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THE 


PREFACE. 


IN  the  books  of  Reports  which  have  lately 
been  publifhed,  the  Cafes  by  being  placed  ia 
the  order  they  were  determined,  without  the 
lead  connection  in  refpeft  to  the  matter,  are  if 
I  may  be  allowed  the  expreffion,  a  Journal  of 
Cafes  only,  and,  upon  that  account,  more  likely 
to  confound  the  reader,  by  ftepping  fo  abruptly 
from  one  head  of  equity  to  another,  than  if  he 
was  to  take  in,  at  one  view,  the  whole  that 
relates  to  each  feparate  branch:  This  was  the 
rcafon  which  induced  me  to  range  the  Cafes 
under  their  particular  heads  of  equity,  in  an 
alphabetical  feries;  and  though  my  methodiz- 
ing them  in  this  manner^  has  occafioned  me 
infinite  trouble,  yet  I  fhall  think  myfelf  fufE- 
ciently  recompenfed,  if  it  anfwers  the  end  I 
defign  by  it,  which  is,  inftead  of  a  book  of 
reports,  to  make  it,  in  fome  meafure,  a  digeft, 
or  fyftem  of  equity. 

/lam  aware  only  of  one  obje(!n:ion,  that  in 
the  fame  cafe  there  may  arife  different  points 
of  equity,  which  do  not  correfpond.  with  the 
principal  one;  this  1  hope  is  obviated,  by  a 
reference  under  the  proper  heads,  to  the  re- 
fpe6live  pages,  where  thefe  feveral  points  may 
be  found. 

Vol.  I.  A  2  It 
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It  is  my  chief  ambition,  to  contribute,  as 
far  as  lies  in  my  power,  to  the  good  of  the 
publick,  by  communicating  to  the  world  a 
colledlion  of  Cafes,  which  muft  be  of  univerfal 
benefit  to  mankind,  when  confidered  as  the 
determinations  of  a  judge,  fo  eminently  dif- 
tinguiflied  for  his  ability  and  integrity. 

"  Illius  vita  multis  erit  pr^clarifque  monufnen- 
"  tis  ad  omnem  memoriam  commtndata  \  admirahilu 

qucedam^  et  incredihilis^  et  pene  divina  ejus  in 
*^  legihus  interpretandisy  cequitate  explicanda^  fci-^ 

entia ;  neque  enim  ilie  magis  juris  confultus  quam 
'^jufliticsfuit^r 

^  Ck,  Orat.  Philipp.  Nopa, 


editor's  preface 


%0  THE 

THIRD  EDITION. 

HAVING  completed  a  Third  Edition  of 
Mr.  Atkyns's  Reports^  the  Editor  thinks  it 
iieceffary  to  acquaint  the  Profeffion  with  the 
general  plan,  which  he  has  purfued  upon  this 
occafion.  To  examine  the  cafes  with  the  Re- 
gifter's  Books,  and  to  corredl  them,  when 
found  neceffary,  has  been  his  principal  objed:. 
Where  a  correcftion  has  been  thought  in  any 
wife  material  to  the  decifion  of  a  Cafe,  it  has 
been  diftingtiilhed  by  a.  feparate  note.  In  fome 
very  few  inftaiices  a  flight  alteration  in  the 
original  text  has  been  adopted,  with  a  view 
of  making  it  correfpond  v/ith  the  Regiftcr: 
but  this  has  been  done  in  fuch  cafes  only,  where 
the  alteration  has  been  deemed  too  inconfi- 
derable  to  require  a  diftindl  note.  In  other 
refpects  the  original  text  has  been  fully  pre- 
ferved.  When  it  has  been  thought  unneceiTary 
to  make  extraifts  (the  cafe  being  confidered 
fufliciently  corredl  without  them),  a  mere  refer- 
ence to  the  folio,  letter,  and  year  of  the  Rcgifter's 
Book  has  been  added.  The  Editor  muft  take 
this  opportunity  however  of  obferving,  that  he 
has  frequently  experienced  his  refearches  in  the 
Regifter's  Books  aaticipaced  by  the  previous 
'    A  3    .  labours 
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labours  of  Mr.  Atkyns.  That  gentleman,  before 
the  publication  of  his  Reports,  had  certainly- 
compared  many  of  them  with  the  records  ;  and 
this  is  evident,  not  only  from  his  own  declaration 
in  the  preface  to  his  fecond  volume,  but  more 
efpecially  as  many  of  his  ftatements  of  cafes 
and  decrees  thereupon  are  taken  almoft  ver- 
batim  from  the  Regifter's  Books. 

To  the  prefent  Edition  a  variety  of  refer- 
ences have  been  made  to  cafes  determined,  as 
well  before,  as  fubfequent,  to  the  original  pub- 
lication of  thefe  Reports.  Some  MSS.  Cafes 
have  likewife  been  added  ;  and  to  each  volume 
is  prefixed  a  Table  of  the  Names  of  the  Cafes 
referred  to  by  the  notes  contained  in  fuch 
volume.  Upon  points  which  have  been  con- 
fidered  material,  notes  have  been  fubjoined, 
in  which  the  principles  of  the  fever al  cafes 
relative  thereto,  have  been  carefully  extraded 
and  explained. 

The  Editor  has  now  to  cxprefs  his  hopes, 
that  the  additions,  which  he  has  made  to  this 
Edition,  may  render  this  work  flil!  more  ufcful 
and  acceptable  to  the  ProfefTion. 

Lincoln^ s-Inn  New  Square,  No.  7. 
QEioher  loth  1794. 
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O  F   T  H  E 

N  A  M  E  S    of    the  CASES; 


Alphabetically  difpofed.  In.  fuch  a  double  Order,  as  that  the  Cases  may  be 
found  by  the  Names  either  of  the  Plaintiffs  or  Defendants. 

M  B»  Where  verfus  follows  the  firft  Name,  it  is  that  of  the  Plaintiff  \  where 
andy  it  is  the  Name,  of  the  Defendant. 
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Cheefeman  v.  Partridge.  436 
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289 
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288 
52 
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F. 

Farr  W'^tkins. 

287 

Fawkner  et  ux^  v.  Watts. 

405 

Fawkner  v.  Watts. 

406 

Fletcher  and  Huet. 
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Flyn  and  Field,  ex  parte. 
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Fox  V,  Fox. 

463 

Fox  and  Burgoynjf , 

575 

Frecker  and  Norton. 

524  ^ 

Frederick  v.  Aynfcombe.  392  &  627 

Fry  V,  Wood. 
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73 
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Garbut  V,  Hilton. 
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469 
520 
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468 
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291 
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and  TRUbTS.  Including  a  TREATISE  on  CON- 
VEYANCES at  COMMON  LAW  j  and  tliofe  deriving 
their  EFFECT  from  the  STATUTE  of  USES. 

By  FRANCIS  WILLIAMS  SANDERS,  Efq; 
Of  Lincohi's  Inn. 

^  The  former  Part  of  this  Work  contains  an  Account  of 
the  Origin,  Progrefs,  and  Nature  of  the  Laws  of  Ufes 
and  Trufts,  with  their  Confl:ru6lion  and  Operation  ;  and 
in  the  latter  Part,  thofe  Laws  are  illuftrated  by  confidering 
and  pointing  out  their  Application  to  the  feveral  Modes  of 
Conveyance  now  in  approved  Pra£lice. 


Alfo  lately  Publijhed. 

Brown's  REPORTS  in  CHANCERY,  during  the  time  of 
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miffioners,  from  1778  to  1794,  in  Four  Volumes  Folio, 
Price  7  1.  bound. 

Peere  William's  Reports  of  Cafes  in  Chancery,  with 
additional  Notes  and  References  to  the  Proceedings  of 
the  Court.  By  Samuel  Compton  Cox,  Efq.  of  Liji- 
colris  Inn,  A  new  Edition,  being  the  Fifth,  with  ad- 
ditional Notes  and  ^References  to  Modern  Authorities. 
Three  Volumes  Royal  Odavo,  Price  i/.  iSj".  boun('» 

Cooke's  Bankrupt  Law.  Third  Edition ,  with,  confiderable 
Additions  of  new  Cafes,  and  including  the  late  Orders  of 
Lord  Chancellor  Loughborough,  regulating  the  iffuing, 
fuperfeding  and  projfecuting  Commiffions  of  Bankrupt. 
Two  Volumes  Odtavo,  Price  i()s,  bound. 

Shortly  will  he  puhl'ffljed* 

A  New  EnitlON,  luitlj  confidn-ahle  Additions  of  Notes  and 
References  to  Modern  Authorities^  in  Two  P'olumcs  Royal 
OElavo, 

Sir  John  Strange's  Reports  of  Cafes  in  the  Courts  of 
Chancery,  King's  Bench,  Common  Pleas  and  Exchequer, 
from  2  Geo.  1.  to  21  Geo,  IL 
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Memorandum,  That  on  Monday  the  2ift  of  February  173^, 
Lord  Hardwicke  was  appointed  Lord  High  Chancellor 
of  Great  Britain,  and  on  the  Thurfday  following,  fat  in 
Lincoln's  hin  Hall^  to  hold  the  firfl  General  Seal  after 
Hilary  term. 


C    A    P.  I. 

abatement  ana  EeDitJo?. 

Vide  title  Bill,  under  the  Divifton,  Supplemental  BilL 


C    A    P.  II. 

account. 

(A)  What  pall  he  a  good  Bar  to  a  BemdJid  of  a  general  one. 

Michaelmas' 

Dawfon  v.  Dawfon,  term,  1737. 

Cafe  I. 

Lord  Cha?icellor.W  THERE  a  bill  is  brought  for  a  general  whereadefen. 

W    account,  and  the  defendant  fets  forth  tte^ac^STn?,' 
a  dated  one,  the  plaintiff  muft  amend  his  bill  (i):  For  the  it  is  a  bar  to  a 
ftated  account  is,  prima  facie,  a  bar,  till  particular  errors  are  general  one  till^ 
alTij^ned  to  the  ftated  account  (2).  are"ffigned!"°" 
To  fupport  a  ftated  account  it  is  not  fufficient  to  fay,  that  it  is  not  ^ufHci- 
there  has  been  a  dividend,  which  implies  an  account  ftated,  e^t,  tomalntaia 
for  a  dividend  may  be  made  upon  a  fuppofition  that  the  eftate  to^iedgrSere* 
will  amount  to  fo  muchj  but  ftill  fubjc^  to  an  account  that  has  been  a  divi- 
may  be  taken  afterwards.  "^"^^^  '"f'^^ 

'  tw-ecn  the  par-^ 

tics. 

(1)  See  Su?nner  v.  Thorpe,  po^  2  vol.  I»  fhcwn.  Taylor  V.  Haylin,  2  Bro.  Cha, 
U^illis  V.  Jernegan,  ibid.  251.  Burk  V.  Rep.  310.  Johfifoji'V.  Curtis,  3  Bro.  Cha. 
Broivn,  ibid.  399.  Hankey  v.  Simpfon,  Rep.  266.  As  CO  ihe  length  of  time 
^«>/?3W.  303.  permitted  by  the  Courts  to   bar  the 

(2)  In  a  bill  to  open  a  fettled  ac-  opening  of  accounts,  fee 2  vol,  113. 
count,  particular  or  fpecific  errors  muft  be  and  note. 


CAP.  III. 

gnemptfon- 

Fide  title  Legacies^ 
Vol.  I.  B 
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CAP.  IV. 

aBmifli'on. 

Fide  title  Bill}  under  the  Dlvifwn^  Bills  df  Difcovery,  Sec, 

C  2  ]  C    A    P.  V. 

Fide  title  T'n^'?  and  TriiJIees,  under  the  Divifmiy  Rcfulting  Trujlsy 
and  Trujis  by  Implication » 

CAP.  VI. 

(A)  Agreements  and  Covenants  ixihich  ought  to  he  performed  in 

fpecie. 

(B)  Parol  Agreements  y  or  fiich  as  are  within  the  Statute  of  Frauds  and- 

Perjuries  t 

(C)  Foluniary  Agreements,  tn  what  Cafes  to  be  pe formed, 

(D)  Concerning  the  Jldanncr  of  performing  Agreements, 

(A)  AgreenwHs  and  Covenants  ivhich  ought  to  he  performed  iu 

fpecie. 


:AKgi(Ji  the  2di    Henry  Stapilton  an  Infant,  by  Ann  his  Mother  —  PJaintlfl"'. 

Philip  Stapilto/i  and  others   ; — -  Defendants. 


•gT  a  deed  dated  on  the  21ft  of  Auguf,  1661,  Philip  Stapihe^n 


Cafe  2.  _  _ 

was  tenant  of  the  premiiTes  in  quellion  for  99  years,  if  he  fo 
Philip  Stafilton  long  live,  remainder  to  truftees  to  preferve  contingent  remain- 
premHTestn  ^^^^»  remainder^  to  his  firft  and  other  fons  in  tail  male,  re- 
queftion  for  99   mainder  to  his  right  heirs. 

years,  if  he  fo  ■ 
long'  lived,  remainder  to  his  firft  and  other  fons  In  tail,  remainder  to  his  right  heirs,  having  two  fons, 
Henry  and  Philip,  they  by  leafe  and  releafe  of  the  9th  and  loth  Sept.  1724,  in  order  to  fettle  and  per- 
petuate the  manors,  &c,  in  the  name  and  blood  of  the  Stapi/tofHy  and  for  making  provifion  for  hi»" 
•ions,  and  for  preventing  difputes  that  might  polTibly  arife  between  them  or  any  other  perfon  claiming 
intereft  in  the  eftates,  and  for  barring  all  eftates  tail,  releafe  and  confirm  to  two'truftees  all  thofe 
manors,  &c.  to  hold  to  them  and  their  heirs,  (as  to  part)  to  the  ufe  of  Philip  the  father,  his  heirs 
and  alfigns  for  '*.  er,  aiid  (as  to  another  part)  to  the  ufe  of  the  facher  for  life,  to  Hewy  the  hn  for  life, 
remainder  to  truilecs  for  preferving,  remainder  to  his  fiifc  and  every  other  fon  in  tail  male,  re- 
mainder to  Philip  the  fon  for  life,  with  like  remainders  to  the  daughters  of  Hemy  in  tail,  remainder  to 
tiae  daughters  of  Philip  the  fon  in  tail>  remainder  to  the  right  heirs  of  Philip  the  fathej-.  And  as  t» 
the-  otlier  part,  to  the  ufe  of  Philip  the  father  for  lif;^,  .xi:i\,Ai:yXti  to  Philit  the  fon  for  life^  ^c. 

Philip 


astsententjS,  SiiWe^j  ann  Coseitaittis.  i 

Philip  having  two  fpns,  He?iry  and  Philips  they  by  deeds  of  Stapilton  y 
leafe  and  releafe  the  9th  and  loth  of  Sept,  2724,  reciting,  that 
for  fettling  and  perpetuating  all  ndanors,  ^c\,  in  the  name 
and  blood  of  the   Stapiltons,   and  for  making  provifion  for 
liis  two  fons,  for  preventing  difputes  and  controverfies 

that  might  poflibly  arife  between  the  faid  two  fons^  or 
any  other  perfon  claiming  an  interefl;  in  all  or  any  of  the 
eftates  therein  after  mentioned,  and  for  barring  all  eftates 
tail,  and  for  anfwering  all  and  every  the  pUrpofe  and  purpofes 
of  the  parties  thereto,  and  for  and,  in  confideration  of  the  fum 
of  5/.  releafe  and  confirm  to  Thompfon  2.t\A  Fairfax  all  thofe  ma- 
nors, ^c*  To  have  and  to  held  to  them,  their  heirs  and  af- 
figns,  to  the  ufe  (as  to  part)  of  Philip  the  father,  his  heirs  and 
affigns  for  ever,  and  as  to  another  part,  to  the  ufe  of  Philip  the 
father  for  life,  remainder  to  He?iry  the  fon  for  life,  remainder 
to  truftees  to  preferve  contingent  remainders,  rem.ainder  to  his 
firft  and  every  other  fon  in  tail  rnale,  remainder  to  Philip  the 
fon  for  life,  remainder  to  truftees  to  preferve  contingent  re- 
mainders, remainder  to  his  firft  and  other  fons  in  tail  male,  re~ 
inainder  to  the  daughters  of  Henry  in  tail,  remainder  to  the 
daughters  .of  Philip  the  fon  in  tail,  remainder  to  the  right  heirs 
of  Philip  the  father.  And  as  to  the  remaining  part,  to  the  ufe 
of  Philip  -the  father  for  life,  with  like  limitations  in  the  firit 
"place  to  Philip  tHe  fon  and  his  iffue,  and  then  to  Hefiry  and 
his  ifTue,  remainder  in  fee  to  the  father. 

There  were  covenants  to  fiilFer  a  recovery  within  12  months, 
and  likewife  for  farther  affurances.— -iV.  i^.  To  this  deed,  the  * 
heir  of  the  furviving  truftee  in  the  deed  in  1661  was  not  a  party;  ~ 

But  by  deeds  of  leafe  ^nd  r(!leafe  dated  the  28th  and  29th  of  ^yieafe  and 
Sept,  1724.  to  which  the  heir  of  the  furviving  truftee  of  the  ^olh^of 
deed  of  1661  was  a  party,  the  father  and  two  fons  make  Thomp-  1724,  ^\til^zt 
fon  and  Fairfax  tenants  td  the  prsecipe,  in  order  t6  fufFer  a  and  two  fons 
recovery  for  the  purpofes  mentioned  in  the  former  deeds  of  the  ^^d\'-iiyfZ^°tt 

9th  and  lOth  oi  Stpt.  nantstochepras^ 

Before  any  recovery  fufFered  He?jrv  died,  Icavinp-  iffue  the 

^1^-   .-A.  ^  ✓  .  Q  lu lie r a  recovery 

F^"^tl^-  for  the  purnofS; 

,  _  .     ,  mentioned  in  rhe 

former  deed  ;  Before  any  recovery  fufFered  Henry  died,  leaving  iifae  the  plaintiir". 

Afterwards,  by  leafe  and  releafe  the  12th  and  13th  of  yj^ft-^^^^j.^^  ^ 
Apr.  1725,  to  which  th^  heir  of  the  furviving  truftee  of  the  deed  icaf/old  .dcal^ 
of  1 661  was  a  party,  Philip  the  father  and  Philip  the  fon  cove-  ^-^l^^'^nJ  is^h  of 
ilant  to  fulFer  a  recovery,  in  which  Thoinpfo?!  and  Faifax  were  /^ThefathJr^ani 
to  be  tenants  to  the  praecipe,  to  the  ufe,  as  to  part,  of  Philip  th-iip  the  foa 
the  father,  his  heirs  and  alTigns ;  and  «s  to  the  other  part,  to  the  '1°'"="^^^  to  fuf- 
ufe  of  Philip  the  father  for  life,  remainder  to  Philip  the  fon  in  fee.  irwiai'ch  rS/, 

fon  and  Fairfax, 

Were  tcf  be  tenants  to  the  prscipe,  to  the  ufe,  as  to  part,  of  Fbl!:p  the  father  and  his  heirs:  aiid  as 
%9i  the  other  part^  to  the  ufe  ofFkiii^  the  father  for  Ufe,  rcniiundcr  :c  FkUlp  the  fon  in  fee. 


In 


4 


SxAPitToN  V.  Jn  Trinity  term  1725.  a  recovery  was  fuffered,  in  which  were 

TAPiLTON.  ^1^^  fame  tenant  to  the  prjecipe,  the  fame  demandant,  and  the 

In  Trinity  term  f^^me  vo-Qchees  (except  Henry  who  was  dead),  as  were  cove- 

i725,ar.-covery  nanted  to  be  by  the  hrft  deed-,  it  was  Ukewife  fuflered  within 

whi/h  we'^'^'the'  twelve  months  after  the  firft  deed. 

fame  tenants  to 

the  praecipe,  the  fame  demandants  and  the  fame  vouchees  (except  Henry  who  was  dead),  as  were  cove- 
nanted by  the  firft  deed,  and  within  12  months  after  this  deed* 

The  father  being      The  father  Philip  StapiltoH  being  dead,  the  plaintiff,  as  fon 

dead,  the  plain-  ^^^^  j^^-^.  q£  j^^'  brOU-ht  his  bill  tO  ell'^biifh  his  title  tO  the 
tifr,  as  fon  and  >  n-     •  n  -  i  r 

hen- oiHenry^  premifles  m  queltion,  and  for  the  whole  eitate  as  tenant  ni  tail 
brought  this  bill  under  the  old  fettlement,  and  to  be  let  into  poffclhon,  and  for 
'  tkle  to  the  pre-  account  of  rcnts  received  by  Philip  Stapllton  the  fon,  due 
mines  in  quefti-  fincc  the  death  of  the  plaintiff's  grandfather,  and  to  liiive  the 
TholTciStVis^  ^'^^^^^  applied  for  the  plaintiff's  beneiit  during  his  infancy,  and 
tenant  in  tail  un-  for  an  injunction  to  rellrain  the  defendants  from  receiving  any 

deranoldfet-  morC  rents, 
tlement. 

The  defendant  ,    The  defendant,  Philip  the  fon  by  his  anfwer  confeffes  the 

i^iifted'^Hfnry  Several  deeds  before- mentloue'd,  but  f.tys^  Henry  was  a  balbard, 

was  a  baftard,  and  that  by  virtue  of  the  deed  of  1725,  and  of  the  recovery, 
and,  that  by  the      ^r-.g  intltkd  to  the  wliole  cftatc  in  queflion. 
anrthe recovery,      Upon  an  iffue  dircClcd,    Henry  was  found,  illegitimate,  awd 

he  v/asintitledto  the  caufe  was  HOW  heard  upon  the  equity  referved,  when  the 

the  whole  eftatc.  couiifcl  for  the  plaintiiF,  waivinir  the  claim  t«  the  whole  eilat©, 

Henry  upon  an      .    ^ ,  ^  ' 

i/Tue  found  iiie~.  Ignited  upon  thcie  two  pomts. 

'  gitimate,  and  the 
caufe  came  on  now  on  the  equity  referved. 

The  plaintiff  is  ^J}^  That  the  recovery  fuffered  in  Trinity  tcxm  1.72  q  fhould 
iandtiLkedin  ^nure  to  the  ufe  of  the  deeds  of  the  9th  and  loth  of  Sept.  1724, 
remainder  to  his  and  not  to  the  ufeS  of  the  deed  in  1725. 

irather,  by  the        ^J/v,  Suppofin?  it  did  not,  vct  Uiat  the  deed  of  1724  was 

deeds  of  the  nth         i  >.  i*  -n  •  '  • 

and  loth  ot  5*.^.'.  I'^ch  an  agreement,  as  this  court  will  carry  into  execution, 

1724,  according 

to  the  ufc3  therein,  iiotwithflanding  the  illegitimacy  of  his  father;  a  court  of  equity  beiug  Jcfirous  of 
laying  hold  of  any  juii  grounds  to  carry  agrcemeal*  into  executioii,  made  to  <iitul>iiih  tX\^  pcace  of  a 

As  to  the  nrfb  point  ;  It  was  faid  tliat  the  ufes  when  once 
declared  cannot  be  altered,  unlefs  all  the  parties  intiiled  to  the 
ufes  join  in  the  new  declaration,  and  Henry  did  not  join  in 
the  deed  of  1725.  Tenant  hi  tail  may  pare  with  his  eflate, 
and  it  iliali  be  good  againll  him,  tho'  not  againft  his  ifiiic, 
aSalk.  6x9.  For  tenant  in  tail  is  not  aided  by  the  ilatute  of  IVejlmivJier 
Qro  *T-c'68^'  ^"^^  ^^^^  therefore  by  the  deed  of  1724,  the 

SirW.Joiiei6o,  ^^^s  being  executed  by  the  ftatute  of  H.  8.  Henry  gained  a 
S.C  bafe  fee  which  is  not  avoidable  by  Philip  during  iiis  life,  and 

as  his  iiTue  are  barred  by  the  fubfequent  recovery,  they  will 
not  be  able  to  avoid  it,  and  confequently  Henry  o  cltate  which 
was  bcfpre  dcfealible  is  made  iadefeafibk  by  die  recovery. 

If 


If  tenant  in  tail  confefTcs  a  judgment,  or  mortgages  the  Staph, ton 
lands,  and  after^rards  fufFers  a  recovery  to  a  collateral  purpofe, 
that  recovery  fnall  enure  to  make  good  all  his  precedent  acSls 
and  incumbrances,  i  C/j,  Caf,  119.  {Lord  Chancellor  men- 
tioned a  cafe  in  lord  iT/V/^'s  time,  vidiere  father  tenant  in  tail, 
remainder  to  himfelf  in  fee,  contraO:ing  debts  on  fpecialtv,  his 
fon  after  his  death  levying  a  fine  let  in  his  father's  creditors)  (i). 
And  if  a  recovery  fufrered  for  another  purpofe  will  fiibftantiate 
any  prior  a£l:  of  the  tenant  in  tail,  muck  more,  in  this  cafe, 
this  recovery  will  fubftantiate  the  firft  deed,  where  there  are 
all  the  parties  who  covenanted  by  that  deed. 

As  to  the  fecond  point  ;  this  cannot  be  conndered  as  a  vo-  - 
luntary  agreement,  for  Henry  ^  legitimacy  was  then  doubtful, 
and  if  he  had  proved  legitimate,  Philip  would  have  come  into 
this  court  to  have  the  agreement  executed,  and  Henry  would 
have  been  bound  by  it.  This  court  has  decreed  the  perform- 
ance of  agreements  like  this  founded  upon  miftakes ;  as  in  the 
cafes  of  jPr^;;/^'  v.  Franl^  1  Ch,  Caf,  84.  and  Cann  \,  Cann,  I 

#^///.  723. 

For  the  defendant  it  was  argued,  as  to  the  firft  point,  that 
Henry  being  dead  before  the  recovcrv  was  fuftered,  the  intent 
of  the  parties,  in  the  firft  deed,  could  not  be  purfued ;  for  the 
plaintiff  (fuppofing  him  legitimate)  claims  paramount  his  fa- 
ther, and  the  deed  of  t66i,  therefore  as  the  recovery  could  not 
fubftantiate  the  firft  deed;  fuppofing  hirn  legitimate,  it  fiiall 
not  fubftantiate  it,  now  he  is  found  illegitimate. 

The  plaintiff  upon  the  death  of  his  father  had  not  any  ufe 
vefted  in  him,  for  the  intent  of  the  parties  was,  that  the  ufes 
fliould  arife  out  of  the  recovery;  the  ends  recited  could  not  be 
come  at  without  a  recovery,  and  where  the  intent  of  the  par- 
ties is,  that  the  ufes  fhould  pafs  by  fine  or  recovery,  nothing 
will  pafs  by  the  deed,  that  is  intended  only  to  declare  the  ufes ; 
the  fine  and  recovery  all  make  but  one  conveyance.  Cro,  Jac, 
643.  2  Ro,  Rep.  68.  2  Lcv»  306.  I  Fent,.  279.  2  Lev.  54. 
Croniweirs  cafe.    2  Co.  69.  h»  Cro,  Jac.  320. 

As  to  the  fecond  point ;  take  it  as  an  agreement,  this  court 
will  not  decree  a  performance  of  it,  for  fuppofing .  Z/^;/;-^  had 
been  found  legitimate,  this  court  would  not  have  decreed  a  per- 
formance of  it  againft  the  plaintiff;  fo  that,  in  regard  to  the 
defendant,  it  muft  be  confidered  as  a  voluntary  agreement,  into 
which  he  was  drawn  without  any  valuable  conlideration,  and 
the  covenant  for  further  affurance  will  be  void  as  the  deed  itfelf 
to  which  it  is  annexed  is  void  ;  and  fo  it  was  determined  in 
the  cafe  of  Furzaker  v.  Rohinfony  Free,  in  Chan.  47^. 

(l)  See  the  cafe  of  Sjwmn^s  v.  CuJ-     Shelhurne  V.    Bia\inf>f'^  4  Rro.  Pur.  G;. 
more,    i  Salk.   338.      i  Sbo^M.  370.  4  594* 
Mod.   I.     Carthe'vj  357.  and  Earl  of 
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Stapilton  if>     X^rJ  Chancellor.  Tlie  plaintiff  in  this  cafe  is  intitled  to  hav^ 
Stapiltcn,  ^  decree:  there  was  a  fufficient  foundation  ior  Philip  the  father^^ 
V\^here  agree-    and  Henry  and  P/oz7z^  his  two  fons,  to  execute  the  leafe  and  re- 

hl?rtXethf  ^^^^^  9^^       ^^^^     ^'i^^-  ^  724*    It  was  to  fave  the  ho- 

honour  of  a  fa-  nour  of  the  facher  and  his  family,  and  v/as  a  reafonable  agree- 
iniiy,  and  are    j-nent,  and  therefore  if  it  is  poffible  for  a  court  of  equity  to  de- 

reaionable  ones,  ^  r  >      .  -i^  ^  2         '  ^  * 

a  court:  of  equity  cree  a  periovmance  ot  it,  it  ought  to  be  done, 
v/iii,  if  foffibie,     f  it  would  be  very  hard  for  '  the  defendant  on  his  fide,  to  en- 
fomiance^^^'     ^^eavour  to  fet  afide  this  agreenient,  and  the  efFe£t  of  this  deed, 
r  #^  1     Cpnfider  the  flatg  and  fituation  of  the  family  at  the  time  of 
■  making  the  agreement:  Philip  had  thefe  children  grown  up, 

had  a  very  confiderabie  real  eftate,  both  his  fons  then  owned  as 
legitimate,  their  father  and  mother  had  lived  together  as  huf* 
band  and  wife  for  many  years,  and  at  the  time  of  this  agree- 
ment were  fo ,  there  was  a  forefight  in  the  father  and  mother, 
that  fuch  a  difpute  between  their  two  fons  might  hereafter 
arife,  to  their  difhonour  and  likewlfe  that  of  the  family. 

The  foundation  of  this  agreement,  the  illegitimacy  of  the 
eldefl  fon  Henry^  has  now  been  determined  by  trial,  and  it  is 
found  that  Henry  Vv^as  a  baftard,  yet  both  the  fons  are  of  the 
fame  blood  of  the  father  equally,  though  not  fo  in  the  notion 
of  the  law. 

If  the  elder  fon  flipuld  be  found  illegitimate  (as  he  now  is), 
the  father  knew  he  would  be  left  without  any  provifion  if  no 
fuch  agreement  was  made ;  and  on  the  other  hand,  if  his  legi- 
timacy fhould  be  eftabhfhed,  then  Philip  the  younger  fon  wOulcl 
have  nothing :  to  prevent  thefe  difputes,  and  ill  confe- 
quences,  the  father  brings  both  his  fons  into  an  agreement  tq 
make  a  divifion  of  his  real  eftate.  It  is  very  plain  the  parties 
did  not  knov/  who  was  the  heir  of  the  furviving  truftee,  in  the 
fettlement  of  i66r,  at  the  time  of  the  leafe  and  releafe  the  9th 
and  loth  of  5^^^^.  1724;  becaufe  they  covenant  a  v/rit  of  entry 
fhould  be  fued  out  within  1 2  months,  which  is  a  very  unufuai 
time  to  limit  to  fuffer  a  recovery,  and  done  in  order  to  give 
time  to  find  out  the  heir  of  the  furviving  truftee,  if  they  could 
find  him  out;  but  he  was  afterwards  found  and  made  a  party 
to  the  deeds  of  the  28th  and  29th  of  Sept.  1724.  : 

The  bill  is  broaght  by  the  eldeft  fon  and  heir  of  Henry ^  to 
have  the  benefit  and  poiTeffion  of  the  whole  e(tate,  and  to  have 
an  account  of  the  rents  and  profits,  a?id  to  be  quieted  in  the 
poffeffion,  and  for  general  relief.    Upon  the  firft  hearing  an 
jfiue'  was  dir£6led  to  try  whether  Henry  the  father  was  legiti- 
mates and  found  he  was  not,  and  nov/  the  plaintiff  infills  upon 
An  Infant  may   having  the  benefit  of  this  agreement,  whereby  he  is  only  inti- 
hive  adecreeup-  tied  to  a  part  I  this  being  the  bill  of  an  infant,  he  may  have  a 
o.;  aiiy  matter    clecrcc  upon  any  matter  arifing  upon  the  flate  of  his  cafe, 
ft"te  ?r  liis  cafe^  thougli  he  has  uot  particularly  mentioned  and  infilled  upon  it, 

though  not  par-  -  aud 

ticubrly  prayed 

by  his  till,  N 


and  prayed  it  by  his  bill-,  but  it  might  be  otherwife  in  the  cafe  Stapilton  r. 
or  an  adult  perion  ( r 

Upon  this  cafe  there  arife  two  general  queftions. 

//'r/?.  Whether  the  plaintifF  has  any  eftate  in  law  by  virtue 
of  any  of  the  conveyances,  or  by  the  recovery  ? 

Secondly,  If  he  has  no  eftate  at  law,  or  only  a  defealible  one, 
whether  he  is  intitled  to  have  the  benefit  of  this  agreement,  and 
to  have  it  carried  into  execution  here? 

The  filft  queftion  conlifts  of  tvv'o  branches, 

Fir/i,  Whether  the  leafe  and  releafe  of  the  gth  and  loth  of      C  7  J 
Sept,  1724,  will  amount  to  a  good  declaratix^n  of  the  ufes  of 
the  recovery,   notwithftanding  the  fubfequent  deed  of  yf/>n7  ■ 
1725? 

Secondly^  If  not,  whether  the  recovery  of  T'r/Vz//))  term  J  725, 
having  barred  the  eftate  tail,  will  make  good  any  eftate  which 
palled  by  the  leafe  and  releafe  of  the  pth  and  loth  of  &cpi€i::btr 
1724? 

As  to  the  firft ;  whether  the  leafe  and  7'eleaje  is  a  good  decla- 
ration of  the  ufes  of  the  recovery,  1  am  ftrongly  inclined  to 
think  it  will  amount  to  a  good  declaration :  this  queftion  de- 
pends on  the  conftru£lion  of  law,  and  the  authority  of  cafes 
upon  the  declaration  of  ufes.  It  is  true,  where  there  is  an  agree- 

,  ^    c  rr  ir  iii*ri  •     vvhere  there  js 

ment  to  luiler  a  recovery,  and  uies  are  declared,  it  the  recovery  is  agreement  to 
after  fuffered,  though  it  varies  in  point  of  time  from  the  recovery  fufft 


rer arccoverv 


covenanted  to  be  fuffered,  yet  if  there  is  no  fubfequent  declara-  ck'^-e^/^tho'' it'^^s 
tion  of  ufes,  the  recovery  will  enure  to  the  ufes  fo  declared  (2).    fuffered  lit  a  dif- 
ferent time  from 

the  recovery  covenanted  to  be  fuflered,  yet  if  no  fubfequent  declaration  of  ufes,  it  will  enure  to  the  ufes 
lb  declared. 

And  before  the  ftatute  of  frauds,  if  the  deeds  declaring  the 
ufes  had  not  been  purfued,  a  parol  declaration  of  ufes  would 
have  been  let  in  j  but  if  there  is  a  deed  declaring  the  ules,  and 
xhe  .common  recovery  is  fuffered  accordingly,  that  would,  before 
the  ftatute,  exclude  a  parol  declaration  of  new  ufes  (3). 

But  even  now  there  may  be  a  fubfequent  declaration  of  ufus,  where  there  Is  a 
but  that  declaration  muft  be  in  M'riting,  and  fuch  a  new  decla-  deed  tole:idthe 
ration  of  ufes  depends  upon  the  agreement  of  the  parties;  there-  "'"^-s ota  recove- 

J-  .  ,    /       .  ^  ^  lyj  icisnotin 

fore,  though  it  is  faid  at  the  bar,  that  the  declaration  of  ufes  is  the  power  of  te- 

nani  ii'  t.iil  to 

declare  new  ufes,   but  fuch  fubfequent  declaration  muft  be  by  all  thf  parties  concerned  in  intereft. 

The  expreflion  in  the  counCcf^  o{  Rutland^  c\{q..  5  Co.  t!  :K  whilft  it  is  directory  only,  new  ufes  may 
be  declared,  means  that  as  the  ufes  muft  arife  out  of  the  agreement  of  the  parties,  they  by  mutual  confenC 
may  change  the  ufes. 

(l)  See  fojl  2  vol.  141.  Grimes  v,  (3)  Countefs  of /i!////<7;,v/*s  cnfe,  5  C.n. 
French.  .25.  a.  b,    Doivuinan'*%  c:ife,  9  Co.  lo. 

{^)  See  Hijva-gil  und  Hare,   z  Roll, 
799, 
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STAfitTON  V.  jn  the  power  of  the  tenant  in  tail,  and  that  he  may  decjare  new 
Stapilton.  ^^^g  .  J  ^^y.^  ^^^^  j.^^^  £qj.  ^^^Yi  fubfequent  declara- 

tion mud  be  by  all  the  parties,  concerned  in  intereft  and  in 
the  cafe  of  the  countcl's  of  Rutland^  5  Co»  25.  it  is  not  laid 
down  there,  that  the  tenant  in  tail  might  declare  new  ufes,  but 
faidj  ivhiljl  it  is  direBory  only,  new  ufes  may  be  declared,  and 
the  meaning  of  that  is,  that  as  the  ufes  mud  arife  out  of  tlie 
agreement  of  the  parties,  the  parties  may  change  the  ufes  ( i ),  but 
that  muft  be  done  by  the  mutual  confent  of  all  the  parties  con- 
cerned in  intereft,  and  in  that  cafe  it  was  a  mutual  agreement  - 
of  all  parties  (2). 

And  in  the  cafe  of  Jones  v.  Morley,  2  ^alk,  677.  There  was  a 
variance  as  to  the  time  of  fuffering  the  recovery,  from  the  cieed 
declaring  the  ufes,  and  there  held  that  a  declaration  of  ufes  was  , 
equally  good,  whether  by  deed  or  not,  if  in  writing. 

But  in  the  prefent  cafe,  the  fecond  agreement  not  being  be- 
tween all  the  parties  concerned  in  intereft,  ought  not  to  con- 
trol the  firft  declaration,  and  efpecially  as  this  recovery  was 
fufPered  within  the  time  prefcribed  by  the  firft  deed,  and  be- 
tween the  fame  demandant  and  tenant. 
[  8  ]  The  confideration  for  luifering  the  recovery  was  good  both 

in  law  and  equity,  and  there  is  no  cafe  to  warrant  me  to  f  ly,  the 
firft  agreement  is  not  good  and  binding,  or  that  the  tenant  in 
tail  could  by  his  own  agreement  afterwards  change  the  ufes. 

But  if  it  was  doubtful  whether  the  recovery  fuftered  in  1725 
ftiould  enure  to  the  ufes  declared  by  the  deed  of  1724,  I  am 
of  opinion  the  recovery  will  operate  to  make  good  thofe  eftates 
which  pafled  by  the  deed  of  1724. 

But  to  this  two  obje61:ion5  have  been  made. 

Firjl^  Ihat^hc  ufes  muft  be  governed  by,  and  operate  accord- 
ing to  the  intention  of  the  parties^  therefore  the  fubfequent  re- 
covery being  fufFered  to  other  ufes,  thofe  ufes  will  take  place. 

Secondly,  If  any  ufes  did  pafs  by  the  deed  in  1724,  yet  this  || 
recovery  will  not  make  thofe  ufes  good,  becaufe  the  fubfe-  ^ 
quent  recovery  was  fuffcred  to  particular  ufes  declared  by  the 
deed  of  1 725. 

Where  a  court  As  to  the  firft  obje£lion,  I  am  of  opinion  that  a  ufe  did  pafs 
of  law  or  equity  by  the  deed  of  1724,  and  according  to  the  intention  of  the  par- 
neraufriSb^*^'  ^'^^*  ccftainly  true,  that,  according  to  the  ftatute  of  ufes,  the 
ftantial  intent  general  doflriiie  is,  that  the  ufes  fliall  be  executed  according  to 
of  the  parties  the  intention  of  the  parties,  but  both  the  courts  of  law  and 
was,  that  the    eq^jfy  confulcr  what  was  the  general  and  final  intent  of  the 

eltate  ihould  *■    .  J        ti-         r       -i-*  -  t  n  n't 

pals,  they  v/ill  parties.   In  this  cafe,  their  mtention  was,  that  the  eftate  lliould 

conftiue  deeds  in 

lupport  of  that  intention,  different  from  the  formal  nature  of  thofe  deeds  themfelvcs. 

{\)  See  fecond  refohition  in  Jones  v.        (2)  See  Durnford  \ ,  LanCy  i  Bro.  Chan. 
Morlej/y  2  Sa!k.  677.    S.  C\  Co?iib.  42.9.     Ca.  106. 


Sgteemcnt^,  attfclcjs,  ants  Cofteitanti?.  s 

pafs,  and  wherever  a  court  of  law  or  equity  find  that  the  ge-  Stapilton  v. 
neral  arkd  fubftantial  intent  of  ^he  parties,  was  that  the  eftate  taj-jxton. 
fhould  pAs,  they  will  conftrue  deeds  in  fupport  of  that  inten- 
tion, different  from  the  formal  nature  of  thofe  deeds  them- 
felvcs;  as  a  feoffment,  to  ferve  the  intention  of  the  parties, 
fliail  operate  as  a  covenant  to  ftand  feifed  (i).  The  intent  here 
was,  that  the  eftate  in  point  of  law  fnould  pafs  by  the  deed  of 
1724,  and  that  the  ufes  declared  by  that  deed  fiiould  veil  in 
the  mean  time  till  the  recovery  fuffered. 

This  is  an  anfwer  to  the  objedion  arifing  from  the  flatute 
of  ufes;  but  there  is  another  queftion,  what  eflate  pailed  by 
the  deed  of  1724  ? 

It  was  a  defeafible  eflate  to  ferve  the  ufes  of  that  deed,  and 
fo  is  the  refolution  in  Machell  v.  Clark  in  Farr.  1  8.  Salk,  619.  ( 9.)* 
That  tenant  in  tail  may  convey  a  bafe  fee  and  eflate  defeafible 
by  the  entry  of  the  iflue. 

The  next  queflion  is,  Whether  the  recovery  fuffered  in 
1725  did  enure  to  make  good,  and  render  indefeafible  thofe 
bafe  eftates  created  by  the  deed  of  1724? 

And  I  am  of  opinion  they  are  made  good. 

The  objc^ion  to  this  is,  That  the  recovery  was  fufFered  in 
purfuance  of  the  deed  in  1725,  wherein  there  were  new  ufes  li- 
mited, but  the  only  ufes  which  make  any  difference  in  that 
deed  are  to  Philip  the  fon  and  his  heirs,  fo  there  is  nobody  con- 
•  cerned  in  the  queflion  but  Philip  and  his  heirs. 

It  has  been  argued  by  defendant's counfel,  that,  if  the  firfl  de- 
claration of  ufes  is  in  general  to  prevail,  purchafers  of  ellates,      [  9  1 
though  they  have  a  recovery  for  llrengthening  their  title,  with  Where  there  Is 
a  declaration  of  the  ufes  of  the  recovery  to  themfelves  and  their  » recovery  tor 
heirs,  cannot  be  f^afe,  for  the  vendor  may  defeat  fuch  declaration.  the"ftie  of"^ 
by  a  precedent  one  to  different  ufes ;  but  in  fuch  cafes  I  think  a  purchafcr,  \\\x\\ 
recovery  would  not  enure  to  make  good  fuch  former  declaration  J^e^u^^jQ^JJ-j^ 
of  ufes,  but  only  the  ufes  of  the  purchafe.  *  and  his  heirs, 

notwithftanding 

a  precedent  one  to  dlfi'erent  ufes,  it  will  not  enure  to  make  good  fuch.formcr  declaration,  but  the  ufes  of 
the  purchafe  only. 

It  is  admitted,  that  if  tenant  in  tail  confeffes  a  judgment,  or  a  If  tenant  in  tall 
ftatute,  or  enters  into  a  bond,  and  afterwards  futTers  a  recovery 

■t  in  -i-i         -i  warranted  by  the 

to  bar  the  eitate  tail,  it  lets  m  the  precedent  judgment,  i£5*r.  itatutc,  undfuf- 
And  it  is  as  clear,  if  a  tenant  in  tail  makes  a  leafe  not  warranted  ^^""^  recovery, 
by  the  ftatute  of  the  32  Hen.  8.  if  he  fufi^rs  a  recovery,  that  I'^j  mlkeri^'"^' 
lets  in  the  ieafe  and  makes  it  good  (3).  There  arc  fo  many  cafes  goodj  the  famr 
of  this  kind,  that  it  is  not  necefTary  for  me  to  mention  th'em.  ft  T  t  ■  o'^irid"'^' 
This  cafe  is  different  from  thofe  that  turn  only  upon  the  ^"^^"^^  "* 
point  of  i?ic  efFe«^  of  a  mere  declaration  of  ufes  •,  for  a  mere  de- 
claration of  ufes  fubfifts  only  upon  the  agreement  of  the  parties, 

(i)  ^tt  Crnfi»^  v.  Scufiamorc,  1  Vent.       (3)  See  CapcPs  cafe,    i  Co,  62.  a. 
*37-  C/jomWs  cafe,  2  Co.  52.  A.    Berk  on 

{z)  Com.  119.  S.  C.  dem.  K:w.ki;is  v.  //;//;  1  irH/,  2.7. 

,  .  and 


Staph, TON  v.  ^tid  in  fuch  cafes,  where  the  agreement  has  been  changed  by 
Stapilton,  n^^t-uai  affent  of  all  parties,  there  a  recovery  fliail  enure  to  make 
good  fuch  lail  agreement  or  declaration. 

But  if  the  eftate  was  vefted,  notwithftanding  fuch  declaration 
The  IfTue  of  te-  of  ufes,  yet  the  recovery  has  always  been  held  to  make  good  fuch 
mnt  in  tail  by  defeafible  eftatc  ( i )  j  for  the  prior  leafe,  charge  or  eftate  made  by 
riSjmay  tenant  in  tail  is  only  defeafible  by  the  iffue,  by  virtue  af  the  fta- 
avoidaprior  tute  de  donis,  which  was  made  to  prote£l  the  iflue  againft  the 
eftSe  mad?b  ^^i^i'^atlon  of  the  tenant  in  tail  j  therefore  the  iffue  would  avoid 
fadUe^ant,  Lt  f^-^ch  Icafc,  i^f.  but  not  the  tenant  in  tail  himfelf ;  but  when  by 
nothe  hirafeifj  the  recovery  he  has  gained  to  himfelf  a  fee,  all  the  reafoning  for 
xcQ^er^hth-^  avoiding  an  eftate  made  by  tenant  in  tail  is  gone,  for  the  ifiue  is 
gained  a  fee,  the  barred  by  the  recovery.  The  reafon  why  the  iiftie  may  avoid  a 
iflue  being  bar-  charge  made  by  tenant  in  tail,  is  upon  account  of  the  proteftion 
foiling  fo^thdr'  .^^  ^^^^  ^^^^^^^  eftate  under  the  ftatute  de  don'is,  and  of  the 

avoiding eftates,  privity  of  the  cftatc  tail;  but  when  the  privity  is  gone,  the 
ceafes ^^''^  reafon  ceafes,  and  to  this  purpofs  is  the  cafe  of  Croker  v.  Kelfey^ 
Sir  W.  Jones  60. 

In  the  cafe  of  Lord  Derwent^^ater^  Mod.  Cafes  m  l,anv  and  Equity, 
Where  a  tenant    1 72.  zd part,  the  queftion  was,  Whether  a  papift,  tenant  in  tail, 
iii  tail  fuffers  a    fufferlng  a  recovery  and  declaring  the  ufes  to  himfelf  in  fee,  gain- 
con^ilruSion  of       ^  ^^^^  eftate  v/ithin  the  iith  and  12th  of  JFilL  3.  or  was  in 
law  is  in  of  the  of  the  old  ufc  ?  And  it  was  held  the  5  th  of  Geoo  i.  by  four 
eftac^?'  dif^  '''^^  judges  out  of  fivc,  appointed  delegates  to  determine  appeals  from 
charged' of  the     the  commiffioners  of  forfeited  eftates,  that  he  v/as  in  of  the  old 
&^iuL&  de  donis,   nfe ;  and  I  take  it  for  law,  that  a  tenant  in  tail  fuiTering  a  recovery 
is  in  of  the  old  ufe,  and  that  the  eftate  is  difcharged  of  the  fta- 
tute de  donis  (2),  and  therefore  I  am  of  opinion  that  the  re- 
covery has  made  good  this  defeafible  eftate  created  by  the 
deed  of  1724. 

It  has  been  objefted,  that  if  the  plaintiff  has  any  title,  his  re- 
io  ]     medy  is  at  law,  but  I  think  it  is  more  properly  here;  he  is  an 
infant,  and  has  come  recently  into  this  court,  nor  do  I  think  this 
cafe  depends  intirely  upon  the  point  of  law    for  I  am  of  opinion 
that  the  plaintiff  is  intitled  to  have  an  execution  of  the  agree- 
ment, as  a  good  and  binding  agreemcEt  in  this  court. 
Whcreavalua-      The  queftion  is,  Whether  there  was  any  valuable  cpnfider- 
ble  confideration  atlon  Oil  all  fidcs  for  cutriug  into  this  agreement  ?  If  fo,  then 
for  an  agree-     there  is  a  fufhcicnt  ground  for  coming;  here;  but  a  mere  vot 

ment  on  all  fides,  ,  -    .  .     .  ,    ,^  ,         r  •  c 

there  is  afuifi-  luntcer  IS  not  intitled  to  come  here  for  an  execution  ox  an  agree- 

cieiit  ground 

to  come  into  a  court  of  ecjulty,  but  a  mere  volunteer  not  entitled  to  come  here  fqr  an  execution  of  ajj 
agreement. 


(1)  See  Goodrlght  v.  Mead^  3  Burr. 
1703.  Cheney  v.HrJl^  Atnh,  526.  Moody 
V.  Moody^  Jmb,  649. 

(2)  Fide  Martin  ex  dem.  Tregonnvell^ 
V.  Strachan,  2  Stra.  1 179.  I  JVilfon  66. 
S.  C.  4  Bro,  Far.  Ca.  486.   5  Term  Rep, 
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107.  S.  C.  Roe  dem .  Cronve^  y.  Baldn^ere, 
5  I'erm  Rep.  104.  And  fee  fas  in  fome 
meafure  conneded  with  this  point),  the 
cafe  of  Hill  v.  Broughton,  3  Bro,  Cha» 
Ca,  180, 

mentj 


HgceemeutiS,  SttielesS,  anB  Coticttanti?. 


jment;  but  here  is  a  proper  confideration  as  appears  in  th^  ^"^rVtiLT^iJ' 
cital  of  the  deed  of  1724;  neither  is  it  the  common  cafe  of  a  ^  ^ 
baftard,  for  the  lav/  of  England  does  allow  of  fome  privileges  to 
a  baftard  eigne,  and  their  parents  are  not  punifhable  by  the  ca- 
non law  for  antenuptial  fornication. 

In  the  cafe  of  Cajin  v.  Cann  ( i ),  it  was  laid  down  by  lord  Mac-  An  agreement 
clesfield,  that  an  agreement  entred  into  upon  a  fuppofition  of  a  tion"of  a^rfg^ht^" 
right,  or  of  a  doubtful  right,  though  it  after  comes  out  that  the  though  it  may 
right  was  on  the  other  fide,  fhall  be  blndinc^,  and  the  right  fliall  atcerwards  come 

o  •    n.    1  r.i  r     '  -u       •  w  out  on  the  other 

not  prevail  agamlt  the  agreement  ot  the  parties,  tor  the  right  f,de,  is  binding, 
mud  always  be  on  one  fide  or  the  other-,  and  therefore  the  com-  andftaiinotpre- 
promife  of  a  doubtful  rifrht,  is  a  fufficient  foundation  of  an  ^^'^^^ainft  the 

i  o    ^  ■  agreement  Oi  the 

agreement  (2).  parties. 

Another  obje£lion  has  been  made  to  this  agreement,  that  the 
benefit  on  Henry  and  Philips  fide  was  not  mutual  and  equal. 

Duringr  both  their  lives,  the  benefit  and  obligation  was  mu- 
tual,  and  Henry  would  have  been  equally  compellable  to  fuffer 
a  recovery  with  Philip. 

But  it  is  faid,  that  an  alteration  as  to  their  mutual  benefit 
has  happened  by  the  death  of  Henry,  and  it  is  faid,  that  if 
Henry  had  been  legitimate  the  plaintiff  would  not  have  been 
compellable  to  fuffer  a  recovery,  becaufe  the  iffue  in  tail  is  not 
compellable  to  perform  the  covenants  of  his  anceflor  the  te- 
nant in  tail  (3)« 

But  here  the  chance  was  at  firft  equal,  and  it  is  hard  to  fay, 
that  the  a£l:  of  God  fhould  hinder  the  agreement  from  being 
(Carried  into  execution ;  the  chance  was  equal,  who  died  firft, 
Henry  or  Philip :  if  Henry  had  been  legitimate,  and  Philip  had 
died  in  Henry's  life,  leaving  children,  I  am  of  opinion  Philip's 
fon  would  have  been  intitled  to  have  come  again  ft  Henry  for 
an  execution  of  the  agreement;  and  therefore  the  chance  was  at 
fiirft  equal  on  both  fides,  and  we  are  not  to  confider  how  the 
pvent  has  happened. 

Another  objedion  has  been  taken,  that  the  father  made  ufe 
of  his  coercive  power  Over  Philip  to  force  him  into  this  agree- 
fnent,  and  it  is  faid  equity  does  not  favour  agreements  made 
bycompulfion. 

But  this  court  always  confiders  the  reafonablenefs  of  the 
agreement  (4) :  befides  here  Is  no  proof  of  compulfion  by  the  father; 
if  there  was  any  compulfion,  it  fcems  rather  to  have  been  made 
ufe  of  againft  Hejiry,  who  was  then  efteemed  his  eldeft  fon,  and     [  1 1  ] 
confidering  the  confequcnce  of  fetthig  afide  this  agreement,  a 

(i)  I  P.  /r.  727.  S.  C.  (3)  See  Mr.  Savillh  cafe  cited  i  nf. 

{z)^tt  CheJlnfcUv.  Janjhi,  poJJ  224.     2  /^V/:  634.  662.     Iln-wnrd  y, 

Pullenv,  Ready  ^  pojt  z         t^Q)Z.     Co'ry  St/d.'':q-Jlea,  /^oyr."  ^22. 

V.  Cony,  1  Fe/.  19.     Cok  \.  Gihfov^  ihld.  (4)  See  Blmidd  v.  Bnrhr,  i  p,  IV, 

506.    Ballard  v,  Gotv^,    3   Bro.  Cha,  639.     Cmy  v.  Carry,  1  I'ej'.   19.  Kin^ 

^'^P'  ^  chant  V.  Kinchant,  i  Bi  o.  Cha.  Ca.  569. 

court 


STAj-itiTOK  V.  court  of  equity  will  be  glad  to  lay  hold  of  any  jufl  ground  to 
ij^APiLTON.  jj.  jj^^-Q  execution,  and  to  eftablifh  the  peace  of  a  family. 

His  lordfhip  therefore  declared,  that  the  plaintiff  is  intitled 
to  the  lands  and  premifTes  limited  in  remainder,  to  the  firft  fon 
of  Henry  StapUtoHy  his  father,  by  tlie  deeds  of  the  pth  and  loth 
oi  September  1 724,  according  to  the  ufes  therein,  and  to  the 
benefit  of  the  covenants  in  thofe  deeds,  and  decreed  the  defend- 
ant Philip  to  come  to  an  account  for  the  rents  of  the  faid  pre- 
milTes,  and  declared  that  Philip  was  intitled  to  hold  the  lands 
limited  by  the  deeds  of  the  9th  and  loth  of  September  1724,  to 
Philip  the  elder  for  life,  with  a  remainder  to  the  defendant  for 
V  life,  againft  the  plaintiff  and  his  heirs,  and  that  the  defendant 
fliould  make  further  affurance  to  the  plaintiff  of  his  part,  and 
the  plaintiff  tlie  like  affurance  to  the  defendant  of  his  part,  and 
no  tofts  on  either  fide  ( i ). 

(i)  F.eg,  Lib.  B.  1738./C/.  446. 


June  the  2d.  Collet  V.  Collef. 

^749 

Cafe  3.  X5  ^  ^  fcttlcment  made  previous  to  the  marriage  of  the  plain- 
x3  tiff's  mother,  ft'veral  fecurities  for  money  belonging  to  her 
By  a  (ettlement  were  affigned  to  a  truftce,  in  truft  within  one  year  after  the 
fccurkieTfOT^^*  ^^^^^  ^^^^  fettlemcnt,  or  as  foon  as  conveniently  might  be  after 
money  belonging  the  marriage,  to  be  laid  out  in  the  purchafe  of  a  freehold  eflate 
liS^nedtoltlu?  ^^"^^  houfes,  to  be  fettled  to  the  ufe  of  the  hufband  for 
teef  tobelaiT  '  ^^f^j  the  wife  for  life,  and  the  firjl  Jon  of  the  marriage,  and 
out  in  the  pur-  the  heirs  male  of  the  body  of  fitch  firf  fon^  with  like  remainders  to 
chafe  of  freehold        fccond  and  Other  fons  .of  the  faid  marria^^e,  remainder  to 

Jands>  and  fet-      ,  .         .        .  c>  ' 

tied  among  other  the  hcu's  lemale  ot  the  marriage  m  tan. 

lifes,  to  the  firft 

fon  in  tail  male,  with  like  reoiainders  to  the  fecond  and  other  fons,  remainder  to  the  heirs  female  in  tail. 
The  father  and  mother  die,  leaving  the  plaintiff,  two  other  fons  and  four  daughters.  The 
cldefl  fon  now  prays  by  his  bill,  that  the  fecurities  may  be  afligned  to  him,  being  tenant  in  tail,  aa«i 
not  laid  out  in  land. 

The  father  and  mother  died,  leaving  the  plaintiff,  two  other 
fons  and  four  daughters.  The  money  in  the  faid  fecurities 
were  never  invefled  in  any  freehold  land  of  Inheritance,  nor 
were  any  of  the  fecurities  changed,  except  only  icoo/.  which 
was  Invefted  in  a  purchafe  of  a  moiety  of  two  houfes  by  the 
confent  of  the  plaintiff's  mother,  and  fettled  to  the  ufes  men- 
tioned in  the  fettlement ;  and  now  the  eldefl;  fon  being  tenant 
in  tail  prayed  by  his  bill  that  the  remainder  of  th^;  faid  fecurities 
might  be  affigned  to  him,  and  not  laid  cut,  becaufe,  if  lands 
were  purchafed  and  fettled,  he  could,  as  tenant  in  tail,  bar  all 
the  remainders  over. 


Lord 


Sfijreementis,  mitk$,  ana  Coftenanti?- 
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Lord  Chancelkr  :  The  court  is  to  execute  the  truft,  and  ':he     Collet  v. 
AVay  to  carry  it  into  execution  is  to  order  the  money  to  be  la^i  oliet. 
out  inland,  andfincethe  cafe  of  CohuelH.  Shadiuell  bcxore  Lord 
Cowper,  it  has  been  the  conftant  rule  of  the  court  to  give  the  re-  Ths  conftant 
mainder-man  his  chance  (i).    But,  on  the  brothers  and  fillers  rule  of  the  court 
of  the  plaintiff",  who  were  in  remainder,  appearing  in  court  and     ^°  order  the 

^    \         t  •    T      in-         1       11       1      r        •  '  1       t     money  to  be  laid 

confenting,  his  Lordihip  ordered  that  the  lecurities,.  not  ajready  outm  land,  to 
invefted  in  land,  be  affigned  to  the  plaintiff,  and  thar  the  repre-  give  the  remain- 
fentative  of  the  truftee  do  transfer  them  to  the  plaintiff  to  his  own  J^™."  But  the 
ufe,  and  pay  him  alfo  the  intereft  of  fuch  fecurities.  brothers  and 

fifters  in  ';b.is 

cafe  appearing  in  court  and  confenting,  the  reprefentatlve  of  the  truftee  dire^^ed  to  transfer  the  fecuri- 
ties to  the-  plaintiff's  o«vn  ufe,  and  pay  him  the  intereft  likewife. 


(i)  So  Short  V.  PFood,  I  P.  fF.  470. 
Chaplin  V.  Horner,  ibid.  483,  and  the  cafe 
of    -  V.  Marjh  in  note,  ibid. 

Cunningham  V.  Moody.,  I  Fef.  176.  Cnl- 
ihorpe  V.  Gough,  4  Durn.  ^  Eajl  joy, 
Sid/ecus  where  the  reverfion  in  fee  is  in 
the  tenant  in  tail  himfeif,  and  fee  Ben/on 


V.  Ben/on.,  i  P.  W.  1 31.  Edwards  v. 
Countefs  of.  Warwick.,  z  P.  173, 
Tr afford  v.  Boehm^  poft.  3  vol,  447,  Cun- 
ningham V.  Moody.,  1  Fef,  lj6.  Ex  f  arte 
Kingy  2  Bro.  Cha.  Rep.  160.  Contra 
Eyr€sh  cafe,  3  P,W,  13. 


Vol,,  I. 


agcecmentjs,  Reticles!,  am  Covenants!. 


Hil.  term  I7  37> 
Jan.  31. 

Cafe 


Gibfon  V.  Patterfon  and  Others. 


A Bill  brought  for  a  fpecifick  performance  of  articles 
agreement  for  fale  of  an  eftate,  and  decreed  in  favour  of 
the  plaintiff,  the  vendor,  without  any  regard  had  to  the  plain- 
tiff's negligence  in  not  producing  his  title  deeds  (i),  l^c,  and 
not  tendring  a  conveyance  luithin  the  time  (2)  limited  for  that 


Though  the 
vendor  of  an 
eft.ite  dees  not 
produce  his 
deeds,  or  tender 
a  conveyance 

within  the  time  limited  by  the  artieles,  the  court  does  not  regard  this  negleft,  but  v/ill  decree  a  fale 
nctwithftandiag.  '  '  " 


purpofe 


(1)  In  4  Bro.  Cha,  Rep.  332.  it  is  faid 
by  the  Lord  Chancellor  '*  that  the^uendor 
coul4  not  bring  an  ad  ion  again fi  the  njendee 
^nithctft  having  tendtfed  him  a  conveyance.'''* 

(2)  In  Lloyd  V.  'Collet.,  cited  infra. 
Lord  Loughhorough  obferved,  it  appeared 
from  Lord  Hardnvichc^s  notes  of  the 
above  cafe  of  Gibfon  v.  Pattefouy  that 
upon  an  application  being  made  in  that 
cafe  ivithin  the  time  by  the  plaintiff  to 
the  defendant  to  perform  his  agreement, 
the  latter  faid  he  would  not ;  but  would 
go  into  Scotland  io  avoid  being  compelled 
ib  to  do.  It  alfo  appears  from  the  bii} 
as  Hated  in  the  Regilif  r's  book,  that  the 
defendant  had  agr^cd^  to  let  part  of  the 
lands  to  rhe  piaiuuir.  The  defendant 
in  his  anfwer  l^ivs,  that  he  had  made 
frequent  applications  within  the  tinse  li- 
mited for  ihe  completion  of  his  purchafe 
to  the  plaintiff,  in  order  to  have  the  title 
deeds  or  copies  thereof  produced,  but 
that  the  p^aincifT  hi-d  negleded  fo  to  do. 
It  is  alio  obfervable,  that  the  lands  were 
in  mortgage  -,  and  therefore  the  title  deeds 
were  probably  in  ibe  mdrtgagee's  poiTtf- 
]Qon  :  but  the  mortgagee  in  his  aniwer 
faid,  that  he  then  was,  and  always  had 
been  ready  to  join  in  the  fale.  Reg.  Lib. 
^A.  1737.  fol.  322.  ■  In  Pincke  v.  Cuitisy 
4  Bro.  Cha.  Rep.  329.  a  fpeciiic  per- 
formance was  decreed,  though  the  ab- 
ftrad  was  not  delivered  till  near  three 
weeks  after  the  expiration  of  the  time 
appointed  for  the  completion  of  the  pur- 
chafe. But  in  Keen  v.  Stuikhy.^  Gilb, 
Rep.  155.  a  fpecific  performance  was  re- 
fufed  after  the  time  iimired  by  the  ar- 
ticles. The  cafe  of  Lloyd  and  Tounn  v. 
VcUettj  2 t^ih  November,  1793,  was  thus; 


The  plaintiff  Toung  on  the   zd  May, 

1792,  caufed  printed  particulars  and 
conditions  of  fale  of  the  ground  rents  in 
queftion  to  be  delivered,  and  on  that 
day  the  premiffes  were  put  up  to  be  fold 
by  public  audion :  but  they  were  not 
then  fold.  The  defendarit  on  the  io:ijL 
of  Augufi  1792  agreedj  by  writing  in- 
dorfed  on  one  of  the  printed  particulars 
to  purchafe  the  premiffes  for  2609/.  17^. 
and  the  purchafe  was  to  be  completed  on 
(3r  before  the  25  th  of  March.,  1793  ;  and 
Colkit  paid  the  plaintiff'  Toung,  the 
au6tioneer,  100/.  as  a  depofit.  On  the 
6th  of  November,  1793,  the  plaintiffs 
filed  their  bill  againll  the  defendant  for 
a  fpecific  performance  of  the  agreement, 
and  for  an  injutidion  to  retrain  Collett 
from  proceeding  at  law  in  the  adion, 
which  he  had  brought  for  the  depofit. 
Gn  the  16th  of  No'vember,  1793,  th^ 
defendant  put  in  his  anfwer,  flating  the 
following  fads,  which  as  far  as  they  re- 
lated to  the  condud  of  the  vendor  and 
purchafer  could  not  be  controverted'. 
He  admitted  the  agreement;  but  faid, 
that  he  had  fiequently  between  the  lotlt 
of  Augufi,  1792,  and  the  25,th  of  March, 

1793,  applied  to  Toung,  to  his  clerk,  and 
to  Mr.  IVoodcock,  the  plaintiff's  folicitor 
for  an  abilrad  of  the  title  :  bus  he  could 
obtain  no  abilrad  relating  thereto.  That 
fbortly  after  rhe  25th  of  March,  I793,  he 
applied  to  Toung  for  his  depont  with  in- 
terell  from  10th  of  Auguft\^  1792.  That 
Toung  having  defired  him  to  write  a  letter 
to  him,  which  he  might  Ihevv  to  Woodcock, 
the  defencaiit  4tli  April,  1793,  wrote  a 
letter  to  Tung.,  infriting  upon  his  depo- 
fit; that  he  repeatedly  applied  for  his 

depofit 


purpofe  by  the  articles  ;  Lord  Chancellor  faying,  moft  of  the 
jcafes  which  were  brought  in  this  court  relating  to  the  execu- 
tion of  articles  for  fale  of  an  eftatc  were  of  the  fame  kind,  and 
liable  to  this  objection,  but  thought  there  was  nothing  in  the 
objection. 

His  Lordfhip  decreed  the  articles  to  be  performed  and  refer- 
red to  a  Mafter  to  fee  if  a  good  title  could  be  made  by  the  plain- 
tiff of  the  premifles  in  queftion,  and  in  cafe  a  good  title  could 
be  made,  then  the  defendant  to  pay  plaintiff's  cofts  to  be 
taxed. 


Gibs  OK  v. 

jPATTXkSON. 


depoflt  between  4th  of  Jpril  and  loth 
pi  June  1793,  vvhen  he  brought  his 
adlicn :  that  no  abftradl  was  delivered  or 
jleft  with  him  till  the  i6th  of  September y 
1793,  at  which  time  he  was  out  of  town. 
On  the  25th  of  OSlober^  the  defendant 
Vjpcn  his  return  to  town  wrote  a  letter  to 
Waodcod^  infilling,  that  he  would  not 
complete  his  purchafe.  He  ftated  by 
liis  anfwer  the  value  of  the  ground  rents, 
and  the  value  of  the  government  long 
annuities  at  the  time  he  entered  into  the 
agreement,  and  on  the  j6th  of  September y 
1793  ;  and  from  thence  he  inferred,  that 
the  value  of  the  ground  rents  was  di- 
miniihed  560/.  and  upwards.  That  if 
he  had  been  furnilhed  with  the  abftrad; 
in  due  time,  he  believed  he  could  have 
je-fold  the  ground  rents  to  advantage. 

A  motion  was  now  made  for  an  in- 
^undion  to  reftrain  the  defendant  froi^ 


proceeding  at  law,  and  that  fuch  in- 
junftion  might  extend  to  ftay  trial.  la 
fupport  of  the  motion  it  was  urged,  that 
lapfe  of  time  was  not  regarded  in  a  court 
of  equity.  That  it  was  an  eftabliihed 
principle,  that  fuch  an  agreement  ought 
to  be  performed ;  and  that  the  delay  ia 
this  cafe  was  not  equal  to  that  which 
had  occurred  in  many  other  cafes,  in 
which  agreements  had  been  decreed  to 
be  performed  ;  although  it  was  morally- 
certain  that  much  greater  delay  mult 
happen,  than  had  happened  or  could 
happen  in  the  prefent  cafe.  The  counfel 
cited  the  cafe  of  Pincke  v.  Curtis,  fupra, 
and  the  cafes  there  cited. 

The  Lord  Chancellor  considered  the 
conduct  of  the  vendor  as  evidence  of  an 
abandonment  of  his  contrail,  and  re- 
fufed  the  motionw 


mf  agreements,  actWeis,  anti  CoSettantsf. 


(B)  Parol  j4greementSj  ar  fuch   as  are  ivithin   the  Statute  of 
Frauds  and  Perjuries. 

HII.  term  1737,  Clerk  V,  Wright. 

Feb.  8. 

Cafe  c  T"^  ^  ^  plaintiiF  had  agreed  for  the  purchafe  of  an  eftate  of 
A  the .  defendant,  but  the  agreement  was  not  reduced  into 
"^m^^ist?^^  writing  ;  however,  in  confidence  of  the  agreement,  plaintiff  had 
eftate,  but  the  given  ordcrs  for  conveyances  to  be  drawn  and  engrofied,  and 
agreement  not  went  fcveral  times  to  vicw  the  cflatc  :  fome  time  after  the  de- 
Witin^i Though  fendantlent  a  letter  to  the  plaintiff,  informing  him,  that  at  the 
^.  inconiidence  *time  he  Contracted  for  the  fale  of  the  eftate,  the  value  of  the 
XrrJor  am^r*  timber  was  not  known  to  him,  and  that  the  plaintiff  fhould  not 
anceaTo^^e^^^  ^^^^^       eflatc  unlefs  he  would  give  him  a  larger  price.  - 

drawn,  and  went 

feverai  times  to  view  the  eftate,  this  court  will  not  carry  fuch  agreement  into  execution,  and  the  ftatute 
ef  frauds  may  be  pleaded  to  a  bill  brought  for  that  purpofe. 

[  *I3  ]       The  bill  was  brought  to  carry  the  agreement  into  execution, 
to  which  the  ftatute  of  frauds  afterwards  was  pleaded. 
A  letter  is  not  a      Lord  Chancellor  allowed  the  plea,   and  obferved  the  letter 
d^^c^of  the^"  fufncient  evidence  of  the  agreement,  the  terms  of 

agreement,  un-  agreement  not  being  therein  mentioned  (i ).  As  to  the  ch- 
iefs the  terms  of  je£lion  that  this  agreement  was  in  part  performed,  he  allowed, 
the  agreement    ^|^^^  when  a  man  takcs  poffeiTion  in  purfuance  of  an  agree- 

are  njentioned  ,    s  ^  r-f    r  1     im  t  -f^  1 

therein,  but  ment  (2},  or  cloes  any  act  oi  the  like  nature,  the  court  will  de- 
where  a  man  crce  an  cxccution  of  it,  but  the  circumftances  only  of  giving 
in^pur^foanfr  of  ^lireCtions  for  conveyances  and  going  to  take  a  view  of  the  eftate, 
an  agreement,     he  thought  not  fufEcient  ( 3 ) . 

the  court  v/111 

ftecree  an  execution  of  it. 

{l)  So  ScMgood  V.  Neak,  I  Stra.  ^26.  284.     PTanlcfordv,  Fotfherfy,  2  Tern. '^22. 

Cha,  Free.  560.     2  Eq.  -Ah.  49.  pL  20.  Finch  v.  Earl  of  Winchelfea^  I  P.  W.  277. 

Vifccu  n  tefs  Mont  acute  v.  Maxivell,  1  P.  W,  Welford  v.  Beafely^  poji.  3  vol .  5  03 .  "i-  yf 

618.  620.    I  Stra,  236.  S.  C.  Free.  Cha.  8.    Allan  v.  Boiver^  3  Bro.  Cha.  Rep.  I49. 

526.  S.  C.    But  if  the  letter  contains  the  Tazvney  v.  Cro'wthery  ibid.  161.  318. 

terms  of  an  agreement,  oracknowledgesor  (2)  Laconv.  Mertinsy  poft,  3  vol.  4. 

refers  to  a  former  written  one,  then  it  takes  (3)  Szt  Bauodes  \ .  Amber  ft.  Free.  Cha. 

it  our  of  the  flatutecf  frauds.    See  Moore  402.    Hatukins  v.  Holmes,  l  P.  W.  77Q, 

Hart,  I  Fern.  I  iO.  201.    2  Cha.  Rep.  Stokes  v,  Moore,  in  note,  iifid.  771. 


(C)  Fohintary  Agreements ^  in  what  Cafes  to  he  performed 
Edward  Rufel,  William  Hayward,  and  others,  Plainti 

Nov  ember  th« 

Ellzaheth  Hammond^   and  others,        ■  Defendants.  ^./''^'73<'- 

TH  E  bill  Vv-as  brought  by  the  creditors  of  TFilUam  and  ^  " 
German  Hatnmond  deceafed,  for  a  difcovery  of  their  free-  A  fcttiemcnt  af- 
hold,  copyhold,  and  perfonal  eilates,  and  to  be  relieved  againft  termarmgem 

'  ,    ^  ^  r     t     •      r      t     \  \  confideracion  of 

the  ieverai  iettlements  of  feveral  parts  of  their  ireehold  and  a  portion  paid  by 
leafehoid  eflates,   which  were  made   after   the  marriage   of  the  .wife's  i^ther 
William  Hammond  with  the  defendant  Elizabeth,  without  con-  |- °«t'^tfnar 
f] deration,  and  fraudulent  with  refpe£l  to  the  plaintiffs  as  ere-  within  the  fta- 
ditors,  and  to  have  the  freehold  and  leafehoid  fold,  and  to  go  "^'^^"-^  -^^  E-U^. 
in  aid  of  the  other  eflates  of  William  and  German  Hammond^  to- 
wards fatisfaftion  of  the  plaintiff's  demands* 

The  defendant  Elizabeth  Hammond  infifted  that  about  1720 
flie  intermarried  with  ¥/ilUam  Hammond^  but  fuch  marriage  be- 
ing without  the  confent  of  Thomas  Stedman  her  father,  he  then 
refufed  to  give  her  any  portion ;  but  afterwards  William  and 
German  Hammond  his  father,  offering  to  make  a  fettlement  or 
her,  Thomas  Stedman  agreed  to  pay  300/.  as  her  fortune,  and 
by  indentures  of  leafe  and  releafe  of  the  1 6th  and  1 7  th  of  Jpri! 
1722,  in  confideration  of  200/.  a  freehold  eftate  was  fettled  on 
William  for  life,  v/ith  remainder  to  Elizabeth  for  life,  with  re- 
mainder to  the  firfb  and  other  fons  of  the  marriage,  with  remain- 
ders over,  and  by  two  other  indentures  dated  refpe£lively  the  faid 
1 7th  of  April  1722,  in  confideration  of  100  /.  then  paid  or  fecured^ 
feveral  leafehoid  eftates  of  William  Hammond  were  fettled  in  like 
manner.  Since  which  William  Hammond  v/as  dead  inteftate, 
leaving  defendant  and  four  children  :  that  the  200  /.  was  paid  by 
her  father  on  the  execution  of  the  fettlements,  and  the  remain-  [  14  1 
ing  100/.  was  paid  foon  afterwards. 

Upon  the  25th  of  February  1734,  this  caufe  was  heard  be- 
fore the  Mafter  of  the  Rolls,  who  decreed  an  account  of  the 
perfonal  edate  of  William  Hammofid,  and  that  the  fame  fliould 
be  applied  in  payment  of  what  the  Mafter  fliould  certify  to  be 
due  to  the  plaintiffs,  and  all  other  the  bond  creditors  of  Wil- 
Ham  Hammond  in  a  courfe  of  adminiftration.  The  fame  direc* 
tioii  with  regard  to  the  perfonal  eftate  of  German  Hammonds 
And  if  the  perfonal  effates  were  not  fufficient  to  pay  the  plain- 
tiffs and  other  bond  creditors,  then  his  Honor  declared,  that 
the  fettlement  fo  made  of  the  leafehoid  cftates  was  fraudulent 
with  refpeft  to  the  creditors,  and  ought  to  be  fet  afide ;  and  that 
fuch  part  of  the  leafehoid  as  was  the  proper  eftate  of  Gcrwafi 
Hammondy  at  the  time  of  making  the  faid  fettlements,  fhould 
be  applied  in  fatisfa(Sl:ion  of  fuch  of  his  bond  creditors,  as  his 
perfonal  cllate  fliould  fall  fliort  of  fatisfying%    The  fame  di- 

retSiions 


H  9gt:eement0>  mtkks,  mm  €mmnt0. 

Uau^oud'  ^^^^^"^  ^^^^  regard  to  William  Hammond'^  leafehold  eftates, 
^  '  as  were  his  proper  eftate  at  the  time  of  the  fettlements,  and 
Elizabeth  Hammond  was  to  come  to  an  account  for  the  rents  of 
the  leafehold  eftates,  and  if  there  fliould  not  be  fuihcient  to 
pay  the  bond  creditors,  then  that  a  competent  part  of  the  leafe- 
hold eftates  of  German  and  William  be  fold,  and  the  money  ap- 
plied to  pay  the  bond  creditors,  and  ordered  that  the  matter  of 
the  bill  that  fought  to  impeach  the  fettlement  of  the  freehold 
eilate,  and  to  make  the  fame  liable  to  the  plaintiff's  demands, 
fbould  be  difmifled  without  cofts. 

From  which  decree  Elizabeth  Hammond  appealed,  and  infifted 
the  decree  ought  to  be  rectified  as  to  the  account  direded 
againfl  her  of  the  rents  and  profits  of  the  leafehold  eftates ;  for 
that  it  appeared  by  the  proofs  in  the  caufe,  that  the  200/.  was 
paid  down  in  fpecie  at  the  execution  of  the  articles  by  the 
defendant's  father,  and  that  the  100/.  was  afterwards  paid  by 
him  to  William  and  German  Hammond,  and  therefore  the  fet- 
tlement of  the  leafehold  eftates  was  noL  friudulent,  nor  ought 
defendant  to  account  for  the  rents  and  profits  thereof,  and 
for  that  by  the  faid  decree,  tlie  plaintiff's  bill,  fo  far  as  it 
fought  relief  againft  the  fettlement  of  the  freehold,  was  dif- 
mifled without  cofls,  notwithllanding  the  confideration  was 
proved  to  have  been  paid,  and  for  that  Ihe  had  poflefled  no 
part  of  the  perfonal  eftate  of  German  or  William^  and  her  an- 
fwer  was  in  no  fort  falfified ;  for  which  reafons  the  bill  as 
againft  her  ought  in  general  to  have  been  difmifled  with  cofts, 
and  therefore  prayed  the  decree  might  be  redificd  in  all  fuch 
particulars. 

Lord  Chancellor:  There  is  no  evidence  whatfoever  in  the 
caufe  to  impeach  the  fettlements  of  adtual  fraud. 

But  what  the  plaintiffs  infift  on,  is.  That  German  Hammond 
was  largely  indebted  at  the  time  of  making  the  fettlements  on 
William  the  fon,  and  that  therefore  thefe  fettlements  were  frau- 
dulent upon  the  ftatute  of  the  13th  of  EUz,  <r.  5.  v/hich  regards 
creditors  only. 

£  J  -  J  I  muft  confider  this  a£l  of  parliament  as  it  would  have  been 
confidered  at  law,  for  I  will  not  lay  down  any  other  rule  of 
conftruction,  in  equity,  than  is  followed  at  law  upon  this  ftatute. 
What  is  prayed  by  the  creditors,  is  the  application  of  thefe 
leafehold  terms  as  affets  for  the  fatisfadlion  of  their  debts.  The 
prefent  is  a  cafe  of  general  creditors,  and  not  of  mortgagees, 
judgment,  creditors  or  purchafersj  and  therefore  not  fo  ftrong, 
as  where  a  man  has  paid  his  money  for  the  fame  eftate ;  which 
would  have  brought  it  within  the  ftatute  of  the  27  Eli%»  cap,  4. 
which  makes  every  conveyance  made  for  the  intent  to  defraud 
purchafers,  for  a  good  confideration,  to  be  utterly  void  (i). 

(i)  See  IFalker  v.  Bvrrovjs,  pofi  94. 

There 


There  are  three  fettlements  in  qiieftion,  the  fitft  of  a  freehold    Russel  v. 
eftate,  the  fecond  of  a  leafehold  eftate  called  Ford^  and  the 
third  of  another  leafehold  eftate. 

WiUmm  Hammond  the  fon  married  the  daughter  of  one  B>ted- 
man  f/ithout  the  confent  of  the  fathers  of  either  fide,  no  articles 
nor  fettlehient  were  made  before  the  marriage  ,  Mr.  Stedman  af- 
terwards propofed  to  German  Hammond  to  give  3c o/.  as  a  por-^ 
tion  v/ith  his  daughter,  if  he.  would  make  an  adequate  iti'O.^' 
ment ;  afterwards  a  kind  of  furvey  was  taken  of  the  premifies 
propofed  to  be  fettled,  and  therefore  the  fettlement  was  jiot 
merely  colourable. 

The  confideration  for  fettling  the  freehold  is  200/.  paid  5 
there  is  no  pretence  to  impeach  this,  it  is  a  fair  tranfadion  as 
can  be  (i)i 

The  fecond  is  a  fettlement  of  the  leafehold  eftate  called  Ford^ 
made  in  confideration  of  the  marriage  already  had,  and  for  the 
confideration  of  100  /.  paid,  or  fecured  to  be  paid. 

The  queftion  is,  Whether  this  ftiall  prevail  againft  the  crcdi- 
tbrs  of  German  as  a  good  fettlement  ? 

A  great  deal  has  been  faid  upon  this  head,  but  it  depends  upori 
circuniftances,  and  every  cafe  varies  in  that  refpe6l. 

There  are  many  opinions  that  every  voluntary  fettlement  is  A  fettlemfnt 
hot  fraudulent;   what  the  iiidp-es  mean  is,  that  a  fettlement  i'^^'"^ ^^'^^^^^'^^^^ 

V-  •  V  •  r       T  r       r       11  1  -i  IS  not  for  that 

bemg  voluntary  is  not  lor  that  realon'  iraudulent,  but  an  evidence  reufon  fraudu- 
df  fraud  onljt  Boveys  cafe  in  I  F^ent.  193.  1  Med,  1 19.  lent,- bu;  an  cvi- 
Ld.  Te?iha?n  v«  Muiiins,  Thoug-h  I  have  hardly  known  one  cafe,  J"f^"^?' '^"!!'^ 
V/hcre  the  perfon  conveying  was  indebted  at  the  tirhe  of  the  con-  hardly  a  c?rfe, 
veyance,  that  has  not  been  deemed  fraudulent  j  there  are,  to  be  where  the  per- 
fiire,  cafes  of  voluntary  fettlements  that  are  not  fraudulent,  and  wis  iadtbtedlit 
tnofe  are,  where  the  perfon  making,  is  not  indebted  at  the  time  ;  the  time  that  it 
in  which  cafe,  fubfcquent  debts  will  not  fnake  fuch  fettlement  ( 2).  f!!;^^^ . 

lent.  ■ 

A  voluntary  fettlement  is  not  fraudulent,  where  the  perfon  making  it  is  not  indebted  at  the  tin:ie,  nor 
ivill  fiibfecjucnt  deb;s  £hake  fuch  fettlement. 

But  I  Vi^ill  not  enter  into  a  nice  dlfquifition,  Y/hether  every     [  16  •] 
voluntary  fettlemerit  is,  or  is  not,  fraudulent  ?  Becaufe  I  think, 
as  to  the  i^cr^  create,  there  was  a  valuable  coniiderationj  upon 
the  face  of  the  fettlement,  for  the  father  was  tenant  for  life,  and 
the  fon  intitled  to  the  reverfion  in  tail  (3), 

And  where  father  and  fon  join  in  a  marriage  fettlemer.t,  it  Is 
a  bargiiin  for  a  good  and  valu;:ibie  confideration,  and  has  been  fo 
held  in  feveral  cafes;  but  then  the  queftion  is,  Whether  it  Las 
biecn  extended  to  creditors. 

{l)  Sfyleman  V. /l&.iczun,  po/^  2 'I'ol.  ^yc^.  fettlement  v;ith  a  view  to  his  being  in- 

(2)  Sq  Shazu  V.  Lady  StcmJl/by  2  Vtrn.  dcbted  at  a   future   lime.    Style^Kiu  v. 

327.     M'alker  ^ .  Burro'vjs,  pof,  Ci-i^,  M'uU  Jfidoi^ti^  pcji  2  i:oi.  ^"il.   F:izer  \ .  Fiizir, 

tliecome    v,    Marlozo,   pojl     2  'vhl.    520.  ibid.  511.    Taylor  \.  Jones^  -iFid,  6co. 
Lord  Tc-xvnjend  v.  IVyfiJhcvny  2  Fef.  10,        (3)  I'his  does  not  appear  in  the  Re- 

ll.    Stephens  \.  Olivc^  2  Bro.  Coa.  Rep.  giiitr's  Book.     \:\<\c^d  Lord  HcuukvJch*^ 

90;     Sectis   if  indebted  at  the  time,  reafons  relpefting  the  Ford  eilate  fcem 

Beaum^imt  \.  Thorpe,  1  Ve/.z-j,    Or  if  rather  to  apply  60 /m/'cjA/ tbau  to  .V.T/i.Wi/ 

there  appear  any  badges  of  fraud  to  de-  property. 

ceive   creditors,   as  if  a  man  make  a  '  '  . 

Vol.  I.  C  In 


SBceements,  articled,  aiiti  Cofteitant^. 


RUSSEL  V. 

Hammond. 


1 


Where  the  fa- 
ther tenant  for 
life,  and  fon  te- 
nant in  fee,  join 
in  a  fettlement, 
itisgood  agaiaft 
creditors,  for  the 
fon  might  have 
difpoled  of  the 
feiiduarj'inteiell 


In  the  prefent  cafe,  the  fon  could  not  kave  fettled  the 
duary  intereft,  without  the  father's  help,  becaufe  he  was  te- 
nant in  tail  in  reverfion,  and  not  in  poifeirion  ;  but  if  the  fa- 
ther had  been  tenant  for  life,  and  the  fon  tenant  in  fee,  and 
had  jonied  in  fuch  fettleinent,  it  would  have  made  a  material 
difFiirence,  for  then  I  fliould  have  thought  this  good  agalnil 
creditors  for  there  was  no  occafion  for  the  fon's  joining,  as 
the  fon  might  have  difpofed  of  the  rcfiduary  interefl;  without 
him. 

without  the  father's  joining. 

I  am  of  opinion  befides,  here  is  a  fair  pecuniary  confitleration, 
as  there  v/as  a  fum  of  money  paid,  amounting  to  loo/.  by 
Siedman  to  German  Hammond^  and,  when  paid,  expreifed  to  be 
on  account  of  the  third  lo©  /.  agreed  to  be  given  by  Stedman  as  a 
portion,  and  no  other  account  appears  to  have  pafTed  between 
Steamafi  and  Hammond  but  this. 

As  to  the  ailignment  of  the  other  leafehold  eft  ate,  it  is  of  a 
very  different  nature;  for  it  is  exprefled  to  be  in  confideration  of 
the  marriage,  and  divers  other  good  confiderations. 

All  the  deeds  bear  date  the  fame  day,  and  it  is  infilled  it  is 
inartificial,  to  fplit  them  into  three. 

But  I  cannot  think  it  is  fo  here  ;  for  they  have  made  the 
confideration  of  the  freehold  200/.  and  of  the  Ford  eftate  100  /• 
and  I  cannot  take  in  the  confideration  of  thofe  deeds,  which 
have  a  quid  pro  quo,  and  a  connderation  of  their  own,  to  fupport 
a  third  deed» 

But  in  the  lafl:  fettlement  is  a  plain  badge  of  fraud,  for  German 
Hammond  took  back  an  annuity  to  himfelf  and  his  wife  for  life 
of  27/.  which  probably  was  the  full  value  of  the  eftate  com- 
prized in  this  deed,  and  therefore  gave  the  fon  nothing(  i );  which 
is  aimoft  tantamount  to  a  continuance  in  poftelfion,  and  has  al- 
ways been  deemed  a  ftrong  circumftance  of  fraud  ^2). 

a  continuance  In  pofleflion  j  and  creditors  will  be  relieved  agalnft  fuch  fettlement. 

Therefore  I  am  of  opinion  the  creditors  ought  to  be  relieved 
againft  this  fettlement. 

The  decree  was  made  in  iv^.  1734,  very  near  four  years 
ago,  and  if  I  fhouid  enter  into  the  confideration  of  cofts,  I 
doubt  I  muft  give  the  plaintiffs  cofts  before  the  Mafter,  and 
though  the  bill,  as  to  two  of  the  mutters,  has  no  foundation 
for  relief,  yet  as  to  a  third  part,  v'lz,  the  lalt  fettlement,  it  is 
'  as  clearly  for  the  plaintiff;  therefore,  for  all  parties,  it  will  be 
better  to  drop  the  cofts. 

His  LordOiip  therefore  ordered  the  fiid  decree  to  be  afErm.ed, 
fave  as  to  that  part  thereof  which  relates  to  the  fettlement 
of  the  leafehold  eftate  called  i'^i^fv/ ;  and  as  to  the  plaintlft''s  bill, 
fo  far  as  it  feeks  to  impeach  the  fettlement  of  that  leafehold 


Where  3  father 
takes  back  an 
annuity  to  the 
value  of  the  e- 
flate  compr:?,cd 
in  the  fettle- 
ment, it  is 
tantamount  to 


(i)  Tilts  lail  fettlement  does  not  op- 
pear  in  Rer^.  Lib  B,  1738.  fol.  209,- 
where  the  above  cafe  is  ilatcd  ;  but  very 
lliortiy. 


(2)  Twy-ns  cafe,  3  Co.  80.  b.  Taylor 
V.  Jones ^  puji  2  vol.  6c o. 


el^atc. 


ednte,  and  to  make  the  fame  liable  to  the  plalntiff^s  demands;  Russstr. 
his  Lordlhip  difmiffed  the  fame  without  cofts.  Hammoki>, 

And  as  to  ths  cofts  of  the  reft  of  this  fuit,  that  the  faid  decree 
whereby  the  fame  are  referved  till  after  the  faid  report,  be  varied 
as  follows  :  that  to  the  time  of  hearing  this  caufe  at  the  Rolls, 
no  cofts  be  paid  on  either  fide,  but  th-at  the  confideration  of  cofts 
of  fuch  other  parts  of  this  caufe  from  fuch  hearing,  be  referved 
till  the  Maft-er  ftiall  have  made  his  report ;  tlie  ten  pounds  dcpofit 
to  be  paid  back  to  the  defendant  (i). 

(l)  Reg.Lih.  B.  1738. /e/.  209. 


(D)  Concsrnir.g  the  Manner  of  performing  Agreements » 

Arthur  O'Keeffe  Efq;  and  Ifahella  his  Wife,  —  Plaintiffs, 

Jn?ncs  Caithorpc  Y.{c];^   — —        Defendant.  f^^^"'^'^^* 

TH  E  plaintiff  Ifahel/a  being  pofTefTed  of  Old  and  New  South     Cafe  7. 
iS^-^  annuities  and  Bank  ftock,  and  a  marriage  being  in-  where  children 
tended  between  the  plaintiffs,  previous  thereto,  the  plaintiff  JJ^-  under  a  marriage 
hel/a,  for  fecuring  the  ftocks  and  dividends  for  her  feparate  ufe  obt'in'^f^'^^^^^^^^ 
and  difpofal,  notwithftanding  her  coverture,  did  by  indenture,  tingent  advan- 
wich  the  privity  of  the  plaintiff  Arthur y  transfer  the  ftocks  to  the  tage»  ^e^court 
defendant,  his  executors  and  adminiftrators,  in  truft  that  he,  his  ^'tte  p'rijudice 
executors  and  adminiftrators  ftiould  pay,  or  fuffer  plaintiff  ^^^//c/  of  theia'ue  aitec 
to  receive  the  dividends  and  profits  thereof  for  her  feparate  ufc  du-  carriage, 
ring  her  life;  provided,  that  \i Ifahella  furvived  Arthur^  then  the 
defendant,  his  executors  or  adminiftrators  fliould  transfer  the 
fame  to  the  plaintift'  Ifahella,  her  executors  or  adminiftrators,  or 
to  fuch  perfon  as  flie  fliould,  apart  from  her  hufband,  by  deed  or 
will  appoint,  and  for  want  of  appointment,  to  the  iffue  of  her 
body,  and  for  want  of  fuch  ifl3ie,  then  as  to  one  moiety  of  fuch 
of  the  ftock  as  fliould  be  remaining  at  the  death  of  Ifahella^  in 
truft  for  the  plaintiff  Arthur^  his  executors  and  adminiftrators  \ 
and  as  to  the  other  moiety  in  truft  for  the  defendant,  and  one 
John  Burrdl  the  brother  of  the  half  blood  of  Ifahella^  their  exe- 
cutors and  adminiMrators. 

The  marriage  took  effc£l,  and  plaintiff  Ifahella  by  Arthur'' %  con- 
fent  applied  to  tiie  defendant  to  fell  part  of  the  annuities,  and  to 
pay  the  money  to  her,  and  to  affign  the  truft  to  fome  other  truf- 
tees  ;  declaring  to  him  it  was  pot  her  intention  that  the  fam"^ 
(hould  be  unalterable,  but  only  to  prefervc  the  fame  in  her  own 
difpofal ;  but  the  defendant  infifting  he  could  not  fafely  fell  the 
fame  or  aftlgn  his  truft  without  the  diredions  of  the  court  of 
chancery,  the  plaintiffs  therefore  by  their  bill  pray  that  the  de- 
fendant might  affign  his  truft,  and  that  the  ftock  and  annuities 
might  be  transferred,  fubjc£t  to  fuch  ufes  as  Ifahella  alone  ftiould 
from  time  to  time  dire<fl,  and  for  want  thereof,  fubje^t  to  the 
trufts  in  th«  fettlement. 

C  %  LcrS  • 


i8 


O'Keeffs  v. 


The  court  will 
not  change  a 
mere  trull ce 
for  a  wife  unde 
a  marriage  fst- 
tlement,  with- 
out fending  it 
iirft  to  the  maf 
Ur^  to  fee  if  th 


Lord  Chancellor  :  Where  under  a  marriage  fettlement,  the  ch^I^ 
dren  have  obtained  a  contingent  advantage,  I  will  not  vary  it  to 
the  prejudice  of  the  iflue  after  the  marriage  j  if  I  fliouid,  I  might 
fit  here  only  to  alter  marriage  agreements  upon  the  particular 
whim  of  a  feme  covert.  Therefore  let  the  ^hmtv^ Ifabelia  m.ake 
the  appointment  J  and  let  the  appointee  take  fuch  interefi:  as  the 
law  will  give  him  *,  for  I  fhall  not  lend  him  the  aiTiiLance  of  this 
Court  to  make  fuch  appointment  more  effetlual  than  it  will  be 
it  law. 

A  perfon  mlglit  as  well  bring  a  bill  in  this  court  to  change 
truftees  to  prcferve  contingent  remainders  ;  if  the  defendant  had 
bsen  merely  a  truftee  for  the  lady,  there  might  be  fom©  grounds 
for  this  application  5  though  if  1  was  inclinable  to  change  the 
truftee,  1  would  not  do  it  unlefs  it  went  firft  before  the  Mailer  to 
examine,  Vv'hether  the  perfon  propofed  is  a  proper  perfon?. 

e  perfon  propofed  is  a  proper  perfon. 


Anew  truftee  being  by  the  confent  of  all  parties  added  to  the 
old  one,  his  Lordfhip  decreed  the  defendant  to  transfer  the  an- 
nuities in  queftion  in  fuch  manner,  as  to  veft  the  fame  in  him- 
felf  and  the  new  truPtee,  fubjeft  to  the  fame  trufts  as  are  in  the 
faid  deed  of  agreement ;  and  decreed  that  the  plaintilFs  bili 
fliould  be  as  to  other  matters  difmifled  ( i ). 


(0 


1739.  fol.  46. 


c  A  P.  yii. 


JUe    title  Executors, 


I  19  ]  CAP.  vin. 

alien. 

December  the  .  *  ^ 

?.ifi,  1737.  ^^on^ 

Cafe  8.  .         .           .  , 

Theperfonsof     /%  Foreigner  in  the  king  of  Pnijfiaz  fervice  applies  to  th'S 

foreigners,  fub-  court,  to  compei  his  wife,  n'ow  refidhig  at  Dn/itzkk,  to  de- 

jedtotheautho-  j-^^..  ^^-^  children  i  one  of  ic,  and  another  of  n  years  of  aare, 

rityot  this  court,  ^  ,  i      i  •  ,      P  i     •  i         ^    i  r 

only  while  in  to  DC  educated  Dy  him  as  havmg  a  natural  Tight  to  the  care  01 
England^  but  thcm'.  A  bill  was  brought  fome  years  ago  by  the  iXdfe,  who  had 
fonl^Iire'out'of^'  ^^'^^  hccii  feparatcd  from  her  hufband  a  confiderable  time,  to  have 
the  reech  of  this  an  allowance  out  of  Itocks  here  in  Englatul,  belonging  to  her,  for 
court,  y<  t  ihe         mrdntennncc  of  the  cliildren  ;  wiiicli  v/as  decreed  accordingly. 

property  they  ^  °  ' 

have  ilere  in  the  '  ' 

findi;  is  under  the  controul  of  it.' 


Lord  Chancellor  :  I  liave  no  power  over  the  perfons  of  foreign-  Anoj;ymov^. 
crs  any  longer  than  while  they  are  in  Ertgland,  for  then  they  owe 
a  local  obedience  ;  but  as  they  are  nov/  in  foreign  countries,  my 
authority  will  not  reach  them  ;  but  though  I  cannot  come  at  their 
perfons,  yet  I  might  lay  my  hand  upon  any  property  they  have 
Jiere  in  flocks,  t£fc,  but  as  a  fum  of  money  has  been  already  or- 
dered out  of  a, fund  belonging  to  the  petitioner's  v/ife,  for  the 
maintenance  of  her  children,  I  cannot  make  any  alteration  in 
that  order,  while  the  children  continue  under  her  cuflody,  for  it 
is  given  merely  upon  their  account,  and  not  mother's. 


RamhiJJefifent  of  the  Town  of  Cakutia^  at  Fi,  ^   .  'Pl'dn'-ifB 
WiUiarit  in  Bencral  and  others,  — ■     —  >.^c.iLx. 

»^  -*  Lecember  the 


'tay  at  tort  j_ 

Huo'h  Barker  an  Infant,  by  his  Guardian  and  1   t>  r  1 
A         ^       ^  ^  >  Defendants, 

others.,  et  e  contra,  J 


4ch,  1 7 so, 
S.  C.poJ}  51. 


IT  was  moved  on  behalf  of  the  plaintifTin  the  original  caufe,     Cafe  9, 
that  he  may  be  at  liberty  to  fue  out  duplicates  of  the  cornmif-  The  court  di- 
fion,  to  take  his  anfwer  to  the  plaintifFs  bill  in  the  crofs  caufe,  ^jpf^o„^^o°^g 
and  that  the  commiiTioners  may  by  fuch  commifTion  be  impower-  Eai  indies,  to 
ed  to  fwear  an  interpreter,  to  interpret  the  oath  to  the  defendant  take  the  ar,rwer 
in  the  crofs  bill,  and  to  tranflate  his  anfwer  from  the  i^^'^^'W  Snt  to  thl' crefs 
^language  into  Enghjl.i^  if  it  fhall  be  found  necefiary,  and  that  bi  lU  who  was  of 
thefe  words  corporal  and  upon  the  holy  Evangehjt  may  be  left  out  '■"^'^  Gentoo  reli- 
ef the  commifllon,  and  infcead  of  the  latter  words,  on  a  proper  powered'' woor 
oath  in  the  mofl  folemn  manner,  or  fom^e  other  proper  words,  three  of  tlie 
and  a;2:reeable  to  the  circami'lances  of  the  defendants'  cafe,  may  ^^^'^f^i^P^-ers  to 
be  mierted  m  tiienvroom.  cath  hithemcjl 

joleimi  manner^  as 

in  their  difcretlons  fhall  feexn  meet;  and  if  they  adminiilred  any  other  oath  thr\n  the  Chriftian,  to  certify- 
to  the  court  v/hat  was  done  by  them  j  that,  if  there  fhDuld  be  any  doubt  as  to  the  validity,  tlie  opinioii 
of  the  judges  might  be  takeu. 

Tn  fupport  of  the  motion  was  cited  i   Vcrri,  263.     Anon,     [  *2  0  j 
Where  a  Jew  was  ordered  10  be  fworn  to  his  anfwer  upon  the 
Pentateuch.     Uales  2d  Pari  of  the  Pleas  of  the  Crown,  279. 

Lord  Chancel/or  :  It  depends  upon  what  is  admitted  on  the 
otiier  fide,  that  the  defendant  in  the  crofs  caufe  is  of  the  Gentoo 
religion,  and  an  idokitor. 

1  have  often  wondered,  as  the  dominions  of  Great  Britain  are  fo 
extsnfivc,  that  there  lias  never  been  any  rule  or  method  in  cafes 
of  this  fort. 

The  general  rule  is,  that  all  perfons  wlio  believe  a^  GotI,  arc  Dt^finltion  of  sn 
capable  of  an  oath  ;  and  what  is  v,:v.v :\iAly  underllood  by  an 
oath  is,  that  the  per  fan  nvho  takes  it^  if;ipre^l:te^  the  vengeance  f  God 
uponhimy  f  the  oath  he  takes  is  falfe. 

It  was  upon  this  principle,  tliat  the  jud<TCS  wore  Inclined  to 
admit  the  Jews  who  believed  a  God,  according  to  cur  notion  of 
a  God,  to  fv/ear  upon  the  Old  Teftament. 

And  Lord  ILdc  very  juiUy  obfcrves,  ic  is  a  wife  rule  in  tlie 
kingdom  of  ^haln ;  that  a  heathen  and  idor.itor  fhouUl  be  fworn 
upon  what  he  thinks  is  the  moll  factcd  part  of  his  religion. 

93  If- 


Kamki^ssn-       If  a  Jew  fhouM  be  IndlAed  for  perjury,  and  it  is  laid  in  tlie  in- 


SEAT  V.      diriment  that  he  fwore  taclis  facro-Jan^ls  Dei  evangelns  \  yet 


cording  to  Male  the  word  evangeliis  in  the  indi£lment  may  be  an- 
fwercdby  the  OldTeflament,  which  is  the  evangelium  of  the  Jews, 
In  order  to  remove  the  difficulties  in  this  cafe,  I  ftiall  direcl 
that  thefe  words,  upon  the  holy  evangelijls^  may  be  ieft  out. 

The  next  confiderationis,  What  words  mull  be  inferted  in  their 
room  ?  Now  on  the  part  of  the  plaiatifF  in  the  crofs  bill,  it  is 
defired,  that  I  (hould  appoint  a  folemn  form  for  the  oath  :  I 
think  this  very  improper;  becaufe  I  may  poffibly  direft  a  form 
that  is  contrary  to  the  notions  of  religion  entertained  by  the  * 
Gentoo  people. 

I  will  therefore  make  this  rule,  That  two  or  three  of  the  cora- 
mlffioners  may  adminifter  fuch  oai-h  in  the  moPc  foiemn  manner, 
as  in  their  difcretions  fliall  feeni  meet ;  and  if*  the  perfon  upon 
the  ufuai  oath  being  explained  to  him  (hall  confent  to  take  it, 
and  the  commiifioners  approve  of  adminillring  it  (for  he  may  per- 
haps be  a  Chrifcian  convert)  the  difficulty  is  removed  *,  or  if  they 
(hould  think  proper  to  adminifter  another  oath,  tliat  then  they 
fnall  certify  to  the  court,  what  was  done  by  them,  and  that  will 
be  the  proper  tim.e  to  controvert  the  validity  of  fuch  an  oath, 
and  to  take  the  opinion  of  the  judges  upon  it^  if  the  court 
ihould  have  any  doubt. 

The  words  corporal  oath  may  ftand,  for  Ufting  up  an  arm» 
or  other  bodily  member.    This  will  come  up  to  the  meaning  of  a 
Sirr>Ki/«yi?/i^.  oorporal  oath;  but  u^on  ths  Attorney -Generar^  fuggefting  that 
P        J     there  might  be  no  ceremonies  in  their  form  of  taking  oaths, 
thefe  worlds  were  likewife  left  out,  and  the  words  mojl  folemnly 
to  be  inferted  in  their  room  ( i). 

There  was  likewife  \  crofs  motion  for  Barker  the  defendant  in 
the  original  and  plaintiff  in  the  crofs  bill,   that  all  further 
proceedings  in  the  original  caufe  may  be  flayed  until  the  plaintiff' 
in  the  original  caufe,  and  the  defendant  in  the  crofs  caufe,  fhall 
have  fully  anfwered  the  crofs  bill. 
The  court  will       Xtprr/  Chancellcr  :  The  general  rule  in  this  court  is  not  to  flay 
notftayproceed-  proceedings  in  an  original  caufe,  till  the  anfwer  comes  in  to 
iS^c  ufe  Mil'  ^'^'^  "^^^^^  publication  only  (2).    Indeed  it  would 

the anfwa'rcomes  have  been  of  courfe  to  (lay  proceedings  in.  the  original' caufe, 
into  txhe  crofs  if  the  plaintiff  in  the  crofs  caufe  had  brought  his  bill,  before  he 

c,i';  ftayluUi-  P"'      ^"  ^"f^^^'^  '°        ""S''"'  bill  (3  ). 

cation.  In  the  caufe  of  Omychund  v.  Barker^       Franca  v.  Barker^ 

there  were  two  more  orders  of  the  fame  day  to  the  fame  pur- 
pofe.  &' 

(i)    The  commiiTioners   were   cm-  "  commilTions,  and  inflcad  of  the  latter 

powered,  ♦*  to  fw^ar  an  interpreter  to  **  words,  the  word  (fvkmnly)  be  infert- 

"  interpret  the  oath,  and  Interrogatories  "  cd  "    Reg,  Lib.  B.  1/39  fol.  61. 

«  are  to  be  exhibited  to  the  plaintiff's  {z)  Ordered,      that  publication  in 

witnefTes  at  each  of  the  faid  commif-  the  original  caufe  be  enlarged,  until 

fions.and  alfo  to  interpret  their  depo-  the  plaintiffs  in  that  caufe  ihall  have 

"  fitioni.  to  the  faid  interrogatories,  and  fully  anfwered  the  f^nd  crofs  bill.** 

**  that  thefe  words  (corporal)  and  (upon  Reg.  Lib.  B.  1739. /c/.  6j. 

**  the  holy  cvangdtjt)  be  left  out  of  fuch  (3)  PQji.2<^l,  Cref.ulckv.Cre/vjick, 
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Omychufld  v.  Barker,  ■  Michaelmas 

term,  1744. 

PUrfuant  to  the  order  above  of  the  4th  of  December  1739,  a  297^-'^^%^^^' 
commiffioii  went  to  the  EaJ}  Indies,  and  on  the  1 2th  of    C.  i  wiif. 
February  1 742,  the  commifiioners  certified,  that  among  other  Haf^f Co^LiT  6] 
witnelles  for  the  plaintiff,  they  had  examined  Ramhjfenfeaty  and  b. 
Kamchurnecoohcrage^  and  feverai  others,  fubje6ls  of  the  Great    Cafe  10. 
Jilogul,   being  ptrfons  who   profefs  the   Geritco  rehgion,  and  LordChanceiiof, 
that  they  were  folemnly  fworn  in  the  following  manner,  viz,  afliftcdbyLord 
"  The  feverai  perfons  being  before  us,  with  a  bramin  or  pried  P^^j^l^.^'-'^'^ 

r      ^  ,.   .        ^    ,  ,  '         r    -i     i  i  i        Lord  Chiet  Juf. 

or    the  Gentoo  religion,   the   oath  prelcribed  to  be  taken  wuhs,  andlord 
by  the  witnelTes   was   interpreted  to  each  witnefs  refpec-  Chief  Baron 
"  tively ;  after  which  they  did  feverally  with  their  hands  touch  ^onthauh?de- 
the  foot  of  the  bramin  or  prieft  of  the  Ge?jtoo  religion,  be-  pofition  of  wit- 
ing  alfo  before  us  with  another  bramin  or  pried  of  the  fame  neffesof  the 
religion,  the  oath  prefcribed  to  be  taken  by  the  witnefles  was  fwo^n  according' 
interpreted  to  him  ;  after  which  Neenderam  Surmahy  being  to  their  ceremo- 
himfelf  a  prieft,  did  touch  the  hand  of  the  bramin,  the  fame  t^e'i^cl^uT" 
being  the  ufual  and  mofl  folemn  form,  in  v/hich  oaths  are  cumftances  of 
mod  ufually  adminiilered  to  witnefles  who  profefs  the  Gentoo  this  cafstobe 
"  religion,  and  the  fame  manner  in  which  oaths  are  ufually  [^^^0^11^^^^* 
"  adminidered  to  fuch  witnefles  in  the  courts  of  juftice,  erected 
"  by  letters  patents  of  the  late  king  at  Calcutta,'*^ 

The  caufe  came  on  this  term  upon  the  merits,  and  the  bill 
was  brought  to  have  a  fatisfa6lion  for  67,955  rupees,  amounting 
to  ab»jut  7,600/.  Efiglipj  money,  from  the  edate  of  the  late  Mr, 
Barker,  the  father  of  the  defendant. 

^Ix.  Barker  in  July  1729  being  appointed,  by  the  Eajl'-'India 
Company,  Chief  of  Fatna^  applied  to  the  plaintiff,  who  v/as  a 
confiderable  merchant,  to  be  engaged  in  partnerfhip  with  him 
in  the  fale  of  goods. 

The  plaintiff  M'as  to  advance  the  money  for  buying  the  goods,     E  22  3 
and  in  confideration  thereof  Mr.  Barker  ys'-d^  to  allow  him  in- 
tered  upon  a  moiety  at  1 2  /.  per  cent, 

'The  goods  were  fold  by  Mr.  Barker  for  a  great  profit,  and 
the  whole  money  received  by  him ;  but  he  rcfufcd  to  come  to 
any  account  with  the  plaintiff,  upon  which  he  filed  his  bill  in 
1736,  in  the  mayor's  court  at  Calcutta,  and  when  the  caufe  was 
ready  for  hearing  there,  Mr,  Barker  left  Calcutta,  and  took  his 
paflage  in  a  French  Eajl-India  Ihip  for  Europe,  and  upon  his 
withdrawing  himfelf,  the  court  at  Calcutta  interpreted  it  to  be  a 
jfiight  from  judice,  and  decreed  that  he  diould  pay  plaintiiFs 
demand  In  full,  and  all  his  cods. 

Mr.  Barker  died  in  the  voyage,  but  by  his  will  made  on  the 
aid  of  December,  1736  charges  his  real  and  pcrfonal  edate  with 
the  payment  of  his  debts. 

The  end  of  the  bill  M^as,  that  all  books  and  papers  relating  to 
the  dealings  between  Mr.  Barker  and  the  plaintiff  might  be  pro- 
duced, and  that  the  fum  before  mentioned  might  be  paid  with 
fubfcquent  intered,  and  the  cods  in  the  mayor's  court  at  Calcutta* 

C  4  ,  Mr.  Attoi-  , 


rC)MycHVND       Mr.  Attorney  General  for  the  plaintilF  ofFered  to  read  the  de-? 
V.  Barker.    por^ijQj^      Ramkijfeupat^  but  the  counfel  for  the  defendant  objed- 
%\rDuauy  Rider.  -^^^  being  a  proper  witnefs,  Lord  Chancellor  ordered  the 

commiilion  and  the  return  to  be  read,  and  likewiie  the  letters  pa- 
tent, bearing  date  the  1 2th  of  ^ept.  the  1 3th  of  the  late  king. 
Mr.  Tracy  A^hyns  argued  in  fupport  of  the  objection, 
ij}^  Tbat  as  the  law  of  England  nov/  (lands,  no  oath  can  be 
adminlllred  to  make  a  man  a  competent  witnefs,  but  the  oath 
upon  the  Evangelifls. 

I'Uy^  That  it  would  be  contrary  even  to  the  rules  cf  equity  ta 
admit  any  other. 

The  fubllance  of  this  argurnent  follows  : 

I  will  endeavour  to  (hew,  froni  the  oldeft  authorities  extant 
down  to  the  prefent  time,  that  the  rule  has  been  uniform  and  in- 
variable as  to  the  particular  oath  recpjired. 

Fleio,r<h»^,c.2l.p.  344.  '^^Juramentiim  eft  ojjirmatio  vel  negatio 

de  al-rjoar^aiiOiieffirr^rei  finnaia^^  io  that  as  long  ago  as  Ed» 
the  Fii  lt's  time,  which  is  at  lea  ft  4C0  years,  the  general  definition 
of  an  oath  was  the  peribn's  affivrnlng:  or  denying  a  thing,  wj;h  a 
folemn  aop -al  to  the  facred  writings  for  the  truth  of  what  he  faid. 

BriByjy  foU  ii6.  the  oath  that  was  adminiliered  by  the  jufr 
tices  iuiierantj  to  the  jury,  fummoned  to  inquire  for  the  crown, 
agrees  exa^fl-ly  with  this  defmition  :  "  Hgc  aud'ite  jujlHiarli^  quod 

ego  verltahni  dicam  de  hoc  quod  a  me  int^rrogahitis  eixi  parte  do'rf'iiin 
^'  regis ^  et  Jideliler  faciam  id  quod  vi'ihi  p:  acipieiis  ex  parte  domini 
*f  regis  et  pro  aliquo  fion  omiitarny  quin  ita  faciam  pro  pcjfe  meo  ;  Jtc 

me  Dens  adjuvet^  et  Jmc  fanBa  Dei  evangeliqj* 
.    BrliCJi  de  Challenge  de  Jurors ^  c.  53.^.  i  35.  defcribes  the  oath 
tlms    "         jeo  verite  diray^  ft  Dieu  fJioi  aide       les  feintz^  ^ 

p'fout  les  cva??geJies  heyfes  touts  hocrsjlcome  notrefoy  noire  Jattva" 
^' tionr 

In  Fortefcue  de  LaiuL  Leg.  Anglid;^  c,26.p.^^.  o^lavo  edition^ 
intituled.  How  jurors  ought  to  be  informed  by  evidence  and 
witneffes,  he  fays,  Et  tunc  adducere  poteji  titraque  pars  coram 
C  ^3  3  eijdcrn  julliti arils  et  juratis^  omncs  et  fwgidos  tejles^  qiws  pro  par- 
'^^  te j::a producerc  velit^  qui  Juper  fanBa  Dei  evangel: a ^  per  juflicl-' 
.**  arios  onerniiy  tefifcabuntur  omnia  qn^  cog7:fcunt  probaniia  vcri- 
intern  faBi,  de  quo  partes  contendunt" 

So  that  your  Lordiliip  fees  it  ornnes  et fmgulos  tefles^  without 
ally  exception  of  pcrfons  whatfoever,  quifuper  fanBa  Del  evange- 
lia  onerati  tefificabuntur* 

Lortl  .Mkt  in  his  2d  Inflitute  479,  upon  the  ftatute  o^Weflmin' 
fler  VOit  2d,  fays,      A  new  oath  ca?inot  be  impofed  upon  any  fubjeci 

'Wi  thout  authority  of  parliament^  but  the  giving  of  e  very  oath  fnufi 

be  warranted  by  aB  of  parliament^  or  by  the  common  law  time  out 

of  jnind.'^  And  in  the  '/roth  page  of  the  i'dmt  Injlit'ute  in  the 
«t  jYi^^j-gi^j  <f  None  can  examine  witneffes  in  a  new  manner^  or  give  an 

oath  ' in  a  new  cafe.,  lOlthout  an  aB  of  parliament^* 
And  in  his  jd  Infituie^  c.  i^.  p.  16^.  intituled,  Of  Perjury, 
Subornation  of  Perjury^  and  incidentally  of  oaths,  faith,  that 
the  word  oath  is  derived  from  the  Saxon  word  Fotb^  and  that  it  is 
isxprefied  by  three  feveral  name?;  idi^facr amentum  a facra  isf  meni^ 

'  btcaufe 


II 


alien; 
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bccaufe  It  ought  to  be  performed  -v^kh  a  facrcd  and  religious  OMYChuK* 
mind,  quia  jurareejl  Deum  in  tejtem  vucarey  et  ^Jl  aElus  divini  cultus%  "^'S^^J^e^* 
2dly,  by  juramentum  a  jure,  which  ft^nif  eih  law  and  right,  hs- 
caufe  both  are  required  and  meant,  or  hccaule  it  rnv.!}.  he  done  with  a 
jujl  and  rightful  mind,     'i^AVj,jiis  jiirandum  a  jtcre  etjurando. 

And  in  the  very  next  fecLion  he  iaith.  An  oath  is  an  aJfLrmation 
or  denial,  b'^  any  Chriftian^  of  a?iy  thin lawful  and  honefl,  hcfcre 
one  or  more  that  have  authority  to  give  the  fame  for  advancement  of 
truth  and  right,  calling  Almightv  God  to  witnfs,  that  his  tefiniony  is 
true.  So  as  an  oath  is  f  [acred,  and  fo  deeply  conccrncth  the  CQnfciei;ccs 
of  Chrijiian  men,  as  the  fame  cannot  be  minifred  to  any,  unlejs  the 
fame  he  allowed  by  the  common  law,  or  by  fome  act  of  parVwjnerd  ; 
'  neither  can  any  oath  allowed  by  the  common  law,  or  by  aSl  cf  parlia- 
ment^ be  altered  but  by  aSt  of  Parliament ;  it  is  called  a  corporal  oath, 
becaufe  he  toucheth  with  his  hand  fome  part  of  the  holy  fcriptures. 

In  the  4th  Infitu'e,  c.  64.  p,  279.  he  fays.  An  o  uh  ought  to  be 
accompanied  with  the  fear  of  God  and  ftrvice  of  God,  for  ad- 
vancement of  truth,  Dominum  Deum  tumn  timehis,  et  illi  foli  fer-  Veut.xh^.^i 
vies,^  et  per  nc?7ien  illius  jurabis^  taken  out  of  the  Mofais  law  ;  and 
the  words  immediately  foUowiiig  aiCj  Bradon  iuVdi,  That  an  alien 
born  ca?mQt  be  a  witnefs,  which  is  to  he  iinderfood  of  an  alien  iff  del, 

I  Hiali  beg  leave  to  mention  a  ftatute  made  in  the  2i{i  cf 
IIen,  S,  c.  16.  touching  artificers  ftranger?,  in  the  4th  feflion 
of  which ^tis  ena£iedj  thai  the  feme  f  rangers  fuozild^  upon  lawful 
warning  to  them  given ^  hv  the  wardens  of  divers  miferies,  within  the 
cities  and  towns,  prcfent  themflves  to  the  com?non  hall  of  the  f aid 
crafts,  and  there  to  receive  and  take  their  oath,  and  he  fivor?i  hsfore 
the  wardens  upon  the  holy  evangelifs,  to  he  true  to  the  king, 

So  that  notwithftanding  aliens  and  llrangtrs  are  the  fubjeiTts 
of  this  a£t  of  parliameni:,  yet  y/iihont  reiervation  of  any  form  of 
cerem.ony  in  their  own  religion,  relating  to  oaths,  they  are  dire£l:- 
ed  to  take  the  oath  upon  the  holy  Evangelifts  :  fo  that  the  legifra-  [•  24  J 
tnre  governed  themfelves  by  the  law  as  it  then  ftoodj  and  faw  no 
fe.ifon  to  '.liter  it  for  the  private  convenience  of  particular  pcrfons. 

I  appeal  to  your  1  ordOiip's  judgment,  whether  the  people 
who  are  oflrc;red  as  witnefTes,  are  capable  of  taking  an  oath,  as 
the  law  of  £"/7^/^„'/?^/ conceives  of  it.  The  rnoft  authentic  hiilo- 
ries  of  this  part  of  the  world  reprefent  the  natives  as  extremely 
ignorant,  and  particulaily  with  regard  to  their  notions  of  re- 
ligion, ^bfurd  and  ridiculous,  and  in  tlvi-ir  ideas  of  trie  Deity 
fo  grofs,  that  if  would  be  fliocking  even  to  mention.  How  then 
can  they  be  faid  to  perform  fiudi  a  e-rcmony  witli  a  facred  and 
religious  mind,  winch  the  woxd facra;:n.nt am  xv.^f}:.  ? 

Jt  appears  by  the  certificates  of  the  c«-n\n.);'.  and  even 

by  their  own  witnefies,  who  may  be  fupp/^f,  d  to  rc prcfent  it  in 
the  moll  favourabl'3  light,  that  tiie  core  in.my  ivi  for  tlie  perron 
who  fwcars  to  fall  dowUj  and  touch  tiic  foot  of  the  priefi:  with 
his  right  liand. 

Can  this  be  faid  Denm  in  fcflein.  v-cr>re  P  Or  15  it  a.7us  divini 
tultus  ?  fo  lar  from  heir. :  :v.-ci'  :ip.uiiod  Vid['\  tiic  fear  [or  wor- 
fhip  of  God,  as  an  oaiii  i>v  'i.n- hivv  i,)a;:dit  to  be")  it  is  meaidy 
jprgftrating  theinfclvcs  at  ilic  Ibct  of  a  pricfl,  aad  calling  upon 

ih^ 
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Omychuno  the  creature  inftead  of  the  Creator,  and  cannot  pofTibly  raifc 
T.  Barker,   ^j^y  q^i^q^  emotions,  but  thofe  of  contempt  and  ridicule. 

It  is  faid  too,  that  if  fuch  perfon  (hall  fwear  any  thing  con- 
trary to  truth,  thai  he  ivill  be  ejleemed  a  vagabond,  * 

I  do  not  know  how  far  the  people  of  India  may  be  deterred  by 
fuch  an  apprehenfion  ;  but  I  am  confident  great  numbers  of 
perfons  here,  would  be  fo  far  from  thinking  this  a  punilhment, 
that,  if  the  only  effecl  of  forfwearing  themfelves  was  being  a 
vagabond,  they  would  be  more  inclinable  to  break  an  oath,  than 
to  keep  it. 

I  do  not  find  that  the  priefl:  tells  us  what  are  the  general  no- 
tions of  the  people,  as  to  the  belief  of  a  God,  but  only  that  he 
htmfelf  believes  in  a  Supreme  Being  ;  of  whom  his  fuperior  abilities 
and  education  may  have  given  him  fome  confufed  knowledge ; 
and  yet  the  bulk  of  the  people  who  have  not  had  thefe  advan- 
tages may  think  quite  other  wife. 

1  fhalt  now  beg  leave  to  mention  the  later  opinions. 

Mr.  Serjeant  Hawkins  in  his  Pleas  of  the  Crov/n,  thclafl  folio 
edition,  434,  under  the  head  of  Evidence  *,  fays,  it  feems  agreed 
to  be  a  gGdd  exception^  that  a  witncfs  is  an  infuicL    **  That  is,  fays 

he,  as  I  take  it,  that  he  believes  neither  the  Old  or  New  Tef- 
**  tament  to  be  the  word  of  God,  on  one  of  which  the  laws  re" 

quire  the  oath  ftiould  be  adminiflered." 

I  expert  we  fhali  be  told  by  the  Gentlemen  of  the  other  fide, 
of  Sir  Matthew  Hale's^  opinion  in  his  Pleas  of  the  Crown,  2  vol. 
279  ;  and  therefore  I  will  read  the  pafiage,  and  fubmit  to  your 
Lordfliip  ;  it  is  rather  in  favour  of  what  we  contend  for,  than 
againft  us. 

It  is  laid  down  by  Ld.  Coke,  (fays  Ld,  Hale),  that  an  infidelis 
**  not  to  he  admitted  as  a  wiim'fs'^  the  cofifequence  whereof  ■mould  he  thett 
a  few  who  only  owns  the  Old  Tepament,  could  not  be  a  witnefs, 
f  25  ]  Biti  I  take  it  that  although  the  regular  oath,  as  it  is  allowed  bf 

the  laws  of  England,  is  ta(Slis  facro-landtis  Dei  evangcliis ; 
which  fuppofith  a  man  to  be  a  Chriflian  :  yet  in  cdtjes  of  necef 
ftty^  cts  in  foreign  contraEis  between  merchant  and  merchant^  which 
*^  are  many  times  travfacfcd  by  Jewiflj  brokers  \  the  tefimony  of  a 
'Jew  tatio  libro  legis  Mofaicas,  is  not  to  be  rcjeBcdy  and  is 
ufcd  as  I  have  been  in  formed  among  all  natiom, 
*^  jfea  the  oaths  cf  idolatrous  infidels  have  been  admitted  in  the  mu^ 
nicipal  laws  of  many  kingdoms  ;  efpecially^  fi  juravei'it  per  Deum 
Verum  Creatorem  5   and  fpecial  laws  are  inflituied  in  Spain, 
touching  the  form  of  the  oaths  oj  infdcls. 

A  fid  it  were  a  very  hard  cafc^  if  a  murder  committed  here  in 
England,  in  prefence  only  of  a  Turk  or  a  few,  that  owns  not  the 
**  Chri/lian  religion,  fjould  be  difpunifnible  \  becav.fe  fuch  an  oath 
fooidd  not  be  taken  which  the  witnefs  holds  bindings  and  cannot 
fwear  other wife^  and  poffddy  might  think  himfelf  under  no  obliga- 
iion^  iffworn  according  to  the  ujual  file  of  the  courts  of  Enghind.' 
"  But  then  it  is  agreed y  that  the  credit  of  fuch  a  tefiirufiy  tniijl  bs 
left  to  a  j'iryT 

With  deference  to  fo  great  a  man,  I  do  not  fee  the  confe- 
quence  drawn  from  Lord  Cokc\  pofition,  that  an  inf  del  cannot  be 

a  witncfs^ 


^  witncfsy'  therefore  a  Jew  cannot  he  one  \  foj  they  believe  a  God,  Omychttn^ 
juft  in  the  ian^e  maimer  the  Chriftians  do  ;  and  the  Old  Tei'ta-  ^^^"^ 
ment  is  as  much  the  svangd'mm  to  ihem,  as  the  New  is  to  us  ; 
and  therefore  widely  dilFcrent  from  the  infidel^  who  has  no  no- 
tion of  the  true  God. 

And  this  was  the  very  reafon  for  admitting  the  evidence  of 
Jews  in  the  cafe  of  Roheley  v.  Langf.on^  1  Roil.  314.  "  Nota  j 
"  IVild,  ferjeant,  on  evidence  to  a  jury  at  Guildhall,  yefterday, 

(where  becaufe  the  w^itnefles  produced  were  Jews,  Keeling 
"  Chief  Juieice  fwore  them  upon  the  Old  Teftament)  deGred  the 

opinion  of  the  court,  if  this  were  any  oath  by  the  fiatute  of 
*^  5  Eliz.  that  might  be  afTigned  for  perjury  j  2in(.\  per  curiam,  it 

is  fo,  and  v/ithin  the  general  words  of  facro-fanBa  evangelia  ; 

fo  of  the  common  prayer  book  that  hath  the  epiftles  and 

gofpels  \  cor.tra  by  Windham  of  a  pfalm-book  only." 

It  was  upon  this  I  apprehend  the  court  formed  their  opinioia, 
and  not  upon  a  confideration  of  their  being  brokers  in  foreign 
contracts  between  merchant  and  merchant. 

1  fubmit  it  upon  the  whole  paflage :  Sir  Matthe%u  Hale  does 
not  pofitively  fay,  that,  by  the  laws  of  England,  a  perfon  who 
owns  not  the  Chriilian  religion,  may  be  examined  according  to 
the  form  of  his  own  religion,  but  is  only  commending  the 
municipal  laws  of  other  kingdoms,  and  throws  it  out  rather  as 
a  wilhj  that  the  rule  were  to  prevail  here,  in  cafes  of  neceffity, 
than  as  his  opinion;  therefore  the  utmoft  which  can  be  col- 
letled  from  what  he  fays  is,  that  he  thought  it  a  defe(St  in  our 
law. 

But  though  his  genius  and  knowledge  were  equal  perhaps  to 
any  one  man  of  the  profefficn  j  yet  I  hope  I  may  be  allowed  to 
put  in  the  other  fcaie,  the  wifdom  and  experience  of  the  great 
and  eminent  perfons,  who  for  fo  many  ages  before  his '  time  [  -2^  J 
have  adhered  to  the  form  of  an  oath  as  the  conitant  and  inva- 
riable rule. 

Befides  the  prefent  cannot  be  called  a  cafe  of  necelTity,  be- 
«aufe  there  are  perfons  in  India,  privy  to  all  thefe  tranfactions, 
who  are  under  no  objection,  as  to  their  capacity  of  taking  an 
oathj  but  the  plaintiff  knew  very  well,  that  natives  of  the  fame 
country,  engaged  in  the  fame  interefl,  and  the  fame  buHnefs 
with  them/elves,  were  much  more  inclinable  to  fvrear  for  them. 

I  will  mention  but  one  thing  more  upon  the  firft  head,  to 
fcew  your  Lordfliip,  that  nothing  but  the  legillature  can  dif- 
pcnfe  with  the  common  and  ufual  form  of  oaths  j  and  that  is 
the  cafe;  of  the  Quakers,  who  had  entertained  a  notion  that  all 
manner  of  oaths  were  unlawful ;  and  there  is  fcarce  any  error 
perhaps  that  hath  a  mor-e  plaufible  colour  from  fcriptuie  than 
Ais,  which  made  the  cafe  of  thofe  who  were  fcduced  by  it,  the 
more  pityable ;  and  yet,  upon  their  refuhng  to  take  the  oath  in 
a  court  of  juftice,  to  ufe  the  words  of  the  preamble  to  the  fla- 
mte  of  the  7  8  Will,  t.  34.  /.  i.  for  the  relief  of  Quakers, 
TJifey  were  frequently  imprifojied,  and  their  ejtates  feqiujlered^  by  pro^ 
tffs.  of  conietnpt  ijfuing  euiofjucb  courts y  iQ  ths  r^  'ut  of  thcmfi^va  and 
fmilia. 


PMycHvyp  If  tlie  lav/  of  England^  witli  regard  to  the  fori-i  of  an  carli^ 
V,  BAF.i:ER.  £^  firld't,  tliit  the  judges  did  not  think  themfeh^es  juftified 

in  admitting  the  mod  folemn  affirmations  and  declarations  of 
tlie  Quakers  inilead'  of  the  oath,  though  in  favour  of  perfons 
who  agreed  in  the  fubftantial  and  fundamental  part  of  the 
Chriltian  reHgion  with  the  church  of  E^iglandy  and  wlio  are  in 
all  rcfpecls  very  ufeiul  and  ferviceable  members  of  the  com- 
iTicnv/eaith ;  I  hope  your  Lordfcip  will  fee  no  reaion  to  do  it 
\zi  this  cafej  where  the  perfons  are  proved  by  the  plaintiff  him- 
felf  to  be  infidels  and  idolators  j  and  whatever  ceremony  they 
nisy  have  in  fvv'caring,  it  cannot  be  called  a  folemn  and  reiigi-  j 
€i:s  one.  J 

In  the  fecf^rid  place,  I  fliall  endeavour  to  fiiev/,  that  it  wouldt'l 
be  contrary  to  the  rules  of  equity  to  admit  this  evidence.  * 

And  here  I  mufl  fubmit  to  the  court,  that  in  the  admitting 
this  evidence,  very  great  hardfliips  and  inconveniences  mull 
neceflarily  arifc  to  the  defendant,  and  that  he  is  brought  inta 
this  court  upon  very  unequal  terms. 

Should  your  Lordndp  admit  the  depofitions  of  thefe  witnefles 
to  be  read,  the  plaintiif  would  have  one  manifell:  advantage  over 
the  defendant ;  that  notv/ithilanding  his  v/itnefles  fhould  affert 
the  groiTeft  falfliopds,  and  be  guilty  of  the  moR"  notorious  perju- 
ry, yet  the  defendants  woiild  be  Vv^ithout  remedy  \  for  there  is  no 
indi6lment  that  could  be  framed  againft  them,  which  could  be 
fupported  \  for  I  apprehend  it  to  Be  a  material  ingredient  in  all 
indi(ri:ments  of  this  kind,  that  per  fe  facro  evangelio  voluntarie  et 
corrupt}  com-m'ifit  perjurium  *,  and  that  omitting  thefe  words  would 
be  a  fatal  e-rror^  and  quafli  the  indidtment. 
:  If  this  pxprefTion  be  neceffafy  ii}  the  indiclment,  thefe  wit- 

neiTes,  let  them  be  ever  fo  guilty,  mufl  go  unpunifhed ;  for  I 
^  27  J  afraid  it  will  not  be  fufficient,  to  maintain  the  indidlment, 

to  fay,  that  touching  ths  foot  of  the  prieft  with  his  right  hand, 
vohaitaric  et  corrupt}  commfit  perjuriunu 

Upon  the  co^ninifiion,  your  Lordflilp  was  pleafed  to  fay, 
that  you  wondered  as  the  dominions  of  Great  Britain  are  fo 
large,  and  their  commerce  fo  cxtenfive,  and  as  things  of  this 
kind  muFc  have  happened  before,  th^re  fnould  be  no  mxCthod,  as 
yet  eftabhfaed  on  fuch  occafions. 

Whatever  prudential  reafons  there  ^riay  be  to  introduce  any 
nev/  rules  in  future  cafej,  we  hope  that  as  courts  of  equity  go- 
Tfrn  themfelves  by  the  fame  rule,  vt^ith  regard  to  admiikon  of 
evidence,  as  the  courts  of  law  \  that  yoar  Lordflnp  will  bQ 
of  opinion,  that  you  cannot,  without  overturning  the  law  intire- 
Ivj  allow  theie  depofitions  to  be  read ;  and  that  nothing  but  aij.. 
acl  of  parliament  can  alter  the  prefent  fcrni  of  fwearing;. 
Sir 1/^/9 i?!V*r.  Mr,  Attorney  General  for  the  plain tilF,  by  way  of  anfwev  tQ 
the  objection,  Hated  a  few  particular  facls. 

Ihat  the  matters  now  in  queftion,  are  matters  of  com- 
iTiercc  ariiing  in  a  foreign  country,  in  a  foreign  jurifdidlion, 
betV(/een  a  Chriiliim  and  an  infidel. 

2^//jV  That  in  this  country  the  Ge?itoo  religion  prevailed, 
and  iliat  Calcutta  v/as  only  a  faciorv  v/itliin  this  country. 

3^^-,  That 


tftcn. 


27 


[r//y,  That  the  witnefTes  do  believe  In  a  Deity.  Omychvni* 


4z'/'A',  Not  only  that  they  believe  in  a  Deity,  but  that  In  fwear- 
ing  they  ufe  an  exprelTion  equivalent  to  ours.    So  hdp  me  God, 

^thly,  That  folemn  oaths  to  attcfl;  facls,  is  ufual  amongfl: 
them. 

6ihhy  That  they  undcrftand  an  oath  in  the  fame  manner 
we  do. 

'-jihly^  That  by  the  letters  patent  eflablirinng  a  court  at 
Calcutta y  there  is  all  the  reafon  in  the  world  to  admit  their  evi- 
dence. 

?,thly,  Iji  point  of  fa£lj  Gentoos  are  admitted  as  witnelles  hi 
the  court  of  Calcutta, 

^thlyi  That  the  manner  made  ufe  of  in  the  prcfent  caufe^  is 
the  moft  folemn  and  cuHomary. 

lothh.  That  thefe  witneiTes  are  all  of  the  Gcntoo  religion. 

He  then  fubmitted  it,  Whether  a  perfon  of  fuch  a  religion^ 
and  an  infidel,  may  be  admitted  as  a  witnefs.  He  then  made 
two  propofitions. 

ly?,  That  the  v/itnefs  is  capable  of  taking  an  oath  as  an  in- 
fidel, according  to  the  opinion  we  have  of  oaths. 

idly,  That  there  is  nothing  in  our  law  that  prevents  him 
from  being  a  witnefs. 

An  Iniidel  properly  defined  is  a  Deifl,  that  docs  not  believe 
the  Chriftian  religion. 

Ail  that  in  point  of  nature  and  reafon  is  necelTary  to  qualif^y 
-,a  perfon  for  fwearing,  is  the  belief  of  a  Godj  and  an  impreca- 
tion of  the  Divine  Being  upon  him  if, he  fwears  fulfely. 

This  is  the  fenfe  of  all  the  civilized  naticns  in  the  world,  tlie 
foundation  of  all  treaties  ;  nullum  enim  vmculum  ad  aJjtnngt'ndani 
fidem  jitrijuraiido  majored  arclius  ejje  voluet'hd.  Lib.  tert.  M.  T.  C* 
de  OiTic.  fee.  31. 

The  bed  writers  on  Chriftian  morality  have  gone  fo  far  as  to 
admit  the  oath  to  falfe  gods.  It  is  the  f^iife  of  Grotius  ^  fdd  ct 
fio^ids  per  fcJfos  deos  juravcrit,  chligabiiur ;  quia  qi!n::q::a:n  fab 
falfis  no'ls^  ^^^.cyali  taimn  complexicney  nuuim  ininclur :  Ideoqu: 
Deus  verus^  Ji  pCfCr>:'iiin  ftt^  in  juam  injurlam  id  faclurn  ijiidrurt^- 
tatur*    Lib.  2.  c.  13.  f.  12.    ■  - 

X^othing  is  proper  to  the  oath  here,  but  fo  help  itic  Gcd% 
Nvhen  it  comes  to  the  corporal  part,  I  own  it  is  fupra 
jimElimi  evangeliuW)  which  is  a  mere  ceremony  and  not  ef- 
rential. 

I  can  go  to  a  higher  authority,  the  aiithority  6f  the  j'e-ivlfJi 
religion,  and  of  the  old  patriarchs ;  and  it  will  appear  they 
conftantly  confidered  the  heathens  capable  of  an  oath.  The 
iiifliance  of  Ifaac  and  Ahitndcch  fvvearing  to  one  anotlicr, 
Genefts  26.  v.  31.  and  in  the  3jfl  of  Gc^ifs,  v.  53. 
fwears  by  the  fear  of  his  father  Jfaacy  and  accepted  of  Labu.nt 
oath  without  hefitation,  though-he  fwore  by  falfe  gods. 

Coniider  now  the  circumftances  and  fituation  of  the  Girded^ 
'^ith  refpecl  to  tlie  oath  they  have  taken. 

ly?,  As  to  the  form  of  the  oath. 

And  then  as  to  the  corporal  parts*- 


[  28  ] 


©TvnrcHUND^  Ab  to  tHe  form  of  the  words  :  it  Is  the  fame  we  make  ufe  of  i 
here  ;  lor  ttie  interrogatory,  Do  you  beheve  in  the  Supreme  Beings  j 
&c.  is  read  over  and  interpreted  to  him,  and  he  takes  it  in  the  | 
fame  fenfe  other  people  do;  which  will  put  an  end  to  the, 
whole  objeftion. 

As  to  the  corporal  part:  where  is  the  ohjedion  to  it,  at 
leafl:  it  fliews  great  humility,  and  is  in  all  refpefts  appHcable  to 
the  kliTing  of  the  book,  and  equally  fignificant,  for  both  are  no 
more  than  figns,  and  not  material  to  the  oath. 

The  Gentlemen,  by  their  manner  of  arguing  would  make  one 
believe,  there  is  only  one  form  of  an  oath, 

Grotius  in  the  fame  chapter  and  book  as  before  mentioned, 
and  loth  fe£L  fays.  Forma  jwisjuraitdi  verbis  differty  re  conve- 
iilt'y  bnnc  enim  feufum  habere  debet,  tit  JDeus  invjcetiir,  puta  hoc 
modo,  Dens  tejtir fit,  aut  Deus  fit  vrndeXy  q^rnz  duo  in  idem  recidunt. 

Fid*  Voety  upon  the  Dig.  lib.  12.  tit'^  2.fec.  2. 

A  greater  authority,  our  Saviour ,  fays,  in  St.  Matthew^ 
gofpel,  Who  /wears  by  the  temple,  [wears  by  the  God  who  in- 
habits it. 

So  that  all  terminates  in  a  folemn  appeal  to  the  Deity^  for 
the  truth  of  what  he  fays. 

There  are  feveral  paflages  in  Livy^  PclybiuSy  and  Grotius^. 
which  fhew  that  oaths  are  totally  arbitrary. 

The  confequencc  nmft  be,  that  an  inndel  is  capable  of 
an  oath.. 

2dlyy  Whether  there  is  any  thing  in  the  lavr  of  England  that 
impugns  it  ? 

It  is  laid  down  by  Lord  Cc'ke^  that  an  infidel  cannot  be  a  wlt- 
ncfs,  and  faid  that  his  portion  is  proved  by  ail  the  cafes  cited 
out  of  the  old  authorities, 
f  29  3  It  may  indeed  be  laid  down  as  a  general  rule,  but  therefore 
does  it- follow,  that  there  fhall  be  no  exception?  Does  not  our 
law  fay,  exceptio  probat  rcgulam  F 

It  is  extremely  proper  there  (liould  be  fome  general  rules  in 
relation  to  evidence  •,  but  if  exceptions  were  not  allowed  to 
ihem,  it  would  be  better  to  demolifli  all  the  general  rules. 

There  is  no  general  rule  vrithout  exception  that  we  know  of 
but  this,  that  the  bed  evidence  fhall  be  admitted,  which  the  na- 
ture of  the  cafe  will  afford. 

I  will  fhew  that  rules  as  general  as  this  are  broke  in  upon, 
for  the  fake  of  allowing  evidence. 

There  is  no  rule  that  feems  more  binding  than  that  a  man 
fhall  not  be  admitted  an  evidence  in  his  own  cafe,  and  yet  th^ 
ftatute  of  Hue  and  Cry  is  an  exception. 

A  man's  books  are  allowed  to  be  evidence,  or,  which  is  in 
fubflance  the  fame,  his  fcrvant's  books,  becaufe  the  nature  of 
the  cafe  requires  it,  as  in  the  cafe  of  a  brewer's  fervants  (i). 

Another  general  rule,  that  a  wife  cannot  be  a  witnefs  againft 
her  hufband,  has  been  broke  in  upon  in  cafes  of  treafon. 

(!)  See  Glynn  V.  Bank  of  England^  2  ytf.  43.  Le/eburey.  JFordeu,  ibid.  54.  Peacock 
V.  Monky  ibldy  1 93, 

Another 


Another  exeeptlon  to  the  general  rule,  that  a  man  may  be  exa-  Omychvno 
mined  without  oath :  the  hii  words  of  a  dying  man  are  given  ^' 
in  evidence  in  the  cafe  of  murder ;  a  child  may  be  examined 
without  oath  j  Lor^i  Chief  Jujiice  Hales  Pleas  of  the  CrGW?i^ 
I  voL  p.  634    but,  if  capable  of  confidering  the  obligation  of  an 
oath,  may  be  fworn. 

This  fufhciently  fhews  how  much  our  law  allows  exceptions 
againft  oaths. 

Lord  Chief  Juftice  Lee  interrupted  the  Attorney  General, 
and  fi\id,  it  was  determined  at  the  Old  Bailey  upon  mature  con- 
lideration,  that  a  child  fhould  not  be  admitted  as  an  evidence 
without  Oath. 

Lord  Chief  Baron  Parker  likewife  faid,  it  was  fo  ruled  at 
King /Ion  aflizes  before  Lord  Raymondy  where  upon  an  indidtmeut 
for  a  rape  he  refufed  the  evidence  of  a  child  without  oath* 

Mr.  Attorney  General  then  proceeded  in  his  argument,  and 
infilled  that  admitting  a  Jew  to  be  fworn  is  an  exception  from 
the  general  rule:  what  is  the  definition  of  an  infidel?  Why, 
one  who  docs  not  believe  in  the  Chriflian  religion.  Then  a 
Jeiv  is  an  infidel,  for  the  fenfe  of  evangellum  has  been  pervert- 
ed, and  ought  to  be  confined  to  the  New  Teftament  only ;  for 
it  is  ufed  by  our  Saviour  as  good  tidings,  in  oppofition  to  the 
bondage  the  Jeius  then  underwent,  and  was  delivered  to  them 
fir  It. 

We  are  taught  there  are  but  four  Evangellfts,  and  the  prophets 
are  not  fo,  and  yet  the  Gentlemen  of  the  other  fide  would  in- 
troduce many  more.  As  to  the  paflages  in  Deutero?iomy,  it 
happens  unfortunately  that  the  books  of  Mofes  are  no  part  of 
our  religion,  nor  does  the  law  efteem  them  fuch. 

Are  all  the  J^wlfj  difpenfations  confirmed  by  our  law  ?  No* 
This  was  as  much  a  municipal  law  to  the  jfews^  as  the  munici- 
pal laws  here  to  England^  or  the  laws  of  Solon  to  Athens y  or  of 
Lycurgus  to  Laceditmoriy  and  therefore  quite  foreign,  and  nothing     [  30  j 
to  do  with  the  prefent  queftion. 

He  mentioned  then  what  had  happened  before  a  committee  of 
privy  council  the  9th  of  December  1 738,  on  a  complaint  againft 
General  Sabine.  A  Turk  was  brought  there  and  offered  as  a 
witnefs,  and  to  be  fworn  upon  the  alcoran,  and  was  fworn  ac* 
cordingly. 

So  far  this  agrees  exacl:ly  with  the  prefent  cafe  ;  but  it  may  be 
faid,  this  was  not  in  a  court  of  juftice,  but  rather  a  matter  of 
ftate.  Li  that  refpe£l  there  is  fome  difference,  but  it  will  not 
take  away  the  ufefulnefs  of  the  precedent,  to  fliew  that  a  court 
or  perfons  may  alter  the  form  of  an  oath. 

This  Lidian  witnefs  has  fworn  by  the  very  fame  words  that 
we  do,  therefore  your  Lordfinp  will  not  prefume  that  he  means 
any  other  God  than  we  do. 

It  is  of  the  greateft  moment,  that  we  fliould  have  comnDsrcc 
and  correfpondcnce  with  all  maTikind  \  trade  requires  it,  policy 
requires  it,  and  in  dealings  of  this  kind  it  is  of  infinite  con- 
lequencc,  there  fiiould  not  be  a  failure  of  juflice.  It  lias  been 
objedl.cd  that  we  mii^ht  have  oilier  evidence. 

But 


mizn. 

But  thotigli  we  may  Kave  fligHter  evidence,  why  fhdiiki  wc 
be  tied  down  to  this^  and  deoarred  of  the  prefent,  which  is 
much  flronger  ?  'Gcntoos  are  the  common,  brokers  in  this  coun- 
try, and  the  necefhty  of  the  cafe  will  work  llrongly  for  us. 

There  was  a  time  when  even  ye-ws  were  not  fworn,  and  no  ' 
longer  hnce  than  the  5th  of  November  1732,  there  was  a  com- 
milfion  out  of  the  Exchequer  in  the  caufe  of  Lopes  and  Nunes^ 
in  which  there  was  a  dhlindlioh  between  the  oath  iox  Jenvs  and 
Ciiriflians  j  for  if  Je-ws^  they  were  dire6led  to  be  fworn  fupra 
Vet  us  1.'cfi,  amentum  only. 

An  objeSiion  was  likcwife  made,  that  tliis  Indian  would  not  be 
liable  to  be  punifhed  for  perjury  j  to  which  it  is  anfwered,  That 
if  the  court  (])ouid  be  of  opinion  this  is  an  oath  v/hich  may  be 
taken,  of  confequencc  he  is  liable  to  be  punifliedj  if  forlwcrn. 

Another  objeBhn  is.  that  Quakers  could  not  be  admitted  as 
witncfies  till  an  expreis  adt  oi  parliament  to  empower  them. 
The  plain  anfuoer  is,  that  they  Mrould  not  take  the  oath  at  ail, 
therefore  their  folemn  affirmation  was  not  fuihcient,  becaufe  it 
had  not  the  cflence  of  an  oath.  ' 

Upon  the  whole,  as  it  is  a  cafe  of  neceility,  and  we  have  fully 
m  proof  from  the  return  of  the  com.nixihoncrs,  that  they  believe- 
in  the  Supreme  Being,  thefe  witntiTcs  ought  to  be  admitted. 

November  the  loth  1744* 

*  Mr.  Solicitor  General,  of  the  fame  fide  with  the  Attorne/ 
General; 

It  is  exprefsly  certified  by  the  toftlmiffionefs,  that  the  oath  • 
prefcribed  io  be  taken  by  our  law  was  read  over  to  the  plaiuLift  V 
witneffes. 

The  Ghjecfion  is.  That  they  have  not  made  the  Bfe  of  the  cor^ 
poral  ceremony,  the  kifhng  of  the  Evangelifiis, 

But  ihey  have  made  ufe  of  another  fymbol,  the  taking  the  ' 
pricil's  foot  with  their  right  hand,  becaufe  thife  is  the  form  anci 
ceremony  rnoil  binding  in  their  own  religion,  and  notwith- 
jftanding  this,  an  objection  has  been  taken'  to  the  reading  of  their ' 
evidence. 

Fifjr^  Becaufe  they  have  not  touched  the  Evangelifls  and  arc 
Pagans,  and  therefore  cannot  be  admitted; 

Secondly^  Suppofmg  they  may  be  admitted  as  witneiTes,  yet 
under  the  fanttion  of  the  oath  ihiis  certified,  they  ought  not  to 
be  admitted  as  wltnefTes. 

In  moft  of  the  reafons  the  Gentlemen  have  begged  the  quef*' 
tion,  and  have  inGlled  that  the  admitting  their  evidence  is  con- 
trary to  law,  and  they  cannot  be  indicted  for  perjury. 

But  if  the  admiffion  is  not  contrary  to  law,  then  of  courfe 
the  witnelTes  are  liable  to  be  indidlcd  for  perjury  as  well  as  z 
Jew,  who  may  be  indidlied  taclo  lihro  legis  Mofaica* 

The  flatiite  of  the  5  th  of  Elizabeth  leaves  this  matter  intirelf 
open. 
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^Tis  faid  there  is  no  one  precedent  or  cafe  of  a  heathen  fworn  Omvchund 
according  to  the  ceremonies  of  his  own  rehgion,  ever  exift^d  be-   ^*  BARXERi, 
fore  in  England  in  courts  of  juftiee,  proceeding  according  to  the 
common  law. 

Pagans  have  been  fworn  in  the  coiirt  of  admiralty,  as  Dr» 
Strahan  and  Dr.  Afi'dreivs  have  informed  me  ;  but  they  had  no 
note  of  the  cafe,  and  had  forgot  the  name  of  it. 

No  wonder  that  it  has  not  exifted  before,  becaufe  all  our 
commerce  i&  Carried  on  by  our  going  to  them,  inftead  of  their 
coming  here. 

The  cafe  of  a  Jew  as  a  witnefs  In  a  private  cayfe  n^ver  ex.ifted 
*till  after  the  reftoration ;  they  went  out  oi  Etigiand  the  j8th  of 
Edward  the  ift,  and  did  not  return  *t\\V  Oliver  CrQinivelF^  time. 

,  The  only  authority  of  confcquence  cited,  is  a  faying  of  Lord 
Cohisy     Co,  Lit,  6.  ^.     That  an  hijidel  cannot  he  a  witnefs. 

This  faying  is  not  warranted  by  any  authority,  nor  fupported 
by  any  reafon,  and  laftly  contradicted  by  common  experiencco 
Lord  Cbhe  itieaiity^wj,  as  emphatically  Infidels  by  (hutting  their 
eyes  againfl  the  light.  He  hardly  ever  mentions  them  without 
Oie  appellatioii  of  Infidel  Jews,  2  Infi.  506,  507  ;  atid  thus  this 
7iohle  king  {t'nea?iing  Ldward  the  Firfi)  banifijed  for  ever  thefe  m-^ 
fidel  ufurious  Jews  •  therefore  Lord  Chief  Juftice  Hate  was  not 
miftaken  when  he  underltood  Lord  Chief  Jultice  Coke  meant 
for  Infidels  as  well  as  others. 

That  all  the  law  books  when  they  mention  an  oath  m:ean  a 
thriftiail  oath,  is  ho  argument  at  all ;  Fleta\  definition,  magis 
licitiim  ju'rdre  per  Crcaloreih  qiiam  creaturam  :  this  (hews  the  oath 
was  not  fixed,  but  like  the  oath  fworn  in  the  Roman  empire  after 
the  eftablifhment  of  Chriftianity ;  and  Lord  CoW%  faying  an 
oath  is  an  affirmation  or  denial  by  a  Chriftian,  is  no  wonder  at 
.  kll,  for  the  laws  of  England  could  fpeak  only  of  the  Ghriftiari 
oath,  becaufe  they  bad  no  intercourfe  with  Pagans. 

The  arguments  of  the  other  fide  therefore  prove  nothing ;  for 
does  it  follow  from  hence  that  no  witnefies  can  be  examined  in 
a  cafe  that  never  fpecifically  ex'ifted  before,  or  that  an  a6lion 
cannot  be  brought  in  a  cafe  that  never  happened  before  ?  ^ 

Reafon^  dated  to  he  the  firfh  ground  of  all  laws,  by  the  author  [  32  J 
of  the  book  called  DoElor  and  8tude?it,  and  general  principles 
muft  determine  the  cafe  j  therefore  the  only  qucftion  is,  whether 
iipon  principles  of  reafon,  juftice  arid  convenience,  this  witnefs 
ought  to  be  admitted.  Upon  this  occafion  I  fliall  lay  down  two 
propofitions. 

Firfiy  That  by  the  pra£llce  of  England,  and  of  all  tlie  nations 
in  the  world  that  are  Chriftians,  perfons,  though  not  of  the 
thriftian  perfuafion,  may  be  admitted  as  witnefles,  and  fworn 
according  to  their  own  form. 

Secondly^  That  the  Cafe  of  a  Pagan  is  within  this  reafoning, 
jind  authority. 

Cafes  of  law  depend  Upon  occafions  which  give  rife  to  them., 
_ Where  the  commerce  and  intercourfe  is  moll  frequently 

^ith  the  Pagans,^  the  inftancds  to  be  fare  will  melt  frequently 

•arife. 

Vol.' I.         ,  D  Afar  , 
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v^'bark*er*  After  the  Roman  emperors  were  converts,  Ciiriftiahs,  as  well 
as  thofe  who  continued  Pagans,  fwore  accoiding  to  their  fancy, 
without  any  particular  form.  Se/don,  iom»  2,f,  1467.  "  Mittimus 
**  hicy principibtis  Chr'tftianisy  ut  ex  hijhriis fatis  ohvliis  liquet ^  folemtia 

fuijje  et  peculiaria  juramentoy  ut  per  vultuni  fancii  Luca,  per  pe- 
"  dem  Chrijliy  per  fanElum  htmc  vel  illume  ejuftnodi  alia  nimis  crebra  i  \ 

Inolevit  vero  tandem^  ut  qtiemadmodmn  Pagani  facris  ac  myjleriis  I 
*'  aliquo  fuis  aut  taBis  aut  pnejentihiis  jurari  folebanty  ita  foleniora 

Chrijlianorum  juramenta  fierent^  aut  iaBis  facrofanSlis  evangeliis^ 
**  aut  infpeSiiSy  aut  in  eorum  prafentia  mami  ad  peBus  amota^  fub- 

lata  aut  protenfa  5  atque  is  corporaliter  feu  perfonaliter  juramen-^ 
,      turn  prajlari  diBum  ejl,  ut  ab  juramentis  per  epijlolaniy  aut  in 
^'^  fcripfis  fohumnodo  prajlitis  dijlingueretur^   inde  in  vulgi  pr'jjim 

ore^^  Upon  my  corporal  oath. 

So  that  by  this  paffage  out  oi  Selden  it  appears,  the  corporal 
part  which  prevails  now  all  over  Chriftendom,  was  taken  from 
the  Pagans,  and  by  degrees  under  the  Greek  Roman  emperors,  it 
came  to  be  eftabliflied,  that  this  ceremony  fliould  be  ufed. 

The  opinion  of  the  Greek  Roman  emperors,  as  to  the  oaths  of 
perfons  of  other  perfuafions,  hf  mentioned  by  Selden,  torn,  2. 
p*  1468.  to  be  as  follows  :      Aliena.  autem  perjuafionis  homines  per" 

id  qu^,  venerantur  illi^  et  juxta  modum  quo  vencrantur^  adjurari 

confueverunt,^^  And  in  p,  14.69.  Selden  gives  a  long  account  of 
a  particular  ceremony  in  fwearing  a  Jew  m  courts  of  juftice; 
and  before  the  iSth  of  Edward  the  Firil,  the  perfon  adminiftring 
an  oath  to  a  Jew,  faid,  If  you  don't  fpeak  the  truth,  veniant  fu' 
per  caput  tuum  omnia  peccata  iua^  ^  parentum  tuorum,  et  omnes 
inalediBiones  qua  in  lege  Mofaicd  et  prophetarum  infcripta  funt  fern' 
per  tcchm  maneant^^    To  which  he  anfwered,  Amen* 

In  ^pain  the  Turks  pofleffcd  the  greateft  part  of  the  kingdom 
till  the  time  of  Ferdinand  the  Catholic  *,  what  did  they  then  do, 
when  Chriftians  and  Turks  had  controverfy  together  ?  Why,  ac- 
cording to  Leiden  torn.  2.  1470.  the  form  of  the  oath  war,  in  Spa?iijh 
to  fwear  as  he  hoped  to  be  faved  by  the  contents  of  the  alcor 
and  fays  he,  "  Poena  autem  Mauro  perjure  injiiBa  eft,  non  min^ 
quam  ChriJlicjWy  licet  pro  locorum  et  feculorum  difcrimine  difpar." 
t  33  ]  Thus  it  ftands  upon  the  authorities  of  Chriftian  countri 
where  fuch  queftions  have  arifen ;  but,  as  I  faid  before,  t 
.  queftion  did  not  arife  here  till  after  the  reftoration.  Was;' 
then  determined  that  a  perfon  not  a  Chrifbian  fnould  not  b' 
fworn  ?  No !  the  firft  time  it  exifted,  the  court  determined 
that  he  fliould  be  fworn  according  to  his  own  principles. 

No  cafe  of  a  Turk  fworn  upon  the  alcoran  in  England  but 
that  before  the  council,  who  were  of  opinion,  greatly  affiftec 
and  greatly  attended,  that  he  might  be  fworn  upon  the  alcoran. 

Here  is  a  material  circumftance  in  this  cafe,  a  court  ereclec 
in  Calcutta,  by  the  authority  of  the  crown  of  E?jgla?idy  where  In 
dians  are  fv/orn  according  to  the  mofl  folemn  part  of  their  owi 
religion. 

All  occafions  do  not  arife  at  onccj  now  a  particular  fpecie 
of  Indians  appears ;  hereafter  another  fpecies  ol  Indians  may  arife 
a  Hatute  very  feldom  can  take  in  all  cafes,  therefore  the  com 
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moil  Uw,  that  worh  itfelf  pure  by  rules  dtawrl  from  the  fountain  ^ jg^g^g^" 
of  jultice,  is  for  this  reafoii  fuperior  to  an  adt  of  parliament. 

■  The  oldcft  books  of  all  countries  mention  the  folemnity  of  an 
oath,  as  a  fecurity  for  a  perfon's  fpeaking  the  truth  j  they  can 
do  no  more  than  lay  him  under  the  moll  facred  and  binding 
obligations;  they  all  call  it  appealing  to  God  for  the  truth, 
and  deprecating  his  vengeance  as  they  fpeak  truth. 

There  is  not  a  book  upon  the  general  lav/  of  nature  and  na- 
tions j  but  admits  that  Chriftians  may  allow  pcrfons  to  fwear^^r 
Dominum  et  per  falfos  does.    It  is  fo  laid  down  in  the  Decre- 
tals, in  Grotius,  and  Fuffendorj\  who  in  his  4th  book,  4th  fe6l. 
and  i22d  page,  faith,  "That  part  of  the  form  in  oaths  under 
which  God  is  invoked  as  a  witnefs,  or  as  an  avenger,  is  to  be 
accommodated  to  the  religious  perfuafion  which  the  fwearer 
entertains  of  God  ;  it  being  vain  and  infignificant  to  compel 
a  man  to  fwear  by  a  God  whom  he  doth  not  believe,  and 
•*  therefore  doth  not  reverence    and  no  one  thinks  himfelf 
bound  to  the  Divine  Majefty  in  any  other  words,  or  under 
any  other  titles,  than  what  are  agreeable  to  the  do6lrines  of 
"  his  own  relig  ion,  which  in  his  judgment  13  the  only  true  way 
of  worlhip:  and  hence  likewife  it  is,  that  he  who  fwears  by 
"  falfe  gods,  yet  fuch  as  were  by  him  accounted  true,  ftands 
obliged,  and  if  he  deceives,  is  really  guilty  of  perjury,  be* 
caufc,  whatever  his  pecuhar  notions  are,  he  certainly  had 
fome  fenfe  of  the  Deity  before  his  eyes,  and  therefore,  by  wil- 
fully  forfwearing  himfelf,  he  violated,  as  far  as  he  was  able, 
**  that  awe  and  reverence  he  owed  to  Almighty  God  ;  yet  when 
a  perfon,  requiring  an  oath  from  another,  accepts  it  undef  a 
form  agreeable  to  that  worfhip  which  the  fwearer  holds  true, 
•*  and  he  himfelf  holds  for  faife,  he  cannot  in  the  leaf!:  be  faid. 
hereby  to  approve  of  that  worfhip." 

The  oath  muft  be  always  underftood  according  to  the  belief 
of  the  perfon  who  takes  it;  not  only  Chriftian  writers  now,  but 
before  Chriftianity,  the  world  was  divided  into  a  vaft  variety  of 
opinions,  and  yet  every  man  was  admitted  to  fpeak  according 
to  his  own  belief,  "         lib.  12.  t,  2./.  5.  Omni  enim  omnino 
**  licit uin  jusjurandum,  per  quod  quis  fihi  jurari^  idoneum  ejl^  et  fi  cy.         34  3 
eo  fuerit  juratutn,  pralori   id  tuehitur  :  divus  pi  us  jurejunmdo^ 
quod  propria  fupcrjlitione  juratum  cfty  flandum  rcfcripfj,  do-to  ju-* 
rejurandoy    mn  aliud  quaritur^  quam  an  juratum  fit  :  remiffa 
quisjlione^    an    debeatur^    quaji  fatis  probatum  Jit  jurejurando% 
Lord  Stairs's  Inilitute  694. 

I  do  not  find  any  authority  has  been  produced  from  any  other 
Country,  that  fuch  oath  ought  not  to  be  admitted  :  the  reafon 
why  Ld.  Ch.  Juf.  Eyre  would  not  fuifer  the  Indian  a  worOiipper  of 
the  fun  to  be  fworn  upon  the  Evangeliits  was,  becanfe  he  did  not 
believe  in  Chriftianity;  but  if  he  cannot  be  fworn  at  ail,  ma- 
nifeft  injuftice,  and  manifeft  inconvenience  muft  follow. 

Heathens  bought  the  goods,  heathens  font  them,  heathens 
knew  the  price,  heathens  kept  the  account.  Would  it  do  honour 
then  to  the  Chriftian  religion,  to  fay,  that  you  cannot  fwear  ac- 
iCOiding  to  our  oath,  and  therefore  you  ftiitU  not  be  fworn  at  all  ? 

D  2  What 
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Omtchund  What  mull  the  heathen  courts  think  of  our  ptoceedings  ?  WiM 
jV.Barkxr.  it  not  dellroy  all  faith  and  confidence  between  the  contrading 
parties  ?  Is  the  cafe  of  the  Turk  or  Jew  fweaving  according  tO; 
their  religion,  different  from  the  Lidiatis  fwearing  according  td 
his  ?  The  objeftion  is  ftronger  againft  the  Turk  becaufe  he 
fwears  upon  the  alcoran,  v/hich  we  think  an  impofture;  but 
the  Indians  here  fwear  by  one  fupreme  God,  witliout  appealing 
to  any  particular  book  or  authority  in  their  religion. 

It  is  faid  a  heathen  is  not  to  be  believed. 

is  it  not  known  that  all  the  heathens  believe  in  a  God \ 
will  refer  them  to  Tully  in  his  Tufculan  Difputations,  Uh.  i. 
f,  13.     I^orro  jTYmiJfimum  hoc  offer ri  vldetur,  cur  Deos  effe  credah\ 

mus^  quod  nulla  gens  tarn  fera^  nemo  omnium  tarn  fit  immanis^  ctt- 
jus  menteni  non  imhuerii  Deorum  opinio.    No  country  can  fubfift 
a  twelvemonth  where  an  oath  is  not  thought  binding,  for  the 
want  of  it  mull  neceffarily  diffolve  fociety. 

2^//y,  It  is  obje6led,  that  fuppofuig  they  may  be  admitted  as- 
witneffes,  yet  under  the  fancSlion  of  the  oath  thus  certified,  they 
ought  not  to  be  admitted,  for  that  the  form  is  ridiculous,  and 
their  notions  of  religion  not  certified  by  the  commiffioners. 

But  the  oath  they  have  taken  fliews  it,  for  the  commiffioners 
have  certified  that  they  have  fworn  by  one  God,  and  alfo 
proves  that  they  think  themfelves  under  the  tye  of  an  oath. 

Look  into  books  of  travels,  and  you  will  find  that  heathens, 
efpeciaiiy  GentooSy  believe  in  one  God  the  Creator  of  the 
Vv^orld,  though  they  may  have  fubordinate  deities,  as  the  papiffs 
who  wor (hip  faints.    Relig,  Cerern,  vol.  3.380,  381,  398. 

No  doubt  but  they  all  have  a  notion  of  a  God,  according  ta 
"Tully  :  but  to  ufe  a  greater  authority  than  Tully  :  "  They  are  a 

law  unto  themfelves  J  which  fliew  the  work  of  the  law  writtea 

in  their  hearts,  their  confciences  alfo  bearing  Vvdtnefs,  and  their 

thoughts  the  mean  while  accufing  or  eli'e  excufing  one  ano» 

ther.''  St.  PauPsepi/Ile  to  the  Romans^  2  ch,  14th  ^  15th  verfes. 

The  corporal  ceremony  is  a  mere  matter  of  form,  and  not  of 
the  effence  of  an  oath:  Du  i'n/w's  Gloffary  fays,  that  monks 
t  35  1  fwore  by  kifling  the  feet  of  the  abbot,  nay  the  abbots  fwore  by 
their  word  only,  from  vvdience  the  exprelFion  in  verbum  facer^ 
dotis  5  and  I  cjte  this  to  (hew,  that  as  it  has  varied  fo  much,  it  i» 
all  form. 

"Lord  Ch.  Juft.  Lee  defired  he  would  anfwer  the  obje£l:ion 
to  tlie  form  of  indiftments  of  perjury  upon  the  holy  Evangefift* 
which  are  necefiary  words. 

Mr.  Solicitor  General.  There  is  no  infLance  of  a  Jew's  being 
indicted  for  perjury. 

Lord  Ch.  JulU  Lee.  I  have  tried  a  Jew  myfelf  upon  an  in- 
dictment of  perjury. 

Mr,  Solicitor  General  infifted,  That  the  indictment  would 
liot  be  wrong  againlt  a  Je%v  if  it  was  taBo  lihro  legis  Mofaica., 
No  precedents  but  udiat  are  of  indi£tments  againlt  Chriltians 
for  perjury  before  the  ieftor«tion  ;  and  fiuce  that  time  it  is  in- 
cumbent on  the  other  fide  to  fliew,,  that  it  lias  been  held  to>  be 
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ni,  wlicn  tlie  nidi£lment  a^alnfl  a  Jt'w  fays,  that  lie  v/as  fworn  on  Omychun* 

,  '  „  ,  o  >     V,  Bark?" 

the  rentatcucn. 


Mr.  Clarke  of  the  fame  {ide. 

That  rehglon  ex  vl  ier?7iim  means  the  belief  of  tlie  exulencc 
of  the  Deity. 

To  fliew  further  the  neceflity  of  admitting  this  evidence  evert 
with  regard  to  intercoiirfes  between  Chriiliau  countries  rliem- 
felves,  vid,  F^oefs  Coin?]ie?itayy  on  the  PandecJ.  60 2.  Sine  evangelii 
tnElu^  t^c.  If  this  oath  cannot  be  adminiflred,  becaufe  not  upou 
the  Evangeiifts,  the  fame  objection  will  hold  as  to  a  Dutchman^ 
who  does  not  fwear  as  we  do  on  the  New  Teftament. 

As  to  the  opinions  of  the  commentators  on  the  civil  law,  vid.c 
yaaimb*  4  fee.  r»  4.  i>  2.  Myjif.ngerus ,  6  Cent,  Guf,  20,  />.  301. 

There  was  a  time  when  fwearing  on  the  holy  Kvangelifts  was 
not  the  prad:icehere  ;  for  when  St.  Aiiftin  introduced  the  Chrif" 
tian  religion,  the  inhabitants  were  tenacious  of  their  own  cuf- 
toms,  and  therefore  he  indulged  thera. 

There  were  not  above  twelve  'Jenvs  in  the  kingdom^  before  the 
refloration.  And  they  deputed  one  of  the  principal  perfons 
amongft  them,  in  Oliv.er  CrcrnvjelFs  tim.e,  to  come  over  hitheTj 
in  order  to  fsndout,  Whether,0//Wr  was  the  Mefliah  or  not  ? 

In  Maddox^  Hiftory  of  the  Exchequer,  in  his  chapter  relating 
to  \\\zjcws^  p.  166,  167,  &  174,  there  are  the  following  paf- 
fages  :  "  Benedirt  us  f rater  Aaron  is  'Jiidai  Lin  col  nice  debet  xx  7nar- 
caSy  pro  habenda  juratione  fecundiim  co7ifiietiidinem  '^nd.cGrumy  ad 
convincendum fi  Urfellas  Judieus  Lincolni<£ fit  falfinarinSy  tali  vi- 
**  delicet  juratione  quail  alii  fudieifalfonarii  convincifolebant^^  ^i'^'g^ 
Rot.  i;;.  Job.  Rot.  9.  a.  Line. 

fudcei  AngUa  debent  centum  lihras^  ut  Juditi  retentores^  la- 
■f^  trd?iei^  et  eorum  receptatores ^  per  inquiJitio7iem  faBam  per  facra-  \ 
mentnm  legalium  Chrijlianorum  vel  'Judeeoruui^  vel  alio  modo  de 
prcediEla  mcdicia  conviEli^  a  regno  ejiciantur  irredituri ;  fnut  eon- 
tinetur  in  originali.^^    Mag.  Rot.  22  H.  3p  Londor.ia  &  Midd. 
Si  Jud/vus  ab  aliquo  appellatus  fuerit fine  tfle,  de  illo  appellatu  erit      [  36  ] 
quietus  folo  facramento  fuo  fuper  librum  fuum  \  et  die  appellatu  illarum 
rerum  qu^E  ad  coronam  noflram  pertiiient.j  fimiliter  quietus  erit  folo  fa- 
cramento fuo  fuper  rotulum  fntrn.    Rot.  Cart,  2  Job,  N.  4^. 
Titulo  Carta  Judceorum  Anglix. 

Ld.  Coke  in  the  7th  Rep.  Calvinh  cafe  17,  faith,  "  All  infi- 
*'  fidels  are  in  h\w  perpetui  ini/niei;  for  between  them,  as  with  the 
devils,  whofe  fubjeibs  they  be,  and  the  Chriftian,  there  is  per- 
petual  hoilility,  ^ifr/'  But  he  meant  perpetual  eneniies  in  a 
fpiritual  fenfe,  and  quotes  a  pallage  in  fcripturc  to  that  purpofe. 
IVhat  concord  hath  Chrijl  uoith  Belial  ?  Or  ichat  part  hath  he  that 
ielieveth  luith  an  infidel?  2  Cor.  vi.  15, 

As  to  the  obje6lion  that  Ld.  Coke  fay?,  no  oath  can  be  :^ltercd 
but  by  adl  of  parliament,  it  relates  to  fome  particidar  othc^js  of 
the  crown.  And  as  to  the  civil  confequcnces  of  puuiflime«U  for 
perjury,  Ld.  Coke^  in  his  third  Init.  164,  on  perjury,  fays,  that 
with  refpc6):  to  a  -  perfon  being  charged  with  a  breach  o,t  oath, 
the  qucftion  is^  Whether  it  '^^-^s  lawfully  admiuilhe  J  f 

1)  3  ThCTi 


OunrcHUNo  Then  if  the  oath  adminiflred  here  is  agreeable  to  the  genius 
ARKEft.  ^1^^  1^^^  ^£  England.^  will  they  not  be  liable  to  pimifliment 
for  a  breach  of  it ;  for  I  would  fubmit  it,  V/hether  the  crime? 
may  not  be  ftated  fpecially,  and  recite  the  ceremony  of  the  wit- 
nefs's  taking  the  oath,  provided  it  cannot  belaid  in  the  ufual 
common  form  ? 

Mr.  Chute's  repljv  who  was  th?  leading  counfel  for  the  de- 
fendant ^«;4^r.-—A^<y.  1 2,  1744, 

As  to  the  reafons  urged  from  neceiTity,  and  inforced  front 
what  the  law  does  in  fimiliar  cafes,  it  is  not  put  in  iliue,  nor 
proved  that  there  is  a  neceiTity  for  having  thefe  witneffes.  It  is 
not  faid  by  the  counfel  for  the  plainlifF,  that  there  is  no  other 
way  of  carrying  on  bufinefs  in  the  'JloJI  Indies^  without  thofe 
perrons,  nor  is  it  e^^en  pretended  in  the  bill  itfelfj  if  there  is 
no  fuch  neceffity,  the  argument  from  thence  can  have  no 
weight  in  this  cafe;  and  I  hope  this  is  an  anfwer  to  what  has 
been  called  neceffity  and  a  failure  of  jullice,  if  thefe  witneffes 
fliould  not  be  admitted. 

The  dCi  of  2  Geo,  2.  21.  in  the  cafe  of  murder,  where  the 
flroke  was  at  fea,  and  death  at  land,  or  vice  verfd^  is  to  take 
efied  only  i7i  futiiro  5  fo  that  if  a  murder  of  this  fort  had  been 
committed  by  a  perfon  before,  here  was  certainly  a  failure  of 
juftice  ;  and  yet  the  legiilature  would  not  by  a  law,  ex  poji  faBo^ 
include  fuch  perfon  in  this  a£):. 

I  fay  this  with  regard  only  to  the  particularity  of  the  perfons 
concerned  as  witnelfes.  As  to  the  principal  queftion,  it  is  en- 
deavoured to  be  fupported  by  the  other  fide,  by  principles  of  rea- 
fon,  by  authority  of  fcripture,  and  by  rules  of  tlije  civil  law. 

The  cafes  from  fcriptui"b  are  not  fimilar,  and  arguments  apart. 

To  fay  It  is  natural  to  have  a  religion,  and  to  believe  a  God, 
I  think  fo  In  feme  meafure  \  but  yet  it  is  otherwife  in  experi- 
ence, Pfahn  115.  ver.  4th  and  8rh.  "  1  heir  idols  arefilver  and 
L  37  1      "  Z^^^^'i  luorks  of  mens  hands  ;  they  that  male  them  are  like 

^*  unto  thim,  andfo  are  all fuch  as  put  their  truji  in  them" 

As  to  the  oath  of  Abraham  and  Abimelech,  there  was  not  then 
any  fet  form  exifiing,  nor  was  it  an  oath  to  be  taken  in  a  court 
of  judicature.  Lalavt  s  oath  to  Jacob  M-as  of  the  fame  kind,  an4 
Jacgb  accepted  it,  as  thinking  it  better  than  no  oath  at  all. 

This  therefore  is  far  from  convincing  that  every  religion  does, 
revt  in  the  belief  of  a  God  and  all  his  attributes,  for  it  would  be 
proving  too  much,  viz,  that  there  never  wa^  a  falfe  religion  ir\ 
the  world. 

Neivt  as  to  the  fort  of  religion  now  before  the  court,  nothing 
is  more  certain  than  that  the  witnefies  are  Gentocs,  and  though 
the  comniiiFioners  need  not  have  certified  all  the  tenor  of  thv.ir 
religion,  yet  they  fhould  have  certified  it,  fo  far  as  their  religion 
was  concerned  in  taking  an  oath  ;  and  as  to  their  notions  of  a 
Deity's  eing  a  rewarder  of  good,  and  an  avenger  of  evil,  vid% 
Maffa^us^s  Hift.  Jud(Por\  lib.  l.fol.  -^6. 

As  to  the  aulhorities  from  the  civil  law,  Grctius^  Fuffendorf^ 
iS\\  they  are  not  authorities  to  conclude  upon  the  common  law, 

for 
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for  the  civil  law  is  not  received  as  the  rule  of  property  here,  ^^^^^^^^ 
much  lefs  as  to  the  rule  with  regard  to  our  criminal  law.  The  ^*  * 
civilians  hold  different  rules  of  property  from  us,  and  differ  in 
nothing  more  than  in-admitting  evidence,  for  they  reje61:  UJlrioneSy 
bSc*  and  whole  tribes  of  people.  Much  the  greateft  part  of  the 
civil  law  is  only  opinions  ai>A  fayings  of  great  men,  but  the  fay^ 
ings  of  the  judges  in  our  law  are  of  much  greater  weight,  becaufe 
they  are  fayings  when  the  caufe  was  judicially  before  them". 

The  Lord  Chief  Juftice  Hale  fays.  Oaths  of  Heathens  have 
been  admitted  in  the  municipal  laws  of  other  kingdoms.  How  far 
foever  this  great  man  m.ay  differ  from  Lord  Coh^  he  rather  fpeaks 
of  fpecial  laws  for  allowing  heathens  to  fwear  according  to  their 
own  form  ;  but  thefe  fpecial  laws  have  not  yet  been  made  here, 
and  the  paffage  of  Lord  Hale  is  no  more  than  a  wifh,  and  not 
an  opinion. 

It  is  material  that  nothing  is  certified  in  this  cafe  as  to  the 
witneffes*  opinion  of  our  oath,  or  that  the  witneffes  did  repeat 
the  oath,  or  ufed  any  v/ords  at  all ;  but  it  feems  that  they  imme- 
diately had  recourfe  to  their  own  ceremony.  It  is.faidhere  were 
the  words  Jo  help  me  Gcdy  but  thefe  witneffes  do  not  appear  to 
have  faid  any  thing,  and  yet  care  is  taken  that  the  Quakers 
Ihould  repeat. 

Where  would  have  been  the  harm  if  they  had  fignified  their 
affent  to  our  oath  ?  It  would  certainly  have  been  more  fatisfac- 
tory.  It  does  not  appear  that  the  Gentoos  believe  a  God  of  the 
univerfe,  and  Lord  Hale  thinks  it  neceffary  they  fhould  believe 
Deum  Creator  em. 

The  mofh  material  queftion  is,  whether  thefe  witneffes  are  ad* 
mittable  by  the  laws  of  England? 

I  muff  own  that  the  authorities  are  few,  but  I  hope  there  is  no 
exception  to  be  (hewn  of  the  other  fide,  and  where  it  is  a  general 
rule,  it  comes  rather  of  the  other  fide  to  fhew  it  has  been  varied. 

No  one  of  the  inftances  Mr.  Attorney  General  put  of  excep- 
tions to  the  general  rules,  but  where  the  witneffes  were  prhyid 
facie  admittable.  The  ftatute  of  Hue  and  Cry  was  made,  that  [  38  ] 
perfons  might  pafs  and  repafs  fafely  in  the  kingdom.  Robberies 
are  committed  oftener  upon  fingle  perfons  than  more,  and  there 
is  in  mofl  inffances  no  other  method  of  proving  the  robbory  but 
by  admitting  the  evidence  of  the  perfon  robbed  ;  therefore  judges 
were  inclined  to  let  in  this  evidence  upon  neceffity.  It  is  not 
certain  v/hatthe  rule  v/ould  be,  in  the  opinion  of  judges,  if  a 
third  perfon  was  by. 

Lord  Chancellor:  This  evidence  might  be  alloived  notivithjlanding^ 
Jor  a  third  perfon  or  fervant  might  be  at  a  dijlanccy  and  not  know  the 
fact  of  the  robbery  fo  ^uell  as  the  perfon  robbed, 

Mr.  Chute  :  '^fhe  next  inflance  is,  as  to  letting  in  a  tradefman^s 
\  kcoks  kept  by  his  fervant ;  but  there  the  oath  of  a  living  perfon  is. 
!  to  atteft  them. — The  next,  of  a  wife  in  cafes  of  treafon,  but  here 
j  18  no  authority  cited,  but  it  is  faid  to  be  an  opinion  of  Lord 
!  Chief  Juftice  Hale, — The  next  inftance  brought  is.  That  the 
fiyi"gs  of  dyif/g  men  may  be  given  in  evidence.  This  is  no  more 
I  than  giving  evidence  of  a  nuncupative  will,  and  not  fo  much 
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3$  '  au'eti- 

pMYCHuvi  words  as  evidence  of  circumftances.  A  man,  as  Ke  Is  juft  leav« 
^.jBarjcek.    ing  the  world,  may  be  fuppofed  to  have  a  greater  regard  to  truth  ; 

but  on  a  trial  for  murder  this  kind  of  evidence  will  not  alter  the 
fenfe  of  the  court,  if  it  {hcuid  appear  the  deceafed  w^as  killed 
fairly:  in  Major  Oriebys  cafe  it  was  mentioned  by  the  fpecial 
verdi£l,  that  the  dying  man  faid  he  was  killed  after  the  manner 
of  fwordfmen  ;  but  this  had  not  weight  enough  to  over-rule; 
flrcnger  evidence. 

I:  is  faid  that  in  matters  of  cujlom  and  tradition,  hear-fay  ^vi^ 
dence  is  admitted  \  and  rightly  fo,  for  how  can  tradition  be  con- 
veyed but  frorn  man  to  man  through  a  fuit  of  ages  ? 

^he  cafe  of  a  rape  of  a  child,  and  her  evidence  being  admitted  uoith" 
out  oath,  was  denied  by  Lord  Chief  JuUice  Lee,  and  Lord  Chief 
Baron  Parker,  to  be  law^  and  therefore  I  fhall  not  trouble  yoi^ 
on  th airhead. 

A  great  deal  of  flrefs  has  been  laid  on  Lord  Cohe'-s  putting 
JeiiKs  on  a  foot  with  Infidels  ;  in  other  places  Lord  Coke  calls  him 
tin  Infidel  few,  therefore  defcribes  him  fccundum  quid,  and  not 
generally  as  an  InfideL 

As  to  the  authority  from  Maddox\^  Hiftory  of  the  Exchequer, 
he  determines  generally  that  they  fhould  b^  fworn  and  by  their 
own  book,  but  it  is  not  by  force  of  a  charter  that  they  are  fworn. 

After  the  reftor.ation,  when  the  Jews  came  over  in  great  num- 
bers, they 'were  admitted  to  be  fworn;  and  this  was  doing  no 
more  than  declaring  what  was  the  ancient  law. 

The  Jews  were  once  the  people  of  God  ;  great  and  atrocious 
crimes  were  forgiven  them  ;  they  had  certainly  the  promife  of 
Scripture  largely  given  them,  and  the  evangeUum  is  equally  ap-^ 
plicable  to  the  Jews  as  to  the  Chriftians — for  the  good  tidings  are 
not  confined  to  the  New  Teftament,  the  fame  being  told  fo 
early  as  jufl:  after  the  fall ;  G^-w^/S"/ the  3d' and  15  th.  And  I  will, 
put  enmity  between  thee  and  the  ivonian,  and  between  thy  feed  and  her. 
Jeed ;  it  fid  all  bruife  thy  head,  and  thou  fait  brnife  his  heel, 
I  39  ]  form  of  indi(Slments,  they  ought  to  be  adhered  to  ; 

'  if  there  was  nothing  but  confcience  to  awe  a  perfon  in  taking  ait 

oath,  I  am  afraid,  from  the  depravity  of  mankind,  it  would  not 
be  lb  binding,  for  it  is  the  apprehenfion  of  temporal  punilhment 
which  in  a  great  meafure  prevails  upon  perfons  to  fpeak  the 
truth. 

There  is  no  authority  to  ihew  that  indi£i:ments  have  run  other- 
wife  than  on  the  holy  Evangelifts,  and  faid  in  Hairs  cafe,  that  the 
Chriftian  religion  is  part  of  the  law  of  England. 

If  there  is  a  poihbility  that  the  Jews  may  be  reconciled  to  the 
New  Teilament,  it  ought  to  have  weight ;  and  an  ingenious^ 
author,  the  Charterhoufe  Burnet,  imagines  they  will  j  and  as 
they  believe  a  part  of  the  Holy  Scriptures,  it  muft  give  them  a 
fuperior  credit  to  perfons  who  do  not  believe  at  aH  in  the  fame 
manner  with  us. 

'  Suppofe  a  Chriftian  fhould  turn  apoflate  to  the  Gentoo  religion, 
and  fhould  fay,  I  am  not  hable  to  be  indicted  ?  How  muft  he  be 
convi£fed  of  perjury,  any  more  than  a  perfon  who  is  a  Gentoo 
from  his  birth  ?  This  might  be  attended  with  bad  ccnfequences, 

becauf^ 


Iccaufe  perfons  of  this  temper  of  mind,  who  arc  guarded  againft  Ourcnvvs^ 
porporal  punifhments,  will  truft  futurity  as  to  eternal  punifli-  ^' 
jnents. 

As  to  the  objecSlion  of  our  bringing  a  crofs  bill,  and  that  we 
have  thereby  admitted  the  defendants  capable  of  putting  in  au 
anfwer,  it  will  of  courfe  fall  to  the  ground,  as  we  do  not  make 
any  ufe  either  of  onr  crofs  bill  or  thdr  an  fivers. 

As  to  the  admitting  the  Maho7iutan  as  a  witncfs  before  the 
committee  of  the  council,  it  was  done  without  debate  upon  it  ; 
jfor  Sah'uie*^  counfel,  who  had  a  right  to  make  the  objedlion,  were 
fatisfied  of  the  truth  and  juflice  of  Sabine  s  caufe,  and  therefore 
it  pafTed  Vv^ithoiit  oppofition  ;  but  as  the  judges  lit  there  rather  as 
.^dvifers  than  in  any  other  light,  it  wants  tr.e  form  of  an  authority. 

Mr.  Solicitor  General  menlioned  a  cafe  which  he  had  from 
Dr.  Strahan  and  Dr.  AucIrewSf  where  a  Heathen  was  admitted 
asawitnefs,  but  the  name  is  not  fo  much  as  known.  Br. 
Audley  2ind.  Dr.  Siinpfon  have  informed  me,  there  was  a  cafe  be- 
fore the  commons  in  a  fuit  for  a  divorce,  where  a  black  was  le- 
jeiSled  as  a  witnefs,  becaufe  not  of  the  Chriftian  religion. 


As  to  the  charter,  nothing  is  faid  there,  but  that  a  folcm?!  oath 


fliall  be  given.  A  charter  may  be  granted  Vvdiich  may  alTecl  a 
place  out  of  the  kingdom  totally,  and  yec  may  not  infringe  the 
general  rule  here  v/ith  regard  to  fwearing. 

Like  the  common  cafe  of  a  Pie-powder  court,  which  is  a  fum- 
n>ary  way  of  doing  juftice  during  the  fair,  and  is  re  drained  to 
that  particular  time,  but  you  cannot  follow  it  afterwards. 

That  an  acl  of  parliament  is  neceflary  to  difpenfe  with  the 
form  of  an  oath,  appears  from  the  loth  of  the  late  king,  in  rela- 
tion to  the  Jews^  this  adl  being  made  to  difpenfe  with  their 
fwearing  upon  the  faith  of  a  Chrillian. 

Therefore,  if  it  (liould  be  thought  proper  for  reafons  of  fiate, 
and  for  the  flike  of  trade,  to  receive  fuch  evidence  for  the  future, 
let  it  be  done  by  the  legillature,  and  not  admitted  again il  an  in- 
fant, where  the  plaintiff  accjuiefced  for  4  years,  till  the  perfoii 
?:ranfa£ting  with  him  was  dead. 

Lord  Chancellor  :  My  Lord  Chief  Juftice,  Lord  Chief  Baron,  f  40  1 
and  myfelf  are  ot  opinion,  the  caufe  fliould  Hand  over  till  next 
term,  that  it  may  be  properly  confidered,  this  being  a  point  of 
t}ie  utmoff  confequcnce  •,  and  in  the  mean  time  let  a  fcarch  be 
made  in  the  crown  ofBce  for  precedents  of  indivSfments  of  per- 
jjiry,  to  fee  whether  in  the  indi6lment  of  a  Jeiv  it  has  been  laid 
taBo  libro  legis  Mofaicce,  or  whether  there  is  any  tin ng  particular 
in  the  form  with  regard  to  the  indidments  of  Jeius^  and  as 
cafes  have  been  mentioned  in  the  admiralty  (which  is  a  court 
where  fuch  cafes  are  moft  likely  to  happen)  of  Hcatheus  being 
admitted  to  fwear  in  their  own  form,  1  iliould  be  glad  to  have 
inquiry  made  in  that  court  likewile. 

February  the  23d  1744. 

This  caufe  came  on  for  judgment  upon  tlic  point  above  men- 
tioned. - 

Lord 


Oj«ycHeN»       Lord  Chief  Baron  :  The  counfel  for  the  defendant,  in  fupport 
v.Baeker.    Qf  jj^g-j.  objedion  to  the  plaintiiF's  evidence,  cited  i  hifl,  idVand 
4  Inft,  279.  to  fliew.  That  an  Allen  Infidel  can  he  no  wUnefs, 

If  my  Lord  Cokeh^nl  by  an  Infidel  meant,  z  prcfejfed  Atheifi,  I 
Hiould  hav^  been  of  opinion  that  he  could  not  be  a  witnefs. 

I  ftiall  fliew  that  perfons  who  profefs  the  Gcntoo  religion  be- 
lieve a  God  to  be  the  Creator  of  the  world.  The  generality  of 
manldnd  believe  a  God.  Tullj  in  his  Tufc^  Difput,  lib,  i.  /,  13, 
fays,  ^uod  nulla  gens  tarn  fera,  nemo  omnium  tarn  fit  {mmnrdii 
^'  cujus' mentem  non  irnhiierit  Deorum  opinia^^  and  expreffes  him- 
felf  to  the  fame  efFe6l  in  his  Treatife  de  Natura  Deorum. 

As  to  the  Geritoo  religion,  vid.  Relig*  Cerem,  voL  3.j^«  257,. 
^77?  3^1*  ^"^^Tourneforfs  Voyages^  p,  39,  2^9.  from  which  it 
,  will  appear  from  the  beft  teftuTionies,  that  perfons  of  this  reli- 

gion do  believe  in  God  as  the  creator  and  governor  of  the  Vk^orld. 

The  defendant's  counfel  cited  2  Keble  314.  to  fhew  that  the 
Old  Teftament  is  the  Gofpel  as  well  as  tlie  New,  on  one  of 
which  the  law  requires  the  oath  fliould  be  adminiftered. 

To  this  I  anfv/er,  that  the  ritual  or  ceremonial  part  of  the 
34ofak  law  is  not  binding,  but  the  moral  is,  upon  Chriftians  \ 
therefore  I  think  the  Old  Teftament  cannot  be  called  the 
Gofpel. 

As  my  Lord  Hcde^s  reafon  will  be  tlie  bafis  of  the  advice  I 
fliall  give  your  Lordlliip,  I  fhali  read  the  pailage,  and  endeavour 
to  comment  upon  it.    H.  P,  C.    2  vol.  279. 

It  has  been  faid  by  the  defendant's  counfel,  that  Lord  Hale 
mifunderftood  Lord  Coke'y  in  anfwer  to  this,  confider  the  3d 
Infi,  165.  and  you  will  find  Lord  Hale%  confequence  is  very 
well  founded. 

Lord  Hale  fays,      /  talze  it  that  cdthough  the  regular  oath^  &;c, 
"  is  ta6lis  facrofancSlls  Dei  eva.ngeiiis,  &c.  "^et  in  cafes  ofi  necefiiP^y 
as  in  foreign  contraBs^  ^c.  the  tefiimony  of  a  Jewy  ta6i:Q  libra 
legis  Mofaic-^j  is  not  to  be  rejeEfed?'* 

The  books,  cited  by  the  defendant's  counfel,  to  fhew  jurors 
or  witnelTes  muft  be  fv/orn  upon  the  Gofpel,  were  BraBon^  Bri^ 
ton,  Fleta^  dsfr. .  Thefe  authors  prove  no  more  than  that  the  oaths 
are  adapted  to  the  natives  of  the  kingdom  :  But  by  Maddox\ 
Hiftory  of  the  Exchequer,  166.  and  Wilkins^s  Saxon  Laws,  348* 
it  appears  that  Jews  were  alfo  fworn  j  and  in  the  latter  author 
we  find  fomething  very  particular;  a  venire  facias  is  mentioned 
to  have  ilTued  to  fex  legales  homines^  &  fx  legales  Jiid^EOS, 

A  doubt  arofe  after  the  reftoratibn  in  what  manner  a  Jew 
,  fliouId  be  fworn  in  putting  in  an  anfwer.  Upon  a  motion.  Lord 
Keeper  North  ordered  he  fliould  be  fworn  upon  the  Pentatcuchj^ 
and  that  the  plaintiif 's  clerk  fhould  be  prefent  to  fee  him  fworn. 
Anon,  I  ^m;.  263.  vide  'a\io  Fran  das' ^  Trial  in  the  State  Trials- 
Mis  Hkewife  the  conflant  courfe  in  trials  at  bar  and  71  fi  prius^ 
and,  which  is  ftill  ilronger,  there  is  an  a£l  of  parliament  to  in- 
force  it. 

This  overturns  Lord  Cohh  opinion  fo  far  as  Je-ws  are  concern- 
ed, and  eftablifnes  Lord-  Flales^s, 

The, 
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men. 


The  next  paflage  in  Lord  Ha/e  relates  to  tLe  fpeclal  laws  In  Cmychvn» 
Spain,  Tea  the  oaths  of  idolatrous  infidels  have  been  admitted  in  the  ^*  Ba»jce«- 
municipal  laws  of  many  kingdoms,  ejpecially  fi  ]uraverit  per  verum 
Deum  Creatorem,  and  fpecial  laws  are  infiitutcd  in  Spain  touching 
the  form  of  the  oaths  of  infidels, 

Confider  now  whether  there  is  not  fuch  a  neceflity  here  as  is 
fufficient  to  render  this  evidence  admiflible. 

An  obje6lion  is  made  that  the  plaintiff  ought  to  have  fhewn 
he  could  not  have  the  evidence  of  Chriftians. 

To  this  I  anfwerj  that  repugnant  to  natural  juftice,  in  the 
ftatute  of  Hue  and  Cry,  the  robbed  is  admitted  to  be  a  witnefs 
of  the  robbery,  as  a  moral  or  prefumed  neceflity  is  fufficient : 
und  that  it  iliall  be  taken  for  granted  there  was  the  fame  neceffi* 
ty  in  the  pr^fent  cafe,  as  nothing  is  dated  to  the  contrary.  Be- 
fides,  it  appears  that  the  plaintiff  did  commence  a  fuit  in  Cal" 
cutta^  and  obtained  a  decree  there,  and,  what  is  very  material. 
Barker  hlinfelfj  the  father  of  the  defendant,  in  that  fuit  in  the 
mayor's  court,  infifted  that  Omychund  fhould  be  afked  whether 
he  was  of  the  Gentoo  reUgion,  and  that  he  fhould  be  fworn  ac- 
cording to  his  own  notion  of  an  oath,  which  was  done  according- 
ly. This  certainly  bound  jS^r/^^T,  and  of  courfe  his  reprefenta- 
tive.     Vide     Roll's  Rep.  346.    i  Salk,  283. 

In  fhort,  I  do  not  fee  what  fhould  hinder  admitting  them  as  Heathens  aS- 
witnefTes.  They  are  admitted  by  the  civil  law — by  the  law  of  "fitted  wit- ^ 
nations — by  the  common  confent  of  mankind.  (He  then  cited  vii  law,  by  the 
ail  the  cafes  mentioned  by  plaintifFs  counfel,  and  Lord  Stairs's  law  of  nations, 
Inflitute,  to  fhew  what  the  law  of  Scotland  was  in  this  parti-  J^ojl'confentof" 
cular.)  ^  mankind.' 

But  it  is  obje£led,  that  thefe  witnefTes  do  not  fwear  by  the 
true  God,  and  for  this  purpofe,  the  de  fendant's  counfel  cited 
Deuteronomy  vi.  13  and  14  verfi  Thou  fhaltfear  the  Lord  thy  God^ 
find  Jerve  him,  ajid  fhalt  fiuear  by  his  name,  Ye  fijalt  not  go  ajter 
ether  gods^  of  the  gods  of  the  people  which  are  round  about. 

Of  the  other  fide,  Jacob,  upon  his  covenant  with  Lahan,fwore 
by  the  fear  of  his  father  Ifaac,  Gen.  31.  v.  53. 

My  anfwer  is^  This  is  not  true  in  facfl,  for  they  do  fwear  by 
the  true  God,  the  Creator  of  the  world. 

Lord  Hale  fays,  a  provifionby  the  la%vs  c/*  Spain  for  Moors,  and      [  42  ] 
catl^s  particularly  adapted  to  the  religion  of  the  Mahometans  :  but 
here  the  oaths  t.iken  by  thefe  witnefTes,  is  the  conflant  oath,  and 
taken  in  their  ov/n  manner  exactly. 

Lord  Hale  makes  a  quellion,  Whether  a  Turk  or  a  Jew  may  be  A  Jew  a  eompt^ 
admitted  to  give  evidence  upon  a  murder.    I  will  not  give  a  precife      zvitne  sto 
opinion,  but  I  think  a  few  a  very  competent  witneis  to  prove  a        ^  ' 
murder. 

Next  as  to  the  form  of  the  oath. 

I  am  very  far  from  faying  that  this  is  fo  folemn  and  fignlficant 
;is  ours  is. 

The  Scripture  has  upon  this  occafion  been  cited,  pnd  I  will 
therefore  mention  t  e  opinion  of  a  very  great  divine,  Tillotfon 
in  his  affize  fernion,  i  vol.  Co.  194.  The  form  of  an  oath  is  vo^ 
luntarily  taken  up  and  infiitutcd  by  men. 

In 


v'bYjTkT*  tne  cafe  of  Button  v.  Colt,  i  5/"^/.  6.  Doctor  O-uoen  vice 

-'^R-'^E  •    chancclior  of  Oxford  htx'ng  a  v/itnefs  for  the  plaintiff,  refufed 
to  be  fworn  in  the  ufual  manner,  by  laying  his  right  hand  upon 
the  book,  and  by  kiiling  it  afterwards  ;  "  but  he  caufed  the  book 
to  be  held  open  before  him,  and  he  lifted  up  his  right  hand  : 
the  jury  upon  this  prayed  the  opinion  of  the  court,  if  they 
*^  ought  to  tiiink  this  teftimony  as  (Irong  as  the  teftimony  of  ano- 
**  ther  witnefs  ;  and  Glin  Chief  Juftic-e  told  them,  that  in  his  judg- 
*'  meat  he  had  taken  as  flrong  an  oath  as  any  other  witnefs,  but 
faid,  if  he  was  to  be  fworn  himfelf,  he  would  lay  his  right 
"  hand  upon  the  book." 
By  the  f oTicy  of      That  forms  are  various,  v'ld,  Zelden,  T,  2.  1467,  and  Voefs 
all  countries,      Pand^  Chriftiaus  were  fworn  fometimes  without  laying  their 
sdminlftlred  to*^  hands  Upon  the  gofpel,  by  lifting  up  their  hands  to  heaven  : 
perfons  accord-    Jewsw(zxt  fworn  firll  with  rites  and  ceremonies,  afterwards  with- 
ing  to  their  own  ^.^^  ^^^^^    jj.     pj^'m  that  by  the  policy  of  all  countries,  oaths  arc 

opinion,  and  lay-  •    -n        i         n        r  j-  i  • 

sng  the  hand ori-  to  be  aclmmiltered  to  all  perlons  accordmg  to  their  own  opmion, 
ginaliy  borrowed  and  as  it  moft  a{ie£iS  their  confcience,  and  laying  the  hand  was 
IromthcP.gaas.  originally  borrowed  from  the  Pagans. 

It  is  faid  by  defendant's  counfel,  that  no  new  oath  can  be  im«' 
pofed  without  an  acl  of  parliament,  and  for  this  purpofe  feveral 
cafes  cited. 

My  anfwer  is,  This  is  no  new  oath. 

It  was  obje6led,  that  they  ought  not  to  be  admitted  as  wit- 
nsfies  from  the  perpetual  enmity  between  Heathens  and  Chri^ 
ftians,  upon  the  authority  of  Calvin  s>  cafe,  7  Rep,  17.  and  the 
flatute  of  the  21  H. 
That  Turkrs  and      This  is  to  be  underftood  of  fpiritual  difcord  only:  Sir  Ed^ 
Iniidels  are /cr-  cyjai'd  Littleton  Lord  Keeper,  in  his  rcadm-s  upon  the  Ibtute  of 
therefore  not  to   ^'^^^  ^7  hd,  3,  has  lentimenis  tnere  wormy  or  ii  great  Cnrivcian 
be  admitted  wit-  writer:  "  Turl'j  and  Infidels,   faith  he,   are  not  perpetui  iui- 
neffeshere,  is  a  a       •  thcrc  a  parLicuiar  enmity  between   them  and 

common  error  ....  ^  , 

founded  on  a      "  US  ,  but  this  IS  a  common  error  lounded  upon  a  grounci- 
groundlefs  opi-    <f  lefs  Opinion  of  juftice  Brooke  \  for  though  there  be  a  dif^ 
^£noke}^^''~^       fercnce  between   our  religion   and  theirs,    that   does  not 
"  oblige  us  to  be  enemies   to   their  perfons  :  they   are  the 
C  43  ]      "  creatures  of  God,  and  of  the  fame  kind  as  we  are,  and  it 
would  be  a  fin  in  us  to  hurt  their  perfons/'    Salk.  46. 
The  neceffity  of     In  Wells  V.   JFilliams,   I  X.  Raym.  282.    The  court  faid, 
fied  the  toTJi-o'  ^'  ^^^^^       neceiTity  of  trade  has  mollified  the  too  rigorous  rules 
lous  rules    *^    "  of  the  old  lav/,  la  their  reftraint  and  difcouragement  of  aliens: 
pf  the  old  law,    «  A  JWu  may  fue  at  this  day,  but  heretofore  he  could  not ;  for 
ofaiienV^^^^^'^*  "  ^^^^  ^^^^7  were  looked  upon  as  enemies,  but  now  commerce 
jlj€nt}mayorin7     ^"^^  taught  the  world  more  humanity    and  therefore  held  that 
aBionnoivy'^      an  ahcu  enemy,  comrnornnt  here  by  licence  of  the  king,  and 
iho'beidotber-     <(  ^^-^^q,^  j^^g  protection,  may  maintain  debt  upon  a  bond,  though 
"  he  did  not  come  with  fafe  condu(?t." 

It  was  objected  by  the  defendant's  counfel,  that  this  is  a  novel- 
ty, and  what  has  never  been  done,  ought  not  to  be  done. 
The  la. v^bf^w?-      The  law  of  England  h  not  confined  to  particular  caf^s,  "hut  is 
not  confined  y^^ch  more  sToverned  by  reafon,  than  by  any  one  cafe  whatever, 
cafes,  but  go-     Ihc  truc  rulc  IS  laid  down  by  Lord   Vaughan,   lof.   37,  30. 
verned  more  by  <'<  Y/hcrc  the  law,  faith  lie^  is  knovvH  and  clear^  tho*  it  be  un- 

re.ii^r,  th^3ny  Cquitabk 
one  cais  wiiatio-  ^      ^  k. 

-ever. 
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"  equitable  andinconvenient,  the  judges  muft  determine  as  the  Omychuko 
**  law  IS,  Without  regarding  the  unequitabieneis  or  inconvemency : 
thofe  defeats,  if  they  happen  in  the  law,  can  only  be  remedied 

by  parliament*,  but  where  the  law  is  doubtful,  and  not  clear,  the 
judges  ought  to  interpret  the  law  to  be,  as  is  molt  confonant  to 
**  equity,  and  leall  inconvenient." 

As  to  the  cafe  pf  Le^  v.  Lee,  before  the  court  of  delegates  in 
1692.  They  gave  no  opinion  wdiether  the  witnefl'cs  were  ad- 
mittable  or  not  ? 

The  counfel  for  the  defendant  mentioned  a  note  of  a  cafe 
taken  by  Mr.  Bunhury  in  the  court  of  exchequer,  in  a  caufe  be- 
tween the  Eajt  India  company  and  admiral  Matthews^  "  Where 
**  Orangee  a  black  being  offered  as  a  witnefs  there,  faid  he  looked 
'*  upon  Jefus  Chrijl  as  a  good  man,  and  upon  fending  to  the  king's 

bench  for  their  opinion,  they  thought  he  could  not  be  admitted, 
*'  becaufe  he  did  net  believe  in  Jefus  Chrijl,'" 

This  v/as  a  note  of  a  cafe  taken  fome  time  after  the  caufe  was 
heard,  upon  memory  only,  which  at  a  diftance  of  time  is  very 
treacherous,  but  I  think  the  reafon  a  very  bad  one,  for  the  famx 
would  exclude  Jews, 

Ariother  objedion  is.  That  the  wdtnefTes  are  not  Hable  to  a 
profecution  for  perjury. 

This  is  not  true  in  fa£t ;  but  fuppofmg "  it  was,  yet  this  is  If  thefe  wit- 
not  the  only  cafe  where  witnelTes  cannot  be  profecuted,  for  ^icfleswereh^re, 
there  is  no  poihbility  of  profecuting  them,  where  the  depofi-  cibVforpIr?' 
tions  are  taken  out  of   England  *,    but  if  they   were  here,  I  jury,  and  might 
fliould  be  of  opuiion,  they  m.ight  be  indicted  upon  a  fpcciai  aVed^ind^'dt^ 
indictment,  for  I  do  not  think  taElis  facris  evangeliis  are  ne-  meiiu  ^'i'l-A-i 
ceffary  words,  for  feveral  old  precedents  are,   that  the  y^xxyj  facrh^anieiit^ 
*was  juratiis  generally^  ox  dehiio  mcdo  juratus.     Vide  Weft' s  Sy ml »  J^^o'rdtin^'"-nhi 
2d  party  under  the  head  of  Indictments  and  Offences, /'i;?.  160.  ditiment  of  per- 
jury, for  feveral 

old  precedents  arc,  that  the  party  was  juratus £encra'iy. 

As  to  the  precedents  of  indictments  againft  Jews^  they  are  fo     ^  1 
various  that  nothiiig  is  to  be  drawn  from  it  :  upon  the  v/hole, 
not  to  admit  tlielc  witneffes '  would  be  deltruCtive  of  trade, 
and  fubverfive  of  iuillce,  and  attended  with  innumerable  incon- 
veniences. 

Lord  Chief  Jifliee  V/illcs  :  As  it  is  a  qucflion  of  great  impor- 
tance, and  in  foaie  meafure  a  new  queltiou,  1  will  give  my  opi- 
nion, firlt,  as  to  the  general  queftion  :  Whether  any  Infidei  may 
be  admirted  as  an  evidence  under  fome  circumitances. 

If  I  was  of  the  lame  opinion  with  Lord  Cdry  the  confequeiKC  Some  intldels 
would  be,  that  thefe  dtpofitions  could  not  be  read  ;  but  1  am  of  may,  under  fome 
opinion  that  fome  infidels  may  under  fome  eircumlbinccs  be  ad-     ^^d m! ' 
nutted  as  witneff:s.  witucn'cs. 

My  Lord  Coke  is  plainly  of  opinion,  that  Jews  as  well  as  Flea^ 
thens  were  comprized  under  the  fame  exclufion. 

Serjeant  Hawlins  m  his  F/eas  of  the  Crown ^  tiiongh  a  very  The  Jews  before 
learned  and  pains-taking  mati,  is  miitaken  in   his  notion  of  ^"P"'''*^" 
Lord  Cohe's  opinion  ;  long  before  his  time,  and  ever  fnice  the  Inrff^-fXc'r 
Jeius  returned  to  Eiigfmdj  they  have  b-een  conlLnuly  admitted' as  ,irrur>rto  it, 
witneffes.  *  '  ^^^"^'^ 

ftiiicly  admicrcNi 


44 


«sr»  Barker, 


r  45 1 

Oaths  are  not 
of  Chriftian 
inftitution,  but 
as  old  as  the 
creation. 


The  defendant's  counfei  are  miflaken  in  tKelr  conftruftion 
of  Lord  Coke^  for  he  puLs  thcjews  upon  a  footing  with  ftigmatized 
and  infamous  perfons  ;  this  notion,  though  advanced  by  fo  great 
a  man,  is  contrary  to  religion,  common  fenfe,  and  common  hu- 
manity ;  and  I  think  the  devils  themfelves,  to  whom  he  has  deli- 
vered them,  could  not  have  fuggefted  any  thing  worfe. 

Our  Saviour  and  St.  Peler  have  faid,  God  is  7io  refpeBor  of  per" 
[oris*    A£ls  ID.  ver.  34. 

Lord  Cole  is  a  very  great  lawyer,  but  our  Saviour  and  St. 
Feter  are  in  tliis  refpc6t  much  better  authorities,  than  a  perfon 
poffeffed  with  fuch  narrow  notions,  which  very  well  deferves  all 
that  Lord  Trehy  has  faid  of  it. 

i  lay  no  ftrefs  upon  the  authority  of  BrdBon,  Briton,  and 
Fletay  for  they  lived  in  popifli  times,  when  no  other  trade  was 
carried  on  except  the  trade  of  religion  ;  and  I  hope  fuch  times 
will  never  come  over  again  :  it  is  very  plain  too,  thcfe  ancient  au- 
thorities fpeak  only  of  Chriftian  oaths.  . 

Maddox's  Hiftory  of  the  Exchequer  clears  it  up  beyond  all  con- 
tradi£lion,  that  Jews  were  conftantly  fworn,  and  from  the  19 
Car.  I  .  to  the  prefenttime,  have  never  been  refufed. 

To  this  afiertion  of  Lord  Coke^  I  will  oppofe  Lord  jf/^^/^-,  though 
fully  cited  by  Lord  Chief  Baron  Parker;  yet  I  will  mention  it  again, 
becaufe  it  is  full  of  the  true  fpirit  of  good  fenfe  and  Chriftiaaity, 
znd  decies  repetita  placehdf. 

As  to  the  authority  of  civilians,  I  (hall  fay  once  for  all,  that 
I  do  not  lay  fo  much  ftrefs  upon  any  quotations  of  the  civil 
law ;  becaufe  I  think  there  is  no  occafion  to  have  recourfe  to 
them. 

The  laft  anfwer  I  fhall  give  to  Lord  Cokeys  aflertion  are  his  own 
words  in  Calvin's  cafe  and  4th  Lift.  If,  faid  he,  an  oath  was 
clearly  of  a  Chri/Iian  infitution,  then  Ifjould  be  forced  to  admit,  that 
it  could  not  be  allowed. 

But  oaths  are  as  old  as  the  creation  ;  look  into  facred  hiftory, 
and  you  will  find  variety  of  inftances,  in  the  book  of  Genefis,  in 
the  30th  chapter  of  Numbers  throughout. 

The  nature  of  an  oath  is  not  at  all  altered  by  Chriftianity,  but 
only  made  more  folemn  from  the  fan£l;ion  of  rewards  and  pu- 
nifhments  being  more  openly  declared. 

The  paflage  in  the  14th  chapter  of  St.  Matthew,  relating  to 
Herod  and  the  daughter  of  Herodias  is  very  extraordinary ;  a  per- 
fon appears  there  to  be  fo  very  wicked  as  not  to  ftick  at  murder, 
and  yet  thought  an  oath  of  fuch  a  facred  nature,  as  to  choofe  ra- 
ther to  commit  the  former  than  break  the  latter. 

Pythagoras  in  his  golden  verfes,  and  Tully  in  feveral  parts  of 
his  works,  fpeak  of  an  oath  with  the  higheft  reverence,  Grotius 
de  Jure  Belli  et  Facis,  i  vol.  lib,  1,  c.  13.  de  jurejurafido,  i  fee* 
apud  omnes  populos,  et  ab  o?n?n  JEvo  circa  polUcitationes,  promijfa  et 
contraBus  maxima  fempervis  fuit  juris] ur audi* 

The  form  of  oaths  varies  in  countries  according  to  different 
laws  and  conftitutions,  but  the  fubftance  is  the  fame  in  all. 

Grotius  in  the  fame  chapter,  fe6l,  10.  Forma  jurisjurandi  ver" 
his  differt^  re  CQUvmt^  hunc  enim  fenfum  habere  debet^  ut  Deus  in^ 

voceiur^ 
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'vocettir^  puta  hoc  modo,  Deus  teflis  ftt,  aut  Deus  Jit  vindex.    In  Omychttn» 
our  old  law  books  Jic  Deus  adjuvet,  and  other  expreffions  of  the    "^^  BARjcEa- 
lrke  nature,  and  now,  So  help  me  God,     Fid*  the  23d  of  Matthew ^ 
20th,  2 1  ft,  and  2  2d  verfes. 

There  is  nothhig  in  the  argument,  that  as  Chrlftlanity  is  the 
law  of  England^  no  other  oath  is  confiftent  with  it ;  and  for  the 
reafcns  already  given,  this  argument  carries  no  weight  with  it. 

Though  I  have  fliewn  that  an  Infidel  in  general  cannot  be  ex-  ^ 
eluded  from  being  a  witnefs,  and  though  I  am  of  opinion  that  norbelSe^ 
infidels  v/ho  believe  a  God,  and  future  rewards  and  punifhments  God,  or  re- 
in the  other  world,  may  be  witnelTes  ;  yet  I  am  as  clearly  of  opi-  ^^^^  ^"^^ 
nion,  that  if  they  do  not  believe  a  God,  or  future  rewards  and  hereafter, 
punifliments,  they  ought  not  to  be  admitted  as  witnefles.  tJ^ey  ought  not 

Next  as  to  difpenfing  with  ftria  rules  of  evidence  :  Such  evi-  ^"^^^  admitted, 
dence  is  to  be  admitted  as  the  neceffity  of  the  cafe  will  allov/  of,       rule  of 

r      '    n  '  TT       1  '  r  ^  evidence  IS^ 

as  for  mliance,  a  marriage  at  Utrecht  certified  under  the  feal  of  that  fuch 
the  minifter  there,  and  of  the  faid  tov/n,  and  that  they  cohabited         to  b= 
for  two  years  together  as  man  and  wife,  was  held  to  be  a  furlici-  thr  ne^ceStj 
ent  proof  they  were  married.    Cro»  Jac,  54 1»  Alfop  v.  BoivtreL   of  the  cafe 

will  allow  of, 

iBut  though  admitted,  muft  be  left  to  the  perfons  who  try  the  caufe  to  give  what  credit  to  it  they  f>l«^!i^ 

It  mutl  be  left  to  the  jury  or  judge  what  credit  they  v/ill  give  ; 
for  it  is  a  known  difrincStion,  that  the  evidence,  though  admitted, 
mufl  ftill  be  left  to  the  perfons  who  try  the  caufe,  to  give  what 
credit  to  it  they  pleafe. 

The  fame  credit  ought  not  to  be  given  to  the  evidence  of  an 
infidel,  as  of  a  Chriftian  j  becaufe  not  , under  the  fame  obliga- 
tions. 

It  is  admitted  by  the  defendants  that  this  caufe  relates  to  a     [  46"  J 
mercantile  affair  between  Barker  a  merchant  and  a  fubjedt  of 
England^  and  2M  Indian,  a  merchant,  and  the  fubje£l  cf  the 
Gra7ul  Mogul, 

What  could  the  plaintiff  do  ?  He  had  but  only  one  remedy, 
that  he  takes,  he  follows  his  debtor  into  England. 

There  can  be  no  evidence  admitted  without  oath,  it  would  be  Perfons  wKotla 
abfurd  for  him.  to  fwear  according  to  the  Chr/ftian  oath,  which  chrifturoat^ 
he  does  not  believe  ;  and  therefore,  out  of  neceffity,  he  mufl  be  muft,  outof  r»- 
allowed  to  fwear  according  to  his  own  notion  of  an  oath.  cefiity,  be  ai- 

Next  as  to  the  com.miffion :  the  certificate  fully  anfwers  this  J^'J^fj^^ing^lJ^,'^^*' 
objection,  that  it  does  not  appear  they  believe  a  God.  then- own  notw© 

I  cannot  fay  I  lay  a  great  ftrefii  upon  the  authors  which  give  of^iaoiut. 
an  account  of  the  Gentoo  religion,  becaufe  it  mull  depend  upon 
their  veracity  and  private  judgment  j  but  I  found  my  opinion 
upon  the  certificate,  which  fays,  the  Gcntoos  believe  in  a  God  as 
the  Creator  of  the  univerfe,  and  that  He  is  arewaider  of  thofe 
who  do  well,  and  an  avenger  of  thofe  who  do  ill. 

And  laftly,  As  to  the  objctilion  of  the  indictment  forperjury* 

This  has  been  fully  anfwcred  already  by  the  Lord  Chief  Baron, 
but  the  plain  anfwcr  is,  thiM  facro-fan^ia  £va?igcl:a^xc  not  at  all 
matciial  words. 

Upon 
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^^^'^^^"^^-^  f    XjTpc^n  the  whole,  I  am  of  opinion,  the  evidence  of  the  plain* 
ARK£R.    tiff's  witnoiTes J  under  the  circurnflances  of  this  cafe,  ought  to  be 
admitted.        .  .  , 

Lord  Chief  'Jnjlice  Lee  :  I  agree  intirely  with  the  opinion  of 
Lord  Chief  Baron  Barker y  and  Lord  Chief  Juftice  IVilles  \  that 
where  it  is  returned  by  the  certificate  the  witnefs  is  of  a  reHgion, 
it  is  fuffieient  *,  for.  the  foundation  pf  all  religion  is  the  belief  of 
a  God,  though  difficult  to  have  a  diftin£l:  idea  of  an  infinite  and 
incomprehenfible  Being  as  God  is  \  yet  mankind  may  have  a  rela^ 
tive  idea  of  the  being  ol  a  God,  as  dependent  creatures  upon  Him. 
^ulesofevl-  An  oath  is  a  religious  fanclion  that  makind  have  univerfaily 
dence  are  tobe  eftabUfhed.  I  would  not  be  tliouffht  to  declare  an  opinion,  how 

confidered  as  ar-  ,     ^,  r  ■  *  i    -n  i  i  • 

tificial  rules,      tar  perlons  under  the  aenomniation  oi  Atneuts,  and  believnig 
-trained  by  men   no  religion,  may  in  this  country  be  in  fonie  cafes  admitted,  but 
S^courts'ofjuf-  ^      apprehend,  that  tlie  rules  of  evidence  are  to  be  confidered 
tice,  and  founded  as  artificial  rules  framed  by  men  for  convenience  in  courts  of 
upon  good  rca-   j^fticc,  and  founded  upon  good  reafon  :  But  one  rule  can  never 
vary,  vi%,  the  eternal  rule  of  natural  juflice.    This  is  a  cafe 
that  ought  to  be  looked  upon  in  that  liglit,  and  I  take  it,  confider-, 
ing  evidence  in  this  way,  is  agreeable  to  the  genius  of  the  law  of 
England, 

Hearfay  cannot  /There  is  not  9.  more  general  rule,  than  that  hear-fay  cannot  be 
be  admitted,  nor  admitted,  nor  hufband  and  wife  as  witneffes  againfl  each  other; 

iiufband  and  wife        ,         ••  .  -^  t-ii  i  11 

as  witneffes  a-  ^"^"^  7^^  notorious  that  ironi  neceiiity  they  have  been  allow- 
gaiaft  each  other,  ed  ;  and  as  Lord  Chief  Baron  faid,  Not  an  abfolute  neceihty,  but 
and  yet  from     a  moral  one. 

neceflity  have  ,  r      •  •      •  n    1  •  -  \ 

keen  allowed.  vvhere  tuete  are  foreign  parties  mteveited,  or  m  commercial 

[  47  1  niatters,  the  rules  of  evidence  are  not  quite  the  fame,  as  in 

The  rule  as  to  <^^:her  inftanccs  in  courts  of  juflice,  the  cafe  of  Hue  and  Gry^ 

sMimitting  evi-  Brownlolu  /\'] .  In  Lord  Chief  Juflice  Hale's  Pleas  of  the  Crown, 

dence  m  toreign  ^^/^  ^.j^g                ^  i(^m<i  covcrt  is  not  a  lawful  witnefs  aa^ainfl 

and  commercial    ,       in       »   •         -        r  r        11       1  1     •       i   •  • 

jnatters,  differs  "cr  hulband  m  calcs  of  treafon,  but  has  been  admitted  m  civil 
from  other  in-    cafcs  :  a  wife  admitted  to  prove  a  trufl :  the  fame  as  to  hear-fay 

:fi:ances  in  courts      -j  07  •  /: 

efjuftice.         evidence.  Skumer6^'], 

As  to  admitting  evidence  in  foreign  matters  and  commercial|' 
this  is  different  from  common  cafes.    2  Rolls  Rep.  346. 
Lord^Chief  Juf-  tcftimony  of  a  public  notary  is  evidence  by  the  laws  of 

nion,  fftheTa-  France-^  contracts  are  made  in  the  pre  fence  of  a  public  notary;- 
lidity  of  a  foreign  and  no  Other  witnefs  neceflary  to  prove  the  tranfa^lion  :  I  fliould 
contrail  made  in  think  it  could  be  no  doubt  at  all,  if  it  came  in  queflion  here 

the  pretence  of  a      1     ,         ,  •  ,  V     1  m.-  r 

public  notary  whether  this  was  a  valid  contract,  but  a  teitimony  rrom  per- 
was  in  queflion  fons  of  that  credit  and  reputation  would  be  received  as  very  good 
Jftimony'^would  P^oo^  foreign  tranfaclions,  and  would  authenticate  the  con- 
be  allowed  to  tracl,  Cro,  Car.  365.  Thefe  cafes  fliew  that  courts  always  go- 
GontraS'^^'''^      ^^^^^  themfelves  by  thefe  rules,  in  cafes  of  foreign  tranfadions. 

Preced,  in  Chanc.  207*  Tremotdt  v.  Dedire.  I  Wins.  429.  Li 
anions  of  trover,  vid.  Comber b.  340,  366.  Dockwray  and 
Dicleiifon.  \\\  cafes  of  fales  of,  goods  a  factor  is  admitted  as  a 
witnefs. 

To  apply  thefe  cafes  to  the  prefent^  without  delivering  ari 
opinion^  Whether  perfons  that  do  not  believe  in  any  religion  may 
,    be'  admitted  j  as  I  think  that  thefe  wimeffes  are  under  the  feli- 

gioue 
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gious  tyc  of  an  oath,  adminlftered  in  the  mod  folemh  manner  5  OMVCKt/ND 
as  this  is  a  tranfa£lion  wholly  in  the  country  of  the  Mogul ;  as  ^' 
Barker  has  forced  the  plaintiffs  to  have  recourfe  here  to  the 
law  of  England^  by  quitting  a  country  M^here,  by  the  letters  pa- 
tent of  the  crown,  they  were  intitled  to  juftic^,  it  would  not  be 
confonant  to  natural  equity  to  deny  them  the  benefit  of  this  evi-- 
dence. 

.  In  the  13th  and  T 4th  of  Cha.  2.  chap.  ii.  feB.  29.  an  a£l  for 
preventing  frauds  and  regulating  abufes  in  his  Majefty's  cuftoms, 
there  is  the  following  claufe  :  "  Provided,  that  in  cafe  the  lei- 

zure  or  information  fhall  be  made  upon  any  claufe  or  thing 
"  contained  in  the  late  aft,  intitled,  An  aft:  for  the  encouraging 
"  and  encreafmg  of  fhipping  and  navigation,  that  then  the  de» 
"  fendant  or  defendants  fhall,  on  his  or  their  requeft,  have  a 
*^  commiirion  out  of  the  high  court  of  Chancery,  to  examine 
"  witnefies  beyond  the  feas,  and  have  a  competent  time  allowed 

for  the  return  thereof,  before  any  trial  fhall  be  had  upon  the 
*^  cafe,  according  to  the  diftance  of  place  where  fuch  com mif- 

fion  or  commiflions  are  to  be  executed,  and  that  the  examina- 

tion  of  witnefTes  fo  returned  fhall  be  admitted  for  evidence  in 

law  at  the  trial,  as  if  it  had  been  given  viva  voce,  by  the  exa- 

minat^  in  court  5  any  law,  ftatute,  or  ufage  to  the  contrary 
*'  in  any  wife  notwithflanding." 

Lord  Chancellor  :  As  this  is  a  cafe  not  only  of  great  expence, 
but  of  great  confequence,  it  will  be  expefted  that  I  fhouid  not 
give  an  opinion  v/ithout  aihgning  my  reafons  for  it  at  the 
fame  time.  C  4^  4 

Firfi,  As  to  the  objeftioii  of  the  defendant's  counfel  to  the 
certificate  and  return  of  the  commifTion,  that  the  comwijfioners  have 
tiot  followed  the  direciion  of  this  court ;  that  they  jhould  have  certified 
of  "what  religion  the  wit)iejjes  ivere^  and  the  principles  of  that  religion  y 
mjhereas  they  only  certify  them  to  be  of  the  Gentoo  religion,  without 
JJjewing  what  the  principles  are  of  that  religion  :  It  \^'as  not  the  in- 
tention of  the  court  they  fhouid,  for  it  would  have  been  entering 
into  a  wide  field,  and  would  have  been  certifying  the  hiilory  of 
the  jB^2m^;^^  or  G£';7/i?(?  religion. 

Cafes  have  been  determined  at  com.mon  ia\v  upon  evidence  CafesdcterminetJ 
taken  from  hifiories  of  countries,  and  we  have  very  authentic  ac-  denel taken 
counts  of  this  part  of  the  world.  A  general  hiftory  is  evidence  to  from  hiftoriesof 
prove  a  m.atter  relating  to  the  kingdom  in  general,  i  Salk.  281.  countries. 

My  intention  was  to  be  certified  whether  thefe  people  believed 
the  being  of  a  God,  and  his  providence.  The  6tli  vokmie  of 
Churchiirs  Voyages  30 J.  particularly  defcribes  this  rclij^ion  and 
their  precepts  of  morality  ;  the  latter  precept  carries  almoil  the 
fenfe  of  the  ninth  commandment. 

Thisobjeftion  beingremoved,  the  next  queftlonwill  be,  whether 
the  depofitions  ought  to  be  read;  which  depends  upon  tvi'o  things: 

Firjly  Whether  it  i-s  a  proper  obligatory  oath  ? 

Secondly,  Whether,  on  the  fpecial  circumflances  in  this  cafe 
fuch  evidence  can  be  admitted  according  to  tlie  law  of  England  ? 

,  The  general  learning  upon  this  head  has  been  fully  cnlaiged 
upon  by  the  Lord  Chief  I uitice. 

■  Vol.  U  "         E  The  ' 
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^M^cHUNB       The  fird  author  I  fhall  mention  is  Bifhop  Snndcrfon  de  juris^ 
■   ^    '  juramenti  ohUgatmie^  J urujur amentum^  faith   he,  efl  affirmatk 
The  effenceof   y^iyiofa  :  All  that  is  neccflary  to  an  oath  is  an  appeal  to  the  Su- 

an  o?.ch  :s  an  ap-       *       ■„  •  i-   i-        i  •        i  .  r  i 

peal  i:o  rhe  Su-  p^eme  being  as  tiimkmg  nim  the  rewarder  of  truth,  and 
preine  Being,  as  avenger  of  fdfhood-,  vid.  the  fame  author,  p.  5.  and  38. 
Jewidf  of""^*  This  is  not  contradiaed  by  any  writer  that  I  know  of  but 
truth,  and  Lord  CokCt  who  has  taken  upon  him  to  infert  the  word  Chriflumy 
hlod^^'^  d^L ^^d  is  the  only  writer  that  has  grafted  tliis  word  into  an  oath. 
Cp/:eLheonly  Other  writers  they  are  all  concurring,  vid  Puffendorff^  lih, 

writer  who  has  4.  ch.  2.  fec»  4.  Dr.  Tillotfon^  I  ft  volume  of  his  fermons  upon  the 
grafted  the  word  la^vfuinefs  of  oaths,  and /J.  1 80,  where  the  very  text  fpeaks  plainlv 
©ath.  ot  an  oath  among  all  nations  and  men,  "  An  oath  lor  conhrmation 

is  to  them  an  end  of  all  ftrife,"  Hebr.  the  6th  and  i6th,  "  The 

*^  neceffity  of  religion  to  the  fupport  of  human  fociety  in  nothing 
appears  more  evidently,   than  in  this,  Tliat  the  obligation  of 

"  an  oath,  which  is  fo  necelTary  for  the  maintenance  of  peace  and 
iuftice  among  men,  depends  wholly  upon  the  fcnfe  and  belief 

«  of  aDeity." 

The  outward  aa      The  next  thing  I  (hall  take  notice  of  is  the  form  of  the  oath, 
is  not  eii'enual        If  is  laid  down  by  all  writers  that  the  outward  aft  is  not  efien- 
Sai'  waTalway?  ^^^^  ^^^^^  >  ^^^^derfo?t  is  of  that  opinion,  and  fo  is  TiU 

matter  of  liberty,  htfen  in  the  fame  fermon,  p.  144.    "  As  for  the  ceremonies  in 
ufe  among  us  in  the  taking  of  oaths,  it  is  no  juft  exception 
againft  them,  that  they  are  not  found  in  Scripture,  for  this 
"  was  always  matter  of  liberty,  and  ff^veral  nations  have  ufed 
"  feveral  rites  and  ceremonies  in  their  oaths." 
p       -j         Ail  that  is  neceiTary  appears  in  the  prefent  cafe :  an  external 
aft  was  done  to  make  it  a  corporal  aft. 

Secondly ^  Whether  upon  fpecial  circomftances  fuch  evidence 
may  be  admitted  according  to  the  law  of  England? 

The  judges  and  fages  of  the  law  have  laid  it  down  that  there  is 
but  one  general  rule  of  evidence,  the  hejl  that  the  nature  of  the  cafe 
•will  adiJiit, 

The  rule  is,  that  if  the  writings  have  fubfcrlbing  witneiTes  to 
them,  they  muft  be  proved  by  thofe'witnefTes. 
An  abfolate  ne-  The  fofl  ground  judges  have  gone  upon  in  departing  from 
cefficy  the  5ril  ftnc^;  rules,  is  an  abfolute  ftrift  necefFity.  Sccofidly^  a  prefum.ed 
psfdngfrom'"  ncceffity.  In  the  cafe  of  writings,  fubfcribed  by  witnelTes,  if 
ftria  rules  of  all  are  dead,  the  proof  of  one  of  their  hands  is  fufficient  to 
fumed  n^-effr^"  ^^^^^^^  ^^'^  ^'^^^ '  whcre  an  original  is  loft,  a  copy  may  be  ad- 
the  fecond?  mitted  •,  if  no  copy,  then  a  proof  by  witneffes  who  have  heard 
^  the  deed;  and  yet  it  is  a  thing  the  law  abhors  to  admit  the  me» 

mory  of  man  for  evidence,     i  Mod,  4. 

A  tradefman's  books  are  admitted  as  evidence,  though  no  ab- 
folute neceffiry  but  by  reafon  of  a  prefumption  of  neceihty 
only,  inferred  from  the  nature  of  commerce. 

As  to  admitting  hear-fay  evidence,  fee  the  cafe  of  Cafr/poverdi' 
Mh-h,  the  2d  of  i^.  J/wf",  in  an  aftion  upon  a  policy  of  infurance.  j 
Th.ere  is  another  inftance  of  difpenfmg  v/ith  the  lawful  oath, 
where  our  courts  admit  evidence  for  the  crown  without  oath. 

It  is  a  common  natural  prefumption  that  perfons  of  the  Gen" 
too  religion   fliouid  be  principally  apprized  cf  fafts  and  tranf- 

aftions 
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S(£^:ions  in  their  own  country ;  there  is  a  Rronger  prefumpticn  Omychitnd 
of  neceffity  here  than  for  admitting  a  deed  of  30  years  ftaiiding,  ^' 
Betides  all  tlv^s  an  additional  reafon  is,  that  the  parties  who  en- 
tered into  this  contra6l  prefumed,  that  if  they  Ihould  be  oh-, 
ligsd  to  fue,  it  would  be  in  their  own  country,  and  then  they 
mull;  have  been  admitted.  From  hence  it  follows,  that  if  one 
of  the  parties  (hould  leave  this  country  and  change  his  domicil, 
the  other  would  be  deprived  of  his  evidence,  which  would  have 
been  admitted  there,  and  by  that  means  deprived  of  juftice. 

As  the  EngliJIj  have  only  a  fadfory  in  this  country  (for  it  is  Comts  of  lav/ 
in  the  empire  of  the  Great  Mogul)^  if  we  fhould  admit  this  ihere  wj]J  give 
evidence,  it  woidd  be,  agreeable  to  the  genius  of  the  law  of  Ens--  ^J^^^^^^'^^^^}-^- 

/      7      rr^i  r     y     •     ^      ^  ?        ^  i  7^     r  *    tence  ot  a  foreign 

lend.     ine  courts  or  admn-alty  have  done  it  Larth.  31.  Beak  v.  courtpfadmirai- 
Tyrrcli,  vid,  the  iaft  feBion^  "  An  Englifli  fi'ip  ivas  taken  by  a  . 
"  French  man  of  war  under  colour  of  a  Dutchman,  and  carried  into  withouu^^xamin 
*'  France,  and  there  condemned  by  their  court  of  admiralty  as  a  Dutch  ing  their  pro- 
prize  \  afterivards  an  ^,x\g\i{h  '  merchafit  bought  this  floip  of  the  '^^^^^^"gs, 
French,  a7id  conveyed  her  into  England,  where  the  right  owner 
brought  an  acfion  of  trover  forthe  fnpagainjlthepurchafev'^  and 
all  this  matter  being  found  fpecially^  the  defendant  had  judgment^ 
becaufe  the fJjip  being  legally  cofidemned  as  T)'<itc]i  prize y  this  court 
*'  will  give  credit  to  the  fentence  of  the  court  of  admiralty  in  France, 
and  take  it  to  be  according  to  rights  and  will  not  examine  their  pro- 
ceedtngs  ;  for  it  would  he  very  inconvenienty  if  me  kingdom  fjould 
by  peculiar  laws  correct  the  judgments  and  proceedi?igs  of  the  courts 
of  another  kingdom.'''' 

And  if  we  did  not  give  this  credence,  courts  abroad  would     [  50  J 
not  allow  our  determinations  here  to  be  valid. 

So  in  matrimonial  cafes,  they  are  to  be  determined  according  to 
the 'ceremonies  of  m^afriage  in  the  country  where  it  was  folemnized. 

Suppofe  a  Heathen,  not  an  alien  enemy^  fhould  bring  an  ac-  If  a  Heathen, 
tion  at  common  law,  and  the  defendant  fhould  bring  a  bill  for      an  alien ene- 
an  injundion,  would  any  body  fay  that  the  plaintiff  at  law  S  tnSendl 
iliould  not  b@  admitted  to  put  in  an  anfwer  according  to  his  anc  a  blii  for 
own  form  of  an  oath  ?  If  otherv/ife,  the  injunction  rauft  be  per-  J" 
petual,  and  this  would  be  a  manifeft  denial  of  juftice.  mitted  to  amwer 

•     '  according  to  his  own  form  of  an  oath. 

■  As  to  the  moft  material  objeft ion  of  the  form  in  Indi£lments  Fr.^mers  of  In- 
ifor  periury,  the  words  fupra  fanclum  Dei  evangelium  arc  not  at  all  i^-uJ- 
necellary,     ihe  tramers  or  inaicrments  are  apt  to  throw  m  pmpofe,  ihere- 
words,  and  to  fwell  them  out  too  much  to  no  purpofe  ;  there-  fore  the  oiu  pre - 
fore  the  old  precedents  are  the  belt;  and  befides,  as  has  been  beJ^"aj,d ty^'' 
very  juftly  faid,  this  would  prove  too  much,  for  it  would  hold  them  itappears 
|as  well  to  all  depofitions  taken  abroad..  It  lias  been  faid  by  the  A^W^'-^^'-^'-O" 
-ounfel  for  the  defendant,  that  the  fpeciLil  laws  in  Spc^in,  for  not  ne''cdr!i">-' 
::j.king  thofe  oaths,  are  of  the  nature  of  our  a£ls  of  parliaiiient.      vvMs  in  inci'^l- 

1  will  not  be  pofitive,  but  I  take  it  to  be  otherwife.  Selden  upon 
he  laws  of  Alphanfo  the  wife,  king  of  ArrngoUs  faith,  //  is  net. a 
rifitive  law  for  the  Moars^  but  authenticated  by  /j//,v,  and  transferred 
nto  his  code  of  laws  ^  and  originally  in  the  nature  of  what  our  common 


Ontvchund    la^Q        Moors  have  their  particular  oath  which  they  ought  to  tnali 
V.  ARKER,       ^^^^  manner^    This  form  of  expreffion  rather  ihews  that  he 
refers  to  fome  other  law  that  prevailed  long  before. 

This  falls  in  exa£lly  with  what  Lord  ^tair  '^  Puffemlorf^  &c. 
fay,  that  it  has  been  the  wifdom  of  all  nations  to  adminiiter  luch 
oaths,  as  are  agreeable  to  the  notion  of  the  perfon  taking,  and 
does  not  at  all  afFe£l  the  confcience  of  the  perfon  adminiftring, 
nor  does  it  in  any  refpe6t  adopt  fuch  rehgion  :  it  is  not  near 
fo  much  a  breaking  in  upon  the  rule  of  law,  as  admitting  a  per- 
fon to  be  an  evidence  in  his  own  caufe. 
The  cafe  oftfe       J  will  juft  take  notice  of  the  cafe  of  the  Eaft-Indla  Comnany^ 
^fy  t^^'S'rJJi-        Admiral  Matthews,    I  was  counfel  myfclf  in  the  caufe^,  but 
x^iMatthe-^'S,    do  not  at  all  remember  fending  either  to  the  court  of  King's- 
mthe  jour:  h    Bencli,  or  Common  Fleas,  for  their  opinion.    Mr.  Bunhury  has 
ll^tei  ^"Jor  chcr'e  ^'^^^^  it  as  a  trial  at  bar  before  Lord  Chief  Baron  Reyfiolds^  and 
is  no  fuck  thing   therefore  it  could  not  be  done,  for  th^re  is  no  fuch  thing  as 
|ud  ^«"oIit^of  "a  ^'^'^^^^^g        j^^g^       of  ^  court  to  the  judges  of  another  upon 
court'  £0  the      3  point  of  evidence.    As  to  the  cafe  before  Lord  Chief  Juftice- 
judges 01  another  Eyre^  the  pcrfon  there  would  not  be  fworn  either  upon  the  Old 
cvideucef'''''^  °'  or  New  Teftamenf,  and  therefore  as  he  was  not  a  Chriftian,  he. 

would  not  admit  him  to  be  a  witnefs:  but,  upon  the  fpecial 
circumftances  of  this  cafe,  I  concur  in  opinion  with  my  Lords 
the  Judges,  that  the  depofitions  of  thefe  witnefles  ought  to  be 
read  as  evidence  in  this  caufe,  and  do  therefore  order  that  the 
objedlion  be  over- ruled,  and  the  depofitions  read. 


r  ^ I  ]  B^aml'iffenfeat  v.  Barley  and  others. 

November  the  yp  came  on  upon  the  joint  pleas  of  the  widow,  and  the  fan  of 

24th  1737.  j^^^  -jyr^^  Barker,  governor  pf  Patna  in  the  Eajl  Lidies^. 

Caie  I  I.  i-^^^  -p^  |-^-jg  llfe-time  employed  the  plaintiff  in  private  trade^ 

Ante  19.  S.  c.  j^^,  banyan  or  broker  :  they  being  made  defendants  to  a  bill" 

A  biii  brought  brouciht  accainft  them  as  the  reprefentatives  of  Barker  for  an  ac- 

lor     3.ccouot  00  A 

agai.nftth-i-epre-  count it  was  pleaded  that  the  plaintiff  was  ati  alieji  horn^  aitd 

fencaaves  of  an  an  alien  Infidel y  not  of  the  Chriftian  faith,  and  upon  a  crofs.. 


fot  uSpiIadl  bill  incapable  of  being  examined  upon  oath,  and  therefore  dif- 

ed  that  the  pLun-  qualified  from  fuing  here, 

t\S  was  an  alien 

bom,  and  alien  infidel,  and  could  have  no  fuit  here. 

The  plea  over-       Lord  Chancellor  faid,  as  the  plaintiff's  was  a  mere  perfonal  de^v 

a^mereperfoiaf  i""^-'^^*^*  it  was  extremely  clear  that  he  might  bring  a  bill  in  this 

demand,  the  court ;  and  ovci-ruled  the  defendants'  plea,  without  hearing  one 

plaintiff  may  ^  ccanfcl  of  either  fide. 

bring  m  a  bill  m 
this  court. 


CAP.  IX. 

(A)  In  iv/jat  Cafe  allowed  or  not, 

March  24th, 
1738.  Thelaft 

Anon.  feal  after  Hilary 

Term. 

IT  was  faid  by,  Lord  Chancellor:  That  after  publication  is     Cafe  12. 
paft,   there  is  no  iuftance  of  a  plaintiff's  obtaining  an 
order  to  amend  .  his  bill,   without  withdrawing  his  replica-  ^j^^^piaiS" 

tlOn  cannot  amend 

without  withdrawing  his  replication. 

(l)  See  GoQiI^win  v.  Goodzv'in,  foji.  3  <vel.  370,  37 1» 


A 


C    A    P.  X. 

(A)  What-Jhall  he  a  good  Flea  and  well  pleaded. 

Chamberlain  v.  Knapp,  Hilary  Term, 

1735. 

,  ^  February  8ch. 

Will  having  been  made  for  tne  fale  of  lands  for  pay-    q^^^  j 
ment  of  debts,  the  prefent  bill  was  brought  by  a  ere-  i^. 


ditcr  againll  the  widow  of  the  teftator  in  poffeifion  of  fome  'J^ja  fol^^;^ -° 
of  the  lands  devifed,  praying  a  difcovery  of  her  title.  mentof  debis. 

Bill  brought  by 

a  creditor  of  teftator  againft  his  widow,  to  difcover  her  title  to  lands  in  her  pofieffion. 

She  pleads,  that  by  a  deed  of  fettlement  fhe  had  a  jointure  of  She  pleads  a  fet- 
al! the  lands  laying  in  a  town  called  and  that  ihe  was  f^^ment  ajjd 
willing  to  make  a  difcovery,    if  plaintiff  would  confirm  her  iffcrs  to'di^fcover 
jointure,  not  otherwife  (t)  ;  the 'plea  did  not  fet  out,  either  the  if  plaintiff  will 
date  of  the  deed,  or  the  particular  parcel  of  the  lands  contained  '^^^^^^'j}* 

'  -t  *■  neither  fets  out 

m  it.  the  date,  nor 

'  lands  contained  in  the  fettlement. 

Lord  Chancellor  held  the  plea  bad,  for  both  thefe  reafons,  and  The  plea  over- 
that  a  purchafer  for  a  valuable  confideration  would  be  bound  to  ^^^^^^  ^- 

r     r      1     1    r  -Tki  11  oucrht  to  have  fet 

let  lortii  thole  two  matters,    i  lea  over-ruled.  forth  boih  tiicfe 


matters. 


(l)  See  Lord  Porffmoiith  v.  Lady  Effijiy^hatny  i  Vtf.  430.  Leech  v.  Trollop y  2  Fef, 
662.    Scnhoiife  V.  Earl^  2  Fef,  450.    Ford  v.  Fecringy        junr.  76. 

Duncalf  v.  Blahe,  February  the 

.  8ch,  1737. 

THE  plaintiff  fubfcribed  a  poUcy  of  infurance  for  a  con-  (j.^^^ 
fulerable  fum  of  money ;  the  fliip  was  loll,  and,  as  fug- 
gelled,  fraiuiulently^  and  with  a  view  of  charging  the  plaintiff 
with  the  policy. 

E  3  The 
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^nftoer0,  pfea^,  nna  Demurrer^. 


DwKCAtF  V.       The  bill  fets  forth,  that  the  fnip,  inftead  of  having  proper  mer- 
&i.AKi.,      cantile  goods  on  board,  being  |)oiind  from  one  of  the  ports 

b^rfu-<^.'fl3  IrelarJ,  to  one  of  the  ports  in. France^  had  only  wool  on  hoard:- 
the  fhipwLloil  By  the  interrogatory  part  of  the  bill  it  was  prayed,  that  the  do- 
fraudulently,  fendant  might  fet  out  what  kind  of  goods  he  had  on  board,  v/hat 
ing  part  men-^'  invoices  were,  in  what  manner  the  fliip  v/as  cleared,  and 
tions  that,  in-    whether  ihe  had  not  arms  on  board  her. 

ftead  of  proper 

goodc,  lU  re  w:s  only  wool  on  board ;  and  in  the  interrogatory  part,  prays  defendant  may  fet  out  what 
kind  of  goods      had  on  board. 

[  ^  ]  The  deftnJant,  as  to  fo  much  of  the  bill  as  fought  a  dif- 
Def  ndant fields  covery  of  the  particular  nature  and  quniity  of  the  goods  men- 
tSt  make  k  pe-  tloned  to  be  fhipped  on  board  the  faid  fhip  to  be  fent  to  France, 
nal.o  export  and  what  quantity,  pleaded  an  a61:  of  pcirliament  of  i  /^7//.  <sf 
wool,  in  bar  ca  a,  y^/^.^,  T/jat  no  ivool  (hall  he  /hipped  from  Ireland,  or  imported  from 

difcovery  oi: -11       ,  -^z        t  i  i    r  i         ■  '   -n      /  t 

kind  of  goods  on  ^^''^''^'^^  P^^'^  ^^^'^  JLiverpool,   ana  Jome  ethers  in  ilngiand  ; 

board,  which  was  afterwards  made  perpetual  by  the  7  WilL  ^  Afar, 

arid  by  another  a£l  made  the  10  I !  W.  3.  it  is  enacfed,  That 
Hone  Jhall  direciiy  or  indirectly  export  from  Ireland  Into  any  foreign 
dominion  any  'wool^  and  all  offenders  againft  this  aB  are  made  liable 
to  the  fofeiiure  of  the  faid  ^vool^  and  alfo  to  a  forfeiture  of  '700I. 
for  e^)erj  offence.  That  the  value  of  the  cargo  on  board  the 
fiud  hhip,  and  infured  by  plaintiffs,  is  by  the  policy  afcert:iin- 
ed  at  3500/.  by  the  fum  infured  thereon,  and  therefore  it  can 
no  ways  concern  the  plaintiffs  to  know  the  particulars  of  the 
goods  \  but  the  difcovery  thereof  may  occafion  feveral  forfeit- 
ures, and  the  bill  charging  that  the  goods  lliipped  on  board, 
t^c,  by  the  defendant,  were  to  be  fent  to  Foniroffe  in  France^ 
which  by  the  laws  and  ftatutes  of  this  realm  is  prohibited,  and 
highly  penal,  and  the  difcovery  m.anifeftly  tending  to  draw  in 
the  defendant  to  accufe  himfelf  j  he  fubmitted.  Whether  he 
fliould  be  compelled  to  make  any  other  anfwer. 

I'he  Attorney  Generr-.'  for  the  plaintiff  admitted,  thaf,  in  the 
cn:irging  part  of  the  bii',  nothing  was  mentioned  to  be  on 
b^>ard  but  wool;  but,  by  the  interrogatory  part,  defendant  is 
aiked  in  genera!,  What  kind  of  goods  he  had  on  board  ?  and 
defendant's  plea  goes  in  bar  to  a  difcovery  of  all  kinds  of  goods 
wMch  \v'.re  on  board.  '  * 
The  plea  allow-  Lord  Chancellor  allowed  the  plea  (i);  but  agreed,,  if  other 
gw-lTba'^'vva!!!    ^'^'^      g^'^^''  mentioned  in  the  charging  part,  the  de- 

nientiori-a.A  -  he  fendant  mighr  liave  been  obliged  perhaps  to  have  given  fomc 
clurglng  p^r:,  if  ^.^fwer  to  it,  but  as  there  w^as  not,  defendant  was  not  obliged 
on'-s'i  :;'id;at  i^  '  "nfvver  that  interrogatory  part:  The  only  doubt  he  had  w^as 
muu  lav-  -;iven  as  to  the  clearing  of  tlie  Unp,  and  having  arms  on  board,  and 
foaic  auivver  to  ^j.^^       j^^  thouf^ht  afterwards  mij^ht  be  covered  with 

the  plea  . 

Agreed  in  this  cafe,  that  a  plea  may  be  bad  in  part,  and  yet 
not  fo  in  the  whole  (2). 

[1)  Set  Harrifon  w  Soiithcote,  po/l.  Derby  v.  Duke  of  Athol,  1  Fef.  205. 
and  the  cafes  cifed  thf^re  in  note  under  Eajf  India  Company  v.  CampheU,  ibid, 
page  5  ,9.  247.     Fi7tch  v,  Fmch,    •   V (f  492  Bi-' 

(2)  b:.sri  of  Snfolk  V.  Green,  pojl.  451.  llvop  of  Sodor  and  Man  v.  Earl  of  Derbjf 
Ham/on  \.  Southcote,  pod.  ^l<^,    £uri  of  ihul.y^-]. 
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DeggS  Y.  Colehroohe,  February  the 

29th,  1738. 

Vide  title  Cg^J-. 

March  Xkt  3d, 

Morgan  v.  Morgan,  1738. 

IT  was  in  this  cafe  laid  down  by  L^ir^/  Chancellor  as  a  rule,     Cafe  1 5, 
that  where  a  defendant  pleads  a  decree  of  diiiniffion  of  a 
forn^er  caufe,  for  the  fame  matters,  in  bar  of  the  plaintiff's  de- 
mand on  his  new  bill,  if  the  piamtiff  does  not  apply  to  the  court,     r  i 
that  it  may  be  referred  to  a  Mafter  to  ftate,  whether  there  is  *" 
fuch  a  decree,  but  fets  down  the  caufe  upon  the  new  bill  for 
hearing,  it  is  a  waiver  of  his  right  of  application  for  fuch  refer- 
ence, and  the  court  will  determine  it. 


Chatman  v.  Turner. 

I73> 

T  ORD  Cha?iceUor :  The  defence  proper  for  a  plea  muft  be    Cafe  16, 
fuch  as  reduces  the  caufe  to  a  p2i.*«cular  point  (i),  ai.d  Thedefencepro- 
from  thence  creates  a  bar  to  the  fuit,  and  is  to  fave  the  parties  per/oj^^  plea 

..  iir         •  •      muft  be  fuch  as 

expence  m  examination,  and  it  is  not  every  good  defence  m  eq  uity  reduce^  die  caufe 
that  is  likewife  good  as  a  plea  ;  for  where  the  defence  confifts  to  a  particular 
of  a.  variety  of  circumftances,  there  is  no  ufe  of  a  plea,  the  ex-  pomt,  and  from 

n  n-i    1  1  rr-  r>     r    7,      •        r    t    thence  crcdces  a 

ammation  mult  itill  be  at  large,  and  the  effect  of  allowmg  iucn  bar  to  the  fuit, 
a  plea,  V/ill  be,  that  the  court  will  give  their  judgment  on  and  every  goad 
the  circumffances  of  the  cafe,  before  they  are  made  out  by  is'i^^^uikc^wif^ 

proof  (2  ).  good  as  a  plea, 

(l)  Whitlread  v.  Broclhurji,  1  (2)  Bronvnfword  V.  Edwards,  Z  Vef, 

Cha,  lief,  417.  247. 


CAP.  XL 

apprentice. 

Vide  title  Ma/Ie'r  and  Servant, 


CAP.  XII. 

(A)  IVhere  good  though  on  a  Sunday, 

parte  Kerney,  DecmUr  the 

^  azd,  1744. 

THE  petitioner,  who  had  been  an  affignec  under  a  com-    Cede  17. 
miffion  againft  Philip  Shehany  was  dilcnart^ed  by  order  of  cy  if  J^ 
Jjord  Ckaiieellory  and  directed  to  convey  to  new  affignees,  and  ntbic  toTe"  ar- 

reftcd  .vhile 

under  the  fummons  of  coniaiiflioners  of  baakrujts. 

E4  to 


54  Siteff. 

Mse  parte  to  accoutit  feven  days  after  he  had  conveyed  to  the  new  affignees, 
KERNfiYt  pafled  his  accounts ;  but  being  an  incumbred  perfon,  he 

begged  the  commiffioners  would  give  him  their  farnmons  for 
the  next  fitting  under  the  commiffion ;  the  commiihoners  told 
'C  55  3  him,  that  as  he  had  done  every  thing  that  was  neceffary  in  pur- 
fuance  of  Lord  Chancellor's  order,  it  would  be  of  no  ufe  to 
him  ;  but  however  upon  his  importunity  they  did  give  him  their 
fummons. 

Kernsy  attended  on  the  day  mentioned  in  the  fummons,  and 
was  examined  two  hours ;  as  he  was  returning  home,  one 
Lawn  a  fheriff's  officer  arrefted  him,  and.notwithflanding  Ker- 
ney  (liewed  him  the  commjaTioners*  fummons,  he  damned  it,  and 
faid  he  did  not  regard  it  of  a  farthing,  and  kept  him  in  cuftody 
fevera!  hours. 

The  petitioner  now  applies  to  Lord  Chancellor  to  be  difcharged 
from  the  arreft,  and  that  the  officer  may  bg  cenfured  for  his 
abufe  of  the  commiffioners'  warrant  of  fummons. 

Lawn  the  fheriff's  officer  admits  the  arrell  in  his  affidavit, 
but  denies  his  aoufing  the  fummons. 

Lord  Chancellor :  i  thmk  this  a  matter  of  great  confequence, 

ly?,  Material  as  to  commiffioners  of  bankrupt  in  general. 

2dly,  Material  with  regard  to  the  liberty  of  the  fubje£l. 

^dly,  Material  in  other  commiffions  under  the  great  feal, 
as  of  charitable  ufes,  commiffions  of  lunacy,  &c,  for  ffiam  ar-^- 
refts  may  be  fet  up,  even  by  the  perfons  themfelves,  in  order  to 
prevent  their  attendance  to  be  examined  as  v/itneffes  before  fuch 
commiffi^oners. 

Ordered,  That  Charles  Lawn^  before  the  next  day  of  peti-» 
tions,  give  fecurity,  to  be  approved  of  before  a  Mafter,  for 
his  attending  de  die  in  die?n^  to  anfwer  interrogatories  to  be 
exhibited  concerning  the  contempts  charged  upon  him  in  the. 
affidavit  of  the  petitioner,  late  affignee  of  Philip  8hehan»  And 
if  Lawn  fhould  not  give  fuch  fecurity,  ordered,  he  fhould 
ftand  committed  to  the  Fleet  for  the  faid  contempts;  and  if 
Lawn  ihall  give  fuch  fecurity,  then  ordered  that  the  petitioner 
do  within  a  week  after  fuch  fecurity  exhibit  interrogatories 
before  the  Mafter,  for  examining  Lawn  touching  the  faid  con- 
tempts, and  that  Lawn  do  attend  the  faid  Mafter  de  die  in  diem 
for  that  purpofe. 

And  as  no  precedents  have  been  produced  of  like  cafes  be-> 
fore  the  court,  of  arrefls,  notwithftanding  commiffioners'  war^ 
rant,  tho'  it  very  probably  may  have  happened  *,  let  the  petition 
ftand  over  till  the  next  day  of.  petitions,  and  a  fearch  be  made 
for  fuch  cafes,  and  v^hat  the  com-t  have  done  upon  it ;  and  in 
the  mean  time  recomm.ended  it  to  the  counfel  for  the  fheriff'^ 
officer,  to  advife  him  to  difcharge  the  petitioner  (i). 


(i)  See  Ex  parte  Dick^  and      parte  Stoiu,  2  Black,  Rep,  1142. 
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Ex  parte  Whitchurch.  '  >«Mhe  2d, 

^  Z749. 

ANCOCK  and  Hooper^  the  affignees  of  HalMay^  a  Cafe  18. 
bankrupt,  obtained  an  order  for  a  Mailer  to  take  an  ac-  The  petitioner 


was  arrefted  on  a 


H  . 

count  of  the  dealings  between  Whitchurch  and  the  bankrupt,  g^^j^^  ^^^^ 
*who  reported  231  /.  5/.  o  d.  to  be  due  from  him  to  the  bank-  chancellor's  tijp- 
rupt ;  and  on  arguing  exceptions  to  that  report.  Lord  Chancellor  ftaff,  ^^^^"^^^ 
fettled  the  fum  at  226/.  only,  which  Whitchurch  was  ordered  to  ^u^rtfor° a  con- 
pay  to  Halliday^S  affignees.  tempt  in  dif- 

obeying  an  order; 

he  now  prayed  to  be  difchargedj  infixing  his  arreft  and  commitment  to  the  Fleet  was  Illegal,  being  con- 
trary to  the'ftatute  of  the  %<),Car,  a.  c.  -j.f.  6.  Lord  Chancellor  doubtful  at  firft,  but  on  confideration 
thought  it  a  lawful  anreft,  though  on  a  Sunday, 

Whitchurch  not  paying  the  money  purfuant  to  the  order,  on    £  ^56  J 

the  19th  of  June  his  Lordflnp  granted  the  following  warrant  for 

apprehending  him  and  carrying  him  to  the  Fleet* 
In  the  matter  of  Edward  Halliday^  a  bankrupt, 
"  Whereas  by  an  order  dated  the  28th  day  of  November y 
made  in  this  matter  upon  the  petition  of  Jonathan  Hancock 
and  Richard  Hooper^  affignees  of  Edward  Halliday  the  bank- 
rupt,  it  was  ordered,  that  William  Whitchurch  Jhould  Jland 
committed  to  the  prifon  of  the  Fleets  for  his  contempt  in  the 
faid  order  mentioned,  and  that  a  warrant  for  fuch  his  com* 
mitment  fnould  ifiue  accordingly;  thefe  are  therefore  in  pur- 
fuance  of  the  faid  order  to  will  and  require  you  forthwith, 

"  upon  receipt  hereof,  to  make  diligent  fearch  after  the  body 
of  the  faid  William  Whitchurch^  and  wherever  you  fhali  find 

.     him,  to  arrejl  and  apprehend  him^  and  to  carry  him  to  the  prifon 
of  the  Fleety  there  to  remain  till  further  order,  willing  and  re- 

y  quiring  all  mayors^  foeriffs^  juflices  of  the  peace ^  conflahles,  head- 
boroughs^  and  all  other  his  Majefys  oficers^  and  loving  fubjeUs^ 
**  to  be  aiding  and  cifffling  to  you  in  the  due  executio?i  cf  the  pre^ 
*'  mifjes^  as  they  tender  his  Majefty's  fervice,  and  will  anfwer 
the  contrary  hereof  at  their  perils ;  and  this  ftiall.  be  to  you, 
or  any  of  you,  that  (iiall  fo  do  the  fame,  a  fuficient  war- 

.  «  rant.    Dated  this  i5th  day  oljune  1748." 

'  HARDWICKE,  C. 

To  John  Eyles,  Efq;  Warden  cf  the 
Fleet,  or  his  deputy,  attending 
the  High  Court  of  Chancery. 

By  virtue  of  this  warrant  Whitchurch  was  on  Sunday  the  9th 
.  of  05lober  lait,  between  4  and  5  in  the  afternoon  arrefted  at 
Frooine  in  SomerfetJJjire,  by  Jaines  Adhun^  his  Lordlhip's  tipftaff, 
by  the  order  and  direction,  and  in  tlic  prefence  of  Mr.  Stephen 
Skurrayy  folicitor  for  the  aflignees  of  Halliday,  and  by  them 
detained  at  Froonie  till  Monday  morning,  and  then  conveyed  by 
^dlam  to  the  Fleet  prifon,  where  he  Hill  is  charged  with  that 
warrant  only. 

^  The  petitioner  infiftcd  that  being  arrefted  on  a  Sunday,  by 
virtiie  of  a  warrant  founded  on  his  Lordfhip's  order,  for  non- 

paymi^nt  > 
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Ex  parte 

WsiTCHURCir. 


lS7  1 


A  man  may 
furrender  him- 
fclf  voluntarily 
to  any  warrant 
upon  a  Sur.day* 


payment  of  mo7iey  only^  and  not  for  ircafon^  felony^  cr  breach  of  the 
peace^  it  is  contrary  to  the  ftatute  of  the  29th  of  Charles  the  Se- 
cond, ch,  5  7»  hitituled.  An  A6t  for  the  better  obfervation  of 
the  Lord's  day,  commonly  called  Sunday^  fee.  6,  Provided 
**  alfo  that  no  perfon  or  perfons  upon  the  Lord's  day  fhafl 
"  ferve  or  execute,  or  caufe  to  be  ferved  and  excuted,  any 
"  writ,  procefs,  warrant,  order,  judgment,  or  decree,  except 

in  cafes  of  treafon,  felony,  or  breach  of  the  peace,  but  that 
**  the  fervice  of  every  fuch  writ,  procefs,  warrant,  order,  judg- 
"  ment,  or  decree,  ihall  be  void  to  all  intents  and  parpofes 

whatfoever." 

And  therefore,  the  arreil  being  illegal,  infifted  that  he  was 
illegally  detained  in  cuflodyj  and  ought  tc  be  difcharged. 

Againil  the  petitioii  was  read  the  afiidavit  of  James  Adlamy 
who  fv/ore  that  on  the  9th  of  OEloher  lafl,  be.rig  Sunday  in 
*^  the  evening,  Whitchurch  came  into  the  yard  of  the  George  Inn 
in  Froomey  where  Adlam  was,  and  he  tliereupon  told  Whit* 
church  he  had  my  Lord  Chancellor's  warrant  againft  hin\> 
io  ivhich  IVhitchurch  hiimediateJy  arifivered^  he  hnew  it,  and  he 
heard  he  nuns  there ^  and  came  on  purpofe  to  be  tahe?i  up  ;  and  that 
*^  he  feveral  times  after,  both  the  fame  night  and  the  next  day 
declared  the  fame." 

Adlam^s  afBdavit  was  confirmed  by  two  others  to  the  fame  ef- 
fe£l.       He  likewife  fays  he  has  often  been  told,  and  always 

apprehended  thtfe  warrants  for  contempts  might  be  executed 

on  a  Sunday  J  and  he  has  himfelf  done  it  feveral  times,  and 
"  was  never  complained  of  before  on  that  accoinit.''  And 
it  is  agreed  on  all  hands  that  a  commilTion  of  rebellion  may  be 
executed  on  a  Sunday^  though  it  iffued  for  want  of  an  appear- 
ance, or  an  anfwer  only,  and  it  does  not  appear  to  the  ofncer 
by  tire  warrant  for  what  the  commitment  iilues,  as  may  be  feen 
by  the  copy  of  the  warrant. 

Mr.  Attorney  General  againft  the  petition  cited  6  Mod.  95. 
Carth.  504.  and  the  fame  cafe  in  Saik.  Parhr  v.  Sir  IVilliam 
Mocre-  626. 

Lord  Chancellor :  It  appears  from  the  afRdavits,  that  there  is 
not  any  otcafion  for  the  court  to  make  any  ftretch  in  rlie  peti- 
tioner's favour,,  and  he  was  befides  endeavouring  to  defraud  the 
creditors  of  Halliday  by  abfconding. 

When  this  petition  came,  on  before,  I  was  a  good  deal  doubt- 
ful, and  rather  inclined  to  think  it  was  a  cafe  within  the  fla- 
tute  of  the  29th  of  Charles  the  Second  ;  but  upon  looking  into 
the  matter  fnice,  I  have  in  a  good  meafure  alterea  my  mind,  and 
think  it  a  lawful  arreft,  though  on  a  Sunday, 

But  I  will  obferve  firft,  as  to  the  voluntary  furr^nder  of  the 
petitioner  to  Adlam  my  tipftafF, 

The  flrength  of  the  evidence  goes  to  his  voluntary  furrender, 
for  the  fa£t  is  pofitively  fworn  to  by  three  perfons,  and  denied 
by  Whitchurch^ ?>  affidavit  only ;  and  there  can  be  no  doubt  but 
a  man  may,  if  he  pleafes,  furrender  himfelf  .voluntarily  to  my 
v/arrant  on  a  Sunday, 

^  The 
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The  order  of  commitment  which  has  been  made  in  this  caufe,  Exfant 
is  very  different  from  procefTes  that  ilTue  to  O^.eriffs,  ^SV.  for  it  Whitchukch- 
is.  That 'the  pnriy  fjjouid  [land  cDmmitted^  and  is  different  too  froni  '^^^  order  of 
molt  of  the  o'^deis  vn  otner  courts.  here,  that  the 

forty  Jhould 

Jland  committed f  and  if  petitioner  had  been  prefent  when  the  order  was  pronounced,  he  was  inftantlf 
a  prifoner. 

If  this  man  had  been  prefent  in  court  when  the  order  was 
pronounced,  he  was  inftantly  a  prifoner,  and  the  warden  might 
have  taken  him  ^way  to  gaol  dire^lly. 

The  books  of 'practice,  though  I  do  not  fay  they  are  of  autho-     C  5^  T 
rity,  yet  all  agree  in  ;aying  it  down  that  the  party  is  coniidered 
as  a  prifoner  from  the  time  of  the  order  pronounced. 

This  is  a  warrant  directed  to  thi  %ery  gaoler  to  take  him  and 
carry  him  to  prlfon,  and  differs  from  warrants  of  other  courts, 
which  are  dire<fle(t  to  IherifFs,  and  other  minifteriai  officers,  and 
not  direQed  to  the  gaoler  ,  and  I  do  not  know  that  this  is  done 
in  any  inftance,  but  where  the  party  is  confideredas  the  prifoner 
of  the  gaohr  from  the  time  of  the  order  pronounced. 

Efcape -warrants  are  in  aid  of  the  gaoler,  and  command  all 
officers,  conftables,        to  aflift  him. 

And  this  very  warrant  is  drawn  up  in  the  fame  manner,  and 
therefore  alike  in  this  refpe6t,  and  efcape-warrants  may  be  put 
in  execution  on  a  Stmday, 

In  the  cafe  of  Sir  - — - — -  Cecily  and  others  of  the  tov/n  of  Lord  Chief 
Nottirwham,  Cafes  in  King  William's  time  The  quef-  M\'^^'^'o£ 

^        '  r  n      7  opinion  a  man 

tion  was,  whether  fervmg  an  attachment  upon  a  Sunday  lor  might  be  taken 
"  a  contempt  was  within  the  ftatute  againft  fabbath-breaking  ?  "P^"  ^  SufjJaf 

Said  Lord  Chief  Juilice  Ho/t,  fuppofe  it  were  a  warrant  to  contempt^  be- 
"take  for  forgery,  perjury,         fhall  they  not  be  ferved  on  a  caufe  in  the  na- 
'<  Sunday?    And  fliall  not  any  procefs  at  the  King's  fuit  be  ^ahf  eacr^d 

*ferved  on  Sunday?    Surely  the  Lord's  Day  ought  not  to  be  a  an ex^ception out 
**fan£luary  for  malefactors,  and  this  cafe  partakes  of  the  nature  oftheattof 
'^o{  procefs  upon  an  indiament,  "  parUament. 

So  that  Lord  Chief  Juftice  Holt  was  incHned  to  think  that  a 
man  might  be  taken  upon  a  procefs  of  contempt  on  Sunday^  be- 
caufe  it  was  in  the  nature  of  a  breach  of  the  peace,  and  an  ex- 
ception out  of  the  a£t  of  pari i^i  men t. 

7.  If  a  man  may  be  taken  on  an  attachment  for  non-perform~  Held  that  a  man 
ance  of  an  award  upon  a  Sunday  (i)  as  was  held  by  the  court  of  niight  be^ taken 
Common  Pleas  in  a  cafe  cited  by  tlie  Attorney  General,  why  is  att^chment^" 
not  a  contempt  for  non-performance  of  an  order  of  this  court,  for  non-per- 
equally  a  breach  of  the  peace,  as  the  non-performance  of  an     »"^nce  of  an 

^     ^  r        J  r  awai-d.    A  con- 

award,  tempt  for  non- 

V  perform-ince  of 

an  order  of  this  court  equally  a  breach  of  the  peace* 

8.  Therefore  ,  as  it  feems  to  be  warranted  by  the  words  of  the 
warrant  itfelf,  that  he  is  a  prifoner  from  the  time  of  the  order 

{\^  Y'c^  K'wgv.  Myers  y  i  Durn.^  EaJTs    award  upon  a  Sunday^  was  fa  id  to  have 
Rep,  266.  [he  cafe  here  cited  of  an  at-    betn  over-ruled  by  fubfequent  cafes, 
taclunenc  for  non- performance   of  an 

pro- 
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^  Ex  parte  pronounccd,  I  will  not  difcharge  him,  efpeclally  as  he  is  not 
*  without  remedy  ;  for  he  may  bring  an  habeas  corpus^  or  an  ac- 
cord Chancellor  tion  of  falfe  imprifonment,  and  therefore  order  that  the  petition 
""Slf!"  for  his  difcharge  be  difaiffed. 

not  without  re 

medy,  for  he  may  bring  an  habeas  corpus^  or  an  aclion  of  falte  imprifonment. 
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CAP.  xm. 
^JTets. 

Vide  title  Heir  and  AnceJIor,  and  Executors  and  Admin  ijl  rat  or 

Tdruary  the  p  H 

4th„i739.  J 

S.  C.\mb.4i3.  'T^HE  teftator  gave  feverai  legacies,  and  made  .5.  his  e?:e- 
gives  fcverai  cutor  and  refiduary  legatee.    B.  receives  all  the  afiets, 

iegdcies,  and  j^y^g  l^nds  with  the  money,  and  dies,  and  likewife  boueht 

jnak  s5.h-;s  ex-    ,  r       i  •  r  \         rL  i  -  i        n  » 

ccutor  and  rcfi-  equity  01  redemption  oi  another  eltate  on  which  teftator  had 
duary  legatee,  a  mortgage.  The  bill  v/as  brought  by  the  feverai  legatees  againfl 
thi^an^etn^nd  adminiftrator  and  heir  at  lavvr  of  to  be  paid  their  legacies 
Buys  lands  with  out  of  his  real  and  perfonal  efliate, 

the  money,  and 

dies,  and  Jfo  bought  the  equity  of  redemption  of  another  eflate  on  which  A.  hod  a  mortgage.  Bill 
brought  by  If  gatees,  to  be  paid  their  legacies  out  of  y^'s  real  and  perfonal  eftate.  The  court  direftcd 
an  inquiry,  whether  part  of  the  aflets  were  laid  out  in  the  purchafe  of  an  ellate,  and  if  they  were, 
dleclared  they  ouglit  to  be  reftored  to  teftatofs  perfonal  eilate.  The  ecjuity  of  redemption  held  to 
fee  alfets. 

Pirft  queilion,  If  the  perfonal  afiets  are  not  futTicient,  whe- 
ther the  legatees  may  not  come  upon  the  purchafed  eflate  for 
fatisfa£tion  ? 

Second  queftion,  Whether  tlie  equity  of  redemption  of  the 
mortgaged  ellate  bought  fmce  the  death  of  the  teftator,  may  not 
be  conhdered  ftili  as  the  affets  of  the  teftator,  and  liable  to  an- 
iwer  the  legacies  ? 

For  the  plaintiffs  was  cited  the  cafe  of  Bohiey  v.  Hamiltmy 
before  Lord  A7;^?^,  y/^/y  the  4th,  1729. 

For  the  defendant,  Kirk  v.  Webby  Free,  in  Ch.  84.  and  Kinder 
V.  Mllwardy  2  Vern,  440. 

Lord  Chancellor :  Courts  of  equity  have  been  very  cautious 
hov/  they  follow  money  which  has  been  laid  out  in  land,  bc- 
caufe  it  has  no  ear-mark,,  though  they  have  done  it  in  fome 
cafes  ( f ). 

The  principal  difficulty  in  thefe  cafes  is,  with  regard  to  the 
proof;  for  the  different  intercfls  of  the  parties  introtluce  a  con- 
trariety of  evidence,  and  is  no  fmall  temptation  to  perjury, 

(1)  Fidf  Kirk  Vr  Wehb^  Tree,  Cha^  84.     2  Vern.  440.  S.  C.  2  Eq.  Ab.  744.  pi.  4. 
HeiMh  V.  Heron,  ibid.   iSt,.     2  Eq-    Ah.     S.  C.      t>('g  v.  De?y    2   P.    IV.  414, 
744.  S.  C,    Hal  ot  V.   Markanty    Free.    Wake  v .  Whorivo' d y  poJi.Zi'oL  159. 
Cf:a.  i68.     2  Eq.  Ah  744    pi  3.  S.  G.     BaUveyw.  Hamilton,  Amh.,/[i^.     Lane  V, 
KluJtr  V.  hlil^vard.    Free.   Cha.   172.    Dl^hton,  A/nb,  409. 

But 
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But  in  the  prefeiit  cafe  I  tKink  it  is  neceiTary  tliere  fhould  be  ^^y^^^^^* 

an  inquiry,  whether  part  of  the  affets  of  the  teftator  have  been 
laid  out  iu  the  purchafe  of  an  eftate  ?  Becaufe  if  it  fliould  plainly 
appear  that  they  have  been  fo  laid  out,  they  ought  to  be  reftored 
to  the  peifonal  eftate  of  the  teftator. 

,  Suppofog  the  executor  had  been  living,  and  had  by  his  an-  Where  an  eftats 
fwer  ovc'oed  that  he  had  laid  out  part  of  the  aflets  in  fuch  purchafe,  ihe  nTme^of  one 
*it  would  have  removed  the  objection  of  fraud,  and  perjury,  by  and  the  money 
letting  in  parol  proof;  but  the  perfon  now  before  the  court  is  f^f^\^^^^^^^^* 
only  the  adminiftrator  of  the  executor,  and  though  he  does  in-  withitanding 
deed  admit  that  credit  is  given  to  the  accounts  of  the  executor,  thei-e  is  no  deda- 
yet  this  is  no  evidence  againft  the  infant  heir  at  law,  but  it  is  ^.^'""^ 

,  -  .        .      .         1  •    r  rv  IT  r  ■  ^^'^^  nominal 

gTound  tor  an  mqinry  nito  this  lact,  and  the  means  or  coming  purchafer. 
a*t  this  by  way  of  refulting  truft  is  excepted  out  of  the  ftatute  of 
frauds  ;  if  the  eftate  is  purchafed  in  the  name  of  one,  and  the 
money  paid  by  another,  it  is  a  truft  notv/ithftanding  there  is 
no  declaration  in  writing  by  the  nominal  purchafer  ( i),  ^nd  upon 
enquiry  a  little  matter  will  do  to  make  it  a  charge  pro  tanto. 

As  to  the  fecond  point  with  regard  to  the  equity  of  redemp- 
tion, I  think  it  is  very  clear  that  it  muft  be  confidered  as  aflets, 
and  liable  to  the  legacies. 

(i)  Loyd  V.  Spillet,  fojl  2  vol,  150. 


CAP.  XIV. 

atuaro  ana  3i*bitrement. 

(A)  Parties  only  affecied  by  it. 

(B)  For  what  Caufes  Jet  afide, 

(A)  Parties  only  affeBed  by  it* 

Thompfo7l  V.  Jts[Qel  et  al*.  E-ifier  term, 

1738. 

FOWLER,  one  of  the  defendants,  enters  into  articles  pre- 
vious  to  his  marria.c^e,  in  confideration  of  1100/.  norcinn.  .revfoufio 


-  o  '  -      —  i-.wii,  previous  TO  ais 

to  veit  1000/.  m  truftees  within  fix  months  after  his  marnac^e,  m:ini;ige  agn  es 
the  intereft  tliereof  to  be  received  by  him  and  his  wife,  durfrcr  to  veil  1000 A  ia 

1*  1     /•  1      t  V  ,  '  t>  truitees,  rue  111- 

tneir  hve3,  and  alterwards  the  1000/.  was  to  be  equally  divid-  t. roil  thereof 
cd  between  the  iiliic  of  that  marriage;  and,  as  a  farther  fecu-  l>^- »^'^<iiv^ J 


nty  lor  the  performance  of  this  agreement,  gives  a  warrant  of 
attorney  to  tlie  truftt-es  to  confcfs  a  judgment  for  that  fum,  I'lvc-./and^iker- 
v^'hich  is  foon  afterwards  cntrcd  up:  FowUr  alter  that  enters  ^.u^li  to  he  di- 
into  a  partnerlliip  in  the  wine  trade  with  one  Hainilton,  and  being  ^Icl^wi-u^'mi 


gives  cHi^  crxiT^ 

tees  a  wanaMt  of  nrioniry  to  cnntxfs  a  jii.lsmcnt  for  that  fum  which  was  ciitcreJ  up  accordin.^ly.  A. 
euttTJ  itun  parrn-  rihipvvith  li .  aticiwaicl;,  and  being  indebted  to  tlie  partnerHup  citato  in  more  than 
i.-^tcrelt  11  tha^.  cilatc,  they  fubmit  die  difference  bclw.cn  them  to  arbitration  ,  and  pai-t  of  the  itoclc  iu 
toadcis  awarded  to_  be  lodged  in  tlic  liands  of  a  third  perfon ;  any  part  to  be  delivered  to  cipher  of  the 
parties  on  makin-  it  appear,  any  bond  or  other  debt  due  from  the  partaer;h;p  had  been  paid  bv  cith-p. 
^hcquantuy  tobc  dclivc;cJin  propordonto  tjicmoncypaiJ.     ■  i  . 

indebted 


_  uiaMt  or  nri.MT.ry  to  cnntxfs  a  jii.lsmcnt  for  that  fum  which  was  entered  up  accordin.'lv.  A. 
Cuter.!        i>       ■.  /k;.^  ..  .i-i.  i>        .  1.       1  ■  •     ■   ■  ■  .  .       .  _  .     '  j 


fir  ^mm  ana  arliitrement. 

'i^'^No&rct^lv  ^^^^  partnerfhlp  eflate  in  a  larger  fum  of  money  than 

oate  a  .  j^j^  intereft  ill  the  par:neri]iip  effedls,  or  any  other  property  he 
had,  could  fatisfy,  the  two  partners  fubmit  the  difference  between 
them  to  arbitration,  and  accordingly  a  parol  award  is  made,  that 
40  pipes  of  wine,  part  of  the  flock  in  trade,  fhould  be  lodged  in 
the  hands  of  a  third  perfon,  one  Hayward\  but  any  part  thereof 
to  be  delivered  to  either  of  the  partners  on  producing  any  bond, 
^c,  which  had  been  entered  into  on  nccount  of  the^ parinerjhipy 
paid  off  by  the  party  producing  the  lame  ;  the'quantity  of  wine 
to  be  delivered  to  be  in  proportion  to  the  money  fo  paid  off. 
ile^m^dHa'^       The  40  pipes  of  wine  v/ere  accordingly  depofited,  with  the 
tickrbnng^I      confent  of  Hamilton  and  Foivler^  jn  the  har.cis  of  Haywardy  after- 
^cire facias oii      wards  ^  fcire  fa,  is  brought  on  the  judgment  fo  confeffed  to  the 
WdS"^     tr-Liitees  in  the  marriage  articles,  and  a  moiety  of  thefe  40  pipes 
them,  andt-kea  taken  in  execution  by  2^ fieri  facias  as  the  property  Fowler. 
moiety  of  the 

depofited  ftock  in  execution  as  the  property  of 

Bill  by  the  part-  The  bill  is  now  brought  by  Hamilton^  who  is  likewife  a  (t^ 
to^UtlcxI^iht^^  parate  ereditoir  of  Fowler^  and  twelve  other  creditors  on  the  ac- 
execudo-a,  and  to  count  of  the  .partnerfhlp,  to  fet  afide  this  execution,  and  to 
SiTftocTIb^^  ^^^^  the  value  of  the  moiety  of  the  40  pipes  of  wine  approprl- 
feized  appropri.  ated  to  the  payment  of  the  debts  of  thefe  creditors,  fuppofing 
ated to  payment  the  pipcs  of  winc  fpccifically  bound  by  the  award,  and  the  exe- 
Mftiigk  was  ^^P^^it^"S  them  in  the  hands  of  Hayward  ac- 

fpe  ificaiiy       cording  to  the  award, 

bound  by  the 

award,  and  the  execution  of  It.  The  phintiffs  being  no  parties  to  the  fubmiffion,  nor  privy  at  all  to 
the  tr?.nfa£lion,  nor  under  an  obhgation  of  abiding  by  the  award^,  ought  not  to  hwe  tiie  btneiit 
of  it>  and  therefore  bill difmiiTed. 

Mr.  Fazaherley  for  the  plaintiff,  taking  it  for  granted  the 
award  with  refpecl  to  the  depofit  of  the  wine  was  intended  as  a 
provlfion  for  the  creditors  on  the  partnerfhip  account,  and,  as  a 
fecurity  for  the  payment  of  their  debts,  infifted  that  every  award, 
when  made,  was  confidered,  in  point  of  law,  as  the  very  a£t  of 
the  parties  fubmitting  to  the  determination  of  the  arbitrators, 
and  as  the  agreement  of  the  parties  themfelves;  and  it  is  upon 
that  foot  an  a61:ion  of  debt  lies  againft  the  party  on  the  award, 
for  when  a  fubmidion  is  made  a  rule  of  court,  an  attachment 
lies  for  non-perf^ormance  of  the  award,  ss  a  breach  of  his  own 
agreement,  which  by  rule  of  court  he  had  engaged  to  perform  j 
and  that  this  cafe  therefore  mud  be  confidered  in  the  fame  light, 
a«  if  the  parties  themfeives  in  the  firft  inflance  had,  without  the 
intervention  of  any  arbitrators,  agreed  to  make  a  depofit  of  thefe 
pipes  of  wine  for  the  purpofe  mentioned  in  the  award  ;  that  in 
fuch  cafe  the  creditors,  tho'  there  might  be  no  alteration  in  the 
property  made  thereby,  would  have  an  equitable  lien  on  thefe 
wines  fpecifically  in  fatisfaftion  of  their  debts,  and  as  fuch  would 
prevail  againft  any  execution  afterwards  at  the  fuit  of  any  other 
perfon  ;  that  the  judgment  creditors  here,  the  trufieesy   merely  as 
fuch,  had  no  intereft;  in  thefe  wines,  but  that  right  muft  arife, 
if  at  ail,  horn  the  fieri  faciasy  which  could  not  take  place  here, 
.  as  there  was  a  prior  equitable  lien  upon  them:  That  indeed 

where 
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wliere  goods  are  fpecifically  bound  in  equity,  and  a  pttTcTiafer  Thompson 
without  notice,  Isc.  afterwards  gains  a  legal  right  in  them,  ^^^r. 
having  advanced  his  money  at  the  time  upon  the  credit  of  thofe 
very  i^oods,  as  fuch  purchafer  has  an  equal  equitable  lien,  and 
the  law  too  on  his  fide,  his  right  will  prevail  ;  but  it  is  other- 
wife  where  the  creditor  at  the  time  his  demand  firft  accrued, 
relied  only  on  the  perfonal  fecurity,  and  general  credit  of  his 
debtor  there  any  legal  right  which  he  obtains  afterwards  la 
any  of  the  eBeds  of  his  debtor,  muft  be  fubjed  to  every  fucli 
trufl:  or  equitable  lien,  which  they  were  liable  to  in  the  hands 
of  the  debtor  himfelf,  and  fuch  creditor  can  only  ftand  in  tho. 
place  of  his  debtor;  as  in  the  cafe  oi  bankruptcy,  the  afligneesji 
iff.-,  tho'  perhaps  equally  creditors  with  any  omers  (who  have 
before  obtained  an  equitable  lien  on  any  of  the  bankrupt's  ef- 
fe6ls  fpecifically)  and  have  the  law  on  their  fide  too,  tlie  pro- 
perty of  the  bankrupt's  efFe6ts  being  vefled  in  the  alTignees,  yet 
they  muft:  only  ftand  in  the  place  of  the  bankrupt,  and  take  Ms 
effects  fubje£l  to  all  thofe  equitable  chargesj  which  they  were  li- 
able to  in  the  hands  of  the  bankrupt.  Vide  Salk,  449.  "Baylor 
V.  Wheeler^  and  Eq.  Caf,  Abr.  320.    Burgh  v.  Francis, 

Mr.  Noel  e  contra  infiftied  that  tbe  creditors  had  no  rigbt  to 
bring  a  bill  to  have  this  award  carried  into  execution,  not  being 
parties  to  the  fubmiftion,  nor  concerned  therein,  it  being  a 
matter  altogether  tranfafled  between  Foivler  and  Hamilton  only; 
and  therefore  as  the  creditors  would  not  at  ail  be  concluded  bj 
this  award,  but  at  liberty  ftill  to  purfue  their  remedy  as  thej 
thought  proper,  for  the  recovery  of  their  debts,  there  was  no 
reafon  why  they  fhould  have  any  benefit  from  this  award,  be- 
caufc  it  happened  to  be  in  their  favour ;  he  relied  like  wife  on 
the  want  of  fufficient  evidence  on  the  part  of  the  plaintiffs,  to 
prove  the  acquiefcence  of  Fowkr  in  the  award,  or  even  his 
knowledge  what  the  award  was;  and  indeed  the  only  evidence 
to  that  purpofe  was  his  applying  to  the  arbitrators  before  the 
award  was  finally  made,  to  let  him  have  part  of  the  wine  to 
carry  on  his  trade  with  (vv^hich  the  arbitrators  v/ould  not  com- 
ply with),  and  his  agreement  afterwards  with  Hamilton  to  have 
the  wines  depofited  in  the  hands'  of  Hayward,  but  no  evidence 
that  he  was  prefent  when  the  award  was  made,  nor  any  other 
evidence  that  he  was  informed  of  the  contents  of  it. 

Lord  Chancellor:  A  bill  to  carry  an  award  into  execution  A bIliw*iJ!jw« 
when  there  is  no  acquiefcence  in  it  by  the  parties  to  the  fnb- lie  lo  carrj-aa 
miftion,  or  agreement  by  them  afterwards  to  have  it  executed,  cut1onu?-M^ 
would  certainly  not  lie  (i );  but  the  remedy  to  inforce  a  perform-  p.ntics  to rhe 
ance  of  the  av/ard  muft;  be  taken  at  law :  It  lias  been  faid  the  i^-bmiilion  donos 
eviiience  here  of  Foivler\  agreement  to  ihe  award  after  it  was  no^^^'^'e^l'^r^ 
made,  was  not  fufiicient  to  found  a  decree  on;  but  wliat  he  w^-'i  co  iiivc  it 
principally  relied   on  was,  that   none  of  the  plaintiffs,   the  "^^'"^^[^^^  ^"^  ^ 
creditors,  were  parties  to  thj  lubmdlion,  nor  did  it  appear  that  acl.iw. 
they  were  fo  much  as  privy  at  all  to  the  tranfad^ion ;  and  tliere  • 

(l)  See  Norton  V  M'tfjalL  2  Cha.  Raf)*    Jicr^  i  Eq.  Ah.  51.  2  Firn.  444.,  S.  C. 
304.        Fern   24.  S.C.  Bijbop'y}.  //ci" 

fore, 


^aiacln  ant!  MtUtmmu 


'^ot'tlt^&r'  astliey  were  under  n6  obligation  of  abiding  by  the  awarc># 

t\ey  ought  not  to  have  the  benefit  of  it;  and  in  reading  over 
the  avi^ard  (which,  at  the  time  of  making  it,  was  taken  dov/n 
in  writing).,  he  obferved  it  was  "calculated  only  for  the  indem^ 
nity  of  Hamilton  againft  the  failure  of  Fowler,  without  any  re- 
gard had  at  all  to  the  creditors,  there  being  no  provifion  madey 
that  the  wines  (liould  be  fold,  or  otherwife  employed  for  raif- 
ing  money  for  the  payment  of  debts  of  the  plaintiffs-:  that 
though  an  agreement  made  betv/een  the  two  partners,  and 
particular  creditors,  to  appropriate  a  particular  part  of  the 
partnerfnip  efie6ls  for  the  payment  of  thofe  creditors,  might 
create  a  lien  on  thofe  goods  fpecifically  for  the  payment  of 
their  debts,  in  preference  to  the  reft  of  the  creditors*,  yet  an 
agreement  of  that  kind  between  the  partners  only,  v/ould  cer- 
tainly not  difable  any  of  the  creditors  from  purfuing  their  re-* 
medy  at  law  againft  the  effects  of  the  debtor,  any  more  thait 
if  no  fuch  agreement  had  been  made. 
The  bill  difmiffed. 


(B)  For  nvhat  Caufesfet  afids, 
y^/^^- the  i8thp  1737.    Upon  Appeal  from  the  RoHs^ 

Mary  Aleclcalfe  Widow,  <-ind  William  Ives, 

1     o  r       Will'iam  Ives  and  Ann  his  Wife  by  crofs  Bill.  PlaintiiFs. 
^       the  18th,       7,         71  r       ^  • 

3737.  Mary  Aiedcalfe  and  Richard  Johfifon  and  Wife  Defendants^ 


rum 


Cafe  21.  rr^  H  E  bill  in  this  cafe  was  brought  to  have  a  fpecifick  per- 
S  C  cited  V  formance  of  articles  made  on  the  marriage  of  the  defen- 

vt'er,  z2i!pL  19.  ^'^'^^  Richard  Johnfon,  whereby  the  faid  defendant  and  his  wife  ( i) 
iVef.  II.  ^  covenanted,  in  conOderation  of  20c o/.  the  wife's  marriage  por- 
^^vemttin  aTt?  relcafe  all  the  right  and  intereft  that  might  accrue  to 

des  before  mar-  them  out  of  her  father's  perfonal  eflate,  by  the  cuftom  of  the 
riage,  in  con-  city  of  London^  he  being  a  freeman,  and  alfo  to  fet  afide  an 
20Qo^/!thewffe's  ^^^'•^  alledged  to  have  been  unduly  obtained  upon  a  fubmif- 
portion,  to  re-  fion  of  the  controverfies  betv/een  the  parties,  concerning  the 
Smi-htl-crue  ^^^^^     ^^^^^  orphanage  part. 

to  thernoutof  to  the  firft  part  of  the  cafe,  the  defence  made  for  the  de- 

her  father's  per-  fendant  was,  that  tlie  cuftomary  part  beiilg  a  mere  polTibility, 
the^cuftoni  0/^  Contingency,  which  might  or  might  not  happen,  it  could 
London''.  not  be  reieafed,  and  if  it  could,  that,  at  the  time  of  the  arti- 

cles, the  wife  was  an  infant,  and  fo  not  bound  by  them ;  be- 
fides  that  the  2000/.  was  no  confideration  for  releafing  fuch 
an  intereft,  the  wife's  father,  one  Rujfel,  having  died  worth 
upwards  of  2 0,000 /. 

Lord  Chancellor :  Though  hardihips  may  happen  on  my  de- 
termiination,  yet  thefe  are  confiderations  too  loofe  either  for  z 
judge  at  law,  or  in  this  court,  to  lay  any  weight  upon  j  and 

(i)  The  articles  were  dated  the  4th  then  underage,  Reg,  Lik  foL 
iny  of  February  1703,  and  the  wife  was  445. 

I  muft 
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I  mufi:  determine  according  to  the  fads,  by  the  rules  of  law,  y^"^^^^"^' 

and  of  this  court:  in  this  cafe  there  appeared  to  be  a  valuable 

confideration  for  the  agreement  in  the  articles,  becaufe,  at  the 

time  the  2000/.  was  given,  the  defendant's  wife  was  intitled 

to  no  part  of  the  eftate  of  her  father,  and  it  was  given  for  her 

advancement  in  the  world,    and  it  is  highly  reafonable  that 

fuch  kind  of  articles  Ihould  be  carried  into  execution,  and  that      [^4  3 

when  a  father  is  bountiful  to  his  children  in  his  life-time,  that 

he  {hould  have  his  affairs  fettled  to  his  own  fatisfa(Slion. 

As  to  the  objeftlon  of  the  cuftomary  part  being  a  poffibi-  Thehufbandls 
lity,  and  merely  in  contingency,  it  is  of  no  weight,  for  there  ^enant^anrtho^* 
is  no  doubt  but  it  might  be  releafed  in  equity  ( i )  •,  but  here  it  is  a  the  wife  was un- 
covenant  which  the  defendant  is  bound  by  in  all  events,  and  <^^^^s^»  y^^^^^ 
it  is  no  obje£llon  to  fay,  the  wife  waS  underage;  for  though  ^^.^rues  to  him  in 
in  this  refpe61:,  if  the  huft^and  were  dead,  the  articles  would  the  right  of  his 
not  bind  her,  and  {\\e  would  by  furvivorfhip  be  intitled  to  the  wife,andhe  may 

n  n  1    r     •  •  i  rcleafe  It,  an<i 

cultomary  lhare,  as  a  choie  ni  action  not  recovered,  or  re-  his  releafe  will 
ceived  by  the  hufband  ;  yet  he  being  alive,  it  is  a  matter  that  bind  her. 
accrues  to  him  in  right  of  his  v/ife,  and  he  may  releafe  it,- and 
his  releafe  will  bind  her ;  and  therefore  it  was  reafonable  he 
fhould  perform  his  covenant  (2).  I  found  my  opinion  too  on  an 
old  law  well  known  in  the  city  by  the  name  of  Ji/d's  law, 
whereby  a  hufband  was  authorifed  to  agree  with  the  father 
for  the  wife,  though  flie  was  underage  (3). 

Upon  this  another  queilion  arofe,  whether  the  orphanage  The  hufband'3 
fliare,  fo  to  be  releafed  by  the  defendant,  ihould  fall  into  the  reSrisailx 
dead  man's  part,   and  go  wholly  according  to  his  difpofition  tingul/hment^of 
of  the  refidue  of  his  eftate,  as  a  thing  purchafed  by  him  ;  or,  tl^^  wife's  right 
whether  it  ihould  fall  into  his  perfonal  eftate,  and  be  diRri-  ^I'^^^Zd"^-^^^^ 
buted  vv'ith  it  according  to  the  cuftom  ?  And  at  firft  I  incHn- leaves  the  eftate 
ed  to  think  that  it  was  in  the  nature  of  a  purchafe  by  the  fa-  f^.**^  ^'^'^^^^^  - 
ther,  and  fo  wholly  in  his  power  to  make  a  difpofition  of  it  been charged^"^ 
by  his  will,  but,    upon  hearing  the  Attorney-general  to  this  and  therefore 
matter,  I  am  of  opinion,  that  as  in  equity  things  covenanted  J?"^^ 
to  be  done,  are  as  things  a£fually  done,  it  muft  be  confidered  of  hL  g^nera^ 
as  if  the  hufband  had  a£luaily  releafed,  and  fo  is  an  extinguifli-  perfonal  eftate, 
ment  of  his  wife's  ripht  to  the  orphanage  part,  and  beinp-  an  e\-  f'^^  "o^g^^^'^^oJ- 

or'  <  1  ly  (0  the  tatlier  s 

tmguilhment  of  the  right,  it  leaves  the  eftate  of  the  fatlier  as  if  executor,  as  a 
it  had  never  been  charged  with  it,  and  mufl  therefore  be  con-  p^rt  ot  the  dea<J 
fidered  as  a  part  of  his  general  perfonal  eftate,  and  not  to  go  '^^^^^  ^^^^^^^ 
wholly  to  the  ex'^cutor  of  the  father,  as  a  part  of  the  dead  man's 
fliare.    Cafes  cited,  i  Fi'ni.  6.  2  Fcni,  665,  666,  1  JFill.  644, 

645.  2  mij,  527.  (4). 

(1)  So  Bhmclelv.  Barker,  I  P.  W.  639.        (3)  See  Hcavn  v.  Barhcr,  foji,  3  -col, 

646.  Cox  v.  Bdukay  2  P.  W.  273.  l^ock-  7.13. 

yer  v.  SavagCy  2  Sna.  947.     Suus  if  a        (4)  So  Pufcy  v.  Dcjboitvtrie,  3  P,  JK 

mtvQ  -joluntaiy  ixU-^k.    M'orris  \,  Bur-  320.     Morris  v.  Burroits;bi.  po/}.  j^o-^. po/i, 

roughs,  poJL  399.  2  629.  S.  C.  R/adv.  Snell,  pofi.^z 

(2)  Blundd  V.  Barker,  I  P.  W,  640.  a-o/.  644.  Hall  v.  Lnmlcy  Sc  other  cafes 
!  Mo-rh  V,  Burroughs,  p>o/L  402.  cited,  in  Tomhvis  v.  ladhroh,  i  Vef,  592 
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Ives  V.  u^s  t6  the  award,  lie  decreed  that  it  ought  to  be  fet  afide,  In 

Medcalfe.  j-gfpgjC^  ^j-^^j.  articles  were  fhewn  only  to  one  of  the  arbitra- 
r^^a  e  deceived  both,  and  he  to  whom  ^hey  were  not  ihewn 

or  where  they  '  fwore,  that  if  he  had  feen  thern,  he  believe^  he  fhould  not  have 
make  their  award  made  fuch  award:  His  Lordfhip  held  thei^efore,  that  it  was  un- 
v/i££h^^iincr  ^^'^^^Y  obtained,  but  agreed  to  the  general  rules  in  cafes  of  awards,^ 
ertch  party,  a.  °  that  the  arbitrators  are  judges  of  the  parties  own  chufing -( i ) , 
court  of  juftice  ^nd  that  therefore  they  cannot  object  againfl:  the  av/ard  as  an 
Tnd  avS?fuch  unreafonable  judgment,  or  as  a  judgment  againft  law  ;  but  where, 
^ard  (3}.        as  in  the  prefent  cafe,  arbitrators  are  deceived,  or  where  they 

make  their  award  clandefcinely,  without  hearing  each  party ;  in 

fuch  cafes  a  court  of  juflice  ought  to,  interpofe  to  fruftrate  and 

avoid  fuch  awards  (2). 
r       -]  this  cafe  the  plaintiff's  bill  was  offered  to  be  read  as  evi- 

dence  for  the  defendant,  and  benig  objected  againft,  it  was 
Though  a  bill  in  jQ^-^^  Chancellors  at  law,  the  rule  of  evidence  is,  that 

brrecdvedTn"°  a  bill  in  chanccry  ought  not  to  be  received  in  evidence,  for  it 
evidence  at  law,  [q  taken  to  be  the  fuggeftions  of  counfel  only;  but  in  this  court 
rma"'te'readr  ^^^^         allowed,  and  the  bill  was  read.  ■ 

9nd  has  been  of-  His  Lordihip  reverfed  the  order  of  difmiffion,  an4  declared 
ten  allowed  as  that  by  the  articles  of  the  4th  of  February  1703,  the  defendant 
exxdence.         Johnfon  is  to  be  confidered  in  equity,  as  barred  of  any  cuftom- 

a'ry  fhare  in  right  of  his  wife,  or  other  wife,  of  the  perfonal^ 

eftate  of  the  teftator  William  Rujfell  (4). 

(1)  Tittenfonv,  Feat,  foft.  3  vol.  529.  plaintiff  and   Mrs.  Metcalfe^    was  not 

(2)  Vide  Corueforth  v.  Qeer,  2  P'ern.  informed  of  the  contents  and  effe£l  of 
705.  Ridoiit  V.  Paifii  po/i.yvo\.  /^g^,  1  Fef,  the  faid  a^-ticles,  and  both  bills  now  at 
II.  S.  C.  'TitUnfori  v.  Peat^  pojt.  '3,  vol.  hearings  praying  to  fet  afide  the  faid 
529.  Anon.  ibid.  6 /!^\.  Chilcot  v .  Lequeftie^  award  and  rcleafes,  it  was  ordered  and 
2  Vef.  315.  K710X  V.  Syjjimonds^  3  Bro.  decreed,  that  the  faid  award  zxid  relea/es^ 
Cha,  Rep.  360.  Kampjh'.re  v.  ToMig^  executed  in  pvrfuance  thereof y  be  fet  afide, 
poji.  2  vol.  155.  note.  i.  Reg.  Lib,  B,  1736,  fob  447.  See  Norgats. 

(3)  It  appearing  that  Mr.  EUehr.,  the  v.  Ponder,  Nelf.  Cha.  Rep,  6. 
arbitrator,  nominated  on  the  part  of  the  (4)  Reg.  Lib.  B.  ij^6.  fol.  447. 


CAP.  XV. 

'Bankrupt. 

(A)  Concerning  the  Comm\ffion.  and  Commijfioners* 

(B)  Rule  as  to  the  Certificate, 

(C)  Rule  as  to  A£fignees* 

(D)  'Joint  and feparaie  CommiJJton* 

(E )  Rule  as  to  his  Executor^  or  where  he  is  one  himjelf* 

(F)  Rule  as  to  Landlords » 

(G)  Rule  as  to  Compofition* 

(H)  Rule  as  to  Creditors: 

(I)  Contingent  D-ebts. 

(K)  Rule  as  to  Drawers  and  hidorfeici  of  Bills  of  E^chqn^i^^ 
.(L)  Where  AJpgtiessi  "will  be  charged  with  Inter ejl. 


(M)  Rule  as  to  Partnerfi'ip. 
(N)  Rule  /7.r  to  Cojls, 

( O )  The  ConJlniBion  of  the  Repealing  Clatife  In  the  Tenth  of  ^lesH 
Anne» 

(P)  Rule  as  to  Dividends, 
(Q^'  CommjJJlon  fupefeded, 

(R  j  Rule  as  to  Bankrupt'^ s  Attendance  on  Affignees, 

(S)  Rule  as  to  an  Apprentice  under  a  Commiffion  of  Banhruplc^^ 

(T)  Ruh;  as  to  dif counting  of  Notes. 

(V)  Rule  as  to  a  Petitioning  Creditor, 

(U)  Rule  as  to  Notes  luhere  Interefl  is  not  exprejfed, 

(W)  The  ConJlruBion  of  the  Statute  of  the  21  Jac.  I.  c.  19.  luith 

Refpelif  to  a  Bankrupfs  Pojpiffion  of  Goods  after A^jftgnment^ 
(X)  Rule  as  to  Copyholds  under  Commiffions  of  Bafihrupis, 

(Y)  Where  Afp.gfiees  are  liable  to  the  fame  Equity  with  the  Banlrupt     £  66  J 
himfelf, 

(Z)  What  is  or  is  not  an  AB  of  Bafihruptcy, 

(Aa)  Rule  as  to  Sales  before  Commiffioners, 

(Bb)  Rule  as  to  Exaniinations  taken  before  Comtnlfftoners. 

(Cc)  Who  are  liable  to  Bankruptcy, 

(Dd)  Rule  as  to  his  Allowance. 

(Ee)  Rule  as  to  Solicitors  in  Bankrupt  Cafes. 

(Ff )  Rule  as  to  the  Sale  of  Offices  under  Commiffions  of  Bank?iipicy% 
(Gg)  What  fjall  or  Jloall  not  be  /aid  to  be  a  Bankrupt's  Eftate^ 
(Hh)  Where  there  is  a  Trifl  for  a  Bankrupt's  Wife. 
(li)  What  is  a  Trading  to  make  a  Man  a  Bankrupt, 
(  Kk)  Rule  as  to  ABs  of  Parliament  relating  to  Bankrupts. 
(LI)  What  is  or  is  not  an  Eledion  to  abide  under  a  Commiffion, 
(Mm)  Rule  as  to  Profecutions  againfl  him  for  Felony  in  not  fur- 
rendering  himfelf, 
(Nil)  Rule  as  to  Contingent  Creditors  in  refpeEl  to  Dividends. 
(Oo)  Rule  as  to  mutual  Debts  and  Credits, 

(Pp)  Whether^  during  his  Time  of  Privilege^  he  may  be  taken  hy 
his  Bail, 

(Q^)  ^'^^^         ^  Certificate  from  Commiffioners  to  a  Judge, 

(Rr)  The  Effect  of  Acquiefcence  under  a  Commiffion, 

(Sf)  Rule  as  to  Debts  carrying  Inter ef  under  a   Commiffion  of 

Bankruptcy, 
(Tt)  Rule  as  to  Principals  and  their  FaEiors, 
(Vv)  Rule  as  to  Annuities  under  Commiffions  of  Bankruptcy. 
(Uu)  Rule  as  to  taking  out  a  fecond  Commiffion. 
(Ww)  Rule  as  to  an  open  Account  under  a  Cgmmffion  of  Bankf, 
ruptcy. 

(Xx)  Rule  as  to  Principal  and  Surety, 
I(  Yy)  Rule  as  to  the  Infolvent  Debtors"  AEl, 
|(Zz)  Rule  as  to  a  Bankrupfs  future  Effctls, 
[  Aaa)  Rule  as  to  a  cffio  bonorum. 

|[Bbb)  Rule  as  to  Depofts  under  a  Commiffion  of  Bankruptcy, 
'^Ccc)  Rule  as  to  Relation  ufider  Cominffions  of  BiJikruptcy, 
;[Ddd)  Rule  as  to  an  Extent  of  the  Crown. 
■Eee)  Rule  as  to  Creditors  affenting  qr  difcnting  to  a  Certificate^ 
Fff )  Bankruptcy  no  Abatement. 
(Q^g)  Arrefi  upon  a  Sunday  for  a  Contempt  re-  uLn\ 

F  2 


in 


(A)  Concsrnwg  the  Comm'ijfwn  and  Commijfiotiers* 

Manh  ^Jat  i^th,  ~  Tiv'ifs  MafTev, 

J737.  J  UJ  J 

Cafe  22        A  ^'^^^^^^  ^'^^  ^^"^         '^^  trade,  and  have  a  ccmmiffion  of 
bankrupt  av^^arded  againft  them  joindy ;   the  bill  was 
A  commiiTion  of  brought  by  a  plaintiff,  fuggefling  that  he  was  a  ieparate  cre- 
bankruptisan     ^^^^^       ^.i^^^        derr)anded  by  the  bill;  the  defendant  pleaded 

action  and  exe--  '  i? 

cutioainthefirft  "IS  Certificate,  and  that  the  debt  accrued  Deiore  he  became 

inftance.    Sepa-  bankrupt. 

miy  come^uader      '^"^^'^  qucftion  IS,  How  far  fcparatc  Creditors  are  afFedcd  by, 

a  joiac  commif-  or  Can  a(£t  under  a  joint  ccmmiffion  of  bankrupt  ?    And  Mr. 

fion,.  and  .prove  J^rown  for  the  defendant  cited,  ex  parte  Croivder.  2  Vern,  706. 
theu  debts,  1         r  t  h       ^  .  ,         /  . 

where  Ieparate  creditors  were  aiiowect  to  come  ni  under  a  jomt 

ccmmiffion,  but  the  joint  effetls  are  hrft  to  be  applied  to  pay 

I  2-H ,  12$'   the  partrierfliip  debts,  and  then  the  feparate  debts;  and  as  to 

the  feparate  effects,  firft  the  feparate  creditors,  and  afterwards 

the  partnerfliip  creditors  are  to  be  paid  out  of  the  fame ;  and 

therefore  the  plaintiff  might  have  proved  his  debt  under  the 

conmiiffion. 

Obje6lion,  That  it  M^as  not  affirmed  in  the  plea,  that  the 
certificate  was  figned  by  four  fifths  in  num.ber  and  value, 

Mr,  Attorney  General  for  the  plea  urged,  that  fuch  a  parti- 
cular averment  was  not  neceff-iry  in  this  court,  though  it  muht 
be  fo  at  law,  for  it  is  to  be  prefumed  here,  till  the  contrary  is 
proved,  as  the  plea  fets  forth,  that  the  certificate  had  been  al- 
lowed by  Lord  Chancellor. 

Lord  Chancellor  ;  As  to  the  objection  of  its  bcmg  a  joint  com- 
miffion,  that  is  no  objection,  for  it  afiefts  joint  and  feparate 
eilates,  becaufe  it  is  never  taken  out  but  where  both  are  bank- 
rupts 5  a  commiihon  of  bankrupt  is  an  aftion  and  execution  in  ; 
the  firfl;  inPcance.  Suppofe  an  action  againft  two  partners,  and  ' 
judgment  3  feparate  eilates  are  liable  to  fatisiy  that  judgment; 
fo  in  cafe  of  bankrupts,  feparate  creditors  may  come  in  under 
that  ccmmiffion,  as  well  as  joint  creditors  (i). 
If  a  bankrupt  As  this  couit  marfhals  demands  and  fecurities,  fo  joint  cre- 
nas  a  cemficdte    j^f-Q^^       ^j^gy  g-^ve  credit  to  the  joint  eftate,  have  firfl  their  de- 

under  a  joint  /  ^    ■>  P .         ^  ,    /  ^  ^ 

commiffion,  it  mand  on  the  joint  ercate,  and  Ieparate  creditors  as  tney  gave 
dif:lv-a-ge3  him  credit  to  the  feparate  eftate,  have  their  demand  on  the  fe-*, 
f°n^ite^3  w-il  p^^'^i^-^  eftate,  the  joint  commiffion  therefore  difcharges  thern 
a?>joiut.  from  all  their  debts  exprefsly  by  the  aft  of  parliament,  whici\ 

does  not  mention  joint  or  feparate  debts  (2):  but  if  the  bank* 
rupt  has  fince  the  certificate  made  a  new  promife,  that  deferves 
a  confideration,  and  intitles  tlie  plaintiiT  to  a  difcovery ;  and 
therefore  his  Lordftrip  ordered,  that  the  plea  ftand  for  ari 
anfwer  (3).. 

(0  See  ex  parte  Sandon,  pn/l.  68.  Ex  parte  Tale,  note  A.  Hid.    Wides  V« 

(2)  So  liorfcjl  cafe,    3  P,  //''.  24.     Sirahan,   2  Strn.  II 57. 

(3)  Fveg.  Lib.  B.  1737.  fol.  188.  k> 
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Ex  parte  Sanc!o}t,  the  29th, 

A Petition  on  behalf  of  creditors  upon  the  feparate  eftate  Commiffioners 
of  two  partners,  againft  whom  a  joint  commiflion  is  now  have  no  power 
depending,  to  be  admitted  to  prove  their  feparate  debts  under  ^^''^^^'"'"g^e- 
the  joint  commliTion.    Lord  ChancellGv  made  an  order  accord-  to^prove^debts^ 
ingly,  upon  their  bearing  a  proportion  of  the  expence  according  under  a  joint 
to  the  value  of  the  two  eftates  :  commiffiofiers.  he  fa'uL  have  not  a  '^o^iflion, 

r  T  .        J.        .7  ,     ^     ^.  J  /    \  Without  the  fane 

power  Of  doing  this  luithout  the  Jancnon  oj  the  court  (i ).  tion  of  the  court. 

(l)  ^tt  ex  farte  Cro'vjder,  z  Fern,  y 06,  Davies  373.  Tnjjifs  v.  Majjfey,  ante  68. 
Ex  parte  Cook,  2  P.  W.  500.  Horfey^s  Ex  parte  Bav.dier,  poji,  98,  111.  the  mat- 
cafe,  3  P.  IV.  24.    Grofs  v.  Du  Frefnoy,    ter  O)^  Simpjont  pojl,  138. 


Ux  parte  Shnpfon  the  Elder,  Tho^nas  Simpfon  and  John  Bimpfon.  Auguji  the  ift, 
the  Younger:  In "tlie  Matter  of  Jojeph  Brownwg^  a  Bank-  ^744* 
rupt. 

inRozumng  did  in  his  own  name  contract  •^vith  the  commif-    Cafe  24. 

fioners  of  the  navy,  to  furniih  his  majefty's  fliips  with  flop  CommiiTioners 
cloths,  but  the  fame  was  in  truft  for  himfelf  and  the  petition-  "pon  <-he  day  for 
ers.    On  the  24th  oi  Nov,  1742,  articles  of  agreement  were  ex-  ^^^^nottoexT^^ 
ecuted  by  him  and  the  petitioners,  whereby  all  the  parties  were  mine  critically 
to  have  an  equal  part  in  the  contraft,  and  the  accounts  were  to  be       the  debt, 
fettledy  and  figned  every  fix  months :  and  in  cafe  any  of  the  par-  dirors  forwhat^' 
ties  Oiould  die,  or  be  rendered  unable  or  incapable  to  carry  it  they  fwear  is  due 
on,  in  his  or  their  own  right,  then  the  fliare  of  fucli  party  dy-  '-^\'^"^» 
ing,  or  becoming  incapable,  ihould  be  vefted  in  the  furviving  account  after- 
and  capable  parties,  and  the  executor  of  fuch  dying  or  incapa-  wards, 
ble  parties,  Ihould  on  requell  make  a  legal  aflignment  to  the 
furvivors  or  capable  parties,  and  they  fhould  give  bond  for  the 
value  of  his  dvare  at  the  time  of  the  fettlement  of  the  laO;  hall 
yearly  account,  which  was  to  be  concliifive  to  the  executors  or 
admlniftrators. 

Browning  being  indebted  on  the  contrail:,  and  alfo  largely 
indebted  to  the  petltioi\ers  on  their  private  account,  made  an 
aflignment  dated  the  2 ill  of  January  1742,  of  his  intcrcft  in  the 
contradlj  to  the  petitioners,  in  the  firji  place  to  fatisfy  fuch 
fums  as  he  then  owed  or  any  time  after  fliould  owe  to  tlie  pe- 
titioners on  the  contradl:  or  othcrv/ife,  and  after  fuch  payment, 
to  pay  the  overplus,  if  any,  to  Browning, 

In  November  1743,  the  contrail  Handing  in  his  name,  the 
commiflioners  of  the  navy,  for  the  fafcty  of  the  public,  dircc*^- 
cd  that  the  petitioners  fliould  be  made  parties  to  the  contract:, 
and  that  it  iliould  be  carried  on  in  all  their  names  j  and  the  fame 
was  accordingly  executed  by  the  petitioners.  , 

On  the  6th  of  Jan,  1743,  tbe  lall  half  yearly  account  toucliing 
the  contracts  was  fettled,  valued,  balanced,  and  (igncd  by 
Brow/ling  and  the  petitioners,  when  it  appeared  that  the  in- 
Crcafe  of  fiock  ariCing  from  profits,  from  th;:  commencement" 

F3  to  ' 
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Ex  parte  to  that  day,  amounted  to  4642/.  3/.  4^/.  and  that  the  banlc^ 
Simpson.     ^^^^         received  on  account  of  the  contrail  28,526/.  16  s. 

and  had  difburfed  28,146/.  loj-,  5  f o  that  he  then  remamed 
debtor  380/.  5/.  7  ^.  to  the  contrail. 

On  the  nth  of  Ja^iuary  1743,  Browning  fettled  and  figned 
the  petitioner's  private  account,  when  there  appeared  to  be 
due  on  that  account  to  the  petitioners  4615/.  3  d,  and  by 
the  24th  of  April^  the  day  of  his  bankruptcy,  there  was  due 
to  them  on  the  feparate  account  9480/,  and  upwards. 

After  Brovjnhig\  bankruptcy  the  Lords  of  the  treafury 
were  pleafed  to  imprefs  to  the  petitioners  to  enable  them  to 
proceed  with  the  contrail  20,000/.  to  prevent  any  diftrefs  to 
the  feamen,  which  v/as  to  be  repaid  to  the  treafurer  of  the  navy 
by  defalcation  out  of  their  wages  from  time  to  time  as  the  fliips 
were  paid  of^'. 

In  April  lad  a  commiffion  of  bankrupt  iffued  againft  Brcwn^ 
higy  and  the  petitioners  attended  at  Guildhall  and  offered  ta 
prove  their  debt,  but  the  commifTioners  refufed  to  admit  them, 
infifting  the  20,000/.  was  to  be  accounted  for  as  to  one  fourth 
part  to  the  bankrupt ;  which  the  petitioners  informed  them 
could  not  be  done,  for  if  credit  was  to  be  given  for  it  on  on'C 
fide  of  the  account,  it  was  a  debt  due  to  the  treafurer  of  the 
navy  on  the  other ;  fo  that  it  made  no  variation  therein : 
however  the  commiffioners  thought  proper  to  poftpone  the 
choice  of  affignees,  afid  therefore  the  application  to  the  court  is, 
that  the  petitioners  may  be  admitted  to  prove  a  debt  of  9480 1.  and 
that  the  commiffioners  may  proceed  to  the  choice  of  afftgnees. 

Lord  Chancellor :  The  a6t  of  the  5  th  of  the  prefent  king 
fays,  "  The  commiffioners  fliall  forthwith,  after  they  have 

declared  the  perfon  againft  whom  a  commiffion  fhall  iflue 
*^  a  bankrupt,  appoint  a  time  and  place  for  the  creditors  to 

meet,  in  order  to  chufe  an  alhgnee  or  affignees  of  the  faid 
^*  bankrupt's  eft  ate  and  effedls." 

The  creditors  prefent  at  fuch  meethig  are  mtitled  to  vote, 
unlefs  fome  material  objedlion  againft  them,  and  the  majority 
in  value  to  determine  the  choice,  which  makes  it  a  confiderable 
queftion,  whether  creditors  fliall  be  admitted  or  not. 

The  application  here  is,  that  I  will  dire6i:  the  commiffion- 
ers to  proceed  to  the  choice  of  affignees :  this  is  nothing  more 
than  what  is  their  iiuty,  and  therefore  fuperfluous. 

The  crofs  petition  is,  that  I  would  poftpone  the  demands 
of  the  petitioners,  and  dire£l:  the  commiffioners  to  chufe  affig- 
nees, without  admitting  the  petitioners  to  vote  in  fuch  choice. 

The  petitioners  by  their  affidavit  fwear  to  a  balance. 

But  the  great  objection  is,  that  this  is  not  a  complete  ac- 
count, and  therefore  the  whole  ought  to  be  taken,  before  the 
petitioners  are  in  titled  to  be  admitted  creditors  under  the  com- 
miiTion, 

Now  as  to  this,  the  petitioners  fwear  that  on  the  partnerfhip 
the  bankrupt  was  only  a  debtor  for  380/.  5  x.  7  d.  Whether  the 
^iccount  is  ftridly  made  up  between  them  I  cannot  fay,  but  I 

rather 
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^atiier  believe  not,  for  it  is  no  more  than  reils,  or  like  a  compu-  Ex  parte 
tation  between  partners  in  the  brewhoiife  trade.  Simpson. 

But  then  it  is  faid,  here  is  a  fiim  of  20,000/.  paid  by  the  go- 
vernment fmce  the  making  up  of  this  account,  and  that  this 
ought  to  be  brought  iiito  the  calculation. 

But  I  look  upon  it  to  be  a  lodri  drily  from  the  government. 
For  it  is  ftated  in  the  memorial,  that  whatever  fum  fliall  be 
advanced  by  tiie  government,  the  treafurer  of  the  navy  has  it 
in  his  power  tb  retain  thi^  again  by  Way  of  defalcation :  fo  that 
this  is  only  in  the  nature  of  an  imprefs  on  the  part  of  the  go- 
vernment, and  therefore  may  be  laid  oiit  of  the  cafe  j  and  if  fo, 
here  is  a  irlan  ready  to  prove  a  debt  a  certain  liquidated  demand 
iipon  a  ftated  account. 

Biit  fay  the  petitioners  in  the  crofs  petition,  There  are  other 
'accotthts  not  made  iip^  and  therefore  they  Jhall  not  he  allowed  to  prove., 

Suppofe  a  debt  due  on  a  bond,  and  aii  open  account  belides,  a  creditor 
the  creditor  finally  is  to  be  admitted  a  creditor  only  for  the  ^^^-^y  and  aa 
balance ;  and  yet  notwithftariding  it  is  every  day's  experience  [ucTw^fe^Hiaii 
that  he  is  admitted  to  prove  the  bond  debt,  but  ftill  the  com-  be  admitted  to 
milTioners  may  take  the  accotmt  afterv/ards,  and  the  creditor 
fliall  be  intitled  on  a  dividend  to  no  more  than  what  appears  to  miffione'rs  may " 
be  really  due  to  him  oh  the  balance.  il'.ii  talce  theac- 

As  it  woald  be  extremely  hard  to  exclude  perfons  who  may  ^""T^  """f  i^^"'^ 

11       ,  n  1-  -  -n     1  '       •      1  •       S  dividend  he 

perhaps  be  the  greatelt  creditors,  till  the  account  is  determm-  fhaii  be  intitkd 
ed,  which  may  be  the  work  of  fevetal  years  ;  and  as  it  may  be  tonomoreth^m 
neceflary  and  convenient  that  affignees  (hould  immediately  be  balance?  ^^"^ 
choferi,  the  commiffioriers  therefore  are  not  critically  to  exa- 
mine into  the  debt,  but  to  admit  creditors  upon  their  oath  for 
what  they  fwear  is  due  to  them,  as  they  will  ftill  be  liable  to 
an  account  afterv/ards. 

His  Lordfhlp  therefore  ordered  that  the  comrnlffioners 
Hiould  permit  the  petitioners  to  make  proof  of  their  debts,  and 
that  thev  fliould  at  prefent  admit  them  creditors  for  what  thev 
fhould  fo  prove,  and  that  they  fliould  proceed  to  the  choite  of 
affignees* 


Ex  parte  Simpfon  and  otliefs.  ,  Drcemkr  the 

22d,  1744. 

IN  purfuance  of  the  order  of  the  firft  of  Juguft  1744,  the    Cafe  25. 
petitioners  attended  the  commlffioners  on  the  24th  of  Au-  A  creditor  in  ah' 
gujl  laft  at  Guildhall,  and  a  depolition  was  prepared  for  the  pe-  eol!nVfo?^hV''noc 
titioner  Thomas  Sinipfjn,  who  oilered  to  fwear  that  the  fUrti  of  to  be  cxc'ruded 
8d®o  /.  and  upwards  was  then  aftually  dae  to  him  and  his  F'^^  ^^"^  account 
partners    but  two  of  the  commiflioners  rcfufed  to  admin ifter  th^ii  th"e  choVceif 
the  oath,  unlefs  he  would  deliver  up  the  aflignment  given  by  niiignce?  might 
the  bankrupt,  dated  January         1742:  Vv'hcrcuncn  the  choice 

>>r    rr  •  n  it/       r    i  -n-  nor  part  in  WJue 

or  auignees  was  again  poitponed  by  order  or  tiie  commilhoiu  rs.  of  the  civdiiorsj 

but  rtil!,  it\-.>>m- 

millioncrs  have  juft  grounds  to  doubt  the  debt,  t'lcy  do  rijiht  to  ad:iiit  it  oi.ly  as  a 

And  on  the  5th  of  December  inftant  at  a  meeting  under  thci 
•ommiihon  againft  drowning,  for  the  creditors  to  prove  their  . 

F  4  ilebts 
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Ex  parte  dcbts  and  chufe  afTignees,  tlie  petitioners  attended  and  fwor^ 
Simpson^  to  a  debt  of  8000/.  and  upwards,  due  to  them  from  the  bank- 
rupt upon  balance  of  all  accounts,  and  in  their  depofition 
waved  the  affignment,  and  all  benefits  thereof  j  ba.t  notwith- 
(landing  they  had  fworn  to  their  debt,  two  of  the  commif- 
fioners  refufed  to  allow  it,  or  to  permit  the  petitioners  to  vote 
for  aflignees. 

And  therefore  they  now  pray  that  they  may  be  admitted  cre- 
ditors for  their  debt  of  8000/.  and  upwards,  and  to  vote  in  the 
choice  of  allignees  of  the  eftate  and  efie£ls  of  the  faid  bankrupt. 

Lord  Chancellor :  The  queftion  is  not  now  whether  the  pe- 
titioner is  to  be  admitted  a  creditor  at  all  events  for  8000/.  but 
whether  he  is  to  be  admitted  fo  as  to  join  in  voting  in  tlie  choice 
of  alTignees ;  for  there  are  din:in6lions  in  the  aft  of  parliament, 
and  after  voting  in  the  choice  of  affignees  his  debt  is  equally  li- 
able to  be  difputed  before  the  commifhoners,  or  in  this  courts 
notwithftanding  it  has  been  fo  adm^itted. 

And  this  plainly  appears  from  the  ciaufe  in  the  a£l  relating 
to  credit,  "  And  be  it  further  enadted  by  the  -authority  afore- 
faid,  that  when  it  (hall  appear  to  the  commiffioners,  or  the 
major  part  of  them,   that  there  hath  been  ir.utual  credit 
given  by  the  bankrupt,  or  any  other  perfon,  or  mutual  debts 
between  the  bankrupt  and  any  other  perfon,  at  any  time  be- 
fore  fuch  perfon  became  bankrupt,  the  commiffioners,  or  the 
"  major  part  of  them,  or  the  aiTignees  of  fuch  bankrupt's  eftate 
*^  {hall  ftate  the  account  between  them,  and  one  debt  m.ay  be 
fet  againft  another  ;  and  what  (hall  appear  to  be  due  on  either 
fide,  on  the  balance  of  fuch  account,  and  on  fetting  fuch  debts 
againft  one  another,  and  no  more,  fliali  be  claimed  or  paid  on 
"  either  fide  refpeftively." 

How  does  the  matter  reft  then  ?  There  may  be  in  the  cafe 
of  merchants,  or  as  this  is,  in  a  matter  of  contra£f  with  the 
government,  an  open  account,  and  if  there  does  not  appear  to 
the  commiffioners  any  reafonable  objection  to  the  fairnefs  of 
the  debt,  the  petitioners  ought  to  be  admitted,  for  the  affignees 
may  afterwards  fettle  the  account,  or  it  may  be  done  in  an  ad- 
verfe  way. 

If  it  was  to  be  takexi  that  in  all  cafes  of  open  accounts  the 
creditor  ought  to  be  excluded  till  the  account  is  taken,  the  choice 
of  affignees  might  arife  from  a  much,  jni/ior  part  in  value  of  the 
creditors,  or  the  choice  of  affiy;nees  might  be  fufpended  for  fome 
years  from  the  neceflity  of  a  previous  fuit  in  this  court. 

But  notwithftanding  this,  if  commiffioners  (tho*  the  creditor 
has  made  a  pofitive  oath)  have  juft  grounds  to  doubt  the  fairnefs 
of  the  debt,  they  do  right  to  admit  it  only  as  a  claim  { i ). 

As  to  this  particular  cafe,  I  think  the  petitioners  ought  to 
he  admitted  to  prove  j  the  doubt  arifes  upon  the  examination 
before  the  commiffioners,  and  upon  the  affidavit  of  the  bank- 
rupt, and  the  great  objection  that  there  has  been  no  account 
i^ken  of  the  profits  of  the ,  partnerOilp  between  tlic  petitioners 


( j)  Ex  parte  Wood,  pof^r  222. 
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and  t]i€  bankrupt,  and  it  is  fworn  pofitlvely  by  Browning  tbat  be  Ex  parte 
has  not  been  paid  any  thing  on  account  of  the  profitSj  nor  has  it  SiMrso^?-. 
ever  been  fettled  between  them. 

But  I  am  of  opinion  this  is  not  true ;  no  ftri^l  minute  ac- 
count has  indeed  been  taken  of  profit  and  lofs  j  the  flops  that 
they  fend  out  are  in  the  hands  of  agents,  while  fleets  are  abroad, 
and  therefore  no  final  account  could  be  taken,  and  for  this 
reafon  the  articles  provide,  the  account  fliall  be  taken  half 
yearly,  and  thy.t  if  either  of  the  parties  become  bankrupt,  his 
leprefentaiives  fnall  be  intitled  only  to  the  profits  of  the  lafl:  half 
year's  account,  and  the  rifquc  mufl  be  dedu6led  as  well  as  ail 
other  charges.  This  therefore  does  not  remain  as  to  the  'bank- 
rupt an  open  account,  for  he  is  exprefsly  by  the  articles  to  be 
bound  by  the  laft  half  yearns  account  or  a  flated  one. 

If  the  petitioner  was  not  to  be  admitted  as  a  creditor  it  would 
be  laying  down  a  rule  that  every  account,  where  there  is  mutual 
credit  between  bankrupt  and  creditor,  muft  firji  be  fettled  before 
he  can  be  admitted  to  vote  in  the  choice  of  afTignees,  and  would 
be  productive  of  very  bad  confequences. 

1  do  tlierefore  order  the  commifHoners  to  admit  the  petiti-  See  i  Coolce^s 
oner's  creditors  for  the  fum  of  8000/.  under  the  commifTion  Bank.JL3ws|5^^ 
againll  Brownings  and  that  they  be  alfo  allowed  to  vote  in  refpe<3: 
thereof  in  the  choice  of  an  afEgnee  or  afTignees  of  the  faid  bank- 
rupt's eftate  5  but  the  fame  is  to  be  without  prejudice  to  any 
remedy  that  may  hereafter  be  taken  by  the  afTignees  who  fliaii 
be  chofen,  or  any  of  the  bankrupt's  creditors  to  controvert  the 
petitioner's  debt-. 


Ex  parte  Parfons*  Jammj  ths 

22£{,  1746. 

THE  petitioner  flates  by  his  petition  that  he  never  car-    Cafe  26"* 
ried  on  tlie  trade  of  a  brewer,  nor  any  other  trade  what-  ^  ^  ^ 
foever,  nor  did  he  ever  feek  or  get  his  livelihood  by  buying 
^nd  felling  of  any  wares,  goods,  or  merchandizes  whatfoever, 
as  people  in  trade  ufuaily  do ,  and  being  advifed  he  is  not  liable  commiffion  of 
to  all  or  any  of  the  flatutes  made  and  in  force  concerninp-  bank-  bankruptcy 


rupts,  by  the  clefcription  of  a  brewer  or  any  other  whatfoever :  Triaft'iiimiiil 
therefore  prayed  that  no  conimilFion  of  bankruptcy  might  be  fealed  lie  had  been 
againfl  the  petitioner,  till  he  had  an  opportunity  of  beine  heard  '^'-'^.''^  '.ounfci 

1      1  .  V  1         '    a    ^      '  rr  ■         i  r  °  aguinil  tlae  iiiu- 

by  his  couniel  agamit  the  iliuuig  thereof.  tiieieo/. 

rud  he  did  not  spprove  of  caveats  againft  commiffions  of  bankruptcy  from  the  general  incon\-2nicnc<r- 
as  they  will  give  an  opportunity  to  peribns  againlt  whom  the  commiilion  is  to  be  taken  oa:  :o  mike 
away  with  their  eftctts. 

Mr.  Piirfuns  the  father,  by  his  codicil  to  his  will,  directs 
Mrs.  Parpns  WvaH  carry  on  the  trade  of  the  brcwhoufc  for  the 
benefit  of  his  foii,  tili  lie  arrives  at  his  Jge  of  21. 
Tlie  foa  attained  liis  age  of  21  in  Auguli  1745. 
l^ord  (J::<v,rcUor:  I  ordered  this  attendance  on  the  pctiiion, 
bccaulc  I  (io  not  approve  of  caveats  a;;ainrt  cn!-nniifi;ons  of 
bankrupt  Lclorc  they  iffuc  \  tlicrc  iiavc  been  fomc  few  iiiilanccs, 

but  . 
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Ex  pam     |3ijt  I  hxdbe  this  will  be  the  laft,  becaufe  it  will  be  a  !?reat  incoil- 

Parsons,  •  •  ''  i  •        'n    •  ^     v  r 

venience  m  general,  as  it  will  give  an  opportunity  to  perlons, 
agahift  whom  the  commiffion  is  to  be  taken  out  to  make  away 
their  efFefts. 

His  Lordihip  ordered,  that  the  commifiion  of  bankruptcy  fhould 
iflue  againft  the  petitioner,  upon  the  petition  of  WilUam  Belchier, 
and  that  the  commiiTioners  fliould  be  at  liberty  to  proceed  fo  far  as 
to  decree  the  petitioner  a  bankrupt,  and  to  make  a  provifionai 
aflignment  of  his  eftate  and  efFedls,  to  an  affignee  to  be  appointed 
by  them  under  the  faid  commiffion ;  but  the  commiiTioners  are 
not  to  iffue  any  warrant  of  feizure  againft  the  petitioner's  effe£lsj 
nor  to  fuminon  him  to  furrender  himfelf;  and  further  ordered, 
that  the  parties  proceed  to  d  ttial  at  law  in  the  king*s  bench,  up- 
on the  following  iffue:  Whether  the  petitioner  Parfons^  ou 
'  or  before  the  19th  of  January  inftarit,  was  a  trader  within  the  true 
intent  and  meaning  of  the  ftatutes  in  force  concerning  bankrupts 
or  any  of  them  ;  iii  which  ifluC  Belchler  is  to  be  plaintiiF,  and  the 
petitioner  is  to  be  defeiidant  ?  When,  after  the  trial  fiiall  be  had, 
either  of  the  parties  are  to  be  at  liberty  to  refort  back  for  further^ 
direclionsi 


Nonjeniher  tRe  jEa'  parte  ThomdL 

4th,  1747. 

Cafe  27.     f'W^  ^  E  bankrupt  petitioned  to  fuperfede  the  commifiion  againft 
g_      him,  becaufe  thfe  petitibriiiig  cieditor^s  debt  arofe  only 
A  note  givente-  from  a  note  that  had  been  indorfed  to  him  •,  after  the  petitioner 
foreman  aa  of  Committed  an  a^l  of  bankruptcy ;  but  as  it  appeared  that  the 

indod'erafter,Ts  i^ot^  itfelf  was  given  before  any  a6t  of  bankruptcy,  though  indorfed 
a  debr  updn  after,  Lord  Chancellor  thought  it  a  debt  updn  which  the  petitioning 
fefmaftak/ou;  "editors  might  take  out  the  commiffion  (i). 

a  commiflion  of 

bankruptcy  againfl  the  drawer; 

(1)  Anon.  2  IVilf*  135.  Btngleyy^,  Maildtfin^  l  Coohs  B.  Laws  2^,  See  Ex  parte 
Lee,  I  P.  W.  782*  ' 


(B)  Rule  as  to  the  Certificate  of  a  Batihrupt, 


concerning 


Vide  the  Cafe  of  Twifs      Mafley,  under  the  Divfon^  c> 
the  Commiffion  and  Comnn  fioners, 

Janu.r:^,V.^^^,  ^^^^^  J^y^U^ 

Cafe  28.  OUR  parts  in  five  of  the  petitioner's  creditors  in  Maj 

The  certificate  of  1 740  figned  the  bankrupt's  Certihcatci  ^ 

a  bankrupt  being  Anthony  Danfe  and  Jofrph  Morfon,  who  had  only  claimed 

peltnofaSal  a  debt  of  4000 /.  under  the  commiffion,  petitioned  fome  time 

rcmL^ffitnVwho  fuegefted  fraud  ar.d  collufion  between  the  bankrupt  and  his  fon.  At  a  meeting  of 
l^^ToT^mZ^^^^  into  this  matter,  feveral  new  creditors  came  m  and  proved  the.r  debts  J 

Int  s They  did  noMoin  in  a  petition  to  fet  afide  the  certificate  as  fraudulently  olj^^amed,  the  court  W0«1* 
not  delay  the  dlow.mce  thereof,  but  Uit  the  claimant  to  bring  a  bUl  if  he  thought  proper. 

2  m 
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in  December  kft  againft  the  Chancellor's  allowing  the  certificate,'  f^^';* 
upon  fuggeftion  that  the  bankrupt,  by  colluTion  with  his  fon,  had  ^f^i-i'. 
conveyed  away  an  eft  ate  of  200  /.  per  ann.  to  the  fon  without  any 
confideration.  Whereupon  his  Lordfliip  on  the  2 2d  of  December 
ordered,  that  it  fhould  be  referred  to  the  commilHoners,  to  in- 
quire into  the  conveyance  made  by  the  bankrupt  to  Richard dell 
his  fon,  and  the  confideration  thereof;  and  likewife  as  to  the  fum 
of  3863/.  mentioned  in  the  affidavits  of  Anthony  Danfie  and  Jofeph 
Morjon^  and  the  difpofition  thereof;  and  the  bankrupt's  certificate 
for  his  difcharge  under  tlie  commiffion,  was  by  the  faid  order 
referred  back  to  the  faid  commiffioners,  who  were  to  certify  the 
whole  to  the  court  v/ith  all  the  circumftances  relating  thereto ; 
afterwards  the  bankrupt  and  his  fon  were  feverally  examined  be- 
fore the  commiffioners  concerning  the  matters  in  the  order  men- 
tioned, and  anfwered  the  fame  to  the  fatisfa£lion  of  the  com- 
miffioners, who  by  their  certificate,  dated  the  15th  day  of  January 
1 741,  certified  to  the  Court,  that  they  had  reviewed  the  bank- 
rupt's certificate,  and  that  full  four  parts  in  five  in  number  and 
value  had  figned  the  certificate. 

The  petitioner  therefore  prays  that  his  certificate  may  be  al- 
lowed and  confirmed. 

Mr.  Fydelly  the  petitioner's  fon,  being  a  member  of  parliament, 
the  meeting  was  put  ofF  till  the  middle  of  June^  and  two  days 
before,  jofeph  Morjon  died ;  but  at  the  meeting  feveral  other  per- 
lons  came  as  creditors,  who  had  not  appeared  till  then,  and 
«  proved  debts  of  20/.  and  upwards. 

Objefted  by  the  reprefentative  of  Morfon,  that  as  he  died  but 
t  wo  days  before  the  meeting  appointed  by  Lord  Chancellor^ %  former 
order;  there  was  no  per  fon  who  had  any  authority  to  appear  be- 
■  fore  the  commiliioners  in  fupport  of  the  claim  of  4000  /.  or  to 
litigate  the  confideration  of  the  bankrupt's  conveyance  to  the  fon, 
and  that  none  of  Jofeph  Morfon^  relations  had  any  perfonal  notice 
of  this  meering,  and  that  as  there  are  feveral  new  creditors,  wlia 
have  come  in  and  proved  their  debts,  the  certificate  already 
figned  is  void,  as  there  are  not  now  four  parts  in  five  in  number 
'  and  value  who  have  figned. 

Lord  Chancellor.    Upon  looking  into  the  ftatute  of  the  ;th  of 
the  prefent  king,  I  am  of  opinion,  that  every  thing  wliich  is  ne- 
!    celTary  to  make  it  a  good  certificate  has'been  done  in  this  cafe  ;  for 
i    the  commiliioners  are  in  the  firll  place  to  certify,  that  the  bank- 
rupt has  in  every  thing  conformed  himfclf  to  the  feveral  direc- 
'  tions  required  by  the  feveral  ac'ts  of  parliament  relating  to  bank- 
ruptcy, and  are  further  to  ctriify,  that  four  parts  in  five  of  the 
cretlifors  in  number  and  value,  ivho  have  duly  proved  t]:e:r  debts  ^  be- 
!   fore  them,  under  this  commilhon,  have  figned;  all  which  has  been 
done  in  this  cafe,  in  the  ufual  form,  fo  that  there  is  no  ciicum- 
Itance  to  diftinguifii  it  from  the  common  cafes. 
I       If  the  new  creditors  who  proved  their  debts  at  the  laft  meeting 
i    had  joined  in  a  petition  to  fet  idide  this  certificate  as  frnudulenc- 
:   ly  obtained,  and  made  out  their  fuggcttions,  it  would  have  been  a 
j   farficient  giouuil  to  fet  afide  the  former  certificate  ;  but  as  they 
\  have  not  done  it,  and  h»;ve  icquielced  under  it,  it  would  be  a  great 
'       Vol.  I.  Y  hardlhip  , 


75 


Ex  parti 


hardfilip  upon  tKe  bankrupt,  to  delay  him  any  longer,  and  fhefe- 
fore  I  muft  allow  his  certificate  ( i) ;  but  at  the  fame  time  I  will 
not  preclude  the  reprefentatives  of  Jofeph  Morfon  from  making  a 
further  inquiry  by  bill,  if  they  fliall  think  proper,  into  the  confider- 
ation  of  this  conveyance  of  200  /.  per  afifi,  to  the  fon  by  the  bank- 
rupt his  father,  that  if  it  ftiould  turn  out  to  be  a  fraudulent  (5on- 
veyance,  in  order  to  fecrete  pan  of  the  father's  efFe£ls  for  his 
benefit,  the  rpfidue  of  the  eftate,  after  the  mortgagees  are  fatisfied, 
may  be  applied  for  the  creditors  at  large. 

(l)  See  Ex. parte  WHUan:fan,  pjl.  S3.    Z  Fef,  249.  S.  C. 


Nontemhr  the     BromUj  and  others,  Creditors  of  Sir  Stephen  Evance^  Plaintiffs, 
4tSi^  ^713-         Goodere,  furviving  Aflignee  of  Sir  Stephen  Evance,  "J  j^^f^^dants 
and  others,  ' — — -  —  3 


ON  the  310:  of  Decemhr  171 1,  a  commi ffion  of  bankrupt 
iflued  againft  Sir  Stephen  Evance  who  was  found  a  bank- 
rupt, and  his  perfonal  eftatc  was  afligned  to  Mr.  Goodere  and 
otkg-rs, "to  v/hom  his  real  eftate  was  alfo  conveyed;  debts  to  the 
amount  of  60,000 were  proved  Under  the  commiflion,  and  on 
b^nds  and  notes  4S60/.  13  J".  6d,  but  interefl:  was  allowed  by  the 
commiffioners  only  to  the  3  ill  of  December  17 11  *,  the  plaintiffs' 
teftators  paid  3^.  in  the  pound  towards  the  charges  of  the  com- 
milTion  :  by  four  feveral  dividends,  all  the  creditors  received  20 
in  the  pound,  and  when  the  hft  was  made,  it  appeared  that  Mr. 
Gib/on  one  of  the  aflignees  had  then  in  his  hands  34,340/.  gs.  Sd. 
and  in  Michaelmas  1738,  Mary  Ward,  as  one  of  the  next  of  kin 
of  Sir  Stephen  Evance,  brought  a  bill  againft  Sir  Cafar  Child  tlic 
heir  at  law  of  Sir  Stephen,  and  againft  Mr.  Gibfon,  and  Mr.  Goodere 
for  an  account,  and  the  caufe  in  November  1739  heard  before 
his  Honor,  who  declared  Mary  IVard  and  Sir  Co'far  Child  were 
intkied  to  an  equal  iliare  of  the  furplus;  Mr.  Gibfon  and  Mr. 
Goodere  the  aihgnees,  have  at  different  times  obtained  decrees  in 
feveral  caufes,  whereby  Sir  Stephen  Evance  %  eftate  is  encreafcd 
30,000/.  and  upwards,  and  is  fufficient  to  pay  all  his  debts  with 
a  large  furplus  ;  and  in  regard  the  plaintifrs'  demands  by  law 
carry  interejl,  and  no  intercjl  has  been  allov/ed  after  failure  of  Sir 
Stefhen,  they  pray  by  their  bill,  that  the  court  will  dire£f  the 
money  paid  by  way  of  contribution  to  be  refunded,  and  give  fuck 
direfiiions  as  they  ftiall  thmk  proper  for  the  payment  of  the  in- 
tereft  due  to  the  plaintiffs  on  their  bonds  and  nptes,  and  thai 
what  remains  now  in  the  aiiignee's  hands,  may  be  retained  for 
'         the  plaintiffs'  benefit. 

(l)  Kx  parts  Morris,  ^- Bro.  Cha.  Rep.-    allowance.     See  alfo^      part:  Champion, 
~ "  ^  'Ex  pa^rte  Han  key,, 


Cafe  29. 

Where  a  bAiik- 
Jupt's  eftate  is  . 
fufEclent  to  pay 
all,  with  a  large 
furplus,  creditors 
whofe  debts  car- 
ried intereft, 
fhall  be  allowed 
intereft  for  their 
rcfpeftive  deb-cs 
from  the  time 
the  computation 
of  i;  was  ftopped 
by  the  commir- 
fioners  (i),  but 
fuch  as  are  credi- 
tors by  bond, 
not  bf  yond  their 
penalties. 


79.  S.  P..  Vv'h^re  Lore:  Thiirlonjj  declared,     3  Bro.  Cha.  Rep.  436 
that  he  would  not  hiive  allowed  intereft,    ibid.  504* 
it  u  ii.-d  broke  in      cn  the  bankrupt's 
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'Bilttltrupt. 


IS 


In  February  1711,  Sir  Stephen  ^x'^^^'/s  certificate  was  figned  by  Brcmizyv. 
the  commiffioners;  in  March  following  he  died,  and  the  2d  of  Goodxre. 
j4pri/  I  744,  the  certificate  was  confirmed  by  Lord  Chancellor  Har- 
court. 

The  counfel  for  the  defendant  Alary  Ward  alledged,  "  that  as 
"  file  was  born  after  the  death  of  Sir  Stephen  Evance^  the  plaintifFs      C  7^  ] 

ouglit  to  be  put  to  the  proof  of  the  bonds  entered  into  by  him, 
*'  for  as  the  teftators  and  inteftates  of  the  plaintiffs  who  fought  re- 

lief  under  the  commifiion,  made  no  other  proof  of  their  debts 

than  by  their  oaths,  the  plaintiffs  fl:iali  now  be  obliged  to  make 

fi;ri£l;  legal  proof. 

"  They  infifled  likewife,  that  as  Sir  Stephen  Evance  obtained 
his  certificate,  and  had  been  confirmed  by  the  Chancellor^  the 

**  debts  owing  by  the  bankrupt  antecedent  were  difchargcd,  and 
the  plaintiffs  are  not  intitled  to  intereil  on  fuch  debts,  efpecially 
as  the  certificate  was  figned  by  tne  teftators  and  inteftates  of  the 

"  plaintiffs  ;  but  in  cafe  the  court  fiiould  allow  interefl  to  the  fpe- 
cialty  creditors,  then  they  contended  that  the  fame  fiiall  not  be 
above  the  penalties  of  their  fecurities." 

Lord  Chancellor :  There  are  two  demands  in  this  cafe,  one  in 
behalf  of  all  the  creditors,  to  have  the  money  paid  by  way  of  con- 
tribution, refunded  out  of  the  furplus  of  Sir  Stephen  E'uafice^s  efiate; 
and  the  other,  that  the  bond  creditors,  and  all  thofe  whofe  debts 
carried  intereit,  may  be  allowed  intereil  for  their  refpedive  debts, 
from  the  time  the  computation  of  it  was  flopped  by  the  com- 
milFioners. 

As  to  the  firfi:,  It  feems  admitted  by  the  defendants,  that  the 
contribution  money  ought  to  be  refunded  out  of  the  lurplus ;  the 
principal  queflion  therefore  is  as  to  the  demand  of  intereft,  and  I 
thiiiiv  that  ou^^ht  to  be  paid  likewife. 

It  came  oefore  me  originally  upon  petition,  and  even  then  my 
firil  apprehenfion  was,  that  it  would  bear  no  great  doubt  j  but  as 
it  was  iniiiled,  there  was  no  juft  foundation  for  the  demand,  and 
that,  if  i  determined  it  that  way,  my  determination  would  have' 
been  fubje£l  to  no  appeal,  I  chofe  to  have  it  come  before  me  by 
way  of  bill. 

But  before  I  enter  into  the  merits  of  the  queftion,  I  will  take  no- 
tice of  fome  objedions  that  have  been  made,  in  order  to  lay  them 
out  of  the  cafe. 

It  has  been  objefted,  that  this  is  not  a  proper  queftion  to  come  on  where  bills  are 
by  way  of  h\\\,for  the  court  can  have  no  more ponvcr  on  a  bill,  than  ihe\  l^rought  to  fettle 
nvould  have  had  on  a  petition  5  and  that  therefore  it  ought  to  have  been  crcditors^'in* 
determined  upon  a  petition*  bankrupt  cafes. 

It  IS  true  the  rule  of  determination  mufc  be  the,  fame,  as  if  it  the  rule  otdeter- 

ti  1/-  ,  r       •  '        \  ••  1.  mmation  IS  the 

liad  come  betore  me  by  way  or  petition,  but  yet  it  15  equally  proper,  ^.^^^^^    if  hciri 
that  it  fiiould  come  by  way  of  bill,  and  bills  are  frequently  brought  upon  pcduon. 
in  cafes  of  bankruptcy  for  fettling  the  demands  of  creditors. 

Another  objection  is.  That  the  defendants,  the  reprefcntatives  of 
Sir  Stephen  Evance  luere  not  bound  by  the  proof  of  the  debts  b  fore  the 
cc^nnufjioners ;  but  I  think  they  are  bound,  unlefs  they  can  prove 
fome  particular  obje<5lion  to  the  debts* 

The 
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Bromleyv.      The  common  proof  before  the  commilTioners  Is  the  oath  of 
GooDERE.    ^i^g  creditor,  which  is  binding,  unlefs  the  bankrupt,  or  the  other 
debt  before  com-  c^'^ditors  object  to  it,  and  then  it  is  examined,  and  an  appeal 
aTiiffioners,  un-  lies  from  the  determination  of  the  commifiioners  to  the  great 
lefs an  objedion  jT^^j]  |-,y.  petition:  but  if  no  objeclion  is  made  in  a  reafonable  time. 

bemadein. area-  r    i  r  i.        ^i   •  i  r 

fonabie  time,  is  f^ch  proot  by  oath  IS  conciuiive. 

conciufive,  and 

the  bankrupt's  reprefentatlyes  are  bound  by  it, 

A  certificate  ai-  The  next  cbje6lion  was  made  on  th^  part  of  the  plaintiffs  to 
time'^of  th^''^^'  Certificate,  That  not  being  confirmed  till  after  Sir  Stephen 
bankrupt^         EvanceV  deaths  it  is  void, 

though  not 

confirmed  by  ic-rJ  Chancellor  till  after  his  death,  is  good,  for  the  operative  force  of  it  arifes  from 
the  confent  of  the  creditors,  and  when  confirmed,  it  has  its  efle(r£  from  the  beginning. 

Though  Sir  Stephen  Evance^s  certificate  was  not  confirmed  by 
Lord  Har court y  till  two  years  after  his  death,  yet  I  am  of  opinion 
it  is  as  good  and  valid  as  if  confirmed  in  the  bankrupt's  life-time  ; 
for  notwithftanding  the  Itatute  mentions  only  the  bankrupt,  yet 
it  extends  to  his  reprcfentatives. 

On  the  death  of  the  king,  a  commiffion  may  be  renewed 
though  the  bankrupt  be  dead,  (as  it  has  been  twice  in  this  very 
cafe),  and  if  a  commiffion  may  be  renewed  againffc  a  bankrupt 
who  is  dead,  it  holds  much  ftronger  that  a  certificate  may  be 
allowed  after  his  death  ( i )  ;  but  then  it  is  faid,  the  allowance  is 
in  nature  of  a  condition^  and  the  condition  not  being  performedy  the 
certificate  is  void.  The  operative  force  of  it  arifes  from  the  con- 
fent of  the  creditors  5  the  reafon  of  allov/ance  by  the  Chancellor 
is  to  prevent  furprize,  and  is  but  a  condition  fubfequent  if  you 
make  it  a  condition,  and  when  the  certificate  is  confirmed,  it  has 
its  effe£l  from  the  beginning. 

Having  laid  tliefe  things  out  of  the  cafe,  I  come  now  to  the 
main  queftion.  Whether  creditors  for  debts  carrying  intereft  by 
contrail,  are  intitled  to  have  fubfequent  intereft  ?  and  I  think 
they  are. 

All  bankrupts  are  confidered  in  fome  degree  as  offenders  (2), 
they  are  called  fo  in  the  old  a6fs,  and  all  the  a£ts  are  made  to 
prevent  their  defeating  and  delaying  their  creditors,  and  it  would 
be  an  extraordinary  thing,  that  the  delay  of  payment  fiiould  pre- 
vent the  creditors  from  having  intereil  out  of  an  eft  ate  able  to 
pay  it,  when  intereft  in  all  cafes  is  given  for  delay  of  payment. 

I  will  confider  this  cafe  firf  upon  the  old  ac^ls  previous  to  the 
4th  and  5  th  of  Queen  ^/i//,  and  then  upon  that  ftatute. 
The  ilatute  of       The  llatutc  of  Henry  the  8th  has  been  fo  much  altered  by  fub- 
33  Ehz,  gives    fequent  a£ls,  that  it  does  notdeferve  any  confideration,  therefore 

commiffiorter.  an      1.  '  -     ^      .....    ^  .  y,!. 

equitable  as  well  laymg  that  out  01  the  caie,  1  will  begm  wath  the  13  cap*  7* 

as  a  legal  jurif- 

difbion,  and  fo  conftrued  ever  fince  j  and  on  petitions  before  the  Chancellor,  he  proceeds  as  in  caufes 
by  bill,  upon  the  rules  of  equity, 

{1)^0.^  Tud'-d^viy  V.  Botirn,  2  Burr,  y  16.  net^  pcf.  2  "VoI.  ^iS.  Cooper  v.  ChJ/ijy, 
Troughtojiv.  Gitfers,  Amhkr.  6^0.  1  Burr.  31.     Tud'way  v.  Burn^  2  Burr m 

(2)  Ex  parte  Capot,  poft.  219.    Ex    7 1 7. 

fctrte  Lingoo(i^  iUd.  242.    Ex  parte  Ben- 

It 


Tanfirtipt 


77 


It  Is  manlfed  tliis  a£l  intended  to  fnve  the  commifTioners  an"  Bp.oMtEY  v. 

^  -     -  GOODERE, 


pquitable  jurifdi(?l:ion  as  well  as  a  legal  one,  for  they  have  full 
power  and  authority  to  take  by  their  difcretions  fuch  order  and 
dire6lion  as  they  (hall  think  fit ;  and  that  has  been  the  con- 
ftru'£lion  ever  fince ;  and  therefore  when  petitions  have  come  [  '^S  3 
before  the  Chancellor,  he  has  always  proceeded  upon  the  fame  ^ 
rules,  as  he  would  upon  oaufes  coming  before  him  upon  bill;, 
The  rules  of  equity » 

The  next  direftion  in  the  a£l  is,  what  the  commillioners 
fliould  do  in  regard  to  the  debts  \  they  are  directed  to  pay  to 
.every  of  the  creditors  a  portion  rate 'Hie  according  to  the  quantity  oj  his 
or  their  debts.  And  the  queflion  is,  A¥hat  debts  are  here  meant? 
And  I  am  of  opinion  it  means  debts  due  at  the  time  of  the  bank- 
ruptcy, or  when  the  commiffion  ilTued,  which  is  the  fame  ;  for, 
to  prevent  difputes  about  the  time  when  he  becomes  a  bankrupt, 
the  commiinoners  always  find  in  general,  that  he  was  a  bankrupt 
at  the  time  the  comrnifTion  iiTued  \  but  this  conftruction  muft  be 
confined  to  cafes  where  there  is  a  deficiency,  for  it  is  then  only 
the  creditors  are  to  have  a  portion  rate-like. 

The  ad  goes  on  to  take  notice  of  the  furplus,  which  it  dh'e^fs 
to  be  paid  to  the  bankrupt;  and  it  leaves  full  power  to  the  cre- 
ditor to  recover  the  refidue  of  his  debt,  in  like  hianner  and  form., 
as  he  fhould  and  might  have  done  before  the  making  of  this  a6l  \ 
and  as  before  the  a£l  he  muft  have  brought  his  adion  for  the  pe- 
nalty, therefore  he  muft  have  done  the  fame  after  the  ad!,  and  at 
law  he  would  have  had  judgment  for  the  penalty;  and  if  the 
debtor  had  come  here  for  relief,  he  would  not  have  had  it  upon 
any  other  footing  than  the  paym,ent  of  intereft  to  that  time. 

This  fhews  the  f^jrplus  to  be  paid  over  to  the  bankrupt,  is  only 
the  furplus  after  payment  of  the  whole  debts  ;  for  it  would  be 
vain  to  pay  any  other  furplus,  when  it  might  have  been  recovered 
from  him  again  by  the  creditors. 

Thus  itftands  upon  the  13th  of  Ellz.  The  next  is  the  ftatute 
of  the  firft  of  Jac,  r.  cap*  15.  that  has  not  much  in  it,  but  the 
exprefiion  of  full fathfaBlon  in  the  claufe  which  gives  the  bank- 
rupt the  furplus  and  is  penn'd  in  thefe  words  :  fhat  the  commif- 
fionersJJjall  make  payment  of  the  overplus  of  the  lands,  &cc.  and  goods  ^ 
Sec.  if  any  fuch  fiall  bey  to  the  bankrupt^  his  executors,  admirdjlra- 
tors,  and  ajfignsy  and  that  the  hanhrubt,  after  tin-  full  fatlsfaclion 
of  the  creditors,  fijall  have  full  power  and  authority  to  recover  and 
receive  the  refidue  and  remainder  of  the  debts  to  him  owing. 

But  the  more  material  a6t  is  the  21ft  of  Jac.  i.  cap.  19.  in 
which  there  is  the  following  claufe  :  Thr.t  the  comndffiuners  may 
examine  upon  oath.  Sec.  any  perfn  or  perfns  for  the  finding  out  and 
difcovery  of  the  truth  and  certainty  of  the  feveral  debts  due^  andoiuingy 
to  all  fuch  creditors,  as  fijall  feek  relief  under  the  ccmmljfion,  and  that 
all  and  every  creditor  and  creditors,  having  fecuriiy  for  his  or  their 
frvcral  debts,  by  judgment,  fiatute,  recognizance,  /pecialty  ivlih  pe- 
nalty or  ivlthoiit penalty,  or  other  fecurlty,  or  having  no  fecurlt\),  fijall 
not  be  relieved  upon  any  fu^'b  judgment.  Sec.  for  any  mere  than  a  rate- 
ohlc  part  of  their  jufi  and  due  debts,  luith  the  other  creditors  of  the 

hankiupty 
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'Bankrupt 

hit^ihrnpt,  ^Lithout  refpeB  to  any  fuch  penalty  or  greater  f urn  contained 
in  any  fuch  ju'dgnienty  8c c. 

This  afSl  only  meant  to  exclude  creditors  from  the  benefit  oF 
t1ie  penalty  as  agahifi  creditors^  and  not  as  againll  the  havih-upt 
himfelf. 

But  then  it  is  faid,  the  practice  has  been  for  the  commiffion- 
ers  to  afcertain  the  debts,  by  computing  interell  only  to  the  time 
of  itTiiing  che  commiiTion,  and  that  being  the  coiehporanea  expO" 
frtiOy.  is  to  be  relied  on  (i ). 

There  is  no  direction  in  the  a61:  for  that  purpofe,  and  it  has 
been  ufed  only  as  tlie  bed  method  of  fettling  the  pioportioii 
among  the  creditors,  that  they  might  have  a  rate-like  fatisfac- 
tion,  and  is  founded  upon  the  equitable  pov?er  given  them  by 
the  act. 

But  ftiii  it  has  been 


terms  of  th; 


faid,  that  al 
iiion,  which  is 


creditors  come  under  the 
to  have  inter  ell  no  farther 


A  certificate 
difcbarges  the 
perfon  of  the 
bankrupt,  and 
iiis  eftace  fubfe- 
^uentiy  accrued, 
bat  not  the 
eltate  in  the 
hands  of  the 


than  the  time  of  iiiulng  the  commiffion  ;  and  if  that  was  the  rule 
of  law,  to  be  fure  they  muit  abide  by  it  but  there  is  no  fuch 
rule  :  it  is  faid  creditors  have  advantages  given  them  by  the  a£l, 
and  therefore  they  mull  abide  by  the  diiadvantages  of  it  ;  but 
the  advantages  are  very  trifling,  for  by  the  13th  of  Eliz.  eilates 
tail  in  pofleifion  and  copyholds  were  given  to  the  creditors,  and 
it  is  only  eftates  tail  in  remainder  that  are  given  by  the  21ft  of 
Jac,  the  Firft,  which  is  a  very  ihght  advantage,  and  for  which 
it  has  no  where  directed  that  they  fliould  lofe  a  fubfequent  inte- 
Yeft,  and  the  aierely  coming  in  to  prove  his  debt  cannot  hinder 
him  of  it. 

I  come  now  to  confider  it  upon  the  4th  and  ^th  of  Atm^  cap, 
17.  which  was  infnled  upon  as  the  flrength  of  the  cafe  ;  and 
the  material  parts  to  be  confidei'ed  are, 

FirJIy  What  are  made  the  debts  ? 

Secondly^  What  is  the  operation  of  the  certificate  ? 

Thirdly,  The  claufe  in  regard  to  the  allowance  of  -T  per  cent  ? 

As  to  fir ji-y  I  do  not  find  the  words.  Debts  dne  before  the 
time  of  the  bankruptcy.  Except  in  the  claufe  of  difcharge,  fo  that 
they  feem  to  be  left  the  fame  as  in  the  former  a£f . 

Confider  therefore  the  efFe£l  of  the  difcharge,  the  certificate 
is  not  to  operate  as  a  difcharge  of  the  fund  before  veiled  in  the 
affignees,  but  to  extend  only  to  any  remedy  to  be  taken  againlt 
the  perfon  of  the  bankrupt,  or  his  future  eflefts.  It  is  true  it 
will  be  a  difcharge  of  the  bankrupt  not  oidy  as  to  debts  proved, 
but  alfo  as  to  creditors  who  have  not  come  in  5  but  that  is  no- 
thing as  to  the  prefent  fund,  for  fuch  creditor  who  has  not  come 
in  yet,  may  come  "in,  if  he  has  not  lapfed  his  time,  which  is  a 
queftion  between  the  creditors  fingly  ;  and  therefore  I  am  of  opi- 
nion it  was  meant  to  difcharge  the  perfon  of  the  bankrupt,  and 
his  eftate  fubfequently  accrued^  and  not  the  ellate  in  the  hands 
of  the  aflignees  (2). 


fl)  See  ex  parle  Bennct,  pofi.  2  w/. 
;:28.  As  to  the  dilTerence  between  debts 
Tiia:  carry  inicrci%   and  a  fpecial  de~ 


poff  of  goods, 
prjl,  2Sg. 

(2)  See  I  Cooke  s 


fee  Bro7nclj 
'    B.  Lai'- 
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come  tiien  to  tKe  claufe  which  diref^s  art  allowance  of  £ve  BtoMtxy  v. 
per  cent,  to  the  bankrupt,  where  the  effeds  amount  to  ten  ftiil-  Goodxbk. 
iings  in  the  pound,  ^c. 

It  is  infifted,  that  the  ten  (hillings  in  the  pound  is  to  be  com- 
puted  upon  the  debts  ftated  by  the  commiflioners,  without  regard 
to  the  fubfequent  intereft  j  and  fo  it  is,  becaufe  it  proceeds  upon 
a  fuppofition  of  there  being  a  deficiency  of  the  creditors  being 
paid  a  rateable  proportion. 

But  fuppofe  there  is  a  furplus,  and  that  It  does  not  amount  to 
5  per  cent,  then  I  think  fo  much  fhould  be  taken  out  of  the  credi- 
tors twenty  fhillings  in  the  pound  as  will  make  it  up  5  per  ce?it,  [  80  J 
But  then  it  may  be  obje£led,  that  here  is  a  cafe  where  the  bank* 
rupt  fiiould  have  a  furplus  upon  the  debts  as  ftated  by  the  com* 
milTioners,  without  paying  the  fubfequent  jntereft ;  but  if  I  am 
right  in  the  bankrupt*s  being  intitled  to  that  equity,  it  is  not  the 
cafe,  for  then  it  comes  again  to  the  rateable  proportion. 

But  it  is  faid  there  is  no  detention  in  this  cafe,  and  that  in- 
tereft arifes  from  the  detention  of  the  debt;  but  the  law 
prefumes  a  delay  in  the  bankrupt,  and  therefore  it  is  due  for  that 
reafon. 

And  fuppofe  that  from  the  difficulty  of  getting  in  the  bank* 
rupt's  efFe£bs,  and  by  his  eftate*s  carrying  intereft,  there  fhould 
be  a  furplus,  it  would  be  abfurd  to  fay  the  creditors  fhould  not 
have  intereft  likewife. 

But  it  is  objefted,  there  will  be  a  difHculty  in  forming  this  de- 
cree, for,  by  this  way,  creditors  upon  fimple  contract  may  have 
%  better  fatisfad^ion  than  creditors  by  fpecialty,  for  the  fpecialty 
creditors  cannot  have  more  than  their  penalties,  whereas  credi- 
tors by  notes  carrying  intereft  will  have  their  whole  intereft; 
but  no  objeftlon  arifes  on  that  account,  becaufe  it  is  a  f^^equent 
cafe  in  the  difpofition  of  truft  eftates. 

There  is  in  this  a£t  a  claufe  of  mutual  credit ;  fuppofe  both  Where  there  U 
debts  carrying  intereft,  and  the  creditor  comes  in  late,  certainly  [^"^^^ 

between s  D^.nlC'* 

the  commiflioners  ought  to  ftop  intereft  an  both  fides  at  the  time  rapt  and  credi- 
of  the  bankruptcy^  or  compute  intereft  on  both  fides  till  the  fet-  ^^^y  t^^<^  com- 
tlingthe  account;  for  it  is  abfurd  to  fay  they  ftiould  ftop  intereft  ^^'fto^fntlrS^^ 
on  the  creditor's  debt  at  the  time  of  iiTuing  the  commiflion,  and  cn  both  fides,  at 
carry  on  intereft  on  the  bankrupt*s  demand.  time  of  the 

I  mention  this  to  fhevv  that  an  equitable  rule  ought  to  be  fol-  compu^teTiucreft 
lowed  in  giving  intereft  in  thefe  cafes.  on  both  till  the 

Upon  the  whole  therefore  1  declare,  *^  That  as  there  is  a  con-  ^"^"^'"Sa'  ^^^^ 
fiderable  refidue  of  Sir  Stephen  Evance'^  eftate  above  M'hat  has 
been  divided  upon  the  principal  of  the  debts,  and  the  in- 
tereft of  debts  carrying  intereft  down  to  the  time  of  the  com- 
miiTion,  the  contribution  money  paid  by  the  creditors  towards 
charges  ought  to  be  reimburfed  out  of  his  eftate,  and  that  all 
the  creditors  of  Sir  Stephen  Evance  by  bonds,  contra<Sl:s,  or 
notes  carrying  intereft,  are  intitled  to  receive  intereft  out  of 
his  eftate  for  the  principal  funis,  which  were  owing  at  the 
time  the  commiiTion  iffued,  from  the  day  of  its  ifluing  till 
they  receive  full  fatlsfaclion,  before  any  furplus  ihall  be  con- 
veyed to  the  reprefentatives  of  Sir  Stephen  Evance.  Let  the 
Vol.  1.  G  JNIafter 
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Bromley  v,       Mafter  therefore  take  an  account  of  tKc  eftate  of  Sir  Stfphcn 
Gooi>£R£.     (c  £^^fj^g^  in  the  hands  of  the  affignees,  and  alfo  of  the  dHhi- 
bution  money,  -^nd  compute  intereft  on  the  principal  fums 
which  were  due  at  the  time  of  the  commifiion  iffuing  on  bondsj 
contradls  and  notes  carrying  intereil:  ( i )  ;  hut  upon  the  hands 
no  inter ejl  beyjnd  the  penalties  thereof  (2)  ;  and  upon  fuch  other 
contracts  or  notes  carrying  interefl,  the  intereil  at  the  rate 
**  therein  fpecified,  and  wherein  no  particular  interefl  is  fpecl- 
r  81  ]        fi-^>  at  the  rate  of  6 av;/.  until  reduced  by  a(Sl  of  parlia- 
mesat  to  5  per  cent,  and  from  that  tim-C  at  the  rate  of  5  per 
**  cent* 

"  I  decree  the  efFe^b?  of  the  bankrupt  remaining  in  the  hands 
of  the  aflignees,  to  be  appHed  in  the  firft  place  for  the  pay- 
ment  of  the  debts  of  fuch  of  the  creditors  who  have  not  yet 
proved  to  the  fatisfadtion  of  the  commiirioners,  though  not 

*^  difallowed  by  them,  and  (hall  hereafter  be  allowed  by  the 

*'  Mailer,  till  paid  up  equal  with  tlie  other  creditors  ;  and  in 
the  next  place  to  pay  the  contribution  money,  and  then  the 
creditors  by  bond,  contradls,  or  notes  carrying  intereil,  from 
the  time  of  iffuing  the  commiilion,  pari  pajfuy  till  they  receive 
full  fatisfadion. 

The  Mailer  to  take  an  account  of  what  has  been  paid  W 
fuch  creditors  by  way  of  dividends,  and  what  has  been  fo 
paid  to  be  applied  in  the  firil  place  to  keep  down  the  inter- 
ell,  and  afterwards  in  finking  the  principal ;  and  if  the  refi- 
due  of  Sir  Stephen  Evance's  peribnal  eftate  fliall  be  fufficient 
for  the  purpoies  aforefaid,  then  I  decree  that  the  remaining 
real  eftate  of  Sir  Stephen  Evance  be  conveyed  by  the  alhgnees 

•*  to  Cafar  Child  [S\x  Stephen  E'uance's  heir  at  law)  and  his 
heirs,  and  if  any  furplus  is  left  of  the  perfonal  eftate  after  the 
purpofes  aforefaid,  it  is  to  be  divided  into  moieties,  and  oiie 
moiety  to  be  transferred  to  Sir  Cafar  Child^  and  the  other  to 
Mary  Ward',  but  if  the  perfonal  eflats  be  not  fuf&cient,  I 
decree  that  a  fuihcient  part  of  the  real  eftate  be  fold,  and  the 

*^  money  be  applied  for  the  purpofes  aforefaid,  and  the  furplus 
(if  any)  be  paid  to  Sir  Cafary  and  if  any  eilate  remain  unfold, 
that  the  fame  be  conveyed  to  Sir  C^far ;  if  no  furplus  re- 
:  main  of  the  eftate  and  efFecls  of  Sir  Stephen  F.vance  after  debts 

and  cofts,  or  if  there  ft»all  be  a  furplus,  which  fhali  not  be 
equal  to  anfv/er  the  allowances  made  to  bankrupts,  then  I  re- 
ferve  the  confuieration  in  regard  to  fuch  allowances  till  after 
the  mafter's  reports.    The  cofts  to  be  paid  out  of  the  bank- 

<f  rupts  eftate  (3)." 


(1)  Secus  where  intereil  is  not  expre/Ted 
on  the  body  of  the  note.  Ex  parte  Mar- 
lar,  pofi.  151. 

(2)  .  So  Te"dD  V.  The  Earl  of  Winter  ton  ^ 
3  Bro.  Cha.  Rep.  489.  Knight  v.  Maclean^ 
ihid.  496.     Vide  Godfrey  v.  iratfon,  foft, 

3  W.  517. 


(^)  Reg.  Lib.  J.  1743./0/.  192.  195.^. 
This  cauie  afterwards  came  on  upon  the 
Mailer's  report,  made  in  purfuance  of 
this  decree,  and  is  to  be  found  in  Reg* 
Lib,  J.  1744./W.  573. 


A 


£.v  parte  Johnfon  and  others.  tzTVj^'^' 

N  application  to  ftay  the  bankrupt's  certh'icatej  on  the    Cafe  30* 
petition  of  joh?ifon  and  others  •,  four  parts  in  five  in  num-  where  4  parts 
ber  and  value  of  the  creditors  had  figned  the  certificate,  and  the  in  5  in  number 
demands  of  the  petitioners  were  not  liquidated,  but  dependi^d  credkorTw^* 
upon  a  long  account  to  be  takeil  between  the  petitioners  and  -r,gnedthecern- 
the  bankrupt;  the  bankrupt  fwears  pofitively  that  the  balance  ^^*:f;^»  ^^^^^^'^'r'^ 

,^    '  .  ^ .     ,  .    r  'i    1  •  '  1     Will  not  ftav  it 

on  taking  the  account  will  be  ui  his  lavour ;  and  the  petitioners  do     the  petition 
hot  venture  tofwearthat  there  will  be  any  balance  in  their  favour,  of perfons,  whofe 

domands  on  the 

bankrupt's  eftate  depend  upon  an  account  to  be  taken,  and  where  they  do  not  fvvear  ^  bal:ince  ia 
tlieir favour.    See  now  ftat,  18  Gi  3.  chap.  52;  JeSii  76. 

Lord  Chancellor  :  I  will  not  ftny'the  bankrupt's  GertlficatCj  but 
will  give  the  petitioners  leave  to  infpe£l  his  books,  and  in  taking 
the  account  before  the  comrhiiTioners  of  their  fcverai  demands,      £  82  ] 
if  they  Oiali  hereafter  appear  to  have  a  balance,  t!iey  ihall  have 
a  liberty  to  come  upon  the  bankrupt's  efrate  for  that  balance  (i 

(1)  See  next  cafe  S3. 


Ex  parte  Willmijfon^  "Vvhb  prayed  his  certificate  might  be  al- j^/^;.,,;,  ^he  afi'Ji, 
lowed,  and  a  crofs  petition  for  creditors  who  oppofed  it.  1750- 

Lord  Chancellor ^TTHEN  this  matter  eame  befdre  rrie    (^^f^.  oy, 
VV  a  former  hearing,  I  pollponed  a  Vcz.  249.  pL 

the  certificate,  froln  the  diflike  I  have  to  traders  iiviiig  ih  Ire-      S- C. 
land  coming  over  here,  and  obtaining  a  comm/ilhon  (by  way  of  ^^t."  ar^"not" ad- 
coliufion)  againil-  themfelves,  in  order  to  get  clear  of  all  their  opted  la //-t/wwi^ 
(Creditors;  and  therefore  I  have  given  a  greater  latitude j  and  a  ^^^^'^^^^l^^l^^^^^ 
length  of  time,  more  than  ufual,  in  order  to  allow  an  opportu-  in  one  kingdom 
nity  for  Ir'iJJj  Creditors,  if  there  \^Tre  any,  to  fend  over  alhdavits  belonging  to  the 
ahti  prop<Sr  authorities  to  prove  debfs  uildct  the  comnallfion  \  ^BZa'if^lnA^ 
for  as  they  have  not  ( i )  adopted  the  bankrupt  afts  in  Ireland^  1  comes  over  to 
was  wilHng  they  fliould  have  full  time  to  apprize  themfc^ives  ot  iinf>ther,  acor^i- 
the  nature  of  thofe  a6ts,  and  fend  over  proper  affidavits  of  S/!^,°ouc  by 
their  debts.    No  application  has  been  made  td  fuperfede  the  creditor  in  the. 
Commiilion,  and  even  if  there  had  been  one,  it  would  liave  f/^'.'Jf  j^f  ^'Z^^'^. 
failed,  becaufe  if  a  perfon  carries  oU  a  trade  in  one  kingdom  be-  be^,"s  he"has 
longing  to  the  crown  of  Great  Britain,  and  comes  over  to  ano-  traded  to  this 
then,  a  conlmiffiori  may  be  taken  out  bv  a  creditor  in  tlie  place  ^'^'S^^f-'^^d 

'      ,     ,      ,  ,        .  ,      '      1     1  ,    1    ^   ,  .    contracted  debts 

where  the  bauKrupt  then  happens  to  be,  as  he  has  traded  to  this  We. 
kingdom,  and  contracted  debts  here;  There  are  fcvcrrd  infbnccs 
of  this  kind,  where  pcrfoils  belonging  to  the  phmtations  :'.broad, 
and  which  is  their  fdic  place  of  rcfidence,  yet  liapnenin^-  ro  be  in 
England,  have  had  commifhons  of  bankrupt  taken  out  ci^^uinil 
them  here  (2.) 

(1)  They  have  now  by  flat.  11  &  it  aruhr  v.  /Vv^^/V?,  Cor:\^er  39S,  Ex  tarti 
G.  3.  f.  8.  of  the /r//?' ads.  Snitk  in  Ccnc.  Du\-ml£r  i^th,  1737. 

(2)  Bird  V.  Sedg-xoick^    I  Salk,  I  10.    ciuJ  i^ld.  /^02. 
I>ed/<wort(.^\\  Jnder/on,  Raym.  375,  Akx- 
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Exparit        I  mufl  be  determined  by  the  a6^:s  of  parhament  in  allowing 

Williamson,  .-r     .      r    i      i  ° 

the  certiiieate  of  a  bankrupt. 
Certificates  are      Certificates  are  matters  of  judgment,  and  I  do  not  know  that 
'"^"f'^^^jj^'^S- a  w^W^ww/ would  lie  to  compel  an  allowance;  for  it  is  difcre- 

mentj  and  a.  .  .—  ^-^  ^  , 

mandamus  would  tionary  in  commillioners  jirjty  and  afterwards  m  the  LerdChan- 
not  lie  to  com-  cellory  and  yet  it  ought  not  to  be  arbitrary,  either  in  the  commif- 
LViTifdifcre"- "^i*^^^^  or  the  Chancellor  to  fay,  We  will,  or  will  not,  allow  a 
tionary  in  the  Certificate  J  but  they  ought  to  be  governed  intirely  by  fairnefs  or 
IT'tS'irthe  ^^^"^"^^"t  behaviour  in  the  bankrupt. 

Lord  Chancellm'      Then  One  queftion  will  be,  Whether  William/on  has  been 
afterwards.       guilty  of  fraudulent  concealments  to  the  prejudice  of  his  cre- 
ditors. 

And  another  queftion.  Whether  the  petitioners  are  perfons 
qualified  to  be  creditors  under  this  commiffion,  and  to  ailent  or 
difient  to  the  bankrupt's  certificate. 
Wl^reahank-      My  principal  objection,  when  the  matter  of  the  certificate 
in^/r^Lwirfign-  c^'^"        before  me,  was,  the  great  hafte  that  has  appeared  in 
ing  his  certificate  *fignlng  the  certificate,  in  lefs  than  three  months  after  the  com- 
aftc^7he?om^^^  milTion  ifiiied,  which  I  thought  too  precipitate  as  he  was  a  trader 
miffion  iflues,  is      Ireland^  and  might  be  prefumed  to  have  large  debts  ftanding 
too  precipitate  j  out  agaiiift  him  there  ;  and  it  appeared  alfo,  upon  the  face  of  his 
r^/l/iloppedlt"  examination,  that  the  greateft  part  of  his  books  were  then  in  Ire^ 
•n  this  account,  land  \  fo  that  he  had  not  made  fuch  a  full  difglofurc  m  difco- 
£  *S3  j    very,  as  to  intitle  him  to  his  certificate. 

The  objection  to  the  unfairnefs  of  the  account  is  now  cleared 
up  j  for  confidering  the  largenefs  of  the  petitioning  creditor's  de- 
mand, being  no  lefs  than  4900  /.  it  is  much  more  accurately 
made  up  from  the  bankrupt's  books,  than  is  ufual  in  bankrupt- 
cies ;  for  very  frequently  the  want  of  correctly  keeping  books, 
is  the  occafion  of  a  perfon's  bankruptcy  ;  and  it  is  a  common 
faying  in  Holland^  if  a  man  fails,  not  that  he  is  a  bankrupt,  but 
that  he  kept  his  hooks  ill.  If  there  had  been  creditors  in  Ireland^ 
who  had  complained  they  had  no  opportunity  of  coming  in,  it 
would  likewife  have  had  weight,  but  there  .  is  no  complaint 
of  that  fort,  and  from  Augujl  1 749,  to  thig  time,  no  fuch  credi- 
tor has  appeared. 

The  laft  queftion  is.  Whether  the  prefent  petitioners  are  qua- 
lified to  object  to  and  oppofe  the  certificate  of  the  bankrupt* 
Their  firft  order  to  prove  their  debts  was  as  long  ago  as  the  2d  of 
Augujl  1749,  and  the  certificate  was  flayed  in  the  mean  time, 
and  alfo  the  dividend  j  not  one  of  the  petitioners  but  Sha7'p  made 
an  affidavit  of  a  debt  at  the  time  of  the  appHcation,  for  the  others 
had  not  verified  their  debts  upon  aflidavit ;  and  therefore,  as  they 
did  not  lay  a  foundation  for  it,  I  could  not  make  an  order,  that 
they  ftiould  go  before  the  comraiflioners  to  prove  their  debts,  but 
I  purpofely  ftayed  the  certificate  to  give  them  time  to  make  out 
their  debts  in  proof. 

Sharp  when  he  came  before  the  commiflioners  only  claimed,  and 
although  he  called  himfelf  a  judgment  creditor,  did  not  fo  much  as 
produce  a  copy  of  the  judgment  on  which  he  had  the  bankrupt  in 
execution,  and  if  he  had,  it  would  not  have  done,  unlefs  he  had 
'         .  likewife 


iikev/ife  by  oath  verined  his  debt;  nor  ought  he  to  have  been  ad-     -F*  partt 
mitted  a  creditor  even  then,  unlefs  he  would  have  difcharged  him  Williamson. 
from  the  execution,  for  he  muft  not  come  under  the  commiflion, 
and  profecute  the  bankrupt  at  bw  Hkewife. 

No  other  of  the  petitioners  have  fo  much  as  claimed  before  Unlefs  a  perfon 
the  commiffioners,  and  unlefs  a  perfon  proves,  or  ftieu's  a  rea-  ^^^^^  ^  ^^^^» 
fonable  ground  for  a  claim,  they  are  not  within  the  rule  for  af-  fJnabk  grJilni 
fenting  or  diffenting  (i).  for  a  claim,  he 

I  cannot  lock  up  certificates  for  ever,  and  deprive  a  man  of  his  J-ufe^fo^aflbnt?* 
liberty,  which  the  law  has  given  him,  after  a  full  time  has  been  ordifTenting  toa 
allowed  for  iniquiry,  and  a  full  time  aifo  for  creditors  coming  certificate. 
{mm.  Ireland,  or  fending  affidavits  over  (2). 

Nothing  fraudulent  comes  out  upon  the  inquiry,  and  no  debt 
has  been  proved  in  a  year  and  a  half's  time. 

Therefore  the  certificate  muft  be  allowed,  and  ordered  ac-     [  84  1 
cordingly. 

N.  B.  It  has  been  obje6led  by  the  petitioner's  counfel,  that  The  allowance 
the  allowing  the  certificate  will  preclude  them  from  pro-  cerrifiwt^wH? 
ceeding  againft  the  bankrupt's  fureties,  in  the  feveral  fecu-  not  difcharge  his 
rities  now  in  their  hands,  and  therefore  there  ought  to  be  Sureties,  butthey 
a  faving  to  them  of  their  right,  notwlthftanding  the  certifi-  STgafnft^ "ot-" 

Cate  is  allowed.  vrlthftandlng 

fuch  allowaiic*. 

Lord  Chancellor  faid,  There  was  no  occafion  for  fuch  a  re- 
ftri(3:ion,  for  the  allowing  the  certificate  of  the  bankrupt  will 
not  difcharge  his  fureties. 

{l)  Ex  parte  John/on,  ante  81.    (2)  Sec  .£*;«•  parte  Fjdel,  ante  72. 

'  Decmher  the 
aift,  1753. 

AN  application  by  a  perfon  who  is  a  creditor  of  a  bankrupt,    ^'^^^  3  J' 
that  he  may  be  admitted  to  prove  his  debt  before  the  com-  fyVcredkorTo 
Hiiffiofters,  and  to  ftay  the  bankrupt's  certificate,  and  to  be  at  ftay  the  bank- 
liberty  to  allent  or  diflent  thereto."  Thrco^nmiilio^I 
The  commilTion  was  taken  out  but  the  loth  of  Sept,h{i,  and  wastaken™tthe 
the  certificate  figned  the  30th  of  Nov.  following.  lothofSept.aud 
Lord  Chancellor :  I  difapprove  extremely  of  commiffioners  be-  certificate 

•       r  •   •         '     r      '  'r  iigned  the  30tli 

ing  lo  precipitate  m  ligning  certihcates.  of  Nov.  follow- 

This  appears  to  me  to  be  what  is  commonly  called  a  clearing  "^S: 
commlffion  j  for  the  affignees  are  very  near  relations  of  the^J^^'p^^J^^g'g'^J^ 

bankrupt.  contrary  to  the 

Such  hafty  proceedings  Invert  the  very  intention  of  the  a£ls  of  ^^^'^J'"^^'°"°^'^'^'; 
parliament,  which  were  made  in  favour  of  creditors,  but  are  too  ruptcyj 'which  ' 
often  abufed  for  the  fervice  of  infolveiit  pcrfons.  were  made  in  f.i- 

His  Lordflilp  therefore  diredcd  the  certificate  to  be  ftay- 

^  I  j.  abuled. 

( I )  See  the  praceding  and  the  following  cafe. 
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X.^cnjsmlcr  the  pa  fie  John       SaufmereT,^  Henry  BrocJe,  Matihew  de  Savfi 

1754.  mei'cz  :  In  the  matter  of  William  Dobi  ee  a  bankrupt. 

Cafe  33.  ^  April  lafl  a  commifiion  of  bankruptcy  iffued 

\^  againft  William  Dobree^  who  was  declared  a  bankrupt. 

An  application  'j^j^g  petitioners,  and  divers  others  of  his  creditors  live  in- 
that  the  allow-     ^  . 

anceof  thecer-  ^ruemjey^  and  irom  time  to  time,  betore  he  became  a  bankrupt, 
tiikate  might  be  r^niittcd  to  him  feveral  large  fums  of  money,  in  order  to  be  in- 
^^K^^'  veiled  in  the  funds  in  England^  in  their  namc$. 

Since  the  iffuing  of  the  commifTion,  the  petitioners  have  difco- 
vered  that  William  Doh-ee  did  not  inveft  the  morley  in  the  funds 
in  their  names,  though  he  wrote  them  word  from  time  to  time 
£  ^5  3     ^i^"^^      ^^^^      done,  and  remitted  to  them  the  intereft  as  it  be- 
came due. 

The  debts  of  the  bankrupt  amount  to  8  i,oog  /.  and  the  debts  of 
the  creditors  who  have  figned  his  certificate,  to  22^904/.  i8j-.  4^/. 

Feter  Dobree,  nephew  of  the  bankrupt,  proved  debts  under  the 
commiffion,  amounting  to  13,688/.  i oj*  10 in  different  rights, 
paTt  on  his  own  account,  part  as  executor  of  Nicholas  Dchyee,  part 
as  guardian  of  Peter  Dobree^  another  part  as  guardian  to  Rachel 
Carey  Dohree^  another  as  guardian  to  Mary  Dobree^  another  as  one 
of  the  executors  of  Martha  Carey,  and  ^mother  as  father  of  Judith 
Dqh'ce, 

He  chofe  himfelf  and  two  other  perfons  affigne^s,  and  on  the 
iBth  of  Mayhii^  the  very  day  the  bankrupt  finiflied  his  exami- 
nation, the  certificate  is  figned.  P^^/rr  i);?^;^^' figned  the  certi- 
ficate in  right  of  other  perfons,  four  times,  having  proved  debts 
in  fo  many  different  rights,  as  guardian  and  executor  to  fuch 
perfons. 

There  v/ere  but  1 2  of  the  creditors  of  JVfn,  DobreSi  who  prov- 
ed their  debts  under  the  commiihon,  befides  Peter  Dobree,  and 
if  he  ihallbe  conildered  but  as  one  creditor,  there  will  not  be  four 
parts  in  five  in  number  and  value  of  the  creditors,  who  have  proved 
their  debts  under  the  faid  commifhonj  that  have  figned  the  certi- 
ficate :  the  greateft  part  hefides  of  the  bankrupt's  creditors  could 
not  poffibly  prove  their  debts  at  the  time  appointed  for  his  lafl 
examination,  by  reafon  that  they  did  not  know  whether  the  mo- 
ney they  had  remitted  to  the  bankrupt  had  been  laid  out  in  flocks 
jn  tlieir  name?,  or  in  the  bankrupt's* 

In  1748,  Wm,  Dobree,  the  bankrupt,  gave  upon  the  marriage 
of  his  niece  Mifs  de  Hairland  to  his  nephew  Thomas  Dobree,  1  ooo/« 
as  a  marriage  portion,  at  a  time  when  he  was  infclvent. 

The  major  part  of  the  creditors  who  had  figned  the  certificate 
were  nearly  related  to  the  bankrupt. 

For  thefe  reafons  the  petitioners  pray  that  the  allowance  of 
tlie  bankrupt's  certificate  may  be  flayed. 

The  fecond  petition,  ex  parte  Johii  de  Saufinarez,  and  feveral 
other  cr^flitors  of  William  Dobree,  flates,  that  fome  fiiort  time 
before  the  commiffion  ifTued,  Dobree  forgave  two  of  his  nephews 
X87/.  which  they  owe4  him,  and  transferred  diverg  flocks  to 

the 


the  amount  of  6000L  and  upwards  to  feveral  of  his  creditors,  p^rte 
without  their  dire6lion,  in  expectation  of  receiving  favours  o\  ^^^^^^^^^^ 
them  in  cafe  a  commiflion  iflued  ;  and  prays  the  matter  of  this 
petition  might  come  on  to  be  heard  at  the  time  of  the  former 
petition,  and  tiiat  the  bankrupt's  certificate  might   be  difal- 
lowed. 

The  counfel  for  the  petitioners  infifled,  that  an  executor  and 
guardian  cannot  fign  a  certificate. 

Lord  Chancellor  as  to  this  was  of  opinion,  that  executors  might  Aperfonwhoha* 
fign,  but  that  a  perfon  wlio  has  a  debt  in  his  own  right,  and  "i^hcll'd another 
another  debt  as  executor,  could  not,  as  he  apprehended,  fign  a  as  executor,  can- 
certificate  in  two  diftin£l  ridits,  for  both  are  to  be  confidered  "otfign  acenifi- 

1  •  -111         o      ^  ewe  in  tv,o  dif- 

as  his  own  particular  debt.  tin£l  capacities. 

The  counfel  for  the  petitioner  likewife  obferved,  that  till  they  [  86  j 
had  fent  over  to  England^  they  did  not  find  out  the  fraud  of  the 
bankrupt  in  difpofing  of  their  ftock  for  his  own  benefit,  and  that 
theaffignees  never  once  thought  proper  to  appoint  any  meeting, 
from  the  month  of  May  till  Augtift^  fo  that  thefe  creditors  had 
no  opportunity  of  proving  their  debts,  which  amount  to  35,000/. 
and  inllead  of  four  parts  in  five  in  number  and  value,  there  was 
not  one  fourth  part  had  figned  the  certificate. 

That  by  giving  a  fortune  of  1000/.  to  his  niece  at  a  time  The  daufe  In  the 
he  was  infolvent,  he  feems  to  be  within  the  meaning  of  the 
Claufeof  the  5  Geo.  2.  where  a  bankrupt  is  excepted  from  the  bankrupc  is^ext 
benefit  of  this  adt,  *'who  hath  or  (hail,  for  or  upon  marriage  ccptcd  from  the 
"  of  any  of  his  children,  have  given,  advanced  or  paid,  above  ^^^"^^^^/J^^^^J^ 
"  the  value  of  one  hundred  pounds,  unlefs  he  fluiU  prove,  by  upon  marriaV' of 

his  books  fairly  kept,  or  otht^rwife  upon  his  oath,  before  the  sny  of  hlschiu 
"  major  part  of  the  commilTioners,  that .  he  had  ,at  the  time  '^^^^y^^^^^'^^^ 
*^  thereof,  over  and  above  the  value  fo  given,  advanced  or  paid,  ico/.  unJefs  he 
•*  remaining  in  goods,  wares,  debts,  ready  money,  or  other  ^;<th  fufficientto 

eftate  real  and  perfonal,  fulhclcnt  to  pay  and  fatlsfy  unto  each  crcdkoit^'^i'ul 
"  and  every  perfon,  to  whom  he  v/as  any  ways  indebted,  their  be  cor.itrucd 

fidl  and  entire  debts."  ,  fxlend'dt^^^^^ 

Mr.  Attorney-general  for  the  bankrupt  infifled,  this  is  not  than  children  of 
within  the  intention  of  the  act  of  parliament,  and  was  going  to  » l>;m!crupt. 
give  his  reafons,  when  Lcrd  C/?///;a7/i:/r  Interrupted  him,  by  faying, 
it  certainly  was  not    and  as  it  was  a  penal  clauf-,  it  ought  to  be 
cohftrued  ilridlly,  and  confnicd  to  the  children  of  a  bankrupt, 
and  not  to  extend  any  further. 

Mr.  Attorney-general  then  obferved  upon  otiicr  parts  of  the 
cafe,  that  though  the  debts  are  oonliderable,  yet  the  deficiency 
will  not  be  fo,  for  there  has  been  a  dividend  ah-e.uly  of  eleven 
fliillings  in  the  pound,  and  that  there  v>^ill  be  enough  in  tlic 
whole  to  pay  three  fourths  of  this  large  fum  of  "  i  ,coo  /. 

That  there  is  no  objeiftion  to  the  reality  of  any  eucditoi's  d(.bt 
who  has  figned  the  certirieatc. 

That  the  grcatcll  part  cf  the  pcrfons  in  whofe  names  the  pe- 
tition is  prefcnted,  have  by  attorney  figned  the  bankrupt's  certi- 
ficate, aiul  know  nothing  of  this  application;  and  particularly 
one  Burgefsy  who,  as  appears  by  afhdavit,  i^;  now  upon  a  voyage 

G  4  n> 
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Ex  parte      to  Newfound! and ^  and  that  upon  application  to  his  wife,  for 
^^"wsRE^zt^^"  leave  to  make  her  hufband  a  p^rty  to  the  petition,  ihc  pofitively 
refufed  to  give  her  confent ;  fo  that  the  certificate  has  been 
flayed  from  Aiigujl  to  this  time,  by  falfe  fuggeftions  and  alle- 
gations. 

b'^^o^fi?^^?^*  -^"^^  Chancellor :  I  fhall  not  go  upon  any  particular  niceties 
on  the  flme  day'       determining  the  queftion  which  has  been  made  upon  thefc 

with  the  bank-  petitions, 

rupt^s  laft  exa-  bankrupt  In  general  feems  to  have  behaved  very  fairlv, 

mmacion,  and       i    >        i      r  •    °   t  •    i  •      •      i  r  i 

two  thirds  of  the  tho  at  the  fame  time  I  cannot  acquit  him  m  the  matter  of  the 
creditors  living  ftock,  after  receiving  exprefs  directions  from  his  correfpon dents 
anowTn&  the  Guemfey  Xo  purchafe  the  ftock  in  their  names,  and  yet  taking 
certiiicate  ftiyed  upou  him  to  buy  it  in  his  own,  and  then  writing  word  that  he 
for  thefe  rcafons,  ^^d  purchafed  it  in  their  names  j  but  be  this  as  it  will,  I  mud 
I  ^7  J  not  be  induced  to  make  a  precedent,  which,  in  my  apprehen-* 
fion,  will  be  a  reproach  to  the  juftice  of  this  court. 

The  moll:  important  of  the  bankrupt's  tranfaclions,  and  the 
largeft  of  his  debts  are  in  Guemfey^  which,  though  part  of  the 
dominions  of  the  crown  of  Great  BritaWy  arc  at  a  great  diftance 
from  hence ;  and  yet  notwithftanding  the  commilTion  is  takers 
out  in  Jpril  only,  the  certificate  is  figned  on  the  1 8th  of  May 
after. 

Such  precipitation  in  a  matter  of  this  kind  Is  very  improper. 

I  wiil  put  the  cafe  that  thefe  creditors  in  Guemfey  had  heard 
of  this  bankruptcy,  ftill  they  could  not  come  in  as  creditors,  till 
they  had  firft  directed  a  fearch  in  the  books  of  the  refpe6live  com^* 
panics,  to  fee  In  what  manner  the  ftock  was  purchafed,  whether 
in  their  own  names,  or  the  bankrupt's. 

The  creditprs  who  have  figned  the  certificate,  and  have  proved 
debts  to  the  amount  of  22,000/.  are  in  number  eleven,  but  then 
only  feven  of  them  have  figned  for  themfelves,  and  in  their 
own  right,  for  Mr.  Dohree  the  nephew  has  figned  four  times  as 
guardian  and  executor,  and  the  debts  of  the  Guemfey  creditors 
are  35^000/. 

The  admitting  fuch  a  certificate  as  this,  wo'yild  be  turning  the 
edge  of  the  )aw  agaiaft  creditors  in  favour  of  bankrupts,  which 
js  not  to  be  fufFered  in  a  commercial  country. 
Foftt^erlythe  AH  certificates  formerly  were  referred  to  the  judges  j  but  the 
co'^nba^ice  of  ^"^^^^  ^^^^  finding  this  rather  inconvenient,  have  of  late  taken 
cerdi?:Tces,^ but  CQgnizancc  of  It  uporrthemfelvcSj  and  they  muft  e^cercife 
being  found  in-  this  power  in  a  difcreet  and  equitable  manaer. 
GrTatSeaThaf '     ^^^"^  Chancellor  ftayed  the  aiiowance  of  the  certificate, 


taken  it  toitfelf. 


(C)  RnU  a4  to  JJJignees, 


Deccmher  the  thc  Matter  of  the  Earl  of  Litchfield  and  Sir  John  Williams^ 

a3d,  1737.  J  J 

Cafe  7 A,    T   ORD  Lltchf  ehl  and  Sir  John  WilUms  were  allignees  un* 
_L/        ^  com  niiiion  of  bankrupt;  the  latter  entrufted  one 
Gurdon,  the  clerk  of  the  cc  mmiffion,  to  receive  fome  of  the 
effeds  o£  the  bankrupt's;,  and  to  pay  fpme  of  the  debts  and  di- 
vidends! 
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vidends;  no  fraud  appeared  in  the  affignees,  but  the  clerk  after-  ^a^l  Litch- 
wards  failing,  the  queftion  upon  petition  was.  If  the  afiignees  and  ^Sir  John 
(liould  make  up  the  clerk's  deficiency  to  the  creditors?  Wii-liams. 

Lord  Chancellor  :  The  rules  of  equity  in  relation  to  necCiTary  The  rule  that 
a£^:s  done  by  truftees,  where  truftees  fliall  not  be  accountable  for  be^a^-^c^^^^tf^^^^ 
lofies  which  happen  from  thofe  necefiary  a6t:s,  hold  not  as  to  for  loffes  which 
pcrfons  employed  by  the  truftees,  but  only  to  the  truftees  happen  from  ne- 
themfelves.  '^^l^lt' 

their  agents. 

Where  affignees  under  a  commlfTion  of  bankrupt,  employ  an     [  8  8  J 
agent  to  receive  money,  or  pay,  and  he  abufes  this  confidence;  ifanaffigneeun- 
I  will  not  lay  it  down  as  a  general  rule,  but  at  prefent  I  am  at  der  a  cominiiiion 
a  lofs  to  diftinguifh  fuch  affignees  from  any  other  truftee,  who,  eLpbylTa' 
if  his  agent  deceive  him,  refpondeat  fuperior  to  the  cefuit  que  agent  to  receive. 
trujls ;  fo  in  the  prefent  cafe,  as  one  of  the  affignees  employed  ^^^^^^.^^^^ 
the  clerk  of  the  commiffion,  a  perfon  of  very  little  credit,  to  wWbe 
pay  dividends,  who  mifapplied  and  imbezziiled  the  money,  liable  to  make  it 
this  affignee  will  be  liable  to  make  it  good  to  the  creditors,  1^^°'^^^^^^^^^^'^^" 
he  did  not  confult  the  body  of  the  creditors  who  are  his  cejlm  confuited  the  bo- 
que  triijis  in  the  appointment  of  this  agent;  for,  what  is  the  dy  of  the  credi- 
chief  confideration  of  creditors  in  the  choice  of  affignees  ?    Cer-  po^^^J^j^j 
tainly  the  ability  of  the  perfons,  that  they  may  be  reiponfible  for  the  agent, 
the  fums  they  may  receive  from  the  bankrupt's  eftate,  by  virtue 
of  their  affigneeffiip  ;  but  the  negligence  of  one  affignee  ffiall  not 
hurt  another  joint  affignee,  v/here  he  is  not  at  ail  privy  to  any 
private  and  perfonal  agrecmeiit  entered  into  by  his  brother  afr 
fignee;  but  this  I  cannot  properiy  determine  now :  for  all  the  All  the  Court  caa 
court  can  do  in  a  fum^mary  way  under  a  commiffion  of  bankrupt,        ^  fummary 
is  in  tranfa£tions  only  between  the  creditors  and  the  affignees,  ^mmfffion^f 
but  cannot  upon  petition  adjuft  any  demands  that  one  affignee  h^nkiupt.  Is, in 
may  fet  up  againft  another,  concerning:  a  private  aereement  be-  J"^^^'^*^;^^"-^  be^ 

1  r    b  \  r   1    ^    n.^  y  1        ^  i-  tween  the  cre- 

tween  themlelves,  mdependent  of  the  reit  of  the  creditors.         ditors  and  afiig  > 

The  money  imbezziiled  by  the  clerk  of  the  commiffion  was  ^^^^j  ^^t:  y^'jli 
1000/.  his  bill  of  fees  and  dilburfements  delivered  in  by  him  be-  determin^'on^ 
fore  his  death,  was  ordered  to  be  taxed  by  the  commiffioners,  private  agree- 
and  the  refidue  to  be  applied  towards  fatisfa6lion  of  the  imbez-  ^j^^'^ee^j^-^^'^ff^ 
zilment,  and  Sir  "John  Williams  the  reprefentative  of  the  de-  pendent  of  d»i 
ceafed  affi.gnee,  to  pay  in  700/.  or  whatever  the  fum  may  be,  creditcus, 
into  the  bank,  to  be  added  to  the  refidue  of  Gutdonh  money 
after  taxation,  fp  as  together  they  may  be  fufficient  to  make  u^ 
the  imbezzilmcnt  of  Gurd&n, 


Anon,  at  the  Rolls.  NevemBer  tSt 

30th,  1739. 

THE  queftion  before  the  court,  Whether  new  affignees  Q^f^ 
under  a  commiffion  of  bankrupt  upon  the  death  or  remo-  5^  ^^^^ 
val  of  the  former,  lhall,  on  filing  a  fupplemental  bill,  be  intitled  ' 
to  the  benefit  of  the  proceedings  in  a  fuit  begun  in  the  time  of 
the  firil  affignees,  pr  inuft  begin  again  by  original  bill. 


Majler 


ANor.  Mapjr  of  the  Rolls :  In  the  cafe  of  abatements,  if  you  can, 
Vv^here  afiignccs  you  niuil  rcvive  \  but  ill  the  cafe  of  affignees  of  bankrupts, 

or'arrd^f-    "^^"^^^'^  ^^^^'^^  ^^^^  ^"^^  difchargcd,  and  others  by  order  of 

charged,  and     court  are  put  iH  their  room,  there  is  no  privity  between  the 

others  are  put  ia  bankrupt  and  the  affignees,  or  at  leaft  but  an  artificial  one,  and 

canLrr^ive^^^  *therefore  they  cannot  revive  j  and  it  would  be  hard,  if  there 

but  muft  bring  a  have  been  pleadings,  examinations,  bfc*  in  a  former  fuit,  that 

rippkmental  trufleCS  lllOuld  not  have  the  benefit  of  them  bv  a  fun- 

bill,  to  intitle        -1  1  1  -11 

themfeivesio    plemcntal  bill. 

the  benefit  of        Suppofe  the  Coui't,  upon  the  death  or  difchargc  of  afhgnees 
faS^fUit ^      bankrupts,  fhould  f^iy  that  they  all  muft  go  for  nothing,  and 
r        '  1  mull  begin  again  by  original  fuit,  why  then  ail  the  charges 

*•     ^       and  expences  in  the  former  fuit  are  abfolutely  thrown  away; 

but  in  the  prefent  method,  t-hough  you  cannot  come  agaiiift  the 
reprefentative  of  the  former  alFignee,  yet  by  a  fupplemental  bill 
you  will  have  the  bankrupt's  eftate  liable  at  ail  events  to  anfwer 
the  cofts. 

A  purchafer pvr-     I  will  put  a  cafc  that  comcs  very  near  this,  and  {hews  the  rea- 
jente  hte,  on  ai-  fQ^ablcncfs  of  mv  prefeut  determination,    Suppofe  an  eftate  has 
ul  bill,  is  liable  been  m  controveriy  lor  20  years  in  tnis  court,  and  during  the 
to  all  the  colts     fu'^j;  Jt  is  pufchafed,  the  purchafer,  on  filing  his  fupplemental  bill 
fing'to  die  S'  comes  into  the  court  pro  bono  tsf  jnalo,  and  fliall  be  liable  to  all 
♦i' the  fuit.       the  cofts  in  the  proceedings,  from  the  beginning  to  the  end  of 
the  fuit.     For  thefe  reafons  his  Honor  ivas  of  opinmiy  that  the 
7:siv  afftgnces  fhall  have  the  henejit  of  the  former  proceedings  j  in  the  fuit 
comtnenced  by  the  old  ajftgnees  ( i ). 

(l)  Vide  anott,  pojl,  263.    See  slUo  Hczvii  v.  Mantel/,  2  JVIIf.  373. 


December  the  Primrofc  V.  Bro772kyy  Executor  of  Mead, 

X4th,  1739, 

Cafe  35.  '**T~*-HERE  was  z  decree  in  another  caufe  that  all  creditors, 
S  C.  zVef.  -A  '^'■^  ^"^^^^  thofe  v;ho  were  parties  to  the  bill,  as  otherwife, 
loa.  cited.  fliall  come  before  the  Mailer  to  prove  their  debts  againft  the 
Where  an  affig-  eftate  of  Mead ;  among  the  reft  there  appeared  before  the  Mafter, 
nce^dies  before,^  ^{qq^^^  tljg  furviviiig  allignee  of  one  Barker,  a  bankrupt,  and 
for  what  he  has  claimed  as  a  debt  fuch  money  as  Mead  had  received  as -joint  af- 
received,  and  figncc  With  Moore^  under  the  commifiion  againft  Barker, 
ieaves  no  perfo-  |^    ^^^^^       affignment,  Moore,  Mead,  and  another  ^f- 

nal  aflety,  the  r  i  ^  r       r       rr  7   •     7   •  .  ' 

creditors.^  have  a  ugnce  01  Barker y  covenanted  Jor  themjelvesy  their  heirs,  executors, 
lien  upon  his  real  ^fj^  admin'frators,  to  acoount  for  fuch  monesj  as  they  or  either  of  them 
eftate.  y^^//  receive,  to  the  commffioners.    Mead  before  his  death  got  in 

very  large  fums  of  money  from  the  bankrupt's  eftate,  and  is  dead 

infolvent. 

The  queftion  before  the  Mafter  was,  Whether  the  commlf- 
fioners  under  this  aflignment  are  to  be  confidered  as  fimple  con- 
tract creditors  only  j  and  it  came  now  before  the  court  upon  ejc- 
ceptions  to  this  part  of  his  report. 

Lord  Chancellor :  I  am  of  opinion  that  the  commilTioners 
©uglit  to  be  confidered  as  fpecialty  creditors,  becaufe  the  af- 
fignees  executed  a  counterpart  of  the  alfigriment  to  thcm> 

the 


the  agreement,  being  under  hand  and  feal,  makes  it  in  the  na-  Primhose  v. 
nire  of  a  fpecialty  debt;  and,  as  they  are  confidercd  in  this  light,  ^^omlzy. 
though  A'Ic'nd  is  dead  without  any  perfonal  alTets,  yet  they  may 
come  upon  his  real  eftate. 

The  words  of  the  alTignment,  to  account  for  fuch  money  as  thc^  Aflignees  are 
cr  either  of  them  fuall  receive^  muft  be  fo  conftrued,  as  tliat  rhe  af-  ^-eretruftccsand 
'^iignecs  may  be  jomtly  and  icverally  bound,  io  tiiat  they  are  to  anfwerabie  only 
be  confidered  in  this  court  as  mere  truflees,  and  each  fepnrately  ibr  what  they 
anfv/erable  only  for  what  they  receive,  and  it  would  be  of  dan- 
gerous  confequence  to  hold  them  otherwife.  v    ^  1 

There  was  a  cafe  which  I  determined  in  this  court,  where  Yr^r^'^^'^h' 
there  were  two  perfons  jointly  bound  in  a  bond,  one  of  the  reprefentative ' 
obligors  died ;  and  to  be  fure,  at  law,  it  might  have  been  put  fliall  be  charged 
in  fuit  againft  the  furvivor,  but  as  I  thought  it  extremelv  hard,  ^Z''''/^^"  ^j^^ 

o  "  '  the  lurv'ivin^ 

I  decreed  the  reprefentative  of  the  co-obligor  fliould  be  cliarged  obligor  m  the 
pari  paffa  with  the  furviving  obligor  in  the  payment  of  the  P^yi^^^nt  of  the 
bond  ("i) 

Though  the  form  in  the  affignment  under  this  commiiTion  of  JJj^^,^^.^^^'-^^^ 
bankrupt  is  the  common  and  ufual  one,  yet  I  think  it  very  pro-  c^dj^vJJlyX^ 
per  that  the  words  jointly  and  fevcrally  fliould  be  inferted  for  the  nffignments  un- 
future,  for  the  fafety  and  fecurity  of  each  refpedive  aflignee.  ofbaXupl'!'* 

(?)  Shnpfon  V.  Vaughan^  pojl.  2  vol.  37 1.  In  the  latter  cafe  this  point  was 
1 1.  ^3.    B//^oj)  V.  Chuni;,  2  VeJ\  too.    fully  difcufTed, 


Ex  parte  Lam,  ^^'^^-^  *e  22d» 


174.1. 


WOOD,  an  alehoufe-keeper  in  Holborne^  became  a  bank-    Cafe  37. 
rupt  in  the  year  J 7^29,  and  a  commiffioa  being  taken 
out  againft  him  at  that  time,  Fitchet  and  Kirk  were  duly  cliofen 
piTignces,  one  the  landlord,  and  the  other  the  brewer  to  the  alt-  b.inkiupt% 
houfe.    In  order  to  continue  the  trade,  they  put  one  /V^/^/V^w  ctf-fas  in  apro- 
jnto  the  houfe,  and  allowed  him  to  m-ike  ufc  of  the  bankrupt's  ^Ii^lfg''^' pj^va^^^^ 
goods  upon  giving  a  bond  for  i  oo/.  the  value  fet  upon  them  by  advantage  to 
the  appraifer  under  the  commiffion.    JVaikloiu  was  made  a  re-  ^Q^^^/J^j^^/i^f 
fponfible  man  till  the  year  1738, 'and  then  abfconded.  ?h"m  wlthia^-*' 

Lord  Chancellor :  Where  the  effedls  of  a  bankrupt  are  fo  in-  tcieit. 
confidcrablc  that  no  one  creditor  may  think  it  worth  while  to  call 
upon  alhgnees  for  a  dividend,  yet  if  they  neglect  to  make  a  di- 
vidend in  a  proper  time,  and  are  making  a  private  advantage  to 
thcmfelves  of  the  banjcrupt's  cficds,  1  Hiall  always  charge  fuch 
aHignees  with  intercll:  (i), 

His  Lordjliip  ordered  Kirk,  and  the  executrix  of  Fitchet,  to  nc- 
count  in  moieties^  for  the  value  of  the  goods ^  according  to  the  tippruifc- 
fnenty  and  to  pay  iuterefl  for  them  at  the  rate  of  4  per  cent,  to  he 
(cviputed  from  a  tivclvemonih  after  the  execution  of  the  ajftgnnicnt . 


(1)  Treves  V.  TovjnferJ,  \  Cooh's  B.  Laivs  336%     i  Brc.  Cba.  Rep.  384  S.C, 


Jfpril  the  lik,  '  JEx  parte  White. 


1742. 


Cafe  38.     'nr^HE  petitioner  who  had  proved  her  debt  under  the  com- 
Anaffigneecan-    A     miffion,  petitions  againft  the  affignces  to  be  paid  her  fliare 
Bot  ftopapsr-     of  3  dividend  that  had  been  made  of  the  bankrupt's  eftate. 
dlvMetTon  ac-  affignees  infifted  that  he  had  a  right  to  ftop  her 

count  of  his  owa  fi^^re  of  the  dividend,  becaufe  ilie  is  indebted  to  him  for  a  quan- 
private  debt       titv  of  coals  delivered  to  a  third  perfon,  which  the  petitioner 

owing  to  him  -r  j  ^ 

fromthatperfon,  P^Oi^^i^^sd  tO  pay. 

[  *9i  j        -Lorj  Chancellor :  I  will  not  allow  an  aflignee  who  is  an  of-. 

ficer  of  this  court,  and  an  officer  of  the  commiffion,  to  ftop  a 
perfon's  fhare  in  the  dividend  on  account  of  his  own  private  debt, 
which  is  owing  to  him  from  that  perfon ;  he  has  his  remedy  at 
law,  and  ought  not  to  blend  his  own  private  affan's  with  the  com- 
miffion  to  which  he  is  only  a  truftee  ( i ). 

(i)  But  fee  ex  parte  Nockold,  i  Cooke's  B.  ^a-wj  442, 


^tiguji  ±c  jy^i  Ex  parte  WhkchiiYch, 

Cafe  7Q  '\"S7'^^"^'^  ^^^^y  ^^^^^^  creditors  were  prefent  at  a  meeting, 
Poft  zjo  W    to  conader  whether  they  fliouid  carry  on  a  fuit  againft 

Creditors  cannot  ^  ^^^^^r  to  the  bankrupt's  eftate,  they  gave  the  alTignees  a  gene- 
give  a  general     ral  power,  by  a  writing  figned  for  that  purpofe,  to  profecute 
power  to  affig-    fuch  fuits  as  they  in  their  difcretion  fhould  think  fit. 
fuks^^or'^fuTmit  Chancellor:  There  is  no  colour  to  fay  that  creditors  un- 

matters  to  arbi-  der  a  commilTion  of  bankrupt,  can  give  fuch  a  general  autho- 
own°dif   t^""*  "^i^^^s  claufe  under  the  a6l:  of  parliament  of  the 

but  there  muft"be  5'^  of  George  the  Second;  but  aihgnees  mud  have  a  meeting  of 
a  meeting  of  ere- creditors,  upon  notice  given  for  that  purpofe  in  the  Lojidon 
d)tors,  upon  a    Gazette,  to  confider  of  each  particular  fuit,  or  each  particular 

notice  given  m        r     r  ^  -       ■  i    r  i  i-       t  1 

the  London  Ga-  ^^^^  f^^"  arbitration,  before  they  can  proceed  m  them  j  and 
«ette  to  confider  therefore  I  declare  that  the  power  here  given  by  the  creditors  to 
vJi^t  ^or  cafe'        affignees,  is  not  fuch  a  one  as  is  warranted  by  a61:  of  parlia- 
for  arbitration,    ment,  and  do  order  that  the  affignees  be  reftrained  from  bringing 
any  fuit  for  the  future,  till  they  have  a  proper  authority  from  the 
majority  of  the  creditors  at.  a  meeting  according  to  the  ftatute. 
The  affignees  in  this  comrniffion  having  refufed  to  make  a 
Commlffioners^  dividend,  his  Lordfhip  ordered,  they  fhould  attend  the  com- 
dend  to'beadver-  ^^^of^^'J^s  at  a  fitting  appointed  for  that  purpofe,  and  that  if  the 
tifed,  ifthey      commiifioners  thought  it  proper- for  the  affignees  to  make  a  di^ 
lbr"%neertr^  vidcnd,  that  it  fhould  be  advertifed  accordingly, 

Biake  one. 

Jugfft  the  ift,  Ex  parte  Greignler, 

5744. 

Cafe  40.  'nr^  H  E  application  to  the  court  was  for  new  affignees,  upon 
«Tk»      *.  -ji      A    a  fuggeflion  in  the  petition  that  the  time  was  too  fliort, . 

The  court  will       -j*-  ^     .  .  ^  K     ,  .       ,    -  ,    .         r  r 

not  fet  3 fide  the  whjcn  thc  commmioncrs  had  appomted  for  the  choice  of  af- 

choice  of  affig- 

Dse.,  becaufe  ioiiie  of  ^e^itors  liye  beyond  fea^  aiifi  ha4  no  opportunity  of  voti))g> 

fignec^^. 


fignees,  tlie  perfon  having  been  found  a  bankrupt  only  on  the 
2 1  ft  of  May,  and  the  fitting  for  the  choice  of  affignees  was  on  * 
the  firft  of  June;  that  the  debts  proved  at  the  time  of  the 
choice  amounted  only  to  2075  /.  and  the  petitioners  living 
abroad  could  not,  in  fo  (hort  a  time,  fend  over  letters  of  at- 
torney to  vote  in  the  choice,  though  their  demands  upon  the  f  9^  J 
bankrupt's  eftate  will  not  be  lefs  than  11,000/.  that  the  affignee 
already  chofen  is  a  hatter,  and  not  to  be  fuppofed  converfant  in 
foreign  affairs,  in  which  the  bankrupt's  concerns  chiefly  lie. 

For  the  petitioner,  the  cafe  ex  parte  Afiderfotty  1724,  was 
cited,  which  was  heard  by  Lord  Macclesfield  upon  petition, 
who  ordered  a  new  choice  of  affignees,  on  a  fuggeftion  that  a 
greiit  number  of  creditors  could  not  poffibly  be  prefent  at  the  firft 
choice. 

Lord  Chancellor :  The  words  of  the  a£l:  of  the  5th  of  George 
the  Second  are,  "  The  commiffioncrs  fhall  forthwith,  after 
**  they  have  declared  the  perfon,  againft  whom  the  commifTion 
"  fhall  iffue,  a  bankrupt,  caufe  notice  thereof  to  be  given  in  the 

Lotido?!  Gazette,  and  fliall  appoint  a  time  and  place  for  the 

creditors  to  meet,  in  order  to  chufe  an  affignee  or  affignees  of 

the  bankrupt's  eftate  and  effects." 

So  that  they  are  immediately  to  appoint  a  time  and  place  for 
tlie  choice  of  affignees,  becaufe  it  may  be  neceflary  to  take 
care  of  the  bankrupt's  eftate  and  effects  j  and  I  muft  not  lay  it 
down  as  a  rule,  that,  becaufe  fome  of  the  creditors  are  abroad, 
and  beyond  fea,  therefore  I  muft  at  all  events  give  them  an  op- 
portunity of  voting  in  the  choice,  and  dire£l  the  creditors  to  pro- 
ceed to  a  new  choice. 

If  this  was  to  prevail,  the  choice  muft  be  poftponed  to  a  Affignees  ought,; 
great  length  of  time  which  would  be  diredly  contrary  to  the     JJ^^J^ J'^i^^^/'' 
a£t  of  parliament  *,  and  therefore  the  true  rule  is,  that  the  af-  f^ewn  that'they 
fignees  ought  to  be  continued,  unlefs  the  petitioners  can  fhew  are  not  perfons 
there  is  fome  objection  with  regard  to  the  fubftance  or  integrity  ^^tegrfcy''''^ 
of  the  perfon  who  is  chofen  affignee ;  but  to  do  what  is  prayed 
by  the  petition,  would  be  adding  to  the  expence,  by  making  two 
choices  of  affignees  inftead  of  one. 

I  defired  that  precedents  might  be  fearched  to  fee  if  they  No  precedent  t» 
could  find  any  cafe  where  it  had  been  ordered  that  creditors  o^^eTfor  uedi 
ffiould  proceed  to  a  fecond  choice,  upon  a  fuggeftion,  merely,  tor*  to  proceed 
that  fome  of  them  live  remote  from  Lojulon^  or  are  out  of  Eng-  to  » fecond 
land\  but  no  fuch  cafe  is  to  be  found,  and  befides  it  would  be  a  b^rTfugg^e^iVori 
dangerous  rule,  and  therefore  I  am  of  opinion  that  the  petition  that  fom«  live 
mull  be  difmified,  and  the  affienee  continued  who  is  already  »^emote  tiom 

\    f.  '   London,  or  :ire 


Ex  purte  Kerney. 

Vide  title  Arreft, 


December  the 
»zJ,  1744. 


93 


l7o^mti:r  the 
6th,  I74S- 

Cafe  41. 

B.  in  J  7 18  af- 
ter marriage  con- 
veys his  real  ef- 
tate  to  triiftees, 
in  coniideration 
of  five  /hillings 
and  other  valu- 
able confidera- 
tions, in  truft  ior 
himfelt  fo/T  life, 
to  his  v^fife  for 
life,  theu  to  his 
fldeil  fon  if  he 
Survived  his  fa- 
tlier  and  mother, 
and  fo  to  the 
iiext  fon,  &c. 
B.  afterwards 
became  bank- 
rupt.   This  is  a 
conveyan'ie 
which  falls  di- 
redlly  witliin  the 
claufe  of  the  firft 
of  James  the 
Firft,  cap.  15. 
and  therefore 
truftces  decreed 
to  convey  to  the 
plaintiffs  the 
aflignecs  under 
the  commiffioa 
agaiaft 


NecefiTaty  to 
prove  on  the  fta- 
tute  of  the  i5Ch 
of  Elii.  that  at 
the  making  of 
Xhe  fettlement 
the  perfon  con- 
veying was  in- 
debted at  the 
time  of  the  exe- 
cution of  tlie 


Walker  and  others  verf.  Burrows. 

THE  plaintiff's  affigriees  we're  under  a  commliTion  of  bank- 
ruptcy againil  the  father  of  the  defendant,  who  iit 
1739  conveyed  all  his  fliop  goods,  ^V.  by  bill  of  fale  to  the  de- 
fendant his  fonj  and  in  1740  becomes  a  bankrupt.  In  the  year 
17 18  he,  after  marriage,  conveyed  to  truftces  his  real  efbte,  in 
ccvil^ deration  of  live  fhillings,  and  other  valuable  confiderations, 
in  trufl  for  himfelf  for  life,  to  his  wife  for  life,  then  to  hi$ 
eldeft  fon  if  he  furvived  his  father  and  mother,  and  fo  to  the 
next  fOn,  ^c. 

'The  bill  brought  to  fet  afide  the  bill  of  faie  as  fraudulent,  and 
that  the  deed  of  17 18  might  be  either  fet  afide  as  void,  or 
trti flees  decreed  to  convey  to  affignees  under  the  eommifiion 
againil  Burrows  the  father* 

The  counfel  for  the  plaintiff  Infifte'd,  that  the  deed  of  1 7 iS 
was  void  as  againft  creditors,  being  voluntary,  and  after  mar- 
riage, by  virtue  of  the  ftatute  of  the  13th  of  Eliz.  or  if  not  un-^ 
der  that  ftatute,  yet  void  under  the  2 id  of  James  the  Firft^, 
cht  15.  relating  to  bankrupts. 

Lord  Chancellor :  As  to  the  firft  part  of  the  cafe,  there  is  not 
a  foundation  to  fet  afide  the  aihgnment  of  hoiiflioid  goods,  be- 
caufe  it  was  many  months  before  the  bankruptcy,  and  the  eon- 
fideration  of  the  afrignment  proved,  and  alio  followed  by  the 
pofleffion  of  the  fon. 

With  refpedt  to  the  fettlement  by  leafe  and  releafe  in  17 18, 
made  after  marriage  in  confideration  of  five  fliillings,  and  other 
valuable  confiderations,  there  are  two  points ; 

jp/r/?,  A  general  point,  which  it  is  infilled  arlfes  upon  tlic 
conftru£lion  of  the  ftatute  of  the  13th  of  ^//z.  cap,  5.  againft: 
fraudulent  deeds. 

Secondly^  Upon  the  claufe  in  the  ftatute  of  the  21ft  of  James  T. 

As  to  the  firft,  That  ftatute  is  not  fufhcient  to  prevail  againfl 
the  fettlement. 

It  has  been  faid  all  voluntary  fettlements  are  void  i?gainft  cre- 
ditors, equally  the  fame  as  they  are  againft  fubfequent  purcha^ 
fers,  under  the  ftatute  of  the  27th  of  Eli%»  cap.  4. 

But  this  will  not  hold,  for  there  is  always  a  diftin£lion  upon 
the  two  ftatutes :  'tis  ncceffin-y  on  the  13th  of  El'rz,  to  prove  at 
the  making  of  the  fettlement  the  perfon  conveying  was  indebted 
at  the  time,  or  immediately  after  the  execution  of  the  deed,  or" 
other  wife  it  would  be  attended  with  bad  confequences,  becaufef' 
the  ftatute  extends  to  goods  and  chattels,  and  fuch  conftruftiorf 
would  defeat  every  provifion  for  children  and  families,  though 
the  father  was  not  indebted  at  the  time  (i). 

Recital  of  the  acl :  "  For  the  avoiding  and  aboliftiing  of 
feigned,  covinous,  and  fraudulent  teftaments,  gifts,  grants, 
alienations,  conveyances,  bonds,  Cults,  judgments,  and  exe- 


(i^"^  See  iinte  Rufell  v.  Hamm9f.d,  15, 

cutionSj 


'Banhi'tspt. 
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**  cutlons,  as  well  of  lands  and  tenements  as  of  goods  and  Walker  t. 
chattels,  which  feoffments,  i!^c.  have  been  and  are  devifcd, 
^^r.  fo  the  end,  purpofe  and  intent  to  delay,  hinder,  or  defraud 
creditors  and  others  of  their  juft  and  lawful  acSlions,  fuits, 
"  debts,  i^c.    And  it  is  ena£i:ed,  that  all  and  every  feofF- 
*'  ment,  gift,  grant,  alienation,  bargain,  and  conveyance  of 
lands,  ts'c-.  which  are  made  for  any  intent  or  purpofe  before  de- 
*'  clared  and  exprefled,  fhall  be  deemed  and  taken  to  be  clearly 
and  utterly  void,  iruftrate,  and  of  none  effe£l:," 
Upon  this  flatute,  there  is  no  other  defcription  of  the  intent 
of  the  conveyance,  in  the  enaSiing  daufe^  but  by  reference  only 
to  the  pr:<vnble,  the  intent  before  declared  and  ocprejjld^ 

So  that  unlefs  the  conveyance  in  1718  was  made  for  that 
purpofe,  it  will  not  be  void  ;  now  here  is  no  proof  Burrows  the 
father  was  indebted  at  the  time  or  foon  after,  fo  as  to  colletl  from 
thence  the  intention  to  be  fraudulent,  in  order  to  defeat  credi- 
tors *,  for,  as  Mr.  Attorney  General  faid,  if  he  had  been  indebt- 
ed at  that  time,  it  would  have  run  on  fo  as  to  take  in  all  fubfc- 
qucnt  creditors. 

Where  a  man  has  died  indebted,  who  in  his  life-time  m.ade  a 
voluntary  fettlement,  upon  application  to  this  court  to  make  it 
fubje£l  to  his  debts  as  real  aflets,  the  court  have  always  denied 
it,  unlefs  you  iliew  he  was  indebted  at  the  time  the  conveyance 
was  executed. 

But  upon  the  ftatute  of  the  a  7th  of  Eliz.  which  relates  to  pur- 
chafers,  there  indeed  a  fettlement  is  clearly  void  if  voluntary,  ^^^PJJ^"  tht  ^atiat* 
that  is  not  for  a  valuable  conhderation,   and  the  fubfequent  E^z.^fubf^uent 
purchafers  fhall  prevail  to  fet  afide  fuch  fettlement;  but  this  can  purchaier^ Aaii 
only  be  applied  to  the  cafe  of  fubfequent  purchafers 3  and  there-  ^^^^^a  tt/j"^ 
fore  a  plain  diftindion  between  the  two  flatutes  (i).  ment  that  is  vo^ 

Kmtary  and  noc 
for  a  valuable  conlideraticn.- 

The  affignees  under  the  commifHon  Hand  only  in  the  place  of  Affignees  ftand 
the  bankrupt,  and  are  bound  by  all  aas  fairly  done  by  l^im/a^^nlrioT  and 
notwithftanding  they  gain  tlie  legal  eftate;  and  this  proves  that  are  boaaj  by  all 
aOignees  of  bankrupts  are  not  confidcred  as  purchafers  of  the  ^"^^^ 
legal  eftate  fot  a  valuable  coiifuleration  for  every  purpofe.  ^ 

It  has  been  faid,  I  maft  at  this  time  take  the  deed  in  I  718  to  The  confidera- 
be  for  a  valuable  confideration,  becaufe  exprcffcd  to  be  for  five  tion  in  a  deed  of 
IhilHngs,  and  other  valuable  confiderations.  v!;,,!!'''''"^ 

But  the  confideration  of  five  ftiilhngs,  and  other  valuable  con-  deration?,  docs 
fiderations,  does  not  oblige  the  court  to  hold  it,  at  all  events,  to  "^"^  ^'^''g^ 
be  for  a  valuable  confideration,   and  can  at  moft  only  let  ^rbe  t>rviiu. 
the  defendant  into  proof  that  there  were  other  valuable  con-  i'bic  coniiJcra- 
fiderations. 

And  therefore  as  to  this  part  of  the  cafe  tlie  truftccs  under 
the  deed  mult  convey  to  the  alTignees  under  the  commiinon, 

(l)  So  Colvrlle  V.  Parker^   Cro.  Jac.    Toxvtipcnd  v,  Uyjidhnm,  2  /"T/!  10,  II. 
158.      Rujfell   V.    Hammandy    ante    1 5.    Evelyn  v.  Templar ,  1  Bro.  Chu.  Rep, 
White  V.  ^aiifom,  pojt.  3  vol.  412.    Lord    Vide  Oxicv  v.  Lce^  ^ojl.  625. 

'        - "  for 


'Bankrupt. 


Walker  v.   for  it  falls  directly  within  the  claufe'  of  the  firfl  of  fames  the 

"  Th^t  if  any  perfon,  which  hereafter  is  or  fhall  be  a  bank* 
**  rupt,  fhall  convey  or  procure,  or  caufe  to  be  conveyed  to  any 
01  his-  children,   or  other  perfon  or  perfons,   any  manors, 
•*  lands,  ^c,  or  transfer  his  debts  into  other  mens'  names,  ex- 
C  95^  3        ^^^^  ^^^^  ^^^^  ^^^^^      purchafed,  conveyed,  or  transferred  for 
*^  or  upon  marriage  of  any  of  his  children,  both  the  parties  mar- 
«^  ried  being  of  the  years  of  confent,  or  fome  valuable  confider- 
ation,  it  iliall  be  in  the  power  and  authority  of  the  commif- 
fioners,  to  bargain,  fell,  grant,  convey,  demife,  or  otherwifc  - 
"  to  difpofe  thereof,  in  as  ample  manner,  as  if  the  faid  bankrupt 
had  been  a£lually  feifed  or  poffefled  thereof.** 
His  Lordfhip  directed  the  truftees  of  the  deed  of  1 7 18  to  con- 
vey to  the  affignees,  under  the  commifFion  againft  Burrovjs,  the 
father  of  the  defendant, 

(2)  Sec  /ryifr  V.  i7W,  I  Bro.  Cha,  Rep.  160. 


?74^^^^  ^*'^^y  furviving  Affignee  of  John/on^  a  Bankrupt, 

Cafe  42.  ^Ohnfon  being  poflefled  of  a  copyhold  eftate,  in  Nov,  1 7 36,  had 
An  affignee  un-  J  ^  commiflTion  of  bankruptcy  taken  out  againft  him,  and  the 
^er  a  commiffioa  commiflioners  by  bargain  and  fale  convey  the  copyhold  to  the  de- 
©f  bankruptcy, ^  f-ndant  and  another,  as  affignees  under  the  commiilion,  and 
^pyhoid^  to  a  ^  ^^^^^  h(ix'^s  who  entered  and  received  the  profits, 
purchafer,  not-  The  plaintiff  entered  into  an  agreement  in  writing,  for  the 
withftanding  the  purchafe  of  the  copyhold,  with  an  agent  of  the  defendant,  who, 

lord  may  exadt  %  r  i      i  °   rr  /in  'i'. 

two  fines,  for  no  ou  behalf  01  Man^  agrees  that  he,  as  aiugnee,  mail,  withm  two 
perfon  can  make  months,  by  bargain  and  fale,  convey  and  affurc  to  the  plaintiff 
^o'lS'^pnci^J  and  his  heirs  the  copyhold  eftate,  and  make  a  good  title  thereto 
ft  copyhold.  as  the  plaintiff's  counfel  {hould  advife  ;  the  plaintiff  paid  one 
fhilling  in  earneft,  and  agreed  to  pay,  upon  the  conveyance  being 
made,  449/.  ig/.  more, 

Difputes  arifing  between  the  plaintiff  and  defendant  relating 
to  the  manner,  and  by  what  deeds  the  copyhold  eftate  fhould  be 
conveyed  to  the  plaintiff  by  defendant;  it  was  agreed  that  a 
cafe  ftiould  be  ftated,  and  laid  before  counfel  for  an  opinion, 
what  fort  of  conveyance  defendant  ought  lawfully  and  with 
fafety  to  a  purchafer  to  make ;  the  counfel  was  of  opinion,  that 
the  defendant  ought  to  be  admitted  tenant  of  the  copyhold,  and 
afterwards  to  furrender  the  fame  to  the  plaintiff,  upon  which 
furrender  the  plaintiff  was  to  be  admitted,  and  that  a  convey- 
ance by  indenture  of  bargain  and  fale,  as  propofed  by  the  de- 
fendant, would  not  be  proper,  or  a  fit  conveyance  for  plaintiC 
to  reft  upon. 

The  bill  therefore  is  brought  for  carrying  the  agreement 
into  execution,  and  that  the  defendant  may  be  compelled  to  con- 
vey, or  procure  the  copyhold  premiffcs  to  be  furrendered  to  the 
plaintiff. 

3  Xh* 


9S 


The  defendant  infifts  that  a  furrerider  is  not  necefTary,  for  v. 


that  he  had  ilated  a  cafe  as  to  the  method  of  conveying  the  copy- 
hold  eftates  to  the  Attorney  General,  who  was  of  opinion,  that 
there  is  no  occafion  for  the  affignee  firft  to  be  admitted,  and 
then  to  furrendcr  to  the  vendee,  and  fubmits  to  convey  to  the 
ufe  of  plaintiff  and  his  heirs  by  bargain  and  fale,  but  hopes  he  [  9^  3 
ihall  not  be  compelled  to  be  admitted  and  then  to  furrender  to 
plaintiff,  as  it  would  be  a  great  cxpence,  and  infifts  plaintiff 
will  be  fiife  under  fuch  conveyance. 

Lord  Chancellor :  I  am  of  opinion  that  the  affignee  under  the 
commiffion  muff  furrender  the  copyhold  to  the  plaintiff,  though 
It  is  very  hard  the  lord  fliould  exa£l-  two  fines,  but  no  perfon 
can  make  a  common  law  conveyance  of  a  copyhold ;  it  muff  be 
by  furrender;  the  commiffioners  by  the  13th  Eliz.  cap.  7.  have 
no  intereil  in  bankrupt's  lands,  but  only  a  power  to  convey, 
and  at  firft  commiffioners  made  fale  to  the  creditors,  but  that 
was  found  inconvenient;  therefore  they  made  general  affign- 
ments  to  truftees  to  diftribute  the  whole. 

The  queftion  is.  Whether  the  general  affignee  is  a  vendee  An  affignee 
within  the  a61:  of  parliament  of  the  13th  Eliz.  and  I  am  of  opinion  J^j^nofL^nkru'^" 
he  is  :  What  would  be  the  confequence  if  he  was  not  fo  ?  Why,  cy "f  a  copyhold 
the  affignee  might  continue  in  poffeffion  for  years  before  he  eftate,isavendee 
makes  a  fale,  and  yet,  by  an  exprefs  provifion  in  the  ad,  he  is  ^//^"f^^^^.^nd 
reftrained  from  receiving  the  profits,  till  he  has  compounded  notthe  purchafcr 
with  the  lord  :  if  the  purchafer  under  the  affignee  was  confi-  from  the  affignee 
dered  as  the  vendee  within  the  ftatute,  the  affignee  of  a  debt,  °       ^  ^* 
^ho  takes  from  the  commiffioners,  could  not  fue  for  the  debt ; 
therefore  the  affignee  only  can  be  confide'red  as  the  vendee. 

Decreed,  the  defendant  to  furrender  the  copyhold  eftate  to  the 
plaintiff  ( i ). 

Lord  Chancellor  recommended  it  to  commiffioners  of  bankrupts  Commiffioners 
for  the  future,  to  except  copyholds  out  of  the  deed  of  affign-         to  except 

ril       l  j       n  i  r    •  iir  ^  COpyholds  out  of 

ment  ot  the  bankrupt  s  eltate,  becaule  it  would  lave  the  expence  a  deed  of  ;jffi§n- 
of  two  fines ;  for  the  commiffioners,  where  the  creditors  could  mentofthe 
meet  with  a  purcliafer  of  the  copyhold,  might  convey  to  him  in  ta^te^b^cauie^'jt 
the  firft  inftance ;  and  though  there  may  be  occafion  fometimes  will  lave  the  ex- 
for  temporary  aflignments  for  the  better  preferving  the  bankrupt's  l^"'^^^"^^'^^^* 
eftate,  yet  commiffioners  are  not  obliged  by  the  claufe  in  the  as"tliey  may  c^on"* 
5th  of  the  prefent  king,  relating  to  temporary  affignments,  to  vcy  to  the  pur- 
appoint  an  affignee  of  the  whole  eltate,  becaufe  the  words  are  cjiafcr  thereof  m 

•       1        1-  •       o  -  •  J-       ;  •  rr  the  flift  initanCv: 

m  the  disjunctive,  immeduitdy  to  appoint  one  or  more  ojjignee  or  by  bargain  and 
ajjignees  of  the  ejlate  or  cffeEls^  or  any  part  thereof.  laic 

And  befidcs,  by  leaving  out  the  copyhold  eftate  of  a  bank-  No  prejudice  will 

'      n'  1-  -11  accrue  to  crtdi- 

Jupt  ui  a  temporary  aihgnmcnt,  the  creditors  will  run  no  rilque  tors  by  icaviiy, 

out  copyhold  ef- 
tates in  a  temporary  affignmcnt,  for  an  extent  of  tlic  crown  will  not  affcdl  it. 

(0  And  the  cofts  and  charges  in  pro-  charges  of  the  furrender  to  be  .  -ade  by 
curing  the  defendant's  admiflion  in  or-  the  dofcnJant  to  the  plaintiff,  and  ol  the 
dor  to  make  fuch  furrender,  to  be  borne  plaintiff's  admiffion  to  be  borne  by  the 
by  the  defendant;    but  the  colLs  and    plaintiff.    Reg.  Lib.  A.  \- a^^.  jcl. 

Vol.  L  H  '  with 


^*  ^'^^^  regard  to  the  crown,  for  an  extent  will  not  efTe^^  k  j  {<• 
that  in  all  refpec^s  it  will  be  advifable  to  omit  them  in  fubfequent 
aflignnnents. 

Several  things        He  faid  thcrc  were  feveral  things  in  the  bankrupt  laws,  which 
-fwhich  w«it  "^^^^^^  reformation,  and  whenever  the  legiflature  is  applied  to, 
:^;irm2tion.      it  would  be   very  proper  they  fhould   remedy  this  inconve- 
nience with  regard  to  copyhold  eflates  Hkewife. 


I  97  ]  Grey  v.  Kenti/h. 

j-^h  the  3jft,  JTi^f  title  Baron  and  Feme^  under  the  Div'ifmiy  Rule  as  to  a  Pojfi*. 

'^•^5.  b'llityoftheWife, 

A:'y\l  the  4th>  Ex  parte  Newton^  and  others,  in  the  Matter  of  Reeves's  Bank* 

'  4-^*  /   ,  ruptcy. 

Cafe  4.7.  Cf^I M B  RE Ly  an  affignee  under  a  commiffion  of  bankrupt 
/'here  arx  afiig-  againft  Reeves^  became  a  bankrupt  himfeif  afterwards,  and 
»2e  becomes  thereupon  Newton  and  other  creditors  under  Reeves^s  commif- 
Ui..krupt,^and^s  fion  apply  by  petition  to  Lord  Chancellor  to  remove  him,  on  ac- 
ri<nelsaswenas  ^ount  of  his  own  bankruptcy,  from  being  an  alTignee  under 
la  nfdf,  mult    Reeves^s  commiflion,  and  that  they  may  be  at  liberty  to  proceed 

ynn  with  the  ^    ^O  a  nCW  clioicc. 

cammimoners  m        t      1  y^j         it  11  •  •  1  r      •   •  ^  ■ 

executing  an  af-     Lorfl  Lhancellor  granted  the  petition,  and  was  or  opmion,  that 
li-ument  to  the  not  ouly  Timbrel^  but  his  affignees  muft  join  with  the  commif- 
iicvvaffignees.    (joners  in  executing  an  aflignment  to  the  new  aflignees  under 
the  commiflion  againft  Reeves  j  and  the  order  was  drawn  up  ac- 
cordingly. 


(D)  Joint  and  feparate  CommjJJton* 

Atttt  Hilary  Beajley  v.  Beajley, 

term  1736. 

Li Lincoln s- nn  yORD  Chancellor:    Where  there  is  a  joint  commiflion 
Cafe  44,  againfl:  two  partners,  they  muft  be  each  found  bankrupt, 

' "  and  though  one  of  them  fliould  die,  the  commiflion  may  ftill  go 
oil  *,  but  if  one  of  the  joint  traders  be  dead,  at  the  time  of  taking 
out  the  commiflion,  it  abates,  and  is  abfolutely  void. 


Jugufi  the  14th',  jE'.v  parte  burner. 

i'742.. 

Cafe    <:       T  ORD  Chancellor  in  this  petition  laid  it  down  for  a  rule 
that  where  there  is  a  joint  and  feparate  commiffion,  a  cre- 
ditor under  the  joint  commiflion  may  come  under  the  feparate, 
and  aflent  or  diffent  to  the  certificate  of  the  bankrupt  under  the 
feparate  commiflion  ( I ). 

(  i)  ^tt  ex  parte  SanJe?i,  ante  6%.    It  is    fame  perfon.     r  Cookers  B.  Latvs  507. 
ri--v  held,  that  a  joint  and  feparate  com-    See  In  the.  matter  of  Simp/on,  pjl.  XjS. 
ruiiiiuu  catuiot  legally  exill  againil  the  , 


'Baniirtipt. 


Ex  parte  Sandon,  j^^ych  the  ^^ih, 

Vidt  under  the  'Dlvlfion^  Commijfion  and  Comml/Jloners, 

Ex  parte  Baudier.  December  the  * 

23d,  174.2. 

A Separate  commifiion  taken  out  dgaiilO:  eacli  of  two  per-    Cafe  46. 
fons  who  had  traded  in  partnerfhip,  which  was  dlilblved  ^i-,tecrcdi 
before  their  bankruptcy ;  the  joint  creditors  petition  to  be  ad- tois  may  come  in 
mitted  to  prove  their  joint  debts  uiidet  each  of  their  commiflionS.  ""^'^r  ^  P^^^ 

Lord  Chanceihr:  Where  there  is  a  joint  commiilion  taken  p^^^^therdebfs, 
out  againfl  partners,  feparate  creditors  may  come  in  under  fuch  but  where  there 
a  commifhon  and  prove  their  debts,  and  joint  creditors  fliali  be  perions 
fatisded  out  of  the  joint  eflate,  and  feparate  creditors  out  of  the  partners,  and  yec 
feparate  eftate,  becaUfe  the  aflignment  in  that  cafe  is  of  the  whole  the  commiffions 

eflate  (l).  aglinftthem\s 

But  where  there  are  two  perfons  who  have  been  partners,  and  feparate  traders, 
yet  the  commilfions  are  taken  out  againft  them  as  feparate  there  creditors 
traders,  there  creditors  upon  the  joint  eilate  cannot  be  admitted  "P^-^  ^l^'-' i^'-'^t 

....  .    ^       .        '    ^  .  ^         r       1        1'    cltat^',  cannot 

to  prove  their  jomt  debts  under  each  commiihon,  for  tney  have  prove  their 
an  equitable  right,  in  cafe  there  fhould  be  any  furplus  of  the  debts  under  ^ath 
eftates  of  the  two  bankrupts,  after  the  feparate  creditors  are  ^^"^''^'^ 
fatisfied  (2).  : 

Nor  do  I  think  it  proper  to  appoint  a  receiver  on  behalf  of 
the  joint  creditors,  to  get  in  the  joint  effects  of  the  bankrupt, 
but  they  muft:  proceed  in  the  commcn  courfe,  by  taking  out  a 
joint  commiilion. 

(1)  Ex  parte  Sandojt,  oritoGZ.  rate  creditors.  Ex  parte  Hay  don ,  I  Cockers' 

(2)  See  gx  parte  Oldhio'Wj  l  Co:kc*s  B.  Laivs  292.  i  Bro.  Cha.  }{,:p.  4^4. 
B.  JLawsy  290.  But  it  feems  now  to  be  S.  C.  Ex  parte  Cvpeland,  i  Cookers  B. 
fettled,  that  joint  creditors  may  prove  Latus  295.  Ex  parte  Hodg forty  2  Bro. 
under  feparate  com  millions,  and  receive  Cha.  Rep.  1;.  ~Ex  parte  Pare^  ibid,  119. 
a  dividend  in  proportion  with  the  fcpa-    Ex ^arte  FUntum,  ibid.  120. 


Ex  parte  Bond  and  UilL  Jciru,^ry  the 

22d,  1745. 

A Joint  commiffion  of  bankruptcy  was  tahcn  out  againfl:.     Cafe  47. 
Hilcy  -m^S^  Roger s\  and  a  feparate  one  againft  i/z/o' the  a  joint  commT- 
bankrupts  became  jointly  and  fcverally  bound  to  tlie  petitioner  iionotbinkrupt- 
in  400/.  and  to  the  petitioner  Hill  in  300  A  tli^.y  prove  ^-^init'tu-r^cr 
their  debts  under  the  joint  commiihon,  and  receive  a  d'ividcnd  fjnt"  .ird^fjpll 
of  1 1  X.         and  apply  now  to  be  let  In  as  creditors  upon  the  "ic  commiilion 
feparate  eilate,  equally  with  the  reil  of  the  feparate  creditors,  in  ^fcdkJ,°"^;j„;; 
order  to  receive  a  dividend  there  likewife.  their  joint  and 

iVvcral  bond,  is 

■ot  intitlcd  to  hivo  a  full  fatisladlcn  out  of  both  cdates  at  the  fimc  time,  but  muft  make  his  clofiion 
upon  which  of  the  cltati's  he  will  come,  in  the  fiift  phKe.  Such  creditor  ihall  ii.ive  time  to  look  into 
w  •wiounts  ot  tlic  bankrupt's  joint  aud  lepurAte  cftatc,  bcfcrc  he  makes  his  clcttiyn. 

H  ^  Lord 
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•Banlsi'upt. 


Sx  parte  J^ofJ,  Chancellor  t  The  queftion  Is,  Whether  a  creditor  upon  a 
joint  and  feveral  bond  is  intitled  to  prove  the  debt  under  both 
commiflions  at  the  fame  time. 

I  had  fome  doubt  the  laft  day  of  petitions,  but,  upon  fearch- 
ing,  I  find  it  has  been  determined,  where  there  is  a  creditor  on 
bond  againft  two  perfons  jointly  and  feverally,  and  both  become 
bankrupt,  he  is  intitled  to  receive  a  fatisfaftion  out  of  the  joint 
eftate,  and  if  the  joint  eftate  falls  fhort,  he  is  for  the  refidue  in* 
titled  to  a  fatisfadtion  out  of  the  feparate  eftate :  but  then  the 
court  will  put  him  to  his  eledion,  and  if  he  ele£ls  to  come  un- 
der the  joint  eftate,  he  will  with  refpe(Sl  to  a  fatisfa£tion  for  the; 
refidue,  be  poftponed  to  all  the  creditors  of  the  feparate  eftate. 

There  are  three  cafes  in  whieh  this  has  been  determined. 

Ex  parte  Partninter  and  others,  December  the  24th,  1736. 

Lord  Talhoty  in  that  cafe,  declared,  as  the  two  bankrupts  Zrt- 
H)tngton  and  Paul  were  jointly  and  feverally  bound,  the  petitioners 
the  bond  creditors  were  not  intitled  to  have  a  full  fatisfaclion 
out  of  both  at  the  fame  time,  and  ordered  them  to  make  fuch 
ele£lion  before  they  received  any  further  dividend. 

The  fecond  cafe  on  the  petition  of  Elizabeth  Abingdon  and 
others,  March  the  29th,  1737. 

There  the  petitioners  were  creditors  of  both  bankrupts,  hf 
bond  joint  and  feveral. 

A  declaration  was  made  in  that  cafe,  that  the  petitioners  were 
not  intitled  to  a  fatisfaclion  equally  with  other  creditors  of  the^  ' 
joint  eftate,  or  with  other  creditors  of  the  feparate  at  the  fame 
time,  but  ordered  to  make  an  eleftion,  and  if  they  elected  to 
come  upon  the  joint  eftate,  then  not  to  come  upon  the  feparate 
eftate,  till  the  other  creditors  upon  the  feparate  eftate  had  been 
firft  paid. 

The  third  cafe  in  the  bankruptcy  of  Lomax  and  AJhivorth^  on 
the  petition  ex  parte  Banh^  Aiigujl  the  6th,  1740  (i).  The 
fame  declaration  of  the  court  in  this  cafe  as  the  former. 

i  ftiall  only  add  to  my  order  in  the  prefent,  more  than  in  the 
former  cafes,  that  the  petitioners  ftiall  have  time  to  look  into  ' 
the  accounts  of  the  bankrupt's  joint  and  feparate  eft:ates,  and  fee  ' 
which  would  be  moft  beneficial  for  them  to  come  upon,  in  the 
lirft  place. 

It  was  objeCled  upon  the  laft  day  of  petitions,  that  this  would 
be  contrary  to  proceedings  at  law,  upon  a  joint  and  feveral  bond, 
where  the  creditor  may  proceed  againft  both  obligors  at  the 
fame  time,  till  his  debt  is  fully  fatisfied,  and  to  be  fure '  it  is  fo 
at  law  ;  but  in  bankrupt  cafes,  this  court  directs  an  equality  of 
fatisfaftion. 

Confider  it  on  the  footing  of  a  joint  eftate  firft ;  joint  credi- 
tors are  intitled  to  a  fatisfadlion  out  of  the  joint  eftate,  before 
feparate  creditors,  but  then  they  have  no  right  to  come  upon 
the  feparate  eftate  for  the  remainder  of  their  debts,  till  after  fe- 
parate creditors  are  fatisfied, 

» 

(0  Foil.  106.  S.  C. 
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What  would  be  the  confequeiice,  if  the  petitioners  fliould  be  -^^  ^^^» 
admitted  to  come  on  both  cftaces  at  the  fame  time  ?  Why,  then  ^^^^^^'^^^t-* 
thefe  creditors  would  draw  fo  much  out  of  the  feparate  eftate,  as 
would  be  a  prejudice  to  other  joint  creditors,  who  have  an  equal 
right  to  come  upon  the  feparate  eftate  with  themfelves,  and 
by  that  means  I  (hould  give  the  petitioners  a  preference  to  other 
creditors,  when  the  aft  of  parliament  and  the  equity  of  this 
court  incline  that  all  perfons  fhould  have  an  equal  fatisfa6tion, 
and  not  one  more  than  another  ( i ). 

The  petition  difmifled. 

{l)  Ex  parte  Ronjulamlfott,  P.W*  ^O^.  BJanhnhu/en,  I  Cooke's  B»  Lttwi  304, 
£x  parte  Ba;ih,  -pojl,   106.     Ex  parte 


Ex  parte  Edwards*  Janvary  th« 

2lft,  1745. 

THE  petitioner  being  a  creditor  under  a  feparate  commif.    Cafe  48. 
fion  againft  A,  and  debtor  to  a  joint  commiflion  againfl  Doubtful  whe- 
>A*  and  B.  petitioned  that  the  a6lion  brought  by  the  alFignees  ^^^f  *  creditor 
for  the  debt  he  owed  to  the  joint  commifTion  might  be  ftaid,  and  commiffion'^'^^^* 
that  his  demand  upon  the  feparate  eftate  might  be  altewed,  as  a  againft^. and 
fet-ofF  againft  the  debt  he  owed  the  joint  eftate,  efpecially  as  ^o^^^^'j^Q^J^'"*^ 
the  fame  perfons  are  aftignees  under  both  commiflions.  againft^.  and^. 

Lord  Chancellor :  I  doubt  whether  this  debt  could  be  fet  ofF  can  fet  off  the 
und^r  the  ftatute  relating  to  mutual  debts,  becaufe  different  fatter^tyhisde! 
perfons  are  concerned  in  one  debt  and  in  the  other,  and  in  dif-  mand'againft  the 
tincb  rights  \  but  as  the  petitioner's  cafe  appears  to  be  a  hard  one,  Cornier, 
I  will  refer  it  to  the  commilTioners  of  the  bankrupts,  to  fee  how 
much  petitioner  owed  to  the  joint  eftate,  and  how  much  was 
owing  to  him  from  the  feparate  eftate,  and  to  certify  the  fame 
to  me,  and  let  the  action  brought  by  the  aflignees  be  ftayed,  and 
in  the  mean  time  all  further  confideration  referved  till  the  com- 
milhoners  have  certified  (i). 

(l)  See  LaneJhoroHgh  v.  Jones^  I  P.  W,  326., 


(E)  Rtdt;  as  to  his  Executor ^  cr  where  he  is  one  himfelf, 

Bx  parte  Goodwin,  April  the  30th, 

J  740. 

THE  executor  of  a  bankrupt,  unlefs  the  commiiTion  againft    Cafe  49, 
his  teftator  has  been  fuperfeded,  cannot  take  out  a  com-  Executor  of  a 
miflzon  of  bankrupt  for  a  debt  due  to  the  teftator,   for  fuch  debt  bankrupt,  unleft 
vefted  in  his  alfignccs,  and  confequently  the  executor  not  inti-  ^^i,jIJ''hb'u"ft*- 
tled  at  law,  to  be  the  petitioning  creditor.  tor  be  fupcrfcd- 

ed,  cannot  take 
out  one  for  a  debt  due  to  the  teftator. 


Where 


'Bniifertipt. 


Ex  parte        Where  a  commlfTion  is  fuperfeded,  merely  becaufe  there  was 
GoopwiN.     ^  clefe6l  ia  form,  as  to  the  petitioning  creditor,  but  no  manner 
Petitioning  ere-  of  douDt  as  to  the  a£t  of  bankruptcy    the  coRs  of  tlie  fuperfedeas 
ditor  fhaU  pay    ^^^^X  bc  allowed  onlv.  otherwife  if  the  ad  of  bankruptcy  had 
^/^^^  oni.,  where  been  tuUy  proved. 

a  a:)mmiffion  Is 

fupcrfcdeci  merely^r  a  defe£t  in  form^ 


March  iiie  3iftj  Ex  parte  -S//// and  otiiers,  in  the  Matter  of  WiUiam  Winfmore 
'74^-  a  Bankrupt. 

Cafe  50.  JJyrlLLlAM  Ellis  and  oar  ah  Hodgclins  ^xt  bond  creditors  of 
Where  alT:  necs  Philip  Hughes y  who  made  his  will,  and  appointed  Thomas 

--have  pofieffed  Beetenfin  and  William  Winfmore  executors,  who  jointly  proved 
diexTifelvcs  of  the  will,  but  Beetefjfon  died  before  he  had  polTeffed  any  of  the 
belon4rtrthe  ^^^ts  of  HugheSy  Wilifmore  received  part  of  Hughesh  efcfts,  to 
bankrupt,  as  ex-  the  amouut  of  300/.  and  afterwards  a  commifiion  of  bankruptcy 
ecutor  only,  the  againft  him,  and  he  was  found  a  bankrupt. 

Court  upon  an  ™i      °     •  .  ^^     t    ■%         r  1  rrr-    r         *  cr 

'application  of  1'^^  petitioners  applied  tliemielves  to  Winjtiiore  s  aliignecs,  to 

-tJ^e  teftator's^     get  iu  the  cfFeds  of  Philip  Hughes^  that  they  might  reipedively 

forthrf'crriig       P^'^  ^^^"^^  ^^^^^"^  bonds ;  but  the  afhgnees 

his  effeas,  ap-  infuHng  that  the  petitioners  ought  not  to  receive  the  full  fatis* 
point  a  receiver,  faftion  out  of  the  effeds,  but  ought  to  come  in  with  the  other 
afliguecs  ni^aii  Creditors  of  Wi?ifir.07'e^  and  receive  an  equal  dividend  with 
account  for  fo  thcm  :  it  IS  therefore  prayed,  that  it  may  be  referred  to  the 
h"ve^  otin^of  the  commiifioners,  to  inquire  what  fpecifick  effeO:s  of  Philip  Hughes 
tcftatofs  eftate.  remain  unreceived,  aild  that  the  fame  may  be  got  in,  and  the 
petitioners  paid  what  is  refpedively  due  to  them  before  any 
dillribution  is  made  amongft  Win/more'?,  creditors. 

L.ord  Chafjcellor  :  I  cannot  make  fuch  order  as  is  prayed  by  the 
petition,  becaufe  Hughes's  debts  muft  be  paid  in  a  courfe  of  ad- 
mini/lration,  and  it  does  not  appear  to  me,  but  there  may  be 
debts  of  a  higher  nature. 

But  then  the  queftion  will  be,  Whether  I  ought  to  dired  the 
afllgnees  to  deliver  over  Hughes^  efFefts  to  Wiufmore,  who, 
though  he  is  a  furviving  executor,  yet,  being  a  bankrupt,  may 
not  be  quite  fo  proper  a  perfon  to  be  trufted. 

Indeed,  as  he  acts  ift  autre  droit)  being  a  bankrupt  does  not 
take  away  the  right  of  executorlhip,  and  therefore,  ilridly  he 
may  be  the  proper  hand  to  receive  it ;  but  however,  in  fuch  a 
cafe  I  ought  to  fecure  the  effects  of  the  teftator,  and  therefore  I 
will  appoint  a  receiver,  to  whom  the  afTignees  of  this  commif- 
fion  fhall  account  for  fo  much  as  they  have  got  in  of  Hughes^s 
tefbator's  afPets. 

Plis  Lordjfjip  referred  it  to  a  Majler,  to  inquire  what  part  of 
Philip  HughcsV  effeHs  hath  come  to  the  hands  of  WinfmoreV  af- 
fignces^  or  ivkich  remaip  unreceived  by  William  Winfmore  the 
furviving  executor^  and  that  the  Ma^fler  JJjQu.ld  appoint  a  receiver  of 
the  effcEls  of  phiiip  Huglies  the  teflator  which  are  unreceived,  and  ' 
that  the  ajftgnees  o/"  Winfmore  do  deliver  over  to  fuch  receiver,  fuch 
part  of  the  tejlaior'*:  effe^s  aS  fhall  he  found  to  have  been  received  by 

themy 
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ihetftf  or  to  he  in  their  ha?ids  in  fpeciey  and  ordeted^  that  the  petlon^  "Elf^*^" 
irs  be  paid  their  refpeciive  debts  and  coJIs  of  this  application,  out 
of  ftich  effc^s  of  Philip  Hughes  the  te/lator,  in  a  coiirje  of  admini* 
]} ration  (l). 

[\)  Ex  parte  Marjh.  poft.  15S,  159.     3  Burr.  1369.    Ex  parte  Leekc,  2  Bro. 
Ex  parte  LczveUyn,  I  Cooke's  B.  Lazvs  179.    Cha,  Rep.  596, 
The  note  under  Howarct  and  f emmet, 


Ex  parte  Nutt.  -^H^Ji  the  6th, 

1743- 

T  ORD  Chancellor:  If  a  perfon  that  is  a  trader,  makes  an- 
other  an  executor,  who  only  difpofcs  of  the  ftock  of  his 
teftator,  it  will  not  make  the  executor  a  trader,  and  liable  to  a  An  executor's 
commiflion  of  bankruptcy  j  and  even  if  an  executor,  as  in  iio^jj;^/ histcf- 
the  prefent  cafe,  is  the  reprefentative  of  a  wine-cooper,  and  finds  tator,  tho'  it 
it  neceffary  to  buy  wines  to  refme  the  (lock  left  by  the  teftator,      he  bf  ^- f"^  ' 
it  wiilnotmake  him  a  trader;  but  \\tTZ  it  is  fv/orn  the  executrix  others^ to cix^^"^ 
bought  wines  herfelf,  and  fold  them  to  the  cuftomers  intlre  j  fo  with  and  fine 
that  it  is  not  true,  that  flie  only  bought  wines  to  mix  and  i"^-  roake^himT^ 

prove  the  teftator^S.  bankrupt,  other- 

wife  if  he  buys 
vviites  intlre  and  fells  them  intlre  to  his  cuftomers. 

I  am  of  opinion  likewife,  the  a6t  of  bankruptcy  is  plain,  V/here  a  perfgu 
but  if  it  had  been  doubtful,  would  not  have  direded  an  iilue,  efmmlmol' h  ^ 
where  there  has  been  fuch  a  length  of  tim.e  as  a  year  and  a  half  tnkcnout,  has 
fmce  the  taking  out  of  the  commiflion,   and  where  the  pe-  ^"[^^^^""^ 
tioner  has  acqniefced  the  whole  time,  furrendered  herfelf  as  a  ced  a^yeaVand  ' 
bankrupt  to  the  commlffioners,  has  been  examined  before  them,  half  fmce  the 
and,  upon  her  own  examination,  ftronc:  circumitances  of  bank-  ^^.^"igo^tthere- 

\      \  1     1       -r-  n      •  T_     1  n      •    oJ,  the  Court  Wili 

ruptcy  have  appeared;  but  if  llie  is  really  no  bankrupt,  me  is  notdircdi  an  if- 
not  left  without  remedy,  for  llae  may  bring  an  action  of  trover  ^^^c  t<J  try  the 
againa  the  affignee.  itthr^l" 

a£t:on  at  la^-. 

Ex  parte  Butler^  Affignec  of  Richard/on*  the 

Vide  under  the  Divifion,  Rule  as  to  the  Sale  of  Offices  under  a  Com* 
rniffion  of  Batikrupt* 


(?)  Rule  as  to  Landlords. 

^"0"-  4^,7 the  3oih, 

1740. 

TORD  Chancellor:    A  landlord  may  diftrain  for  his  rent     Cafe  p. 

upon  a  bankrupt's  goods,  cither  before  or  after  the  ailign-  -wrhcrc  abank- 
RUjnt  under  the  commiition  (1);  but  if  he  neglects  to  do  it,  and  mrt's  gwds  ^rr 

^  fold  by  an  af- 

fig  nee,  a  landlord  can  only  come  in  for  his  rent  ^ro  rarJ  with  the  otlicj  crcdj'.or^, 

( I )  Ex  parte  Plummer,  pofi,  103. 
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'Bankrupt 


Anon.       fuffers  them  to  be  fold  by  the  affignees,  he  can  only  come  m 
upon  an  average  with  the  reft  of  the  creditors  (i), 
A  mortgagee         A  mortgagee  of  a  bankrupt's  eftate,  though  he  pays  the  ar- 
who  has  paid  the  ...,^^3       yq^^   that  is  due  to  the  bankrupt's  landlord,  unlcfs  he 

arrears  Oi  rent  Oil  ,  ^  111  «       ,   .       ,  , 

a  bankrupt's  applies  to  the  court  for  an  order  that  he  may  Hand  in  the  place 
eftace,  uniefs  he  of  the  landlord,  in  confideration  of  his  paying  the  arrears  of 
ftl^idL'''h'iand- ^^^^  preferred  to  the  creditors  under  the  com- 

lard's  place,  fhall  miffion, 
not  be  preferred 

to  the  creditor's  under  the  commlinon. 

(l)  Ex  parte  DefcharmeSi  poft.  103.  De-vh?^  I  Cocke's  B.  Laius  216.  Erac^jl 
Ex  parte  Gro've,  ihld.   104,     Ex  parte    v.  Bally  l  Bro,  Cha.  Rip^  ^2y: 


creditors  under 
the  commilijon. 


Man4it\it  3 1  {I,  Ex  parte  D.ejcharmes, 

Cafe  55.     ^"^T^  IiE  petidoner  was  the  landlord  of  the  bankrupt,  and 

If  the  landlord  of  A  now  prefers  his  petition  to  Lord  Chancellor  to  be  paid  by 
abinicruptfut-         afrr;Tnees  under  the  commilTion,  the  rent  that  was  in  arrear 

lers  his  amgnees  ,,1.1                •  m  ^ 

to  fell  oft\his  *^ll  the  time  the  commiiiion  was  taken  out. 

goods,  he  is  riot  It  appeared  in  evidence,  that  tlie  whole  eftate  and  eifefts  of 

mtitled  to  his  bankrupt  were  poffelTed  by  the  alFiornees,  duly  chofen  under 

whole  rent,  but  f  ^1    r  i  1  1        1  r  1        •  r 

muftcomein/>ro  the  commilhon,  and  fold  by  then;  feven  years  ago  by  virtue  of 
W  with  other  the  aifignment. 

"  "  Mr.  Jfz^rrav,  the"  counfel  for  the  petitioner,  infifted  that  he 
being  the  landlord  is  intitled  to  his  whole  rent,  and  is  not  obliged 
^0  come  \n  pro  rata  with  the  reft  of  the  creditors. 

Lord  Chancellor:  The  landlord's  demand  is  too  ftale,  and 
having  loft  his  remedy  by  diftrefs,  as  there  are  no  goods  upon 
the  premiiTes,  he  can  now  be  confidered  pnly  as  a  common  cre- 
ditor, and  muft  come  in  pro  rata* 


^ifr'il  the  4thi  Ex  parte  Plummcr, 

Cafe  r4      '^"T^HE  queftion  was,  Whether  after  a  commiflion  of  bankrupt 
A     taken  out,  and  the  mellenger  in  poileffion,  the  landlord 
A  landlord  may  {|Jo^}^^  diftraiu  the  goods  upon  the  premiifes,  and  fo  be  fatislied 

diftraia  tor  his      ,  ;    :     ,        ,  ,  1      i        i      n       f,  •  •  1      1  ' 

-whole  rent  even  A^s  mtire  debt,  OX  whether  he  Ihould  come  in  pro  rata  Vv^ith  the. 
afcer  affi^nment  reft  of  tlrC  Creditors  uudcr  tlic  commiftion. 

ain 'nees^ifioods  Lord  Chaticdior :  If  any  goods  remain  on  the  premiffes,  they 
itrenotrcmpved.  are  liable  to  the  diftrefs  of  the  landlord,  and  he  may  diftrain 
them  for  his  intire  debt,  even  after  affignment  or  fale  by  the 
affignees,  if  the  goods  are  not  removed  (i);  and  this  is  the 
reaion,  becaufe  no  provifion  is  made  in  the  cafe  of  bankruptcy 
in  the  ftatute,  which  gives,  the  landlord  a  year's  rent  on  ex-r 
ecutions. 

Affignment  has  j^cfore  aflignment  the  property  remains  in  the  bankrupt,; 
a  retroipea  fo  as  (nud  the  cammiffioners  have  only  a  power)  though  the  afiign^ 
^m^I^l  adidone  ^^^^^'*^       ^  retrpfpediou  fo  as  to  avoid  any  mefne  ads  done  by 

by  the  bankrupt,  the  bankrupt.  ' 


(i)  See  B/icklrj  V.  Tajlo'-,  2  Duvn,  and  EaJVs  Rep.  600. 


The  rent  Is  here  a  year  and  a  quarter,  and  I  am  of  opinion  -^^  P'^^^^ 
that  the  landlord  is  intitled  to  diftrain  the  goods  remaining  ^^^^^^^ 
on  the  premiffes  for  his  whole  rent,  notwithftanding  the  com- 
miflion of  bankruptcy  and  the  proceedings  thereon.  There  was 
a  cafe  before  the  Lords  Commlflioners  of  the  Great  Seal,  where 
the  landlord,  though  he  had  made  no  diftrefs,  yet  was  confidered 
to  be  within  the  equity  of  the  fl:atute,  which  gives  him  a  year's 
rent  upon  executions  a  commiffion  of  bankrupt  being  an  ex- 
ecution in  the  firll  infliance. 

The  two  following  cafes  were  cited :  Ex  parte  Jacques^  Dec, 
14,  1730,  The  landlord  dijlrain^d^  ivhen  the  mejfenger  under  the 
commijfion  of  bankrupt  was  in  pojjejfwn  before  the  affignment :  after- 
nvards  the  affignees  were  chojen^  and  petitioned  Lord  Chancellor 
King  to  have  the  goods  refored,  but  the  petition  uuas  difmijfed* 

Ex  parte  Dillon,  Feb,  27,  1 73  3.    The  ajftgnees  of  thebanlrupt 
were  in  pofflfjion,  and  the  landlord  dijl rained ;  upon  the  application 
of  the  afftgnees  to  Lord  Chancellor  to  be  relieved,  and  the  goods  to 
be  re-delivered,  his  Lordfhip  confirmed  the  right  of  the  landlord  to  di-^_ 
firain^  and  dif miffed  the  petition » 


Ex  parte  Grove  (l},  ^  April  xhe.  xitli» 

'  1747. 

A Commiflion  ifliied  againft  A,  who  was  a  tenant  of  5.'s,    Q^{q^  ^  r 
and  owed  him  twelve  year's  rent.    B.  the  landlord  comes 
in  and  proves  his  debt  under  the  commiflion,  and  the  afiignees  Commimon 
fold  the  whole  goods  to  Grove  the  petitioner,  who  lived  in  the  owed^^'z^ear* 
tenant's  houfe ;  the  landlord,  three  years  after  proving  of  his  rent.  B.  prove* 
debt,   difl:rains  upon  thofe  goods,   as  being  ftill  upon   the      ^'^^^  y"^^'^ 

'.fy.  ^  o        '  o  the  commiflion, 

premilies.      ^  ^       ^  the  affigne.es  fell 

The  quefl:ion  was.  Whether  proving  it  as  a  debt  under  the  the  goods  of  ^f. 
commiflion,  and  fwearing  he  has  no  fecuritVj  is  not  a  waiver  of  petitioner 

.  ,  T  J        ^  1      n      1  ^  ^  whohvesin^/s 

his  right  to  the  goods  as  a  landlord  r  houfe.  ^.3  years 

after  proving  hie 

debt  diftralns  on  thofe  goods  as  being  ftill  upon  the  premifles.  The  vendee  of  the  goods  is  intitlei 
to  them,  and  the  proceedings  of  JJ.  upon  his  replevin  rellrained  and  confined  to  his  remedy  under  the 
commiflion. 


Lord  Chancellor :  The  iflTuIng  a  commiflion  againfl:  a  tenant,  Notwithflanding 
and  the  mefl^enger's  pofleflion.  of  "  the  goods  of  the  tenant,  does  ^  commiflion, 
not  hinder  the  landlord  from  difl^rainlng  for  rent ;  for  this  is  not  ^"^j^^^^  ^ofllf"' 
fuch  a  cnfiodia  legis  as  an  execution  is,  and  there  too  the  law  al-  fion  of  the  goods, 
lows  the  landlord  a  year's  rent.  landlord  may 

The  aflignment  of  the  commlflioners  of  the  bankrupt's  eflate  rln""cv'en  after 
and  effedts,  is  only  changing  the  property  of  the  goods,  and  an  aflignment, 
while  upon  the  premifles  they  are  fl;ill  liable.  goods  are 

Ihc  tact  that  creates  the  difliculty  is,  the  landlord's  coming 
in  under  the  commiflion. 

A  man  who  has  a  debt  may  come  in  and  prove  his  debt,  and 
afterwards  he  may  bring  an  aclion  at  law,  and  the  court  will 

(i)  See  cx parte  Dcinne,  1  Qooka^s  B,  L^ws^  216.  and  Lord  Bathurjl'^  ©bfcrv?.tIoRj 
this  cafe. 


Ex  parte 


A  creditor,  afttr 
he  has  received  3 
dividend  under  a 
commiflion,  will 
be  allowed  to 
bring  an  adlion 
at  law  for  his 
debt,  upon  his 
refunding  that 
iiTidend. 


not  abfolutely  ftop  him  from  bringing  an  a£llon,  but  put  him 
to  hi€  eleftion,  and  even  then  allow  him  to  affent  or  diifent  to 
the  certificate. 

A  landlord  ig  confidered  in  a  higher ,  degree  than  a  common 
creditor,  and  it  would  be  hard  to  preclude  him  from  diftraining 
where  there  are  goods  on  the  premises,  and  therefore  he  mu$ 
be  put  to  his  ele6lion  to  waive  his  proof,  or  his  diftrefs. 

But  the  difficulty  lies  here,  every  creditor  is  to  fv/ear  whether 
he  has  a  fecuriry  or  not:  if  he  has  a  fecurity  and  infifts  upon 
proving,  he  muft  deliver  up  the  fecurity  for  the  benefit  of  the 
creditors  at  large,  be  they  mortgages  or  pledges  j  but  this  feems 
to  be  a  new  cafe,,  becaufe  this  is  a  legal  lien  which  the  landlord 
has,  and  not  upon  the  fame  footing  with  common  fecurities ; 
and  the  only  queftion  is,  Whether  his  proving  it  as  a  debt,  and 
fwearing  he  has  no  fecurity,  is  not  a  v/aiver  of  the  diftrefs  ? 

Lord  Chancellor  directed  it  to  ftand  over  till  the  next  day  of 
petitions,  as  thinking  it  a  doubtful  cafe,  and  on  that  day  faid 
he  was  far  from  being  clear  that  the  landlord  was  barred  of  his 
diftrefs ;  for  there  have  been  inftances,  where  a  tomm.on  credi- 
tor, even  after  he  has  received  a  dividend  under  a  commilBon, 
has  been  allowed,  upon  refunding  that  dividend,  to  bring  an 
a(Elion  at  law  for  his  debt;  and  as  a  landlord's  is  a  more  favour- 
able cafe  than  a  common  creditor's,  he  ordered  it  to  {land  over 
again  for  further  confideration. 

On  the  8th  of  May\  1747,  this  petition  came  on  again,  and 
his  Lordfliip  then  declared  that  the  vendee  of  the  goods  under 
the  affignee  is  intitled  to  the  goods,  and  ordered,  that  the  pro- 
ceedings of  JVillia7n  King,  the  landlord,  upon  the  replevin 
fhould  be  reflrained,  and  confined  him  to  his  remedy  under  the 
commiflion. 


(G)  Rule  as  io  Compofitions^ 

Ncvemher  the  Spur  ret  v.  Spill er, 

6th,  1740. 

Cafe  5<5.     '  I    H  E  plaintiff  in  this  caufe  being  upon  an  agreement  with 
-^.beinKuponari    A    his  Creditors  in  general,  for  a  compofition  of  fix  {hillings, 
agreement  for  a  in  the  pound,  the  defendant,  one  of  the  creditors,  would  not 
gwironTof  his  ^^"^^^"^^  unlefs  the  plaintiff  would  give  him  a  bond  for  the 

creditors,  who    refidue  of  his  debt  over  an-d  above  his  fhare  of  the  compofition. 
^'^Tt^t'irot'her      '^"^^  plaintiff,  in  order  to  extricate  himfelf  out  of  his  difficuU 
wife,  a  bond  for  S*^^^  ^  bond  to  A,  in  tru{l  for  the  defendant, 

the  refidue,  over  The  compofition  money  has  been  paid  to  the  reft  of  the  cre- 
and  above  his  ditors,  and  likewifc  to  the  defendant,  who  has  brought  an  a£i:iort 
fuch  a  coiitraa,  OH  his  boud  in  the  name  of  the  truftee,  and  notice  of  trial  is 
though  not  void  given  for  the  14th  Inflant. 

wo^^^ofThfsth  Charles  Clarke  moved  for  an  injunaion  to  flay  proceed- 

©f  George  the    ings  at  law,  till  the  hearing  of  the  caufe  in  this  court. 
Second^  feems  to     Xi7ri  Chancellor:  Take  the  injun£lion  upon  giving  judgment, 
reafonanddefign  ^"^  ^  releafc  of  crrors,  it  being  a  cafe  very  proper  to  be  con- 
6i  ti»eaa-        fidered;  for  fuppofe  a  creditor  upon  a  commifTion  of  bank- 

2  ruptey 


ruptcy  taken  out,  enters  into  a  private  agreement  with  tlie  baAk-   ^^5*  W^^* 
rupt  to  fign  his. certificate,  upon  his  promife  or  contrafl  to  pay  " 
this  creditor's  whole  debt^  in  confidGration  of  his  figning  the 
certificate,  there  is  no  doubt  but  fuch  a  conrra61:  would  have 
been  void  by  the  exprefs  words  of  the  ftatute  of  the  5th  of  tkc 
prefent  King. 

The  queflion  is,  V/hether  fuch  an  agreemcn!  as  in  the  pre- 
fent cafe,  though  clearly  out  of  the  7i€t  of  parliament,  is  not 
within  the  reafoii  and  defign  of  the  a£l,  and  the  very  mifchief 
that  is  exprefsly  condemned,  by  it,  and  endeavoured  to  be  re- 
medied ?  For  this  is  not  only  prejudicial  to  the. bankrupt,  but 
may  be  hurtful  to  the  creditors  in  general,  becaufe  a  perfoii 
who  has  a  compofition^on  foot  may  (by  entring  into  a  contra^i 
to  pay  the  whole  debt  to  one  or  more  obftinate  creditors,  as  a 
confideration  of  their  promifing  not  to  appear,  or  not  to  oppofe 
the  compofition)  deceive  the  bulk  of  the  creditors,  who  ima- 
gine the  debts  (landing  out  againll  his  eftate  arc  not  fo  nume- 
rous as  in  fa6l  they  are  (i). 

(lY  So  Cbcj^n-Jield  V.  Janfen^poJ}.  'i.^z.  v.   Chafe.^    1   P.  IV.  620.  In  Trueman 

Smith  V.  Biomkyy  and  Jenes  v.  Barkleyy  v.    Fenton,    Convp.    544.    the  creditor 

Dou^l  670      Co:vp^  792.     Cockfmt  v.  received  no  benefit  or  dividend  under  the 

Bcnnet,    2  D:irn   and  EaJT s  Rep.  763.  comnilOio!!  of  bankruptcy  againft  the 

Jack/on  v.  D<:cha,re^  3  Durn.  and  Ea/fs  debtor,  and  the  riote  there  given  was  for 

•^^/'*  55'*    J'^'^hf'^^  V.   Lomas,   4  Durn,  a  lefs Jv.m  than,  though  m  fatisfadion  for, 

and  Eafi's  Rep.  1 66.    The  CJafe  of  Sum-  what  was  really  due.   Sec  ex  parte  Burton^ 

ner   v.    Brady    l  H.  Bla-k.  l\r;n    Rep,  poji.z^^* 
i^j.  (ontradids  the  authority  of  Leivis 


(H)  Rule  as  to  Creditors, 

Ex  parte  Banks,  ^"^^^ 


1740. 


A 


Joint  commiflion  only  taken  out  againll  two  partners ;  the    Cafe  ^7, 
_  _  petitioner  a  bond  cretlitor  to  whom  the  bankrupts   were  a  bond  creditor 
jointly  and  feverally  bound,  he  may  make  his  eletlion  to  come  to  whom  the 


upon  the  joint,  or  feparate  eilate ;  if  upon  the  former,  he  can-  ^oYnd'^-nrfcve- 
not  come  upon  the  latter  {^nd  .{q  ^ice  vcrfa)  for  the  furplus  of  iaUy  bou,',d,  m!y 
|:the  debt,  till  the  creditors  of  the  feparate  eftate  arc  firft  fcrved.    make  his  ck-aioa 
Lord  Chaficdlor  founded  his  order  upon  this  reafoning,  becaufe  [L'j^ntm'^cra. 
the  bond  creditors  might  have  brought  a  feparate  aclion  at  law  rate  eitatc,  but 
againfi:  each  of  them,  and  might  have  had  likewlfe  feparate  ex-  "'^t  both^ 
ccutions,  but^ could  not  have  levied  his  debt  upon  both  the  citaies  deikfonq''^n<l 
at  the  fame  time,  but  only  for  the  deficiency,  where  one  eflatc  afcer  the  other 
was  not  fufiicient  to  fatisfy  tlie  whole  (r  j.  cn-dkors  are 


(i)  See  cx  parte  Bond  and  Hill,  ante  9S. 


Jlpril  the  20tlt, 
I741. 


Cooper  and  others         Pepys  and  others. 


Cafe  58.  -TTTILLIAM  REEVES  gave  notes  payable  to  Mo-- 
Whereameeting  VV  T^-J" to  the  amount  of  4500 /.  Andrees  mAoiics, 
ofcredxtorsis  ^  them  over  to  feveral  perfons,  and  then  goes  beyond  fea,  with 


properly  adver-      .  ~  . 

tifed,andromedo  the  greatelt  part  of  his  efFe£ls,  and  becomes  a  bankrupt ;  the 
not  think  pro-^  indorfecs  come  upon  i^^'^'-wj-  the  drawer  for  the  money  due  upon 
mljorlt^in  value  ^'""^  notes,  who,  being  unable  to  pay  them,  becomes  a  bankrupt 

who  are  pre  fen  £  hkcwife. 

b^^d  tioff '51*^0  aihgnees  under  Rceve\  commiffion  (of  whom  two  were 

are  abfent,^  ^     "^^^  Creditors)  give  notice  purfuant  to  the  a6i;  of  the  5th  of 
[  *io7  J  G-f^r^t"  the  Second,  that  there  would  be  a  meeting  of  the  credi-^ 
tors  under  Reeves  commiffion,  in  order  to  accept  of  a  compofition 
from  the  agents  of  Andrees* 
\  Several  of  Reeve's  creditors  met  accordingly,   and  it  was 

agreed  to  accept  6  s.  in  the  pound  for  the  debts  due  on  thofc 
notes,  and  to  execute  a  releafe  to  Andrees  upon  thofe  terms;  and 
a  proper  authority  in  writing,  figned  by  all  the  creditors  prcfent, 
.  •  was  given  to  the  defendimts,  the  alTignees,  to  compound  with 

Andrees^  who  on  the  5th  of  September^  ^7355  executed  a  releafe 
accordingly  to  Mofes  Andrees  on  payment  of  the  compofition 
aiorefaid. 

The  plaintiffs  ivho  are  creditors  at  large  of  JVilUam  Reeves^ 
in  lefs  than  four  months  after  the  iffuing  of  the  commiffion  of 
bankruptcy  againfb  Kim,  prefer  a  bill  in  chancery,  to  which  the 
affignees  are  made  defendants,  fuggefting  it  was  a  fraud  in  them 
to  agree  to  this  compofition,  and  that  they  confulted  nothing  but 
their  own  private  intereft,  as  being  creditors  by  indorfement  of 
fome  of  Andrees\  notes. 

Lord  Chancellor  :  I  do  not  fee  any  thing  fraudulent  in  the  con.. 
tluCc  of  the  aflignees,  for  they  have  done  every  thing  which  the 
a£l  of  parliament  prefcribes  on  meetings  for  a  compofition  of 
debts,  and  if  fome  of  the  creditors  do  not  think  proper  to  come, 
'tis  their  own  fault,  and  thofe  who  are  prtfent  have  a  right  to 
bind  the  whole,  if  the  majority  in  value  at  the  meeting  are  of 
opinion  to  fign  the  compofition. 

But  with  refpecl  to  the  bill  itfelf,  fo  far  as  relates  to  the 
aiTignees  oi  Reeves,  I  diiapprove  of  it  extremely,  becaufe  it  is 
an  attempt  to  make  the  court  judges  in  what  manner  the  eflate 
and  efi^ecls  of  a  bankrupt  fiiould  be  diftributed,  before  the  ex- 
piration of  4  months  from  the  date  of  the  commiffion,  whereas 
•  the  a6t  allows  the  affignees  a  complete  4  months  from  the 
iffuing  of  the  commiffion  to  make  a  dividend  •,  fo  that  it  is  abfo-. 
iuteiy  changing  the  method  chalked  out  by  the  a6l,  and  ought 
to  meet  with  the  utmofk  difcouragement. 

His  Lordfliip  therefore  ordered  the  bill  to  ftand  difmiffed  as 
againft  the  affignees  of  Reeves,  with  cofts  to  be  taxed. 

A  doubt  arofe,  whether  the  creditors  who  had  accepted  a 
compofition  of  fix  fiiillings  in  the  pound  for  their  demands  on 

become  Lankrupt,  and  the  creditors  have  received  a  dividend  of  6c.  under  the  commiffion  againft  the 


Where  drawer 

and  indorfer  of 
nores  are  both 


indorler,  they  can  cnly  prove  the  remaining  14s,  undler  the  cQm.nilfion  againft  the  drawer* 


AtidncTy  might,  notwkhflanding,  prove  their  whole  debt  m  the 
com  million  againft  Reeves  ?  At  fir  ft  Lord  Chancellor  feemed  to 
think  they  might  ftill  prove  their  vi^hole  debt,  but  upon  looking 
into  two  cafes  in  2  Wms,  89*,  the  firft,  ex  parte  Ryfivkhe^  before 
Lord  Chancellor  Macclesfield  %  the  fecondf,  ex  parte  Lefebere  407. 
before  Lord  Chancellor  King^  he  altered  his  opinion,  and  was 
very  clear  that  the  6s,  muft  go  in  difcharge  of  fo  much  of  th^ 
debt,  and  that  they  could  only  prove  the  remaining  14^-.  under 
Reeves^ ^  commifhon  (i), 

*  Ex  parte  Ryfw'tcfiey  2  ff^ms.  89.  drew  a  bill  payable  to  B.  on  C.  In  Ho//and, 
for  ICO /.  C.  accepts  it,  afterwards  and  C.  become  bankrupts,  and  B.  receives  40/. 
•f  the  bill  out  of  Cs  eftefts,  after  which  he  wanted  to  come  in  as  a  creditor  for  the 
whole  100/.  out  of  ^.'s  efteds.  B.  permitted  to  come  in  as  a  creditor  for  60/,  and 
the  Mafter  direftcd  to  fee  whether  the  other  40/.  was  paid  out  of  ^.""s  efFeds  in  C.'s 
hands,  or  out  of  C.'s  own  effefts  j  if  the  latter,  then  C.  is  a  creditor  for  this  40/.  alfo^ 
but  if  out  of  ^.'s  effeds,  then  40/.  of  the  ico/.  is  paid  off. 

f  Ex  parte  Lefebert)  2  Wms.  407.  A,  gives  a  promiffory  note  for  200/.  payable  ta 
B.  or  order.  B.  indorfes  it  to  C.  who  indorfes  it  to  D.  A.  B.  and  become  bank- 
rupts, and  D.  receives  5  s,  in  the  pound  on  a  dividend  made  by  the  affignees  of  A.  D» 
fci.U  come  in  as  creditor  for  150/.  only  out  of  ^.'s  effects. 

(r)  See  ex  parte  JVildman,  pojl,  109. 


tc7 


CooPtu  y 


Ex  parte  Whitechurch* 
Vide  under  the  Divifton^  Rule  as  to  AJftgnzss* 


Au^Ji  the  i^tlij; 


Ex  parte  Simp/on  and  others. 
Tide  under  the  Divifion,  CommtJJiQn  and  Commijfmer 


Avguft  the  itj5 


Ex  parte  Simpfon  and  others. 
Vide  under  the  fame  Div'ifton* 


Decmhtr  the 
aad,  1744, 


A 


Ex  parte  Kirk,  Oc^c^^r  the  a6dB, 

i745- 

Creditor  under  a  commlfllon  of  bankruptcy  agalnft  Ovie,    Cafe  99. 
being  indebted  to  the  petitioner  in  79/.  drew  a  note  on 


un- 


thc  airignee  of  the  commiffion  as  follows:  Pray  pay  to  ^.  a  creditor 

Kirk  or  order  the  fum  of  ygh  Qut  of  my  fJjare  of  the  dividend  here-  Vt '^17^1^1^.^^ 
after  to  be  made  under  the  commiffion  againjl  Ovie.  o"  the  aiJigaees 

The  allignec  accepts  it  by  parol,  but  before  any  dividend  he  'Lk  [o  a:  or 
becomes  a  bankrupt  himfelf ;  the  creditors  under  his  commif-  o>dcr,outo^  i.'s 
flon  infifl,  that  Kirk  ought  to  come  m  pro  raid  only,  for  that  it  ^-^ic  of  thcdivi- 
was  not  a  Iczal  acceptance,  dendtobcmadc, 

feciore  any  ^Hvl.lend  becomes  a  hmkruot  hImCelf.  K.  iml:lcd  to  the  wh.U  n^L  and  ngt  obLTto  come 
u\p.'Q  r^tu  waiy,  ualc;  the  comimfliua  a^aimt  the  atriines, 

LcrJ 


S.xfortt%.t\it.  l^Qirci  Chancellor  :  Though  this  is  not  a  legal  bill  of  exchange  at 
Jaw,  }'^t  it  is  good  in  equity,  the  petitioner  having  paid  a  valuable 
confideration  for  it,  and  it  was  a  lien  upon  the  effeds  of  Ovie  as 
foon  as  they  came  to  the  alTignee's  hands,  and  is  like  the  cafe  of  a 
bond  affigned  by  a  perfon  before  he  becomes  a  bankrupt,  which  is 
a  good  affignment  in  equity,  and  the  affignee  thereof  is  intitled  to 
retain  the  bond  againil  the  creditors  under  the  commifFion. 
His  Lordfliip  diredted  the  79/.  to  be  paid  to  the  petitioner. 


Vide  under  the  Dlv'ifion,  CommiJJioner  and  Commljfio 


Junstht  ^th,  -     Ex  parte  BotterlU. 
1746. 

Cafe  6<y.     HT^  ^  bankrupt  borrowed  100/.  upon  bond  of  the  petitioner, 

j[  a  near  relation ;  the  petitioner  had  arrefted  him  on  this  bond, 

»™?         charged  him  with  execution,  and  had  another  demand  for  a 
rupc  IS  in  execu-  o  ^ 

tion  for  one  debt,  year  s  rent.  ' 

andthejudgment     Xhc  petitioner  would  not  waive  his  e^^ecution  upon  the  bond 
oth«r  againft  '  debt,  and  yet  offered  to  prove  the  debt  for  rent  under  the  com-  . 
him  of  a  diftindl:  miffion ;  but  the  commiffioners  refufed  to  admit  him,  unlefs  he 
nature,  he  may  ^^ould  waive  his  execution. 

prove  this  under  i  .    ,  •  -  i        t    •      ,  i*       r*  i 

the  commiiTion,      Upon  this  he  petitions  to  be  admitted  a  creditor  lor  the  rent, 
notwithftanding      J.ord  Chancellor :  I  think  it  a  hard  cafe  upon  the  bankrupt,  but 
waivihfsexecu-  ^^''^^^       intirely  diilind,  I  think  he  fliould  be  allowed  to 

tion  upon  the     provc,  notwithftanding  he  refufes  to  waive  his  execution  ( i ), 
other.  ]3ut  upon  looking  into  the  petitioner's  affidavit,  and  finding  it 

defe6live,  as  he  did  not  fwear  to  the  time  when  the  bankrupt  com- 
menced tenant,  he  difmifled  the  petition,  and  faid  at  the  fame 
time,  that  he  was  fatisfied  this  debt  was  an  after-thought,  and 
trump'd  up  merely  to  perfecute  the  bankrupt,  by  keeping  him  in 
gaol,  and  therefore  recommended  it  to  the  petitioner's  attorney  to 
make  it  up,  and  releafe  the  bankrupt  from  his  confinement. 

(l)Ex  farte  MatheiOs,  poj,  3  i'qI  817.    Ex  arte  Crinfoz^  l  Bro.  Cha.  Rep.  270. 
Dscemhrthz 

20th,  1750.  ,  . 

S.  C.  aVe?.  Ex  parte 'V^W^m^.n. 

113.  pi.  46. 

J^O  R  D  Chancellor :  The  prefent  petitioner  was  creditor  of  a 
bankrupt,  who  had  given  him  bills  of  exchange  on  Va7ivillen^ 
The  petitioner   an j  others  in  Holland^  who  made  themfelves  liable  by  accepting 
kTnki^y  who    ^^em,  and  afterwards  failed  and  compounded  with  their  creditors, 
gave  him  befides     So  that  the  petitioner  had  two  perfonal  fecurities. 
'  bills  of  exchange     Confider  it  in  the  common-  cafe,  abftraded  from  the  cafes  of 

on  merchants  in  - 

Holland  that     .  bankrupts. 

made  themfelves 
liable  by  accept^.ce. 

Suppofe 


110 


Suppofe  feveral  obligors,  tlie  obligee  may  have  feveral  alliens  ^xpane 
againib  them  all,  feveral  judgments  too,  and  feveral  executions  j  ^  ij-dman, 
but  he  fhall  not  levy  more  than  one  fatisfaftion  for  his  debt  j  if  he  j^ave  i^Tv^^. 
does,  courts  of  law  will  ftep  in.    The  fam.e  in  bills  of  exchange,  tions againrt  each 
anions,        lie  ajrainfl  drawer  and  all  the  indorfers,  but  only  one  o'^^'p^,  but  fhall 

r    •  r  r!  •       r       i  ^  i  t  'not  levy  more 

latisiaCtion  lor  the  debt.  than  one  fa tis- 

So  under  commifTions  of  bankruptcy,  the  creditor  is  intitled  to  f^^^ion  for  his 
come  under  the  commifTion  againll  all  the  obligors,  drawers,  Is^c,  ^  '* 
and  this  is  not  a  preference  given  to  fuch  a  creditor,  but  a  benefit  a  creditor  Is  In- 
he  is  intitled  to  at  law,  upon  all  his  fecurities,  till  he  is  compleat-  under acor^f- 
ly  fatisfied.    There  are  two  perfons  at  (take  for  this  debt,  one  of  ilon  of  bankrupt 
them  a  bankrupt,  and  the  other  has  made  a  cornpofition  of  i  o  s,  in  ^gf»"ft  all  t^ie 

,  ,         ^  *  obligors,  draw- 

the  pound.      ^  ...  .  ers  of  notes,  &c. 

The  petitioner  had  received  nothing  under"  the  cornpofition  at  tiuheis  com- 
the  time  he  proved  his  debt  under  the  commiffion  of  bankruptcy,  fatisfied. 

1   1        r  ,     .       1  1-        r       1         .1  r  Petitionerad- 

and  therefore  admitted  a  creditor  tor  the  whole.  mi tted  under ths 

commiffion  for 

his  whole  debt,  and  before  a  dividend  receives  2  j.  6  J.  in  the  pound,  under  a  cornpofition  of  Uae 
acceptors  of  the  bills. 

But  before  a  dividend  he  receives  2s,  6d,  m  the  pound  under 
the  cornpofition  of  the  acceptors  of  the  bills. 

The  commifTioners  in  the  commiffion  of  bankruptcy  dire6l  he 
(hall  be  paid  his  dividend,  after  dedudling  what  he  had  received 
on  the  bills  of  exchange. 

The  aiTignees  fay  he  fhall  be  paid  a  dividend  only  on  the  fum  left 
after  deducing  the  2s.6d.  infiftVeS'be 

paid  a  dividend 
on  the  fum  left  only,  after  deducing  the  zs.  6<it 


But  this  would  be  taking  away  from  a  man  the  double  fecurity 
he  had,  and  which  he  may  make  ufe  of  in  law  and  equity,  till  he 
is  fatisfied  his  whole  debt; 

As  this  cornpofition  was  not  paid  him  till  after  his  debt  proved,  But  as  the  com- 
he  fhall  receive  a  dividend  on  the  whole  debt,  and  fliail  account  pofition  was  not 
hereafter  for  what  he  has  received,  or  ihall  receive  on  the  bills  of  f fbt  prov^d^he 
exchange;  and  this  will  not  be  any  prejudice  to  the  eftate,  for  if  ihaii  receive  a 
he  receives  more  from  thofe  bills  of  exchange  than  wHl  anfwer  dividend  on  the 
twenty  fhlllings  in  the  pound,  he  fhall  account  to  the  aihgnees  for  ^  ^  ^ 
fuch  furplus. 

Ordered  therefore  the  petitioner  to  be  let  in  to  a  dividend  on  his 
whole  debt  pro  raid  with  the  other  creditors. 

Mr.  Clark  for  the  afTignees  cited  the  cafe  of  Cooper  verfus  PepySy  yjJcanfi,^.  \c6, 
to  fliew  that  the  court  would  not  admit  a  perfon  who  had  received 
a  dividend  of  fix  fliillings  againit  the  drawer,  to  prove  more  than     [  1 1 1  J 
the  remaining  fourteen  fliillings  as  a  creditor  under  the  commifhon 
againll  the  indorfee. 

Lord  O)a?icellor  faid,  this  differed  from  that  cafe  becaufe  the 
creditor  there  had  received  the  benefit  before  he  had  attempted  to 
prove  his  debt  againll  tlie  indorfee  under  the  commifiion. 


Ill 


OSanltrtipt 


Cafe  62. 


Ex  parte  Child :  In  the  matter  of  Ct^^  a  bankrupt. 


TH  E  petitioner  prays,  he  may,  for  himfelf  and  the  reft  of 
the  parifhioners  of  St  Dunjlans  in  the  Weft^  be  admitted  a 
Ctf/hadbeen for  creditor,  under  the  commiflion  againft  John  Cuff  a  bankrupt,  for 
colk<ao/o?the        ^""^      ^^9  ^*  ^  ^'  ^  balance  of  the  money  had  and  re- 

Jand-tax  for  the  ceived  by  John  Cuff  from  the  faid  parifhioners. 
parifh  of  St. 

nfiani  in  the  Wcji^  and  at  the  ifluingof  the  commiflion  owed  upon  the  balance  928/.  us,  to  the 
chamberlain  of  JLe/ji^cn. 


Aninh^itantof  Xhe  bankrupt  was  duly  appointed  colle£lor  of  a  re-afleflment  of 
tedacredi^to^^^"  land-cax  for  1747.  for  the  firft  divifion  of  the  faid  parifli,  and 
and  allowed  to  fincc  of  the  whole  land-tax  for  years  1748,  1749,  and  1750,  and 
anYSfe  reftof^^  received  of  the  feveral  inhabitants  for  the  land-tax  and  wln- 

»he  pariihioners.  duties  feveral  fums  of  money,  amounting  in  the  whole  to 
3391/.  IOJ-.  and  hath  only  paid  to  the  chamberlain  of  London 
2522  /.  I 1 1     which  left  the  balance  aforefaid. 

Mr.  Greeti  for  the  petitioning  creditor  faid,  the  only  doubt  was. 
Whether  the  commiffioners  according  to  the  form  of  depofitions  of 
debts  could  fufFer  one  inhabitant  to  fwear,  that  neither  he  or  any 
other  of  the  inhabitants  had  received  any  fecurity  or  fatisfa6lion. 

Lord  Chancellor  thought  in  this  cafe,  one  inhabitant  might  prove 
for  himfelf  and  the  reft  of  the  parifliioners,  and  ordered  it  accord- 
ingly, becaufe  he  might  fwear,  that  neither  he  or  the  reft  of  the 
parifhioners  to  his  knowledge  or  belief  had  received  any  fecurity  or 
fatisfaclion. 


'November  the 
3d,  1754. 

Cafe  6y 

Where  a  perfon 
ft  ays  till  a  bank- 
rupt and  the  af- 
fignees  are  dead, 
and  1 5  years  after 
the  date  of  the 
commiffion,  ap» 
plies  to  be  ad- 
mitted a  credi- 
tor, the  court 
On  thefe  circum- 
llance«,  and  in 
confideration  of 
the  length  of 
time,  will  dif- 
jnifsthe  petition. 

C  ♦112  3 


Ex  parte  Peachy. 

ACommlfTion  of  bankruptcy  taken  out  in  1739,  the  bankrupt?- 
dead,  and  the  aftignee  alfo  dead,  and  now  at  the  *  diftance 
of  15  years,  the  petitioner  applies  to  prove  a  debt  which  depends 
upon  an  account  faid  to  be  fettled  between  him  and  the  bankrupt. 

What  the  petitioner  attempts  to  prove  is  over  and  above  his' 
debt  for  rent.    Upon  the  16th  of  December  1739,  the  goods  being 
on  the  premifTes,  he  made  a  diftrefs  for  rent  j  the  bankrupt  was 
the  only  perfon  who  knew  what  was  .received  under  the  diftrefs^ 
and  it  was  admitted  by  the  petitioner  himfelf  it  exceeded  th^  ap- 
praifement ;  and  the  bankrupt  being  dead,  it  was  infifted  by  the' 
counfel  for  the  creditors,  that  this  is  an  unfavourable  application, 
efpecially  as  it  refts  upon  the  oath  of  the  petitioner,  that  he  was  a 
ftranger  to  the  dividend  made  under  this  commiflion  till  1745,  and 
taking  into  confideration  likewife,  the  great  length  of  time  fmcc 
the  fuing  of  the  commiflion.  ♦» 
Lord  Chancellor  :  The  queftion  is,  Whether  there  is  fufiicient 
difclofed  in  this  cafe  to  warrant  me  in  making  an  extraordinary 
order  to  admit  the  petitioner  a  creditor  under  this  commiflion. 

The  court,  to  be  fure,  is  very  liberal  in  admitting  perfons  to 
dividends,  but  the  prefent  application  feems  to  be  of  a  very  un- 
reafonable  nature. 

The 
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The  commiffion  iflued  as  long  ago  as  the  pth  of  February  T739  :  ^xpant 
the  account  made  up  between  the  petitioner  and  the  bankrupt  the  ^*-^cht. 
13  th  of  December  before,  which  mews  they  were  vdry  amicable 
then,  and  yet,  upon  the  26th  of  the  fame  month,  the  petitioner 
is  fo  adverfe  as  to  take  a  diftrefs.  This  is  very  extraordinary,  the 
arrears  of  rent  for  13  years  amounted  to  400  /.  levies  upon  the 
diftrefs  260  L  being  about  five  eighths  of  the  balance  of  the  ac- 
count *,  his  ignorance  is  liot  of  the  conimiffiort,  but  of  the  dividend 
only;  lies  by  for  15  years  v/ithotit  taking  one  ftep,  and  after  the 
bankrupt  is  dead,  and  the  affighee,  who  might  give  fome  account 
of  this  tranfa£tion,  is  likewife  dead,  applies  to  be  admitted  as  a 
creditor  *,  fo  that,  taking  it  altogether,  it  Hands  upon  very  fiif- 
picious  circiimftarices. 

The  creditors  under  the  commifliori  will  not  receive  above  nine 
jihiilings  in  the  pound  ;  the  petitioner  has  had  under  the  diftrefs  a      .    .  ' 
)arge  fum,  of  which  he  has  been  making  interefl;,  and  is  much 
better  off  than  any  other  creditor. 

Upon  all  the  circumftances  of  the  cafe,  I  ani  of  opinion  he  ought 
hot  to  be  admited  a  creditor  j  and  therefore  let  the  petition  de  dif- 
hiiffcd  (Or 

(i)  Fide  1  Cooh^s  B,  Ldzus,  541.  /ec^  2. 


{I)  Contingent  DebtSo  C   113  ] 

Mx  parte  Elizabeth  Greenaway  :  In  the  Matter  oL^davard  Green-  December  the 
ai:vay  a  Bankrupt.  ^^S^^  i74o* 

jtp  D  W  A  R  D  Greenaway,  previous  to  his  marriage  with  the  ^^^^ 

petitioner,  gave  his  bond  to  the  petitioner's  fathef  in  the  penalty  Petitioner's  huf- 
rf6ool.  in  trujly  that  if  the  marriage  fiould  tale  effect,  and  the  pe-  Y^gtavThT^* 
titioner  Jhould  furvive  Edward  Greenaway  and  if  he  fiould  before  father  rbonrin 
his  death  by  will  or  otherwife  give  or  leave  the  petitioner  ^00  /.  in  goods  the  penalty  of 
Ir  other  perfonal  or  real  ef  ate,  fo  as  the  fame  fhould  be  paid  by  his  ex-     ^q^X"^' ' 
'cutors  or  affigns  immediately  after  his  death  to  the  petitioner,  without  mentofsoo/. 
uny  claim  by  any  perfon  orperfons  whatfiever,  then  the  bond  was  to  be  void*  to  i^^r  in  cafe  fhe 
In  May  1 73 1,  the  marriage  was  had  between  Edward  Grena-  h/Ja7or!j!^f-^* 
\ay  and  the  petitioner,  and  on  the  '  17th  of  Septejnber  laft:  a  com-  fjon  of bankrupt- 
hiiffion  of  bankruptcy  iflued  againft  Edward  Geenaway,  where-  ^"'^ 
Ipon  he  was  declared  a  bankrupt,  and  on  the  28th  of  September  dfe^^n  tcTliys 
:ollowing,  the  bankrupt  died  infolvent,  before  any  diftribution.  of  afcer.  The  court 
liseftate,  and  the  petitioner  has  fince  duly  proved  the  bond  before  ^oub^fui  1:a'fe^ 
he  commiflioners,  but  the  afiignees  refufc  to  make  any  dividend  whether  ^he 
o  the  petitioner.  ihouid  orihould 

She  therefore  prays,  as  the  hufband  made  no  other  proviflon  ^^^^  be/^dmittcd 

|(.     t       .      1  .    V  r      •  1       n  •  a  ci  editor,  aid 

or  her  m  his  life-time,  that  uie  maybe  let  m  to  receive  her  divi-  not  give  ar.  ahf^- 
lend,  out  of  the  bankrupt's  eftate  and  efFedls,  in  equal  degree  with  opinion :  but 
the  other  creditors.  ^fnTmr^'^- 

fhjyidcouie  un- 

Jer  the  commiflion  fgr  150/.  ordered  her  a  dividcui  accordingly. 

YoL.L  I  The 
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Ex  parte         The  counfel  for  the  petitioner  infifled,  that  though  It  wns  a 
Cres-nawav.  contingent  debt,  yet  the  foundation  of  it  M^as  the  bond,  and  there- 
fore notwith^tand^lg  the  contingency  has  happened  fince  the  bank- 
ruptcy, yet  the  wife  was  hititled  to  prove  the  debt,  as  well  as  any 
other  creditor, 

Theftatuteofy  The  Attorney-genera]/  who  was  counfel  for  the  affignees,  in- 
^itends  oTly  to*  ^^^^^  the  petitioner  is  not  within  the  ftatute  of  the  7  Geo.  i.  cap.  3 1, 
creditors  at  a  as  it  is  not  a  debt  that  will  at  all  events  become  due  at  a  future 
future  day  cer-  (j;^^y^  2Lnd  Uncertain  whether  it  can  ever  take  place,  and  relied  up- 
debtsonmere  ^^^^      TiiUy  V.  Sparks,  2  L.  Raym.  1 546.  where,  it  being 

contingencies    hkcwifc  Uncertain  whether  the  bond  in  that  cafe  would  ever  be 
h^peiied  at  "he  being  not  to  take  place  except  upon  two  contin- 

timeoftheadtof  gcncics,  which  had  not  both  happened  at  the  time  of  the  a6^  of 
bankruptcy  com-  bankruptcy  committed,  it  was  impofTible  to  make  fuch  abatement 
"^^P^^*  of  the  five  per  cent,  as  the  aci  dire6fs,  and  therefore  the  court  of 

*"  '  King's  Bench  unaminoufiy  held  the  bond  was  not  within  that  a£f. 

Lord  Chancellor :  The  qucflion  his,  Whether  this  is  not  a  debt 
become  due  before  the  eftate  is  diftributed,  and  it  would  be  the 
hardeft  cafe  in  the  world,  if  fuch  a  perfon  fhould  not  be  admitted 
a  creditor  before  the  eftate  is  divided  away. 

The  penalty  in  an  obligation  is  ^^^zV//;:^  m^r^f/^'w/z,  and  the  con- 
dition only  fufpends  it,  fo  that  it  is  looked  upon  as  a  debt  from  the 
time  of  the  execution  of  the  bond. 

There  are  great  variety  of  determinations  in  the  books,  and 
f  therefore  I  defire  that  one  counfel  of  a  fide  may  fpeak  to  it,  on  the 

next  day  of  petitions,  unlefs  the  creditors,  at  a  meeting  for  this 
purpofe,  will  agree  to  give  a  fum  of  money  to  this  poor  woman, 
in  lieu  of  her  fiiare  upon  the  dividend  of  the  bankrupt's  efFe6is. 

The  petition  was  fet  down  again  in  the  paper  of  petitions  of  the 
24th  of  January  1 740,  when  it  appeared  that  the  reft  of  the  cre- 
ditors, fince  the  hearing  of  the  petition  before  Chrijlmas^,  had  come 
to  an  agreement,  to  let  in  the  wife  of  the  bankrupt  as  a  creditor 
for  150/.  half  - of  the  bond  debt  only,  and  that  it  was  acquiefced 
under  by  the  petitioner. 
All  the  cafes  Lord  QHincellor :  I  am  very  glad  you  have  compromifed  it,  for 
^Sparks'"^^  h  matter  attended  with  great  difficulties,  and  there  has  not 

ie^zy»2. 546.  have  been  one  cafe  fmce  Ttdly  and  Sparks  in  the  court  of  King's  Bench, 
been  determined        what  has  been  determined  exprefsly  ajminft  a  conting  ent  inte- 

agamft  a  contin-  ^  ^     °  ° 

The  diftincllon  taken  in  this  court  has  been  between  a  truft  for 
the  wife,  and  a  bond  abfolutely  given  to  the  wife  herfelf  before 
marriage  upon  a  contingency  of  her  furviving  the  huftiand  :  'This 
is  materially  different  from  a  truft,  becaufe  there  a  perfon  whg 
comes  for  equity  muft  do  equity,  as  in  the  cafe  of  Holland  v.  Cullif 
ford.,  2  Vern.  662. 

The  moft  material  cafe  to  the  prefent  purpofe  is,  ex  parte  Caf-' 
luell)  ex  parte  Cazald,  ex  parte  Bateman,  1  Will.  497,  There  a 
trader  on  marriage  gives  a  bond  to  a  truJlee  to  fecure  a  thoufand  pound 
to  a.  wife,  if  fJje  furvivcdhim;  the  trader  becomes  a  bankrupt  \  this 
debt  not  to  be  nlloiued \  nor  any  refervation  to  be  m^ade  for  it ;  norfJjall 
it  flop  the  diflributiony  in  regard  it  may  never  be  a  debt But  if  the 

m, 


gent  iatereft. 


'Ban&tapt  ii4 

'ioftiwg^ncy  happen  he/ore  the  hanlrupt's  ejlate  he  fully  diftrihutedy  fuch  . 
creditor  Jimll  come  in  under  the  cornm'ijfion,  * 

His  LordOiip,  without  giving  any  opinion  abfolutely,  one  way 
or  the  other,  ordered  the  petitioner  to  he  admitted  a  creditor  Under  the 
ccmmifflon,  for  the  fumof  150  /.  (the  aiTignees  confenting  thereto  in 
court}  in  full  of  her  demand  mentioned  in  the  petition^  and  that  ^je  foidd 
i>e  paid  a  di  vidend  in  refpeci  thereof  in  equal  proportion  with  the  other 
creditors  of  the  bankrupt  ( l). 

( I )  See  next  cafe,  and  Ex  parte  Mitchel  poj!.  1 20. 


Ex  parte  G\:oomt*  [  1 15  1 

0 Sober  tYitlOthi 

N  articles  previous  to  the  marriage  of  the  petitioner,  the 
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O  hufband  covenants  to  leave  his  wife  600  /.  on  the  contingen-  Cafe  65. 

cy  of  furviving  him  j  a  commiffion  of  bankruptcy  is  taken  out  Davies  524. 
againft  the  hufband,  who  dies  before  any  dividend  is  made  :  the 

petitioner  attempted  to  prove  the  600  /.  as  a  debt  before  the  com-  ^^jjj"!^^"^vioJs 

miffioners,  but  they  refufed  her,  and  therefore  apphes  now  by  pe-  marriage,  co-> 

tition  to  be  admitted  a  creditor  for  600  /.  venants  to  leave 

Mr  Solicitor-general  for  the  petitioner  cited  2  V/ilL  497.  In- 
titled  w  _^^7r/^  Cajwell^  &c.  to  fnev/,  that  though  the  debt  was  con-  vives  himj  he 

tingent,  when  the  obligor  became  a  bankrupt ;  yet  if  the  contin-  becomes  a  b^nk- 

gency  happen  before  the  diftribution  made,  then  fuch  contingent  before ^any  dWi- 

creditor  fhould  come  in  for  his  debt:  fo  if  fuch  contingency  had  dendmade,  the 

lappened  before  the  fecond  dividend  made,  the  creditor  ihould  ^^^'^^^^3^^ 

come  in  alfo  for  his  proportion  thereof,  though  after  the  firft  divl-  cannot  be  admit--  v 

dend.  ted  a  creditor 

Mr.  Wot  of  the  fame  llde  dated,  that  the  petitioner  married  f;2,f4'-Sc' 
n  1742,  and  brought  600/.  fortune;  the  hufband  foon  after  be-  huiband. 
:omes  a  bankrupt,  and  her  money  has  contributed  to  fatisfy'  his 
creditors:  infilled  this  is  a  debt  arifnig  on  a  confideration  prior  to  9^  ^a^l^^X^Zi^ 
he  a61:  of  bankruptcy,  and  as  the  hufband  is  now  dead,  the  debt      f<^o-^    f  2 
nay  be  faid  to  have  a  relation  to  the  day  of  the  contracl:. 

Mr.  Attorney-general  for  the  affignees  Infifted,  that  under  the 
\Et  of  parliament  of  the  13  Eli-z.  cap,  7.  no  perfon  can  be  intitled 
jO  a  diftribution  but  who  is  a  creditor  at  the  time  of  the  commiffion 
■flued,  and  the  commiflioners  are  thereby  direiled  "  to  order  the 
''fame  for  true  fntisfaaion  and  payment  of  the  faid  creditors,''^ 

The  flatute  of  the  5th  of  GW^^'  the  2d,  cap,  30.  in  a  claufe  rr- 
iting  to  certificates,  fiiys,  "  That  fuch  bankrupt  who  alter  obtain- 
'  ing  thereof  fliali  be  taken  in  execution  or  detained  in  pnfon  on 
aqcount  of  any  debts  due  or  owing  hefre  he  became  n  bankrupt^ 
•  fliall  be  difcharged  out  of  cuftody  on  fuch  execution,  ^V." 

But  if  the  coniirudion  of  this  a6l  fliould  be  that  the  bankrupt  I5 
.able  to  contingent  debts  that  become  due  after  the  bankruptcy, 
ind  then  he  is  not  difcharged,  fuch  a  conflru£lion  would  intirely  , 
jverturn  this  acb  of  parliament. 

I  The  judges  were  of  opinion.  In  a  cafe  upon  the  conftiitS^lon  of 
fie  old  ads  of  parliament  relating  to  bankrupts,  that  a  creditor 

IV'hofe 


IIS  'Bankrupt. 

Em  parte      whofe  debt  was  Contracted  before,  but  did  not  become  due  till 
Grooms.      ^j^^  ^q.  of  bankruptcy  committed,  could  not  take  out  a  commilTionj 
but  on  an  appeal  afterwards  to  the  houfe  of  Lords,  it  was  there 
determined  otherwife. 

He  cited  the  cafe  ex  parte  Smithy  the  23d  of  Ja-nunry  1741,  in 
■vv'hich  a  contingent  creditor,  who  applied  to  be  admitted  to  prove 
his  debt,  was  denied  by  the  court,  and  another  cafe,  ex  parte  King^ 
January  1 742  (i),  where  it  was  alfo  denied. 
[  116  3  Mr.  Solicitor- general  in  his  reply  faid,  that  thefe  two  cafes  were 
not  abfolutely  determined,  and  there  is  no  one  cafe  where  Lord 
Kmg'%  diftin£tion  in  ex  parte  Cafwell  has  been  controverted. 

He  infifted  that  the  cafes  make  no  diftindlion  between  a  bond 
and  a  covenant,  and  that  there  is  no  claufe  in  any  a£i:  of  parliament 
which  confines  the  diftribution  to  creditors  only  at  the  time  of 
the  bankruptcy  committed,  or  excludes  creditors  whofe  contingent 
debts  take  place  before  diftribution. 

Before  the  ftatute  c^f  the  7  Geo.  i.  cap,  31.  he  faid,  there  was  no 
doubt  at  all  but  the  creditor  might  come  in  when  the  debt  became 
payable,  but  the  only  doubt  was,  Whether  they  might  come  in 
before  ;  therefore  to  remedy  this  inconvenience  of  the  effeBs  being 
fiivided  away  before  fuch  creditor  could  come  in,  the  a61:  enables  tliemr 
to  prove  their  feveral  fecurities  before  they,  become  payable. 

Lord  Chancellor  ordered  it  to  ftand  over  till  this  day,  that  he 
might  give  his  opinion  at  the  fame  time  upon  another  contingent 
cafe  ex  parte  Winchefer^  which  came  on  two  days  after  the  cafe 
ex  parte  Groome, 

The  ftate  of  the  cafe  ex  parte  Winchefler  (2). 

Previous  to  the  marriage  of  the  petitioner  with  Elizabeth  Grantf 
daughter  of  the  bankrupt,  by  an  indenture  dated  the  2d  of  Julj 
*<  I739>  "^^^^  between  the  petitioner  of  the  one  part,  and  John 
**  Grant  the  bankrupt,  and  Elizabeth  the  petitioner's  wife  of  the 

other  part,  reciting  the  then  intended  marriage  between  the  pe« 

titioner  and  Elizabeth^  and  that  John  Grant  had  before  the  ex 

ecution  of  the  indenture  paid  the  petitioner  500  /.  and  by  a  bond 
"  dated  the  fame  day  fecured  1000  /.  more  to  be  paid  to  the  ppti 
"  tioner,  his  executors^  adminiftrators  and  affigns  within  12  months 
**  after  the  death  of  the  furvivor  of  John  Grant  2Lnd  Barbara  hi* 

wife,  together  with  interefl  for  the  fame  at  4  Lper  cent,  per  ami, 
*^  by  equal  half  yearly  payments,  v/hich  500  /.  then  paid,  and  i  co©/, 
*^  fecured  to  be  paid,  was  declared  to  be  in  full  for  the  wife\s  por-* 

tion :  It  was  agreed,  and  the  petitioner  coven :>nted  with  John, 

Grant,  that  the  petitioner's  heirs,  executors  or  adminiftratorsi 
"  fhould  within  one  month  after  the  petitioner's  death,  pay  ta 

John  Grant,  his  executors  or  adminiftrators,  the  fum  of  2000/. 
"  to  be  placed  out  at  intereft  for  the  petitioner's  wife,  and  the  if- 

fue  of  the  marriage;  and  it.  was  alfo  agreed,  that  the  2000/. 

and  the  1000  /.  when  due,  fliould  be  placed  out  at  intereft  in  the 

names  of  two  truftees,  in  truft  after  the  death  of  the  furvivor 

of  petitioner  and  his  wife,  to  diftribute  the  3000/.  among  the 

(l)  Davies  254.  S.  C.  (2)  Davies  530.  S.  C 

^*  children 


cKUdren  in  fuch  proportions  as  the  petitioner  and  his  wife  fhould  q^J^"^^ 
dire6l,  and  for  wa^t^of  fach  direftion,  in  truft  to  divide  the  ^^'^^  ' 
fame  between  fuch  children  equally,  and  in  cafe  there  was  no 
ilTue  of  the  marriage,  to  pay  looo  /.  part  of  the  3000/.  to  fuch 
perfons  as  the  petitioner's  wife  fhould  appoint,  and  for  want  of 
fuch  appointment,  to  the  petitioner,  his  heirs,  executors  or  ad- 
miniftrators. 

The  marriage  was  accordingly  had  between  the  petitioner  and  [  ^  1 7  ] 
Mli^nbeth  Grants  and  there  was  iiliie  of  the  marriage  living  three 
children.  'John  Qrant  regularly  paid  the  inter eji  of  the  bond  to  the 
25th  of  December  lajl^  but  no  payment  had  been  fince  made,  and 
the  condition  of  the  bond  was  broken  by  the  non-payment  of  the 
intereft,  which  became  due  to  the  petitioner  on  Midfummer  day. 

In  April  laft  a  commiffion  of  bankruptcy  ilTued  againft  John 
Grants  and  he  was  thereon  declared  a  bankrupt,  and  affignees 
chofen,  but  no  dividend  yet  made  of  the  bankrupt's  eftate,  and 
the  petitioner  has  applied  to  the  commiffioners  to  be  admitted  a 
creditor  for  the  faid  fum  of  1000  /.  but  fuch  fum  not  being  payable 
till  after  the  death  of  John  Grants  and  Barbara  his  wife,  the 
commilTioners  refufed  to  admit  the  petitioner  a  creditor;  and  there- 
fore he  preferred  his  petition  to  be  admitted  a  creditor  for  the  princi" 
pal  fum  of  1000  1.  and  that  the  dividends  thereof  might  he  laid  out  in 
the  purchafe  of  South-Sea  annuitieSy  for  the  benefit  of  the petitiotur^  his 
wife  and  children  \  and  alfo  prw^s  to  be  admitted  a  creditor  under  ths 
commifion  for-  1,  bei?ig  the  half  yearns  interejl  due  on  the  bond  at 
Midfummer  lajl. 

Lord  Chancellor :  Thefe  are  fometlmes  cafes  of  value ;  more 
often  cafes  of  hardfhip  and  compafRon.  It  were  to  be  wiftied 
that  they  were  provided  for  by  a£l-  of  parliament,  and  I  hope  fome 
gentleman  who  hears  me  will  confider  how  to  rectify  this  by  fome 
future  ftatute. 

There  have  been  a  great  many  cafes  in  this  court  upon  this  payjgs 
point  5  fome  where  a  hufband  before  a  marriage  has  contra6ted 
with  trufl:ees  for  the  wife,  to  pay  a  fum  of  money  in  his  life-time 
fior  her  benefit,  if^/he  furvives,  and  if  fhe  dies.,  for  children  ;  and 
if  no  children,  for  the  benefit  of  the  hufband. 

There  have  been  other  cafes  where  the  time  of  payment  does, 
not  arife,  till  the  contingency  takes  efFe£l  j^fter  the  death  of  the 
hufband. 

And  there  have  been  other  cafes,  where  the  father  of  the  wife 
has  entered  into  a  covenant  to  pay  a  fum  of  money  after  the  death 

himfelf  and  his  ivifiy  and  intereil  in  the  mean,  time,  which  is 
the  prefent  cafe,  ex  parte  WincheJlery  and  Other  cafes,  like  that,  w 
parte  Groome, 

They  will  fall  under  very  different  con  fide  rations,  and  I  will 
give  my  opinion  upon  all  of  them. 

If  a  hufband  becomes  a  bankrupt  after  a  breach  of  payment  to. 
truftees,  they  have  always  been  admitted  creditors  upon  equitable 
^&rms,  and  the  court  has  taken  care  that  the  intereft  of  the  money 
^1  be  paid  to  the  creditors  under  the  commilfion,  during  the 

I  3  Uf« 
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Ex  parte  }[fe  of  tlic  Iiufband,  and  the  principal  fecured  to  the  wife,  ir% 
C^ooHt.     careftefumvesherhurDand(i).  ■ 

If  judgment  had  been  given  at  law  by  the  hufband  for  this  fum, 
'tis  a  debt  notwithPcaiiding  the  defeazance,  and  the  truftees 
would  have  been  admitted  as  creditors,  though  the  terms  of  the 
bond  itfelf  be  otherwife. 
£  I  l  8  J  As  to  iV'rncheJter'%  cafe,  ivherc  the  father  of  the  wife  has  given  a 
hond  to  the  hifhand  to  pay  him  the  principal  jtnn  of  loool.  after  the 
death  of  himfef  and  his  loife.)  mid  interef  at  4  per  cent,  hj  half  year  h^ 
payments  in  the  mean  time.  Upon  vvdiat  terms  flia  11  the  party  be  re- 
lieved againil  the  penalty  ?  Why  upon  paying  what  is  in  confciencc 
due  out  of  the  eftate. 

Here  v/as  clearly  a  breach  of  the  condition  of  this  bond  before 
tlie  bankruptcy,  for  the  half  year's  intereft  was  become  due  at 
Chrlftniasy  but  not  paid  till  the  loth  of  January,  and  therefore, 
•  not  being  paid  at  the  day,  the  penalty  was  forfeited  at  law. 

It  has  been  faid,  it  turns  upon  the  acl  for  the  amendment  of  tlie 
law  the  4th  and  5th  of  j^.  yhme,  cap,  16.  fee.  12,  "  That  when 

an  aclicn  of  debt  is  brought  upon  any  bond,  which  hath  a  con- 
'•^  dition  or  defeazance  to  make  void  the  fame  upon  payment  of  a 

leffer  fum,  at  a  day  or  place  certain,  if  the  obligor,  his  heirs,  execu- 
"  tors,  or  adminiftrators,  have  before  the  a6lion  brought  paid  the 

principal  and  intereft  due,  though  fuch  payment  was  not  made 

ftri6l]y  according  to  the  condition  or  defeazance,  yet  it  may  be 

pleaded  in  bar,  and  fliall  be  as  cfFeilual  as  if  the  money  had  been 

paid -at  the  day  and  place  according  to  the  condition,  and  had 

been  fo  pleaded.** 

Before  this  a£t  of  parliament,  the  bond  v/as  forfeited  if  not  paid 
at  the  dav.  Jt  a  day  or  place  certain  y  are  material  words  :  This  is 
a  new  defence,  and  a  new  plea  given  by  the  a6):  of  parliament ; 
and  therefore  the  common  way  of  pleading  is,  that  all  intereft  was 
paid  before  aftion  brought. 

But  this  is  not  a  bond  with  a  defeazance  for  the  payment  of  a 
*  lefier  fum  at  a  day  certain,  for  here  the  principal  is  to  be  paid  at 

an  uncertain  time ;  for  it  is  to  be  paid  within  a  twelvemonth  after 
the  death  of  the  furvivor  of  father  and  mother.    It  is  not-therefore 
a  bond  within  the  defcription  of  the  ftatute,  nor  did  the  a6l  of  par- 
liament intend  to  comprehend  bonds  of  this  nature. 
A  bond  payable      Ygy  fuDpofe  a  boud  payable  at  inftallments,  the  obligee  eets 

at  inftalJments,    .    ,  d'       .\         \    \  ^.  u        i,     r  '  i  ' 

the  obligee. upon  jnagment  on  the  whole  penalty,  upon  a  breach  or  payment  at  tiie 
breach  of  pay'-  firft.  inftailmcnt ;  why,  even  a  court  of  law  would  in  fuch  cafe  acl 
ment  at  t!ie  iirft  -^uitably,  for  upon  the  obligor's  applying  to  the  court  theire,  and 

inltullmentSj  gets  .  •  1  ,  1      •    n n  ^ 

judgment  on  the  ofiermg  to  pay  the  m.oney  due  at  the  mitaliment,  and  agreenig  to 
whole  penalty  J  let  the  judgment  ftand  as  a  fecurity  for  the  reft,  they  will  relieve 
on  payment  ot    ^|    partv ,  on  payment  of  the  money  then  due  and  cofls. 

the  money  due  x     .^^^K'  .  ,  .  m  r 

andcofts,  eve  Ir  tnis  ^afc  IS  not  withm  the  ace  of  parliament,  then  it  comes 
a  court  of  law  v/itllin  the  conftru£Lion  of  the  other  tv/o  heads  of  cafes,  and  Mr. 
vbligoT^^^^  -  ^  J'f'^inche/Ier  ought  to  be  admitted  a  creditor. 

On  the  4th  let  of  cafes,  which  is  Grooine' s,  I  am  of  opinion 
(though  I  am  forry  I  muft  go  on  fuch  niceties)  that  he  cannot  be 

f  i)  Ex  parte  Smithy  i  Cooh^s  B.  La-vjSj  Z'^']*.  Ex  parte  Broven^  ibid.  261.  Ex  parts 
Ma/otdy  1  Bro.  Cha,  Ca.  398. 

admitted 
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admitted  a  creditor  ;  In  all  the  other  cafes  there  was  a  remedy  at  law  Exports 
bef*.  re  fuch  time  as  the  a6l  »of  bankruptcy  was  committed,  or  com-  Croome. 
rnillion  takc^n  out,  but  here  there  was  not. 

As  to  the  cafe  that  has  been  mentioned,  ex  parte  Cafiuell^  l^c»  Theatre  ex  parte 
'tis  barely  an  opinion  of  Lord  King,  and  not  the  cafe  in  judgment  j  Cajkvell,  &c. 
but  he  did  cfer  declare  his  opinion  only.  My  *Lord  Talbot  after-  ^'^^'^'^  ^ 

wards  doubted  of  Lord  Kifigh  opinion    and  in  a  cafe  before  me  Kin^^'ronlv  and 
fince,  I  have  differed  from  him  intirelv,  and  fee  no  occafion  to  al-  not  the  cafe  in 
ter  my  opinion.  '  judgment-. 

The  queflion  turns  on  the  new  a6l  of  parliament  of  the  5th  of  r  Ti 
Oeorge  ih*i  Second,  cap,  y^.  fee*  7.  I  think  that  the  privilege  of 
creditors  to  come  in,  and  bankrupts  to  be  difcharged  from  debts, 
is  CO  extenfive  and  commenfurate,  and  very  equitable :  for  it 
would  otherwife  make  an  inequality  among  the  creditors,  for  a 
creditor,  whofe  debt  was  due  before  the  taking  out  of  the  commif- 
fion,  fhall  perhaps  have  no  more  than  5  s,  in  the  pound,  and  this 
creditor,  whofe  debt  was  not  due  till  a  fecond  diftribution,  fhall 
come  in  for  as  much  as  the  other  creditor,  and  likewife  have 
a  remedy  open  to  him  for  the  reft  againft  the  bankrupt. 

For  the  words  of  the  5th  of  George  the  Second  are,  And  every  . 
fuch  bankrupt  fliall  be  difcharged  from  fuch  debts  as  foall  he  due  and 
Cluing  at  the  time  of  the  bankruptcy    fo  that  this  would  be  a 
gkiring  injuliice  againil  the  creditors  at  the  time  of  the  commilTion 
taken  out.  *  ' 

CommilTioners  very  rightly  declare  a  man  a  bankrupt  only  be^ 
fore  iffuing  the  commiJion,  without  fpecifying  any  precife  tim.e. 

The  claufe  relating  to  mutual  credit,  fee.  28.  (hews  plainly  the 
a6t  intended  to  confine  it  to  creditors  at  the  time  of  the  com- 
miiTion,  "  That  where  it  fliall  appear  to  the  commiffioners  that 
"  there  hath  been  mutual  credit  given  by  the  bankrupt  and  any 
'*  other  perfon,  01  mutual  debts  between  the  bankrupt  and  any 

other  perfon,  at  any  time  before ^iceh  perfon  became  bankrupt^  the 
"  commilTioners,  l^c,  fhall  ftate  tne  account  between  them,  £fff." 

I  w^ill  put  this  cafe:  Suppofe  a  debt  due  from 'Mr.  Groome  to  the  * 
bankrupt  before  his  bankruptcy,  and  that  the  bankrupt  owed  him  b^'j^^j.^^jjj"'^-^^ 
a  debt  on  bond  upon  a  contingency  that  took  place  after  the  bank-  h^bankruptcyt 
ruptcy,  and  before  the  final  dividend,  would  it  not  be  a  great  hard-  ^n^i  creditor  to . 
fliip  upon  the  reft  that  fuch  creditor  fliould  be  at  liberty  to  fet  of}\?  ^ff^^""  JJ" 

To  go  a  ftep  further.  By  the  ftatute  of  the  7th  of  George  takeTpk'ce  after 
Firft,  cap.  ^i.  it  is  enafted  as  follows,  that  "  AH  and  every  per-  t'^e  Lank.uptcy, 
"  fon  or  perfons,  who  now  are  or  fliall  become  bankrupts,  ftiall  ^J-  -^'^ 

*  ^  liberty  Co  let  oft 

"  be  difcharged  of  and  from  all  and  every  fuch  bond,  note,  ^V.  under  the  claufn 
and  fhall  have  the  benefit  of  the  ftatutes  now  In  force  againft  K-i-i-^jng  to  mu- 

**  bankrupts  in  like  manner  to  all  intents  and  purpofes,  as  if  fuch  ^"^^ 
fum  of  money  had  been  due  and  payable  before  the  time  of  Lis 
becoming  bankrupt." 

Li  Tully  Y.  Sparks y  L'^rd  Raymond,  2d  W.  i^4(^»  there  were 
two  contingencies,  and  as  both  liad  not  happened  at  the  time  of 
the  a(St  of  bankruptcy,  it  being  uncertain  whether  the  bond  would 
ever  become  due  or  not,  it  was  impcflible  to  make  fuch  abate 

meat 

I  4 


ISO  ^anfetupf, 

Ex  parte     nient  of  5  per  cent,  as  the  a£l  dirc£ls,  and  therefore  the  court  of 
C&ooMK.     Ring's  Bench  were  of  ophiion  the  bond  was  not  within  the  a6t  of 
the  7  th  of  George  the  Firft. 

There  is  no  fuch  thing  as  drawing  a  Hne.  between  the  contingen- 
cy not  happening  before  the  bankruptcy,  and  yet  happening  before 
the  time  of  diftribution  :  this  would  not  only  be  a  hardfhip  on 
the  bankrupt,  and  on  the  reft  of  the  creditors  whofe  debts  were 
adually  due,  but  would  have  given  the  contingent  creditor  a  fu- 
perlor  privilege,  by  leaving  it  open  to  him  to  recover  the  remain- 
4er  of  the  debt  againft  the  bankrupt. 

The  cafe  of  Groome  may  have  hardfhips,  arid  I  am  forry  for  it ; 
but,  as  the  law  now  ftands,  I  cannot  determine  otherwife.  I 
hope  however,  as  I  faid  before,  fome  Gentleman  will  think  of  a 
clauf?  by  way  of  amendment  to  this  laft  bankrupt  a£l:,  which  may 
remedy  and  fettle  this  for  the  future. 

The  petition  of  (y^(7i?w<?  was  difmiffed  ( I ). 
And  with  regard  to  Mr.  Winchejlcr.  his  Lordfhip  ordered  that 
the  petitioner  he  at  liberty  to  prove  his  debt  of  1 000  1.  and  that  he  be 
admitted  a  creditor  under  the  comm\[fto7i  for  ivhat  he  fjjall  fo  prove, 
and  be  paid  out  of  the  bankrupts  eftate  a  dividend  in  refpeEi  thereof^ 
rate  ably  with  the  other  creditors  of  the  bankrupt, 

{^\^  Ex  parte  Mtchell^  next  cafe.    Ex    Davits  2^6^.  \  Cooke's B,Lanvs,  2"^ f» 
parte  Corky  j  Fin.yZr      7.  Ex  parte  King^ 

jpfc?mber  the 

'75i«  -^  ^^^^^  Elizabeth  Michel!.. 

Cafe  66. 

3^^^,271.8.0,  "^^^NJAMIN  MICHELL,  in  purfuance  of  articles  before 
S.M,  Inpurfu-  l3  his  marriage  with  petitioner,  did,  on  the  27th  of  January 
ince  of  articles  in  the  1 2th  year  of  the  late  King,  execute  a  bond  to  Thomas^ 
before  niarnage   jj;  5  //     j  W,I/iam  Rous,  the  truftces  Under  the  articles  in  the 

with  the  pe:iti-  .  ,  ,    .  r 

pner,  executed  a  penalty  of  I  ooo /.  Conditioned  to  be  void  11  the  heirs,  C5r.  ot- 
bondtoT.M.  Benj\  lylichell  fliould  pay  to  Thomas  Michell  and  William  Rous 
teet^'dfr'thT^"  500/,  v^ithin  three  months  next  after  the  death  of  Benjamin 
articles,  in  the  Michell  £or  the  ufe  of  the  petitioner,  ifi  cafe.flie  fhould  outlive  her 
|)enaityof  icoc/.  hufband,  or  in  cafe  foe  Ihould  not  furvive  him,  to  the  ufe  of  her 

conditioned  to De     ^      ,  .-,  ,  t        "  •    "    .  ■  . 

void  if  che  heirs,  c^'^' Id  or  children,  it  any. 
&c.  of  B.  M. 

&ou]d  pay  to  T.  M.  and  W.  R.  5000/.  within  three  months  next  after  the  death  of  B.  M.  fox  the  ufe  of 
the  petitioner ;  or  in  cafe  ihe  fliould  not  furvive,  to  the  ufe  of  her  child  or  children,  if  any. 

l>aSkn!^J^  h-°^  A  commiffion  of  bankruptcy  iffued  againft  Benjamin  Michel/^ 
i'ues  againii:  B.  v/ho  lived  fome  time  after,  and  died  on  the  firft  of  Jpril  1749.' 
^'.tLfX'^-ii/^'^  the  28thof^/>n7  1749,  a  dividend  of  nine  fhiliings  in  the 
1749:  onth'i  '  pound  was  direclud  to  be  made  of  Micheirs  eftate. 

aSth  of  the  fame 

Jiionth  a  dividend  is  made  of  9  s,  in  the  pound. 

The  commiffioners  would  not  admit  the  petitioner  a  crediw 
tor  without  an  order  of  the  court. 

She 


She  pefcltlonied  to  be  admitted  a  creditor,  and  to  be  paid  out  Exjarts 
©f  the  money  remaining  in  affignees'  hands,  a  dividend,  in  pro-  ^i^^^tt, 
portion  to  what  hath  been  already  paid  to  other  creditors.  The  peitioner 

Lord  Chancellor  mentioned  the  cafe  ex  parte  Cafwell^  prays  to  be  paid 

2  P.  Wms\  497.  a*  499.  where  Lord  chancellor  King  upon  diy[dend!*^^^^^*^ 
fuch  a  contingent  debt  directed,  as  hufband  died  before  a 
dividend,  the  wife  to  be  admitted  to  prove  it ;  and  the  cafe 
e» parte  Greenaway  (i)  before  himfelf^  where  on  his  ordering  it  to 
ftand  over  to  give  aflignees  and  creditors  an  oportunity  of  com- 
promifing  it  with  the  wife,  they  admitted  her  a  creditor  for  150/. 
half  her  demand.  C  '  2 1  3 

The  affignees  being  ferved  here  with  notice,  and  no  counfel  Affignees  being 
attending  for  theni,  his  Lordfiiip  direded  (lie  fhpuld  be  admitted  Jf^^*^  a'ld'^ 
a  creditdrj,  and  to  a  dividend  of  nine  (hillings,  not  being  oppofed,    counfel  attending 

for  them,  direft- 

cd  fhefhould  be  admitted  a  creditor,  and  receive  adividsiid  oi^s.   in  the  pound,  not  being  o^^ojed. 

His  Lordfhip  declared,  that  if  there  had  been  a  judgment,  he  if^here had  been 
fhould  have  thought  this  would  have  made  it  an  immediate  debt  {2)  a  judgment,  it 
'  and  (he  would  have  beenlntitled  to  come  in  as  a  claimant  before  wouldhavemade 
the  death  of  the  hufband,  and  affignees  muft  then  have  retained  debt,  and  ihe 
fufficient  in  their  hands  on  a  dividend  day,  to  anfwer  a  propor-  would  have  been 
tionable  dividend  to  the  petitioner  v/hen  the  event  happened,  in  have 

.        r  .    ^  .  r        r      '  1'  ■  r        r       •  COme  in  33  a  clai- 

the  lame  manner  as  in  the  caie  oi  obligees  zn  rejpondentui,  or  ^ant  before  her 

bottomry  bond,  or  perfons  on  poHcies  of  infurance,  under  an  hufband's  death 

a6t  of  parHament  of  the  loth  of  George  the  Second,  where  it  can-  ^"'^^^  .^^^S- 
,    S  1     1         ,  r  1       1  1  neesrauftthen 

^liot  be  known  whether  a  lols  has  happened  or.  not.  haye  retained 

fufficienton  a 

dividend  day,  to  anfwer  a  prcportionable  dividend  to  the  petitioner  when  the  event  hapj>ene4* 
( I )  Jnte  113.        {2)  SsqEx pai ie  VFinchsfier  ante  117. 

^afiuary  the  22d.   1 752. 

Lord  Chancellor  had  fomc  doubt  after  he  had  pronounced  the  ^^'^^  C}i?.nc?lIor 
order  laft  day  of  petitions,  and  therefore  would  not  fuffer  the  SopS  a» 
fecretary  to  draw  up  the  order,  though  not  defended.  to  a  wite's  being 

Upon  a  fearch  at  the  bankrupt  office,  there  was  found  the  ^'^^^"^^ 
cafe  ex  parte  Greenaway y  (i)  and  the  four  cafes  which  came  on  hol^'Taibot 
together  upon  contingencies,  by  the  order  of  Lord  Har  divide  who  doubting  of  it, 
faid  that  Lord  Kin^^  was  an  obiter  opinion  as  to  a  wife's  beinfr  ^ordi/W- 
admitted  to  a  dividend  ;  that  Lord  Talbot  doubted  of  it,  and  that  ex  parte  Grooms 
he  himfelf  alfo  doubted  of  it  *,  and  in  a  cafe  ex  parte  Groome,  (2)  in  Due^tikr  1741, 
December  1741,  was  of  opinion  the  creditor  could  not  be  ad- f^^"/^pf,!f^^^^^^^^ 
mitted,  and  founded  his  opinion  on  Tully  verf.  Sparks  in  the  dicor,  his  Lord- 
court  of  King's  Bench;  and  therefore  in  this  cafe  of  Midell  he  "'^Jj\^/^^'^ 
declared  that  he  was  very  unwilling  to  make  a  precedent,  though  t" -y  "to  dwv  up 
this  appeared  to  be  a  very  hard  cafe.    The  only  difference  be-  t'^^  «rder  pro- 
tween  Groowf  and  this,  is  that  Groomes  cafe  was  upon  contradl:,^^^^"'^^^^^^ 

petitions,  l1\o* 

not  defended,  but  recommended  it  to  the  afrij;nces  to  compromife  it  witli  the  ^cfiUiancr. 
{a)  Ante  III,  4n(e  li^. 


1  ' 


i2i 


'Bankrupt- 


Ex  parte 


but  this  upon  bond ;  and  unlefs  you  can  make  It  debitum  In  pr/S^ 
Jeiiti  folvendum  in  futurot  which  will  be  difficult  to  do,  the  peti- 
tioner will  not  be  intitled  to  prove  it.  In  thofe  cafes  where  he 
had  let  in  fuch  creditors,  a  judgment  was  given  at  the  time, 
which  is  an  immediate  debt  at  law,  and  fufpended  only  in  equity 
upon  the  defeazance.  His  Lordfhip  ordered  it  to  ftand  over  till 
next  day  of  petitions,  and  in  the  mean  time  recommended  it  to 
the  affignees  to  compromife  with  the  petitioner  (i). 

(0  See  3  Wilf,  271. 
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December  the 
33d,  1743. 

■  Cafe  67. 

jr.  driwsbillsof 
exchange  on  H. 
who  had  no 
cffefe  of  in 
his  hands,  they 
are  ti-anfmitted 
tail,  and  Co. 
and  indorfed  over 
by  them  to  fe  ve- 
rai  perfons  j  the 
affigneesof  R. 
and  Co.  muft  be 
admitted  as  cre- 
ditors under 
/^.'s  commiffion 
for  fo  much  as 
they  have  paid  to 
to  the  indorfees 
of  ^r.'s  bills  of 
exchange,  under 
M.  said  Co.'a 
•oxumiillon. 


(K)  Rule  as  to  Drawers  and  Indorfors  of  Bills  of  Exchange, 

Ex  parte  Walton  and  others  ;  in  the  Matter  of  William  JVinJ-m 
more^  a  Bankrupt. 

AAron  Richardfon  and  Edward  Stephens,  on  the  25  th  of  Jime 
1740,  entered  into  co-partnerfhip,  which  was  to  be  carried- 
on  in  London,  in  the  names  of  Richardfon  and  Company  5  and  it 
was  alfo  agreed,  that  Stephens  fhould  be  at  liberty  to  carry  on  a> 
feparate  trade  at  Brifoly  on  his  own  account,  and  for  his  own 
benefit. 

On  the  i6Lh  of  March  1740,  a  joint  commiffion  of  bankrupt- 
cy iffued  againft  Aaron  Richardfon  and  Edward  Stephens,  and  the 
petitioners  were  chofen  aflignees. 

In  December  and  January,  1 740,  JVilliam  Winfmore  drev/  fe- 
veral  bills  of  exchange  on  Richardfon  and  company,  payable  to 
Harper  or  order,  for  different  fums,  amounting  to  2506/.  which 
bills  were  accepted  by  Richardfon  and  company  for  Winfmore^  fole 
account,  on  his  undertaking  to  fend  them  money  or  efre^ls,  to  pay 
and  fatisfy  thefe  bills  before  they  fell  due  but  he  did  not  keep 
his  nromife.  • 


Winfmore,  in  January  and  Fe 


7  1740, 


drew  feveral  other 


bills  of  exchange  on  Harris  (who  was  his  agent  in  London),  fome 
of  which  were  payable  to  Harper,  and  others  to  Edward  Stephens 
or  order,  for  different  fums,  amounting  to  2060  /.  which  laft 
bills  were  remitted  to  Richardfon  and  company  by  Stephens  on  his 
own  private  account,  in  order  to  enable  them  to  difcharge  bills 
of  exchange,  which  Stephens  had,  on  his  feparate  account,  in 
order  to  ferve  Winfmore,  drawn  on  Richardfon  and  company,  and 
Richardfon  and  company  negociated  the  faid  bills  as  Stephens 
dire&d-,  and  feveral  of  them,  to  the  amount  of  1565/.  being 
drawn  by  Winfmore  on  Hams,  Richardfon  and  company  indorfed 
the  fam.e,  not  doubting  but  Winfmore  or  Harris  would  have  taken 
care  the  fame  were  pun6lually  paid  when  they  fell  due,  but,  in- 
ftead  thereof,  Winfmore  flopped  payment,  and  never  remitted 
Richardfon  and  company  any  money  or  effects  to  pay  the  faid  bills, 
or  any  of  them. 

On  the  29th  of  Jpril  1742,  before  any  dividend  was  made  of 
Winfmore^  eflate^  the  petitioners,  as  aflignees  of  Richardfon  and 

com  pany, 


122 


company,  exiilbltecl  tlieir  claim  under  his  commifPion  for  ^500/.  ^^\Co 
the  amount  of  the  bills  accepted,  and  for  475  /.  part  of  the  bills 
which  had  been  indorfed  by  them  the  faid  Richardfofi  and  comp.iny 
for  account  of  Winfmore^  which  were  ail  the  bills  tliat  had  been 
proved  under  the  commilTion  againfl  Richardfon  and  company ; 
and  the  commiiTioners  admitted  the  claim,  under  the  commiilion 
again  ft  Wlnfmore* 

A  dividend  of  two  flrdlings  and  nine-pence  in  the  pound  was 
afterwards  ordered  to  be  made  to  JVinfmores  creditors  who  had 
proved  their  debts,  and  alfo  a  refervatlon  to  anfwer  a  like  dividend  .  *-  ^"^3 
on  the  petitioner's  claim,  when  they  fl:iould  make  the  fame. 

On  the  29th  day  of  July  1742,  a  dividend  of  five  fliillings  in  the 
pound  was  made  among  the  creditors  of  Richcirdfo?'.  and  company, 
and  the  petitioners  had  paid  the  dividend  of  hve  Iliillings  to  great 
part  of  tlie  bearers^of  the  faid  bills,  and  were  ready  to  pay  the  fame  . 
to  the  reft,  after  a  dedu£lion  out  of  their  debts  to  the  am.ounc  of 
the  two  ftiillings  and  nine  pence  in  the  pound,  divided  under 
Wmfmores  commiilion.  The  dividend  of  five  fhiliings  in  the 
pound,  in  the  bankruptcy  of  Richardfon -^nA  company,  on  the  faid 
bills,  amounted  to  744/.  and  therefore  the  petitioners  the  aihgnees 
of  that  commdhon  pray,  that  they  may  be  admitted  creditors  un- 
der the  commifTion  againft  l/Vinfmore,  for  the  fum  of  744/.  the 
amount  of  the  dividend  of. five  fliillings  in  the  pound,  and  for  all 
fuch  future  I'ums  as  fliould  be  paid  out  of  the  eftate  of  Rkhardfon 
and  company,  in  refpe<?i:  of  the  faid  bills,  and  likewife  for  all  fucli 
other  bills  drawn  by  Wnifmore^  or  by  his  order  and  dire^iion,  and 
accepted. and  indorfed  by  Richardfou  and  company,  without  con- 
fideration  or  value,  which  fhould  hereafter  be  proved  under  the 
commuTiOii  againft  them,  and  that  the  aflignees  of  Wljifmores 
eftate  might  be  ordered  to  pay  the  petitioners  the  fidd  dividend 
of  two  fliillings  and  nine  pence  in  the  pound,  and  all  future  di- 
vidends rateably  with  the  other  creditors,  for  the  funis  before 
mentioned  for  the  benefit  of  the  petitioners,  and  the  reft  of  the 
creditors  of  Rlchardfon  and  company. 

Lord  Chaficellor  :  The  ciuefcion  is,  Whetlier  the  aflignees  of 
Rkhardjon  and  company,  the  indorfors  of  thefe  bills  of  exchange, 
arc  intitled  to  come  in  under  Wuifmore^>  comimiiricn,  for  fo  much 
as  the  indorfees  of  Richard/on  and  company  have  received  under 
the  commiflion  againft  Rlchardfon  and  company. 

//^>//?«^?/Y  fwears  that  in  January  znA  February  1740,  he  drew 
feveral  bills  of  exchange  on  Harris  his  agent  in  Loudo/i^  amounting 
to  2060/.  or  thereabouts,  which  bills  were  tranfnntted  by  Srcphcns 
on  his  own  private  account  to  Rlchardfon  and  company,  and  in- 
dorfed over  by  them  to  feveral  perfons. 

The  doubt  v/ith  me  was,  whether  Harris  had  any  efl^efts  of 
Whfmore\  in  his  hands,  for  if  he  had,  there  would  liave  been  no 
pretence  that  the  indorfors  fliould  come  in  againft  IVhifinorcs  eftate. 

In  bills  of  exchange,  there  is  a  double,  contrauf,  the  firft  between 
the  principal  debtor  and  creditor,  and  alfo  an  implied  contra<£V, 
that  the  principal  debtor  Vvdll  indemnify  the  furcty,  fo  that  if  the 
creditor  the  indcrfce  comes  upon  the  furety  the  indorfor^  the  in- 

dorfor 


i«3  "iBatiltnipt. 

fjEx parte     dorfor  or  his  aflicrnees  may  come  in  agamft  the  original  orcrincw 
pal  debtor.  _  _ 

Thus  it  ftands  between  principal  and  furety,  and  is  likewife  the 
cafe,  where  an  indorfor  is  barely  a  iurety-j  and  no  confideration 
is  paid  by  the  original  drawer. 
[  124  ]       Sut  put  another  cafe  ;  A  drav/s  a  bill  upon  B»  who  has  efFe£ls 
^.  draws  a  bill    of  AJs  in  his  hands,  afterwards  his  bill  is  negotiated  and  indorfe(i 
on^.  whohis^    ov&r;  there  is^  do  furetyfhip  in  this  cafe,  for       did  not  draw  it 
hfs'handiiftei"  ^^^^  ^'      a  furety,  but  as.having  efFeds  of  J,  in  his  hands,  by 
wards  it  }s  nego-  which  he  was  obliged  to  anfwer  the  draft  of       and  therefore 
tiated  and  indor-  the  indorfing  it  over  'to  others  will  not  make  the  indorfor  only  i^ 
will  n^oT^ake         nature  of  fureties  to  ^.  but  every  indorfor  will  be  confidered 
the  indorfors      as  a  ncw  original  dawer. 

only  in  the   ^       ]^^^  1^^^,-^  if^mV  appears  to  have  had  no  effe^ls  of  Wwfmores  In 

nature ot  fureties  ,  .    ,       ,  ,   ,  ~      ,  .  "  ,  .  ^r^.  ^ 

to  A.  but  every   ^^'^s  hsnas,  and  tnereiore  accepted  it  merciy  to  give  credit  to  Wi?if' 
indorfor  will  be    more  as  a  Jurety-^  and  confequently  the  ailignees  of  Richard/on  and 
©xi^lnal^drawer  company  mud  be  admitted  as  creditors  under  Winfmore*^  comniif- 
lion  for  fo  much  as  they  have  paid  under  Ricbardfon^s  commilhon 
to  the  indorfees  of  WinfniGres  bills  of  e:£change. 

His  Lordfhlp  therefore  ordered,  that  the  petitioners  the  affign- 
ces  of  Richardfofi  and  company  be  admitted  to  come  in  as  creditors 
■under  JVinfmore'^  commilfion  for  744/.  and  that  they  be  paid  a 
dividend  out  of  his  efcate  in  refpe6b  thereof  rateably  with  the  other 
creditors,  and  that  in  all  future  dividends  the  petitioners  be  paid 
in  refpe6t  of  the  faid  fum  of  744 /.  rateably  in  equal  proportion 
with  the  other  creditors  of  Wuilmore  feeking  relief  under  that  com- 
miffion,  in  trufi;  for  themfelves  and  the  (everal  othe^  johit  cre-j 
ditprs  pf  Rlchardjon  and  company, 


JSfewmher  the 
4th  1743. 

Cafe  68. 

iJ.'beinglpdebt 
cd  to  M.  K.  in 
71/.  gave  h^m 
the  following 
note  :  I pron:ife 
10 pay  to  M.  K. 
the jum  of  jiX, 


Ex  parte  Byas, 


MRS.  Devereiixh^mg  indebted  to  Mat't'in  KanheUni  71  /.  for 
goods  fold  on  the  28th  of  Augufl  1734,  gave  him  the  fol- 
lowing note:  Ipromlfe  to pciy  to  Martin  Kankell  at  queen  Caroline'^ 
head  in  Taviftock-ftreet  Covent  Garden,  the  fum  ef  feverity-on^ 
pounds^  ivltnefs  my  hand^  A^uguft  28th  1734,     E*  Devereux', 

Martin  Xankell  h&ing  indebted  to  the  petitioner  in  92/.  19^-. 
^^^'^"^^^^^  Mrs.  ifevereux's  note^  that  the  petitioner  might; 

1734/  'e!d,    receive  the  money  due  thereon  in  part  of  his  debt,  and  took  of  the 
ii'f.  A:;beingin-  peticioner  a  receipt  for  the  fame  in  the  words  following  :  Received 
tfeltllL"^'''  20th  of  Dec.  1734,  a  hill  for  71  /.  which  when  paid  will  be  on  ac>_ 
lOs.ca.  delivers  count  ptr  Thomas  Byas. 
Z>.'s  note  to 

him  that  h.v^  might  receive  the  money  in  part  of  his  debt,  and  took  the  following  receipt,  Received  20 
Dec.  1734,  a  b'lU  for  ivhich  ivhen  paid  will  he  on  account  ptr  Thomas  Byas.  M.  K.  becomes  a 
bankrupt,  but  not  having  indorfed  or  alligned  the  note  to  petitioner,  the  aflignees  apply  to  Z)'s  folicitot 
and  receive  of  him  the  71 /. 

The  aflignees  of  i^'s  eftate  ought  to  be  confidered  as  truftee s  for  the  petitioner  with  rcfpcfttothe  fum. 
cf  71/.  and  ordered  to  pay  him  the  money  accordingly  (i). 


(j)  Fide  Tjrrd  v,  Hop^j  pof.  2  'uol.  558.  Winch  v.  Keely^i  Dnrn»  qnd  J^aflh  Rep.Siq, 

The 


The  i9tli  of  March  1 734,  a  commlffion  of  t3antcruptcy  iflued 
aguinft  Martin  Kankelly  Mrs.  Devereux  died  in  1735,  and  by  her 
will  charged  all  her  eftate  real  and  perfonal  with  the  payment  of 
her  debts. 

Ka?ikell  not  having  indorfed  or  affigned  the  faid  note  to  the  pe- 
titioner, the  alhgnees  appHed  to  Mrs.  Devereusc^s  folicitor,  and 
received  the  7 1  /.  of  him  on  giving  fecurity  to  indemnify  him. 
againil  the  petitioner's  claim,  who  had  the  note  in  his  cuftody 
and  pofleffion. 

The  petitioner  proved  his  whole  debt  of  92  /.  19  s»  under  Kati" 
hll's  commiflion,  but  at  the  fame  time  infifted  on  having  the  be* 
nefit  of  the  note,  and  that  the  affignees  ought  not  to  have  re- 
ceived the  7 1  /.  and  that  the  fame  having  been  fo  received  by 
them  in  prejudice  to  the  petitioner,  ought  to  be  paid  over  to  him, 
and  therefore  prays  that  the  affignees  of  KankelPs  eftate  may,  out 
of  the  money  now  in  their  hands,  pay  to  the  petitioner  the  71  L 
which  they  received  for  the  money  due  on  Mrs.  Devereux^s  note. 

Lord  Chancellor  ;  I  am  of  opinion  that  the  affignees  of  KanhelP s 
eftate  under  the  commiffion,  ought  to  be  confidered  as  truftees 
for  the  petitioner,  with  refpe^l  to  the  fum  of  7 1  /.  which  they  re- 
ceived on  account  of  the  note  given  by  Mrs.  Devereux  in  the  pe- 
tition, and  do  order  the  affignees  to  pay  forthwith  the  7 1  /.  to  the 
petitioner  according  to  the  prayer  of  his  petition. 


its 


Eye  parte 
Btas, 


Ex  parte  Kirk, 
Vide  under  the  Divifion^  Rule  as  to  Creditors, 


*74S- 


Ex  Thompfon. 


^uns  the  4th, 
1746. 

^   Gives  a  note  of  his  hand  payable  to  B.  two  months  from 

the  date  for  100  /.  who  gave  no  confideration.    B,  indorfes  ^  . 
it  over  to  the  petitioner,  but  allows  a  difcount  of  a  guinea  and  a  payfbirto 
half,  being  at  the  rate  of  9  /.  per  cent,  when  the  note  became  due,  two  months  from 
the  petitioner  takes  a  joint  bond  from  the  drawer  and  indorfor  for      f  ^^^ 
the  ICO  /.  though  he  paid  only  98/.  8/.  6d,  the  commmioners  fes  it  over  to  a 
had  admitted  him  as  a  creditor  under  a  commiffion  againft  the  but  allows  a  dif- 
drawer,  but  finding  out  this  fadi  afterwards,  they  ordered  his  ^ ,7/' hfpr^oves  it 

under  a  commif- 
fion againft  A. 

for  the  whole  fum,  but  commlffioners  finding  out  this  fa£l  afterwards,  ftopt  his  dividend. 


dividend  to  be  ftopped. 


He  now  petitions  Lord  Chancellor  to  be  admitted  to  his  fliare 
of  the  dividend.  f  126  ] 

Lord' Chancellor  would  not  dire£l:  him  to  be  admitted  to  the  di-  LordChancdkr 
Vidend,  but  ordered  an  iffi.ie  to  try  whether  the  bond  was  ufurious  i^jcitcd  hispcti- 
before  Lord  Chief  Juftice  Wiiks  ( ij.  IiriV";'* 

whether  the 
bond  %v.;s  ufudcu^ 


(l)  See  Ex  parte  Sip,  2  Fcf.  489.    lozu£  v.  Pf'a^ler,  Dou^l.  70S. 


ij6 


Mo'vmler  the    '  . 

4th,  1747-  ^Ar /)flr/^  Thomas. 

Cafe  70. 

S.  C.  ante  73.  H  E  bankrupt  petitioned  to  fuperfede  the  commlfnon  ao-3iii{t 

tTir^aoL  1  himfelf,  becaufe  the  petitioning  creditor's  debt  "'.note 
bankruptcy,  o^^^'/  ^^^"1  a  Hotc  that  had  been  indorfed  to  him  after  the  peti- 
IfterTs'^adebt  ^^"-^"^^  ^^"^  Committed  an  a£t  of  bankruptcy  j  but  as  it  ap- 
«pon  which  theP^^^^^^  ^^'^"^  ."o^^  itfelf  was  given  before  any  aft  of  bank- 
Indorfee  may  ruptcy,  though  indorfed  after,  Lord  Chancellor  thought  it  a 
take  out  a  com- clebt  upon  which  the  petitioning  creditor  might  take  out  the 

mimoji  ot  bank-  -i-r        ,    ^  °  ^ 

ruptcyagalnft     CJmmimon  (l). 
tile  drawer. 

(i)  Anon.  2  Wilf.  135.  Bmgley  V.  Madd'ifon^  I  Cooks^s  B,  Lmcs  ZZ^ 


^^^7^749!''  -S/7/^«  V.  //jj'^^/i?  and  Michelle 

Cafe  71.  T  ORD  Chancellor :  This  bill  is  to  have  an  allov/ance  for  712/* 
leT^s*  c'*  ^"^  ^  ^^'-"^      3000/.  vdiich  has  been  recovered  in  an  ac* 

The  plaintiff    ^^^'^  ^^^^^  defendants  the  aiTignees  of  Mtchell  the  bank* 

and  one  Michell  rupt  againil  the  plaintiff. 

tt^ifraions  '^'^'^  ^^"^"^       '"^'^^^  ^"^^^  ^^'^^  ^  merchant,  had 

gctheVprindl  ^^ng  dealings  vuith  the  plaintiff  before  the  i8th  Aprils  ^743> 
pally  negotiating  when  he  Committed  an  atl  of  bankruptcy,  which  the  plaintiff  in-, 
bills  of  exchange  was  a  private  act  of  bankruptcv,  and  that  for  fome  time 

t\it  Uhof^june  after  Mr.  Allchcll  appeared  in  publick  in  all  places  v^^here  mer- 
1743,  and  on     chants  rcfort,  without  fufpicion  of  his  being  a  bankrupt. 
%/d%^l.  The  dealings  between  Mr.  Michell  and  the  plaintiff;  as  it  ap4 

Micheltcomm'it-  pcars  in  the  caufe,  commenced  in  1742,  and  continued  after 
te^'^^apavateaa  ^he  i8thof  April  1743,  up  to  the  8th  of  J/./ w  following,  and 
Sie'^fums7ai?by  commiffiou  of  bankruptcy  was  dated  the  30th  of  Novem* 
Miche// fo"  dit^n  berj  1743. 

tranfaaions  to  tranfactions  between  them  from  the  i8th  of  AprlL  1747, 

the  plaintJtt  i^ircN-rn-  r        -  r  i  /  *to» 

amounted  to  ^o  the  8tli  01  jwie  loliowmg  were  or  various  iorts,  but  appear  to 
3t)oc/,  be  fair  ones,  and  were  principally  in  negociating  bills  of  exchange 

upon  which  the  plaintiff  advanced  to  Mr,  Michell  money  to  a 
confiderable  amount. 

Several  fums  were  alfo  paid  by  the  plaintiff"  to  *Mr.  Michell 
during  this  fpace  of  time  j  lome  paid  to  Mr.  MichelPs  own  hand, 
'  fome  to  his  order,  fome  by  way  of  loan,  and  other  fums.  .by  way 
of  money  laid  out  for  his  ufe,  for  pr'^miums  on  infurances  for 
his  benefit,  and  for  duties  on  goods  imported  by  him,  which 
fums  amounted  to  7  1 2  /. 

It  appeared  that  the  fums  of  money  paid  at  different  times  by 
Mr.  Michell  to  the  plaintiff  fdr  and  on  account  of  thefe  feveral 
J  27  1    tranfa£lions,  amounted  in  the  whole  to  3000/. 
The  afllgnees         ^^^^  affignees  under  the  eommiffion  finding  thefe  fums  wero 
Iring  an  a£tioH    paid  by  Mr.  Michell  after  the  zdi  of  bankruptcy  committed  by 

againft  Billon 

for  fo  much  had  and  received  to  their  ufe >  and  recovered  a  verdldt  agalnft  him  for  3000/. 

,  ,  him, 


r 


•Banifetupt  127 


liim,  tliey  brought  their  a£lion  againft  the  plaintiff  for  fuch  mo-    Billow  -v* 
iiey  had  and  received  to  their  ufe,  and  recovered  a  verdi£l  againft  Hybe. 
him  for  that  money. 

Mr.  Billon^  the  plaintiff  here,  but  defendant  at  law,  infilled  ^Lf/^zlniiftedoai 
on  the  trial  to  have  the  fum  of  712/.  allowed  him  as  paid  to  and  the  trial  to  iia^e 
for  the  bankrupt,  and  it  not  being  allowed,  is  the  reafon  of  his  l^^l^^^l^^^ 
bringing  this  bill.  and  for  the 

There  are  two  confiderations.  bankrupt,  but 

Firft,  Whether  the  plaintiff  is  Intitled  to  this  allowance  ?  bdngUifpit 
Secondly,  If  he  is  intitled,  whether  he  has  purfued  a  proper  re-  fent  bill  for  it. 
medy,  or  whether  this  court  is  concluded  by  the  verdi61:  ?  Jd^/t^^^^^' 
And  thefe  queftions  muft  depend  upon  the  nature  of  the  de-  ^^{il  allowance^ 
mand  of  the  affignees  againil  him,  and  the  nature  of  the  remedy  and  the  veriiia 

he  has  purfued.  ••  not  condufave 

As  to  the  nature  ot  the  demand  or  the  amgnees,  which  is  caufeitis 
founded  upon  the  relation  of  the  a61:  of  bankruptcy,  it  is  a«  hard  matter  of  con- 
a  cafe  as  any  in  the  law,  as  this  relation  may  go  a  great  way  back,  ^^^^^^  ^and  ^  ^ 
and  over-reach  all  tranfa£tions  without  regard  to  their  being  fair  therefore  a  pr©- 
or  fraudulent.  ^  IhJI^m&m 

It  holds  in  fales  of  goods,  and  payment  of  money,  and  it  over- ^f^^Jg^jQ^j.^.^^^"^ 
turns  not  only  contrafts,  but  a6ts  upon  record,  and  legal  a6ls, 
as  judgments  and  executions  executed  ;  where  thefe  a£is  happen, 
after  the  a£l:  of  bankruptcy  committed. 

It  is  faid  fi£lions  of  law  fhall  not  enure  to  the  prejudice  of  any 
body,  but  are  invented  to  fupport  rights,  and  to  be  fure  that  is  the 
rule  ;  but  this  cafe  is  taken  out  of  another  general  ruJe,  which 
has  been  adhered  to  for  the  fake  of  publick  utility;  viz.  thai  it  is 
better  a  private  mifchief  fhould  infue,  than  a  general  inconveni- 
ence: Lex  citius  vult  tolerare  privatum  damnum^  quam  publicum 
malum,     I  Inft.  152.  b. 

But  fince  trade  has  increafed,  the  mifchiefs  and  inconveni- 
encies  have  multiplied,  and  therefore  the  late  a£l  of  the  19  Geo,  2. 
was  made  •,  and  this  cafe  is  within  the  recital  of  that  acft,  and  one  - 
of  the  principal  cafes  provided  for  by  it,  is  the  negotiation  of  bills 
of  exchange. 

And  though  the  plaintiff  may  not  bring  himfelf  ffriftly  within 
the  aft,  yet  he  is  within  the  meaning  of  it,  and  the  court  will  go 
as  far  as  it  can  in  fupport  of  it.  , 

Secondly,  As  to  the  remedy  purfued  by  the  plaintiff. 

It  is  in  filled  by  the  affignees,  he  ought  not  to  have  a  remedy 
here  againft  them,  for  that  they  recovered  at  law  by  their  own 
ftrength  ;  and,  as  he  failed  there,  he  ought  not  to  be  affiftcd  here  : 
but  it  does  not  appear  in  what  (hape  the  fet^off  was  offered  at  the 
trial,  and  I  am  apt  to  believe  it  was  only  offered  in  mitigation  of 
damages. 

I  think,  from  the  nature  of  the  demand  againft  him,  he  is  In- 
titled  to  have  this  allowance  in  fome  fhape  or  other. 

In  appears  new  to  me,  to  permit  affignees  to  maintain  an 
aftion  of  indebitatus  ajfumpfit  for  money  paid  by  a  bankrupt  to 
anotlier  perfon  after  a  fecret  aft  of  bankruptcy  :  I  always  thought 
ftilignQes  were  obliged  to  bring  an  aftion  of  tort,  either  trover, 
2  or 


^^^y'Jm  ttefpafs,   and  the  Lord  Chief  Juilicc  iifb//,  Parhr,  and 

f7zo;^i/ were  of  that  opinion  (i). 

I  remember  Lord  Chief  J  uftice  Parker  declared  in  a  caufe  at 
Guiidhally  this  4  I .  that  he  knew  no  cafe  where  a  man  might 
riot  maintain  an  affumpftt  for  money  wrongfully  taken  from  him j 
except  two,  •L'/z.  for  money  won  at  play,  and  for  money  paid  by  a 
bankrupt  hona  fide  to  a  creditor  after  an  a£l  of  bankruptcy  com- 
mitted. And  in  cafes  where  trover  has  been  brought  by  affignees 
under  a  commillion  of  bankruptcy,  the  courts  have  leaned  againft 
a  fl:ri6t  conilrii6^iori  of  the  bankrupt  afts,  to  the  prejudice  of  a 
fair  creditor.  Vide  3  hev,  58.  59,  Rider  v.  Foivl  on  a  fpecial 
verdi6l:. 

To  raife  an  ajfumpjit^  the  aflignees  muft  maintaift  eicher  in  fa£l 
or  by  relation  a  contraft,  and  here  the  contrail  upon  which  the 
ajfumpfit  is  maintained,  is  by  the  interpofition  of  the  bankrupt ; 
and  therefore  I  think  he  ought  to  be  confidered  as  the  factor  of 
the  aflignees  ;  and  if  they  will  take  this  method,  and  affirm  the  con- 
trail done  by  the  bankrupt,  they  muft  take  him  as  their  fa£tor  in  all 
egIs  done  fairly  and  without  deceit.  IVilJon  v.  Boulter.  Raym, 

Upon  the  authority  of  that  cafe,  I  think  this  a  favourable  a<?^ion 
for  the  plaintiff  to  have  fuch  allowance,  becaufe  it  makes  the  af- 
fignees affirm  the  contrail  of  the  bankrupt,  and  am  of  opinion, 
that  the  verdidl  at  law,  v/hich  has  not  allowed  it,  is  not  conclufive 
upon  the  plaintiff,  becaufe  it  is  a  matter  of  contrail  and  of  ac- 
count, and  confequently  a  proper  fubjeil  for  the  jurifdiclion  of 
this  court,  and  the  plaintiff  ought  to  be  allowed,  by  the  interpo- 
fition of  this  court,  fo  much  as  in  jufiice  he  ought  to  have  ;  and 
I  recommend  it  to  the  affignees  to  allow  the  fum  of  712/.  to  the 
plaintiff  (2). 

(1)  But  the  affignees  may  nowbring  an  ment  with  Billon^  who  was  thereby  al- 
a£lion  of  ajfumpfit  or  torty  but  iiot  both,  lowed  to  dedu6l  the  whole  of  the  712/. 
Kitchen  V.  Campbell,  'i^^^iifi  304.  2  Black,  2s.  out  of  the  monies  recovered  under  the 
830.  Hi/^y  V.  Fide/l,  1 2 ikfo^.  3 24.  Heltg^.  verdiil.  In  purfuancc  of  this  agreement 
S.  C.  Phillips  V.  Tho?npfi)n  3  Lev,  191.        his  Lordfhip  with  the  confeiu  of  the 

(2)  His  Lordfhip  adjourned  the  caufe  parties,  ordered,  ihzt  Banbury  fliould  al- 
in  order  that  the  parties  might  come  to  low  Billon  the  7 1 2  /.  2  s,  and  difmiffed  tha 
an  accomodation;  upon  which  Hanbury  plaintiff's  bill.  i?(?^.  jLz^.  ^.  1749.^.227. 
(the  furviving  affignee)  with  the  confent  See  Ex  parte  Ockendeuy  poji,  237.  Ryall  v. 
of  all  the  creditors  entered  into  an  agree-    KolUs^  1  Ve.fi  375. /o/?.  185. 


Fthruary  the   •  Rtchardfion  and  Gibbons^  Aflignees  of  Alexander  Wilfion  \ 
a4th,i75^.         a  Bankrupt,   —  j-  Plaintiffs* 

BradfiJjaiVy  Ta^kr^  and  Wilfion  •   ■  DefendantSi* 

Cafe  72. 

Drawing  and  re-  A  Trial  in  the  court  of  King's  Bench  before  a  fpecial  jury  for 
drawing  bills  of  XX  county  of  M'tddlefieXy  upon  the  following  iffues  out  of  the 
LTge'fuLtand  court  of  chanccry,  dircded  by  Lord  Hardwicke. 

a  continuation  of  ...    .       ,  , ,  r      1  . 

it  is  trafficking  in  exchange,  and  a  trading  which  wiU  rnake  a  man  liable  to  a  cdmmiflion of  bankrup^^ 

though  a  iofs  enf;^s  to  thfr-baakrupt  by  fo  doing.  -  a  rc 


'Bnnftrupt 
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I/?,  If  Tyilfon  was  a  trader  or  a  banker  within  tlie  meaning  g^^pfj 
the  a£ls  of  parliament  relating  to  bankrupts. 

2dhi  If  he  had  committed  any  a£l  of  bankruptcy  within  the  faid 
llatutes. 

With  regard  to  the  firft  it  was  proved,  that  IVilfon,  who  was 
agent  to  feveral  regiments  from  the  year  1745  to  1751,  drew 
upon  capt.  Johnfon,  who  was  likewife  an  agent  in  Duhlht^  by 
bills  to  the  amount  of  281,000/.  and  upwards,  and  that  yohnfon 
redrew  to  the  amount  of  290,  000/.  and  upwards,  on  fVilforiy  [  129  ] 
but  there  was  no  commiflion  money  allowed  to  either  fide. 

It  was  proved  in  the  caufe  by  Mr.  Porter,  Mr.  Linch,  Mr. 
Math'iasy  Adr.  Teffter,  and  others,  confiderable  merchants  in  the 
city  of  London,  that  drawing  and  redrawing  bills  of  exchange, 
for  fuch  large  fums,  and  a  continuation  of  it,  is  a  trafficking  in 
exchange,  and  a  trading,  which  in  their  apprehenfion  would 
make  a  man  liable  to  a  commiffion  of  bankruptcy,  though  no 
commifllon  money  had  been  allowed  on  either  fide,  and  nocwith- 
(landing  a  lofs  enfued  by  thefe  tranfa£lions  to  the  bankrupt. 

The  evidence  of  Mr.  Wilfonh  being  a  banker,  was,  that  he 
kept  a  clerk  who  was  in  the  nature  of  a  calhier,  to  receive  and  pay 
money,  and  that  for  feveral  years  together,  officers  and  their 
widows,  and  other  perfons,  not  belonging  to  regiments,  paid 
money  into  Wilfon^  hands,  and  the  caftiier  gave  accountable  notes 
for  the  fame,  and  thefe  perfons  drew  from  time  to  time  upon 
Wiljon  for  fuch  fums,  payable  either  to  bearer  or  order,  as  they 
thought  proper,  but  the  books  were  not  kept  In  the  fame  manner 
as  bankers  do,  and  it  appeared  in  proof,  that  if  Wilfon  received 
any  large  fum,  h«  paid  it  into  the  (hop  of  his  own  bankers, 
Meffirs.  Drunimonds,  and  from  the  year  1740,  to  1751,  paid 
30,000/.  a  month  into  the  faid  fhop,  and  that  he  only  had  in 
cafii  by  him  about  3  or  400/.  to  anfwer  any  fmall  drafts;  but 
that  for  large  ones  he  gave  the  perfons  drafts  upon  Meffirs. 
Drummonds, 

The  jury  before  they  delivered  their  verdi£l  aflced  Lord  Chief 
Juflice  L^^",  whether  fuch  drawing  and  redrawing  as  aforefaid, 
was  in  point  of  law  a  trading  } 

Lord  Chief  Juftice  Lee  faid,  it  was  not  fo  much  a  point  of  law, 
as  a  iiidi  to  be  determined  by  them  on  the  ufage  and  opinion  of 
merchants,  and  that  if  they  paid  any  credit  to  the  merchants  who 
had  been  examined,  and  were  men  of  character,  this  was  a 
trading;  accordingly  a  verdi£l  was  given  for  the  plaintiiTs.  The 
jury  on  the  firft  iffiie  finding  Wilfgn  a  trader  generally  within  the 
bankrupt  a£ts :  and  on  the  fecond  iffiie  finding  him  a  bankrupt 
within  the  faid  a£ls  (i). 

(i)  See  the  diflinftion  between  this  upon  the  aRfwer  of  the  Chief  Juftice  Lee 
cafe  and  that  of  Hankey  v.  Jones,  Cotop.  to  the  quellion  put  by  the  jury  in  the 
745.  and  the  comments  of  Z-or;/ ilf^'j^'f/'/^/    former  cal'c. 
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XanSi'upt. 

December  the  ' 
1752. 

j^^rcofs.  c.  /^r/^  Marfhal  and  others. 

p)ir  131.  162. 

Cafe  73.  "R,  ^  ^'  ^^-^^'"^"y  Worceflsr  Axtw  a  great  number  of  bills, 
G  A  t  payable  to  J^ere  and  Jfg'tll)  upon  Hatton^  who  had  no  ef- 

Biimiei-  oi^hlih  ^^^^  Garway  s  in  his  hands,  but  however  accepted  the  bills  for 
payable  to  F.     the  hoiiour  of  the  drav/er. 

andv^.  upon /J.      *  Gnrwny  becomes  a  bankrupt,  and  Haiton^  by  means  of  the 

who  had   no  ,  <  .  ,  r  r-     i  1  r 

effeas  ofG.'sin  g^^^t  iums  he  paid  on  account  01  luch  acceptance  as  beiore  men- 
his  h.indj,  but    tioned,  becomes  a  bankrupt  iikewife. 

accepiied  them 

for  the  honour  of  the  drawer.  G.  becomes  a  bankrupt,  and  H.  by  means  of  the  great  fums  he  paid  oa 
account  of  luch  acceptance,  becomes  bankrupt  Iikewife. 

^  hil!  holders  p. ove  under  both  commiiTions,  and  receive  dividends,  but  not  fufBcient  to  pay  20 

in  ihr  pound. 

ajfignees  of  H.  pray  to  ftand  in  the  place  of  the  bill-holders />ro  tanto,  as  they  had  received  under 
/i.'s  commilTion  againil:  the  eftate  of  Garivay. 

[  *^3^  ]  The  bill-holders  prove  under  both  comminjons,  and  receive 
dividends,  but  not  fufhcient  to  pay  20s.  in  the  pound:  and  in 
April  laft  upon  a  former  day  of  petitions,  Aiarjhal,  ^c,  the  alii g- 
nees  of  Hattoti  preferred  a  petition  to  Lord  Chancellory  and  prayed 
to  ftand  in  the  place  of  the  bill-holders  pro  tanto^  as  they  had 
received  under  H/^f^'/cw's  commiffion  againft  the  eftate  of  Garway, 
Hattofi,  as  w^as  infifted  by  the  petitioner's  counfel,  being  to  be 
confidered  as  afurety  for  the  debt,  and  Garway  a  principal  j  and 
Lord  Chancellor  Tit  rhe  former  hearing  made  an  order  accordingly  ; 
but  it  being  ftrongly  objected  by  the  counfel  for  Garuoay^  credi- 
tors, that  this  would  be  charging  Garivay%  el'v.te  doubly,  dire£l:- 
Hjs  Lordfliip  ed  the  petition  to  ftand  over  j  and  on  its  coming  cn  again  this 
jSouwlcldmit-  ^'^y*  hislordftiipordcred,  that  the  petitioners,  as  afTignees  of  HaU 

,  ted  pro  tantOy  as 

ton^  iliould  ftand  in  the  place  of  the  bill-holders  pro  tanto^  as  HaU 
H.y  eftate  had  ten's  eftate  had  paid  on  account  of  his  acceptance  of  the  faid  bills, 
ofhis^acccp^tance  ft"iould  not  be  iutitlcd  to  any  dividend  from  Garways  eftate, 
of  the  faid  bills,  till  the  bill-holdcis  had  received  a  full  fatisfa£i:ion  for  their  debts  ; 
an' dividen"'''^  and  if  the  furplus  of  Garways  eftate,  after  the  bill-holders  were 
fromol's^eiiate^  ^^^^y  fatisficd,  ftiould  not  be  fufficient  to  anfwer  what  Hatton 
till  the  ^i//-  had  paid  as  the  acceptor  of  Garivaf^  bills,  then  his  Lordfliip  de-*' 
ceiveda^fJir*  ^^^^^^  ^^^^  nothing  in  this  order  fliould  prejudice  any  right, 
fitisfaaion  for  the  petitioners  might  have  by  adlion  againft  the  perfon  of  Gar^^ 
their  debts.  for  the  refidue  of  their  demand,  not withjlan ding  Garway  has 

had  his  certificate  \  for  his  Lordftiip  faid,  it  feemicd  to  him,  as  if 
Hatton^^  A^m'AXid.  did  not  properly  arife  till  after  the  iffuing  of  the 
commiflion  againft  Garnvay  ;  becaufcj  though  there  is  an  implied 
contra£i  between  drav/er  and  acceptor,  yet  there  is  no  breach  on 
the  part  of  drawer  till  after  his  bankruptcy,  and  confequently  Hat" 
ion  18  not  a  creditor  under  the  CGmmiffion,  becaufe  his  debt  is  fub- 
lequent  to  it  ^  nor  does  he  fall  under  the  defcription  of  pcrfons  in' 
the  7  Geo.  I  o  who  may  fue  out  commiffions,  though  their  d,ebts 
are  pay^ible  at  a  future  day.    There  debitura  in  prafentijolvendum 

in 
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•J//  futuro.  but  here  it  was  contm^em  whether  it  would  ever  a  -f*  P^^*^ 
debt,  as  Garivay  might  not  nave  lailed  (I  j. 

The  coanr«:l  for  the  petitioners  mentioned  the  cafe  fx  parte 
■  Walton  {a),  Dec.  23d,  1743,  in  the  matter  of  Wlnfmore's  bank-  122, 
ruptcy,  where,  as  he  dated  it,  Lord  Cha?2cellor  made  an  order, 
that  the  affignees  under  the  commiGTion  againft  the  acceptor, 
fnould  come  under  the  com  million  againft  Winfmore  the  drawer 
pro  tnntoy  as  the  acceptor  had  paid  on  account  of  fuch  bills,  and 
to  receive  a  dividend  rateably  with  the  reft  of  the  creditors. 

Lord  Chancellor  fald,  that  the  order  alluded  to  in  Winfraoreh 
bankruptcy  was  not  as  ftated,  nor  was  it  applicable  to  this  cafe, 
but  that  fuppoling  the  two  cafes  to  be  fomething  fimilar,  he 
thought  the  diredions  he  had  now  given  under  the  prefcnt  ^ 
petition,  were  the  juiHce  of  the  cafe;  and  therefore  had  ordered    L  -» 
accordingly. 

(l)  See  Ex  parte  Ryfwlck,  z  P.  W.  89.  Kettier  v.  Raynes,  i  Cooi^'j  B.  Laivs  i^o. 
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Ex  parte  MarOial  and  others:  In  the  Matter  oi  Hatton  z  Juri,  Wx^ 

Bankrupt. 

Vide  preceding 
Cafe, " 

TKIN  a  merchant  at  Brrjlol  had  large  dealings  with  Mr.    q^^^  ^ 

alderman  Garivay  of  PForce/ter^  who  had   Hatton,  now  .  ^  > 

a  bankrupt,  ror  his  correipondent  m  Lojiaon,  and  it  was  agreed  y^^^^  ^^^^^ 

between  Garway  and  Hatton,  that  the  latter  fhould  anfwer  all  deaiijigs  withG. 

drafts  that  PFatkin  fhould  draw  upon  him  on  account  of  Gar-  ^^J^^^^f  '^y 

rr  c  1      \  ^^'^  ^^^^  Hatton, 

luay;  IV  at  km  draws  accordingly  on  Hatton  tor  4000/,  who  ac-  now  a  bankrupt, 

cepts  it,  tho'  he  had  no  cffe£ls  of  Garway's  in  his  hands  at  the  for  his  corref- 

time  :  the  payee  of  this  draft,  upon  the  acceptor's  non-payment,  was'""" 

applies  to  the  drawer  who  p^ys  it.     Watkin  applied  to  be  admit-  agreed  between 

ted  a  creditor  under  the  commiffion  againft  Hatton,  the  acceptor  ^*  J^"^  "'^''[["'^ 

■of  the  drafts,  and  is  admitted  by  the  commiffioners.  fhould  anfwer 

The  aOignees  of  Hatton  petition  now  againft  this  admiflion  of  all  drafts 
Watkin^  as  Hatton  had  no  effe(£ls  of  Garivay^  in  his  hands.  fl^oufrdrtw 

Lord  Chancellor :  I  will  confider  it  firft  as  it  ftands  between  upon  him  on  ac- 
Watkin  and  Hatton  :.  If  payee  receive  the  money  comprized  in  count  of  c. 
the  draft  of  Watkin,   he  may  bring  an  aftion  againft  Hatton  in  J^cofdingly'^* 
the  name  of  the  payee,  who  will  be  confidered  as  a  truftee  for  upon  H.nton  for 
the  drawer,  or  he  may  bring  an  aftion  in  his  own  name  againit  ^"""^ 
Hatton,  if  he  had  efte<£ts  of  Watkin  at  the  time  of  the  acceptance  ^^fhad  noeffeax 
fufficient  to  anfwer  the  draft  •,  but  if  he  had  not  efte^ts,  but  o/G.'s  in  bit 
only  honoured  the  draft,  fuch  adion  cannot  be  maintained;  ^^"^^ ' „jf i^j^^ 
or  if  in  this  cafe  Hatton  had  paid  it,  inftead  of  being  a  debtor  to  lcce^to%  non- 
W :itkin,A\e  would  have  been  indebted     Hatton  pro  tanto  j  and  fo  payment,  ap- 
it  was  determined  in  the  Houfe  of  Lords,  a  writ  of  error  from  5^'''^°'*;^ 

r  rTT.      ,  ,  '  drawer  vi\\Q 

the  court  of  King's  Bench.  pays  it.  mtkin 

applies  to  be  al- 

mi ttcd  a  creditor  upon  the  commllTion  a^ainll  liattm. 
The  agreement  between  Ganvay  and  Hatton  puts  the  latter  to  all  intents  in  the  fame  /uuation  as  G. 
kimfelf,  and  therefore,  t'ougb  he  had  no  effect  in  bis  bauds  at  the  timet  iie  has  by  his  agit-einent  mAd» 
'kimfdf  liablej  and  iFatkin  has  a  ri^ht  to  tonic  in  as  a  creditor  under  tJie  commiiTioa  ag^iuU  Hatton. 

K  2  But 


Ex  parte 
Makshal. 


[  3 


'Banfttupt. 

But  confider  it  now  as  it  ftands  between  Garwayy  IVatVin  and 
Hatton :  Watkln  appears,  at  the  time  he  drew  on  Hatton^  to 
have  had  effects  in  Garwafs  hands  of  more  value  than  the 
amount  of  this  draft,  and  as  there  was  fuch  an  agreement  as 
I  have  before  mentioned  between  Garway  and  Hatton^  the  latter 
is  to  all  intents  and  purpofes  juft  in  the  fame  fituation  as  Gnrway 
himfelf  i  and  therefore,  though  he  had  no  effeds  in  his  hands  at 
the  time,  has  by  his  agreement  made  himfelf  liable. 

The  fame  rule  will  hold  therefore  under  a  commifTion  of 
bankruptcy  as  in  an  a£l:ion  at  law,  and  upon  thefe  circumflances, 
WatMft  has  a  right  to  come  in  as  a  creditor  under  the  commiffion 
againft  Hatton^  and  therefore  the  petition  of  the  affignees  mud 
be  difmifled. 


6^oher  the  zlif 
1741. 


(L)  J^^here  Affignees  will  he  charged  nuith  Liter  eft. 
Ex  parte  Lane. 
Vide  under  the  Divifiotty  Ride  as  to  AjJJgfiecs, 


After  Hilary 
term,  1736; 


(M)  Rule  as  to  Partnerf,yip. 
Beajly  v.  Beajley, 
Vide  under  the  Dhifion,  Joint  and  feparate  OnmifcG 


Atigujl  the  6  th, 
1740. 


Ex  parte  Banks. 
Vide  under  the  Divip.ony  Rule  as  to  Cr editor!^ 


Ex  parte  Voguel  and  others. 


March  the  49th j 
^743- 

Cafe  75.  yi  Separate  commiffion  had  been  taken  out  againft  perfons 
A  fe  arate  co     --^Jt.  were  formerly  partners  ;  the  petitioners  being  joint 

mlfllotrtaken^"  Creditors  pray  by  their  petition,  that  the  joint  elftcts  feized  un- 
out  againft  per-  der  the  feparate  commiffiion  may  be  divided  in  the  iiril  place 

fons  formerly  --^  Creditors. 

partners,  the  °    »  ^  1  r  1    r        -»  •  •  1 

joint  creditors  The  Attorney  General,  counlel  tor  the  petitioners,  mfiited 
upon  au  appii*  ^i^gy  muft  havc  fome  way  of  fecuring  the  joint  effects,  that  they 
court'aTe  left  at  ^^^Y       be  imbcziled  by  the  creditors  under  the  feparate  com- 

iibsrty,  to  bring  miffion. 

their  bill  for  any     jr^^^^  Chancellor  :  I  leave  the  petitioners  at  their  liberty  to  bring 
oTt"^^'   a  bill  for  reHef  for  any  demand^in  their  petition,  or  any  other  de- 
par  tnerfhip 

againft  the  alTignees  of  the  feparate  cftate,  who  are  direiled  to  fell  the  whole  effe£Vs,  and  depofit  the 
money  in  the  bank,  but  to  make  no  dividend  till  the  fuit  is  determined :  The  joint  creditors  to  prove  their 
debts  under  the  commiifion  in  the  mean  time  wichout  prejudice. 

mand 
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mand  on  account  of  the  partnerflnp,  againfl:  the  afFignees  of  the  ,  £x  parte 
feparate  eftate,  before  the  laft  day  of  next  Eajler  terra.  Voct  tt. 

And  I  dire6t  the  affignees  under  the  feparate  commiflion,  to 
proceed  to  a  fale  of  the  whole  efrecls  feized  under  the  commiflion, 
and  to  depofit  the  money  arifing  from  the  fame  in  the  bank  in 
the  name  of  the  aflignees,  but  to  make  no  divideiid  till  the  fuit  is 
determined ;  and  in  the  mean  time  let  the  joint  creditors  be  at 
liberty  to  come  in  under  the  feparate  commiflion,  and  prove  their 
debts  without  prejudice  ( I ). 

(l)  Vide  Ex  parte  Marlin^  2  Bro.  Cha.  298.  Ex  parte  Uayuoard^  ihid,  z^c^.  Ex 
Rep.  15.  Ex  parte  Tate,  i  Cockers  B.  Lanvs^    parte  Burnuby,  ibid,  301. 


Ex  parte  Crifp,  in  the  Matter  of  his  Bankruptcy.  -^^^^  ^-^^ 

IN  1742,  the  petitioner,  Burnaby  and  Barbuty  became  co-     Cafe  76, 
partners,  and  were  jointly  concerned  in  ere61:ing  an  amphi- 
theatre at  Ranehigh^  and  in  making  and  laying  out  gardens  for  niay°S"ae  agahift 
the  entertainment  of  the  public    and  the  copartnerfliip  was  to  one  partner  of 
continue  upon  the  foot  of  the  faid  undertaking  for  a  certain  term  ^.^p^     a  joint 

r  r  1  TA*  11  •  though  an 

or  years,  yet  lubnituig,  upon  and  under  certam  covenants,  pro-  aftion  cannot  b« 
vifoes  and  agreements,  contained  in  a  certain  deed  or  inflirument  maintained 
duly  executed  by  the  petitioner,  Burnaby  and  Barbut,    The  am-  P^=» 
phitheatre  bemg  erected,  and  the  gardens  laid  out  accordmg  to  the  the  other  two 
fcheme,  the  premlfles  were  afterwards  provided  and  furniflied  Pities, 
with  all  things  ufefui  and  neceflary  to  make  the  undertaking 
compleat,  and  on  that  account  many  large  fums  of  money  were 
laid  out,  and  debts  contracted  with  the  difl^erent  workmen  and 
trade  fmen. 

Some  difference  afterwards  arofe  between  the  petitioner  Btir- 
mby^  and  Barbuty  who  endeavoured  to  difpofl^efs  the  petitioner  of 
his  eftate  and  interefl;  in  the  undertaking,  and  to  get  the  manage- 
ment thereof  wholly  into  their  own  hands  ;  and  in  order  thereto,, 
a  commiflion  of  bankruptcy,  on  the  firft  of  Feb,  1742,  iflued 
againfl:  the  petitioner  alone,  upon  the  petition  of  William  Perritty 
whofe  debt  had  been  contra£led  on  account  of  the  undertaking, 
and  was  due  from  the  petitioner,  Burnaby  and  jointly,  and 

as  partners,  and  not  from  the  petitioner  alone. 

By  an  order  made  the  i8th  of  Feb,  ly^ly  upon  a  former  pe- 
tition, it  was  ordered  that  the  commilTioners  fliould  execute  a 
provifional  afljgnment  of  the  petitioner's  efl:ate  and  effedts,  and 
that  the  parties  fliould  proceed  to  a  trial  at  law  in  the  court  of 
Common  Pleas,  in  an  a<5iion  of  trover  to  be  brought  by  the  pe- 
titioner againfl;  the  provifional  aflignee. 

On  the  9th  of  June  1 743  ( 1 ),  the  aiQion  was  tried  before  Lord 
Chief  Jufl;ice  Willcsy  when  his  Lordfliip  declared  that  the  peti« 

(l)  Crifp  V.  Parit,  l  Cooke's  B,  Laws,  18.  S.  C. 

K  3  tioncr 
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Ex  parte  tioncr  liad  committed  an  a<?l:  of  bankruptcy ;  but  it  appearing  tliat 
Crisp.  ^-j^^  ^j^j^^.  ^p^p  which  the  commiffion  was  taken  out  was  due  from 
the  partnerfhip,  his  Lordfhip  doubted  whether  the  commiihon  if- 
fued  regularly,  and  directed  a  verdi£t  to  be  found  for  the  petition- 
C  ^34  ]  er,  fubied  to  the  opinion  of  the  court  of  Common  Pleas :  and  on 
the  5th  of  Mcy  17445  after  hearing  counfel  on  the  matter  referv-^ 
ed,  the  court  of  Common  Pleas  pronounced  judgment,  and  de- 
clared the  commiffion  iflued  regularly  (i). 

The  commiffioners  afterv/ards  proceeded  in  the  execution 
thereof,  and  feveral  debts,  amounting  to  3065/.  19/.  1 1 
•were  proved  under  the  commiihon,  and  all  of  them,  except 
47  /.  ^  J".  4  d.  were  the  debts  due  firom  the  partnerlhip. 

Since  the  commiffion  iffiied,  Burnaby  and  Barhut^  by  the  per- 
ception of  the  profits  of  the  undertaking,  received  much  more 
than  would  fatisfy  all  the  j-Q.ipt  creditors,  all  of  whom,  ilrice  pro- 
ving their  debts  under  the  commiffion^  had  received  from  Burna^ 
by  and  Barht  either  2l  fatisfatf>ion,  or  undeniable  iecurity  for  the 
fam.e. 

The  petitioner  offers  to  pay  into  the  bank  of  Efigland  fuch  a 
fum  as  the  court  fhall  think  proper,  on  being  allowed  a  reafon- 
able  time  for  the  doing  thereof,  in  fatisfa<5tion  of  the  debts  fo 
proved  under  the  commiffion. 

And  therefore  prays  that  it  may  be  referred  to  a  m2.9itr  to  fee 
what  the  provifionab  and  other  affignees  had  receiveti  of  the  pe- 
titioner's joint  and  feparate  efrate  ;  and  how,  and  to  vv'hom,  and 
for  what  the  fame,  or  any  part  thereof,  have  been  difpofed  of  and 
applied  "5  and,  after  juPc  allowances  made,  that  they  might  affign 
to  the  petitioner  fuch  part  of  his  eftate  and  effi:;(Srs  as  ffiould  ap- 
pear to  remain  in  their  hands  ;  and  that  the  m.after  rnijjbt  alfo  in- 
quire which  of  the  creditors  had  received  any  fansfaction  or  fe- 
curity,  and  from  whom,  for  the  debts  fo  by  »:hem  rcipeOiveiy 
proved  undeT  the  commiihon;  and  that  in  cafe  any  of  t)>em  who 
had  received  fecurities  for  their  debvs  fliould  e]e£(:  to  receive  fatis^ 
fa£i;ion  out  of  the  money  he  now  offered  to  pay  into  the  bank, 
fuch  fecurities  might  be  affigned  to  the  petitioner,  or  to  perfons 
whom  he  fhould  appoint,  in  order  to  recover  the  money  due 
thereon  ;  and  that  upon  payment  or  making  farisfa£tion  to  the 
feveral  creditors,  who  had  proved  their  debts  under  the  commif- 
fion, the  fame  might  be  fuperfeded. 

Lord  Ckariceii'-'r :  I  do  not  blame  Mr.  Crifp  the  petitioner  for 
not  applying  fooner  to  the  court  for  a  fuperfedeas,  becaufe  by  a 
former  order,  2  trial  with  regard  to  the  bankruptcy  being  di- 
re(?i:ed,  it  was  neceffary  that  trial  fhould  be  had  firft. 

When  tbis  cafe  came  originally  before  me,  I  thought  It  a 
pretty  new  one ;  a  commiffion  of  bankruptcy  taken  out  againft 
one  partner  for  a  partnerfhip  debt,  v/ithout  joining  the  other 
partners  in  the  com.miffion,  ,  and  therefore  directed  a  trial  of  the 
bankruptcy  before  Lord  Ch.  Juf.  Jf  llles, 

^l]  See     parti  Caruthers^  i  Cooke\<B.  lazuj,  19,  Ex  parte  Uptony  IMd.  20, 

Whatever 
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Whafever  doubts  I  might  have  before,  it  is  now  eRablifherl  to      Ex  fane 
be  law,  on  tlie  unanimous  opinion  of  the  court  of  Common  Picas,  ^^^^^^ 
tluit  a  comnuffion  of  bankruptcy  may  iflue  againft  one  partner  only 
for  a  joint  debt;  tlmugh  to  be  fure  ///  an  aBion  at  law  againfi  o?ie 
partner^  itcould  not  be  maintained  unlefs  the  other  two  are 
joined  in  it. 

The  commifiioners  have  certiiied  that  this  is  a  proper  tim.e  to    f  135  J 
fuperfede  the  commiQion,  and  that  the  circumfiances  are  like- 
wife  proper  for  doing  it. 

But  fuppofe  the  majority  of  creditors  prefent  at  any  meeffng  Though  a  majo- 
may  have  fviid.  We  defire  you  will  certify  that  the  commiiTion  Ig7ee?o  a^rnt>'* 
ought  to  be  fuperfeded,  and  one  creditor  has  declared  he  fhall  be  that  rommif- 
able  to  prove  in  a  few  days,  and  defired  a  delay  ;  the  court  would  ^"S^^ 
certainly  in  that  cafe  refufe  to  fuperfede  the  COmmiflion,  and  meciingfor  tha* 
give  fuch  creditor  an  opportunity  of  proving  the  debt,  in  the  firfl  purpoft ,  yet  \\ 
place,  or  otherwife  the  bankrupt  may  remove  into  a  foreij^n  o^^^ff^^i-orAvi 

^        '  ,    r-     1  1-  1  1  •  .     ^-  r  ^  Jn^^i  he  able 

country,  and  fucn  creditors  who  were  under  any  mcapacity  01  to  prove  in  a 
proving  before,  from  particular  circumflances  lofe  their  debts.      few  days,  do  no 
In  the  prefent  cfafe    Burnahy  and  Barhut.  the  two  otiier  part-  cm7n  wiriot  '*^' 
ners;^  flagged  that  they  are  creditors  for  a  large  fum,  and  intend,  fup^rr.d',  tin 
to  prove  their  debts  under  the  commiffion,  and  therefore  oppofe  ^''^^-h^re^ii^or 
the  commiiTion's  being  fuperfeded.  rJcy^c/pro'^i"^ 

But  admitting  they  are  creditors  they  run  no  hazard,  for  I  do  his  deb:, 
not  find  Mr.  Cr'ifp  has  much  more  effects  than  his  (have  in  the 
partnerfhip,  and  they  have  the  whole  partnerfhip  efte6ls  in  their 
hands,  and  therefore  I  lay  no  ilrefs  upon  their  objedior.  to  the 
fuperf&deas. 

But  at  the  fame  time  I  do  not  think  it  right  ^  direct,  as  the  Where  there  is 
petitioner  defires,  that  the  fecurities  e:iven  by  the  other  two  ^F-^"cip.i  and 

^  1  T  ri  ^111  ti  lucLy,  and  lure- 

partners  to  tne  creoitors  v/no  nave  proved  debts  uiuitr  tr^e  c ''-i       >,1^,.mx  v 

mlTion,  fhould  be  affigned  to  the  bankrupt.  Indeed  where  tliere  is  '^-^>-  -•>iri- 
a  principal  and  furety,  and  furety  pays  off  the  debt,  he  is  iiuitled  ^^^^  ^°  h^vean- 
to  have  an  aflignment  of  the  fecurity,  in  order  to  enable  him  to  ;  1 
obtain  fatisfaclion  for  what  he  has  paid  over  and  above  his  own  ^"'"-^  -'-^^  toob- 
fhare;  but  it  will  be  extremely  hard  if  I  fliou'id  order  a  fecuvirv  Y''^^'^-  -^^^ ^ 
given  by  Biirnah\'  and  ^.'77-/'/^^' foiely  and  feparately  to  the  c.vcditovs  paid  above  his 
for  the  p  iymentof  their  debts,  to  be  riffigned  to  Cr'ifp^  and  there-  ^^^'^^  ''^-i^'^- 
fore  I  will  give  fuch  directions  as  will  eiTedually  anfwer  the  in- 
cut of  all  parties. 
His  Lordfliip  ordered  that  upon  the  petiiioncr\s  paying  witbin 
one  calendar  month  from  the  date  hereof,  to  all  the  credircrs 
who  have  already  proved  their  debts  under  the  faid  C{)?nin!iru'«n, 
the  whole  of  their  refpedive  debts  fo  proved  by  tliem  under  tlie 
commlffion,  and  the  colls  of  the  commi/fion  and  of  the  j^roceed- 
ings  at  law,  the  commiffion  be  thereupon  fuperfeded:  and  lie  id- 
fo  ordered  that  tlie  feveral  creditors  of  the  petitioner,  who  have 
proved  their  debts  under  the  comrnlffion,  do  afT'  ti  tlie  fcA  cral  fe- 
curities tliat  have  been  given  to  them  by  any  oi   he  partners,  for 
tlieir  refpedive  demands  proved  under  the  connnilhoii,  to  a  truf- 
tee  ortruOces  to  be  appointed  by  the  commifiioners,  in  tndl  to 
fecure  to  the  petitioner,  and  any  other  of  the  partners,  fo  much 
money  as  he  or  they  have:  refpedively  paid  or  fliall  pay  to\vards  the 

K  4  difchargc 
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Em  parte  cli^irge  of  fuch  debts,  over  and  above  their  refpe£live  jufl  portions 
Caisp,  thereof;  and  ordered  that  the  affignees  under  the  commiffion  do 
re-affign  to  the  petitioner  ail  his  eftate  and  efFe6ls  vi^hich  have 
been  affigned  to  them,  and  that  they  come  to  an  account  before 
the  commiflioners,  for  the  eftate  and  efFefts  of  the  petitioner  come 
to  their  hands,  and  that  they  pay  to  the  petitioner  the  balance 
which  upon  fuch  account  to  be  taken  fhall  appear  to  be  remain- 
ing in  their  hands.  But  if  the  petitioner  (hall  make  default  in 
making  the  feveral  payments,  within  the  time  before  limited,  his 
Lordfhip  in  that  cafe  ordered  that  the  commifiioners  be  at  liber-* 
ty,  and  do  thereafter  proceed  in  the  execution  of  the  commif^. 
fipn, 

Dicmhf  the  E?iparteV>7i\x^\tv. 
a3d,  1742-  ^ 

Vide  under  the  Divifrnty  Joint  and feparate  Comm'iJfiOUi, 


January  thi22i^  JS^  jarteBond  ZYldlillL 

Vide  tinder  the  fame  Di'uijion^ 


January  the  £^  p^rte  Titncr. 

soth,  1746. 


^^^^  '77*  yTAYCOCK,  a  filkman,  entered  into  partnerfhip  with 
^d^F^^Ser  Franc'uy  a  dealer  in  coals,  to  be  mutually  partners  in  both 

in  co  ils,  are  traoes 
partners  in  both 

Seme  years  afterwards  they  agreed  to  diffblve  the  partnerfliip, 
Jflbh'^he^^'^^*  ^^^^  ^^"^'^     the  dilTolution,  upon  the  balancing  of  accounts, 

partnerfliip  and  Francis  givcs  Haycoch  2l  releafe  of  all  demands,  and  took  upon 
F,  pv  s  H.  a  hiiTi  the  payment  of  debts  due  from  the  coal  trade,  and  Haycock 
railds  °a nd  rcok  payment  of  the  debts  from  the  fiik  trade,  and  the  re- 
ijpon  him  the    fpecliye  debts  were  aihgned  accordingly. 

payment  of  th« 

debts  due  from  the  Coal  trade,  and  H.  the  debts  from  the  filk  trade,  and  the  refpe£i:ive  debts  are  affigned 
accordingly. 

H.  dies,  and  a        Haycock  died,  and  foon  after  his  death  a  commiflion  of  bank- 

comminion  is  '  ■    n  •  »   1        -  r 

taken  out  againft  ruptcy  was  taken  out  agamit  JtranciSi  and  by  virtue  or  a  war* 
F.  and  the  mef-  rant  of  feizure  the  meffenger  under  the  commiffion  attempted  to 
fengcr  attempt-  cftcds  of  Haxcock  in  the  hands  of  his  reprefentative. 

mg  to  fcize  the  -  ^  -^„„ 

cfFecStricfif,  in  who  oppofcd  the  mcfienger,  and  turned  him  out  of  poiiemori. 

the  hands  of  his 

reprefentative,  Js  oppofcd,  and  turned  out  of  pofTciiion. 

Theaffigneeps-     ^  petition  was  preferred  by  the  aflie-nee  oi  Francis y  com-* 

titions,  com-         ,  .   .  ^      ^  ,  .    -      *  .i  n-  ^ 

plaining  of  the    plammg  01  this  forcc  upon  the  mcflenger. 

force  upon  the  Lord 
SEcfi'enger^ 


TSanltrupt. 
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Lord  Chancellor  was  of  opinion,  that  by  virtue  of  the  releafe 
from  Francis  to  Haycoch^  the  v^^hole  property  of  the  filk  trade  from  ^  ^h^d^de 
the  diriblution  of  the  partnerfhip  veiled  in  Haycock,  and  that  the  J^^  '^jf^ 
afli^nee  could  ftand  in  no  better  light  than  i^rawa'j- himfelf,  who  v/hole  property 
had^relinquiHied  all  his  ciuim,  and  therefore  that  the  goods  of     the  fiik  trade 

-I         1  r«i         11        11  '  rr       velted  in  H.  and 

Hayjcok  ought  r.ot  to  have  Deen  ieized  at  all  under  the  commiinon  ^j^^  aiTignees  of 

airainil:  Francis.  ^-  landing  in 

^  no  better  light 

than  the  bankrupt,  the  goods  of  H.  ought  not  to  have  been  feized  under  the  conixsuflion  a^ainlt  F, 

But  though  the  taking  of  thefe  goods  by  the  meflenger  was  il- 
legal, yet  the  turning  him  out  of  poiTefTion  by  force  cannot  be 
juftified,  for  the  owner  of  the  2;Oods  ought  to  have  aflerted  his  right 
by  a  due  courfe  of  law  however,  the  evidence  on  the  part  of  the 
petitioner  was  fo  flight,  that  it  does  not  by  any  means  fupport  the  Petition  dlfmif- 
charge,  and  therefore  his  Lordfhip  difmiffed  the  petition  with  fed  with  cofls. 
cofts. 

In  the  Matter  of  the  Simpfom,  Bankrupts.        ^  z'&fijsz! 

JOHN  Simp/on  the  elder,  and  Thomas  Slmpfon  his  coufin,  were     Cafe  7S» 
partners  for  a  fpecial  purpofe. 
John  the  elder,  Thomas ^  and  Johi  the  younger,  were  alfo 
partners. 

A  commiffion  was  taken  out  againft  John  the  elder  and 
Thomas. 

John  the  elder  afterwards  died. 

A  fecond  commiflion  was  then  taken  out  againfl  John  the 
younger,  and  Thomas* 
Afterwards  Thomas  died. 

A  feparate  commiffion  was  now  taken  out  againft  y^j^?)??  the 
younger. 

The  prefent  petition  was  prefented  on  behalf  of  the  afTignees 
.  under  the  fecond  commiffion  to  fuperfede  the  feparate  commif- 
fion, as  feparate  creditors  may  by  order  come  in,  and  prove  their 
debts  under  the  former  commiffion, 

Mr.  Soliicitor  General  folr  the  petitioning  creditor  in  the 
feparate  commiffion,  cited  ex  parte  Rollinfon,  4th  of  February 
1735,  to  fhew,  notwithftanding  a  joint  commiffion  is  depend- 
ing, that  feparate  creditors  might  take  out  a  feparate  commiC- 
fion. 

The  cafe  cited  was  as  follows  :  Rollinfon  was  a  bond  creditor 
of  y^,  and  B.  A  joint  commiffion  was  taken  out  again(t  them, 
and  alfo  two  feparate  commiffions ,  Rollinfon  proved  his  debt 
under  the  joint  commiffion,  and  afterwards  petitioned  to  be  ad- 
mitted a  creditor  under  each  of  the  feparate  commiffions.  Lord 
Talbot  would  not  grant  the  petition,  becaufe  it  would  break  in 
upon  the  rule  of  equality  arnongft  creditors  under  commiffions 
of  bankruptcy  eftabliflied  in  this  court,  but  gave  the  petitioner  a 
fortnight  to  make  his  ele£l:ion,  whether  he  would  come  under 
the  joint,  or  the  fep;  rate  commiffion,  and  would  not  fuperfede  the 
fcparat?  commiffion? 

Lord 


'Ban'kciipt. 


^th^^S^^T^  ®*  Lord  Chancellor  :  Formerly,  where  there  were  feveral  partners, 
t  -  ^mpjom.      ^-^^^  ^^^^^      ^^1^^        feparate  commiflions  againfl:  each  partner. 


Forme'     where    ^„       n  •  •   ^  •  rr 

there  w  re  feve-  ^ell  as  a  jomt  commimon. 
rai  par  ners,  the  This  pra£lice  being  of  late  thought  a  very  unreafonable  one, 
takeou^fe  arate  occafioning  great  confufion  T/ith  regard  to  bankrupts'  efFefts, 
com^TiTifion^a/  ^^^3  been  difcountenanced.  The  prefent  cafe  is,  one  furviving 
gainfteach  part-  partficr  of  three  perfons,  the  joint  elFecls  veft  in  him  in  law,  and 
Eer,  as  vvieii  as  a  ^j^^g^.  ^his  commiffion  may  be  properly  diftributed, 
jomt  commii-  '  i  n-  r 
fion-y  but  this  A  creditor  by  bond  upon  the  partnerihip,  after  a  jomt  corn- 
being  of  late  mi/lion  is  depending,  takes  out  a  feparate  commiflion  againft 
u^^reffonabir^  J'^^^^^  S^^^pfi^  youngcr  5  fo  that  now  here  are  two  commif- 
pradticc,  and oc-  fioDS  againft  the  fame  perfon,  which  will  create  endlefs  con- 
cafioning  great  fij^on   and  fcems  to  me  to  be  only  a  ftrueele  for  the  affienee- 

confufioa  wuh     ri  ■  11         iin-        r         1  •  i      i       1  .  ^ 

regard  CO  binlc-  ^^'^P  ^'"'^  ^hc  cicrkmip,  lor  there  is  no  doubt  but  this  parti- 
rupc's  efleas,     cular  creditor  may  have  a  fatisfa£lion  under  the  firft  commif- 

and  the  court  ,  His  Lordfilip  therefore  ordered  the  laft  commiflion  to  be  fu- 
keep  only  one   perfeded,  and  by  confent  of  the  alEgnees  the  firft  was  fuperfeded 

comm  i  >ion  on    ;  •  i       •  r  j  j  •         •  1  1  i 

foot,  and  diredt  *'-^-wiie ;  and  the  creditors  m  general  were  ordered  to  come  to  a 
dirtina  accents  new  choicc  of  allignecs  under  the  fecond,  the  now  only  lubfift- 
to  be  k.p.ox tne  i^rr  commliTion. 

His  Lordihip  alfo  gave  dlreftions  that  there  fnould  be  diftlnv^  . 
accounts  kept  of  tlie  feveral  eftates,  and  referved  the  difpofition 
of  the  efFcciis  for  the  confideration  of  the  court. 

Where  there  is  By  this  Opinion  of  Lord  Chancellor^  it  fliould  feem  for  the 
ajoint  comrmf-  fQture.  that  wheie  there  is  a  joint  commiflion  depending,  feparate 

lion,  feparate  ,  .  •  i  , 

creditors  ought  Creditors  ought  not  to  take  out  a  leparate  commimon,  put  apply 
not  to  take  out  for  an  order  to  be  admitted  to  come  in,  and  prove  their  debts 
bu^l^piy  tT^be  ^^^^^  ^^^^  j*^^"^  commifrion,  as  being  a  means  of  faving  an  ex- 
adrnicced  to       pence  to  the  creditors. 

jprove  their  debts 

iiuder  the  joint,  as  being  a  means  of  faving  cxpence  to  the  creditors. 

Upon  application  fjjg  Lordfhip  had  formerly,  upon  an  application  of 

to"'bradmiTteT  joi^^t  Creditors  to  be  admitted  to  prove  their  debts  under  a  fepa- 
to  prove  their  rate  commiftion,  ordered  it  provifionally,  that  they  fhould  be  ad- 
ff'^-au^^m-^i  ^^^^^^^  creditors,  and  aflent  or  dilTent  to  the  bankrupt's  certificate, 
fionj'his^l^™  '  becaufe  the  certificate  otherv/ife  would  clear  him  of  the  debts  of 
fhip  ordered  it  joint  creditors  as  well  as  feparate  (i). 

C^h^y  &"ul<i      ^'^^^  ^^'^  ^^'^^     ^^^^^  Baudier,  December  the  23.d  1 742, 

be  admitted  ere-  wlych  fecms  to  vary  from  the  prefent  cafe. 

ditors,  and  afient 

or  dillent  to  the  bankrupt's  certificate,  kecaufc  it  would  otherwife  clear  him  of  the  debts  of  joint  credi- 
tors; as  well  as  feparata. 

(  I  ]  But  itfeems  now  fettled,  that  a/e/;?/  mtirgin.  Martin  v.  O'Hara,  Convp.  824. 

comniiilion  cannot  be  fupported,  while  Bed  uide  Ex  parte  Hardcajile  1  Cooke*sB^ 

a  feparate  one  is  fabfifting.    Ex  parte  LaiAJS  8. 
FroudjQQti  poft,  253.  I  CiokeU  B.  Lwws  in 
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(N)  Rule  as  to  Cofts 


Anon'.  Wic-h,  Terra, 

1739.    At  tke 


Vide  xader  the  Divifton,  Rule  as  to  AJJignses, 


Rolls. 


Ex  parte  Goodwin.  April  the  ^oth. 


1740. 

P'ide  under  the  Dhi/ion,  Rule  as  to  his  Executor,  or  where  he  is  one 

himfelf. 

Ex  parte  Smith,  .  March  the  315, 

1742. 

IN  an  affidavit  of  fervice  upon  the  affignee,  who  was  peti^    Cafe  79. 
tioned  againfl:  to  be  difplacedj  in  order  to  fweli  up  the  if  a  whole  peti- 
expence,  the  whole  petition  verbatim  was  recited  in  the  affi-  tjon  is  recited  la 

*  .        '  ^  an  affidavit  ot 

davit.  ^  ^  ^  ^    ^     Cervlce,  :he 

Lord  Chancellor :  I  by  no  means  hke  this  practice,  and  it  is  court  vviii  make 
what  attornies  in  the  country  are  very  apt  to  fall  into;  but  if  the auorncy v.-ha 
they  make  a  cuftom  of  it,  I  (hall,  for  the  future,  order  the  colls  coits  out  oj- his  " 
of  the  affidavit  to  come  out  of  their  own  pockets.  ^'^'^  pocket. 


Ex  parte  Whitchurch.  ^"^^-^^  '^-^  ^3^^ 


Vide  under  the  Dlvifion,  Rule  as  to  -AJJign 


mesm 


lEx parte  Gulfton  :  In  the  Matter  of  V^illiam  Guhhn  a  Bankrupt.  ^^'^^v 

TH  E  iffiie  dire£led  by  Lord  Chancellor  to  try  the  bankruptcy  Cafe  80. 
of  thepetitinoer,  v/as  accordingly  tried  before  Lord  Chief 

Juftice  Lee  at  Guildhall,  who  certified  that  the  jury  have  found  ^;  P''^'  '93- 
Gulfton  no  bankrupt,  -rgreable  to  the  judge's  diredions.    Appli-      i^yae  had 

J  >  ^  r-.    ir,  r  r   1       1  -r    been  before  dl- 

cation  was  made  on  tlie  part  6\.GulJlon  to  fuperfeae  the  commif-  rc  die  a  to  by  the 
(ion,  and  that  Dale  the  petitioning  creditor  might  pay  the  cofts  banicmptcy'of 
in  equity,  as  well  as  at  law,  &m^nob-'- 

Lord  Chancellor  :  I  am  of  opinion  that  cofts  here  in  this  cafe,  agl^ eThk  to  the^ 
;ire  a  confequence  of  the  verdid  at  law,  and  that  a  creditor  is  ju^ije'^direc- 
not  wantonly  to  take  out  a  commiffion  againft  a  debtor,  unltfs  it  ii'njr'T'^". 

i'.  o  '  Ijon  or  binkrupt- 

s  upon  a  plain  and  exprefs  aft  of  bankruptcy,  cfpecially  when  cyis  proceeding 
Dale  had  a  more  natural  remedy,  for  he  might  have  proceeded  .^^^-^^^  in  the  finl- 
againft  Gulfton  in  Barbndoes  for  his  debt,  as  the  law  is  open  there  ;  cofts^Tc  given  ^ 
and  this  is  quite  a  difterent  cafe  from  a  common  fuit  in  eqr  ity  it  win 

by  bill,  where  it  begins  firft  in  this  court,  and  is  a  finglepro-  f^^'lhr^'c-"-? 
ceeding  only;  but  taking  out  a  commiffion  of  bankruptcy  is  a  ip^s  before  its 
proceeding  at  law  In  the  firft  inftnncc,  and  all  that  is  done  nftcr-  court, 
wards  is  confequential,  and  if  cofts  are  given  at  law,  it  will  fol- 
low of  courfe  in  the  proceedings  before  this  court. 

2  His 
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S^Is^Tn  His  Lordfliip  ordered,  thnt  the  commifTion  be  fuperfeded,  gnd 
tliTit  ^  writ  of fi/perjeade^  do  iillie  for  that  purpofe,  the  expence 
whereof  to  be  paid  by  Dak  the  creditor,  who  fued  out  the  commif- 
fion ;  and  his  Lordfhip  further  ordered,  that  it  be  referred  to  Mafter 
Montague  to  tax  the  petitioner  William  Guljhn  his  cofts  at  law, 
and  of  the  feveral  appUcations  to  this  court  in  this  matter,  which 
tolls,  when  taxed,  George  Dale  the  petitioning  creditor  was 
thereby  directed  to  pay  to  the  petitioner  William  Guljlon. 

1754- 

Cafe  8 1 .  H  E  quCilion  in  this  petition,  whether  the  cods  and  charges 

JL     accruedby  the  proteftinnr  bills  after  a  commifTion  of  bank- 

Cofts  accrued  by  .  „     ,  ,    ^  ,  P 

proteiling  bills,    ruptcy  lilued,  can  be  provea  r 

before  a commif-      Jvir.  Attomey-general  for  the  bill  creditors  infifted,  that  as 
be  prOTe",*  Uii  ^^^^  notes  were  accepted  by  the  bankrupt,  though  protefted  after 
no  part  of  the     the  commiilion  iffued,  yet  as  the  protefting  was  a  confequencc 
coftsanfenaitcr-      ^j^Q  party's  accepting  not  paying  the  bills,  they  may  by  relation 
be  confidered  as  one  intire  tranfadiion,  and  confequently  the  pe- 
titioners were  intitled  to  prove  the  cofts  and  charges  thereof 
under  the  commiffion. 

Lord  Chancellor  afked  fome  of  the  commiffioners  who  happened 
to  be  then  prefent  in  court,  whether,  if  a  perfon  has  a  verdift  for 
a  debt,  and  is  profecuting  to  a  judgment,  or  has  recovered  dama- 
ges in  an  a6i:ion,  and  is  going  on  to  execute  a  writ  of  inquiry, 
but  before  either  of  them  is  compleated,  a  commiffion  of  bank- 
ruptcy is  taken  out  again  ft  the  defendant,  the  cofts  and  charges 
of  fuch  profecuting  to  a  judgment,  or  fuch  aiTeffment  of  damages 
on  a  writi  of  inquiry,  have  been  allowed  to  be  proved  under  a 
commiffion. 

,  The  court  being  informed,  that  it  was  the  conftant  pra£lice 
of  commiffioners  to  refufe  fuch  cofts  being  proved  ( i )  his  Lord- 
lliip  made  the  following  order,  that  the  cofts  of  the  protefts 
arifen  before  the  commiffion  fliould  be  proved,  by  the  petitioners, 
but  no  part  of  the.  cofts  ariien  afterwards  (2). 

(1)  Co7:tr&  Jjlett  V.  Harford j  2  Black.  Simffcn.  3  Bro.  Cha.  Rep.  ^6. 
i'^Ty-  Bla?idford  w.  Foote  Covjp.  138.  [2)  So  Ex  farte  Moore ^  z  Br&.  Chat 

parte  Talbot,  4  Bzirr.  Langford  Rep,  y^i. 

Ellis,  I   Cooke's  B.  Lavjs  227.  Ex  parte 


(O)  "The  Ccnp'itclion  of  the  repealing  Clauje  in  the  loth  of  ^leen 

parte  Burchall :  In  the  Matter  of  Robert  Burchall  a  Bank-  ff^l^" 
rupt, 

THE  petitioner  was  bred  a  Afoney  Scrivener ,  and  had  iifed  Cafe  82» 
the  trade  or  profeffion  of  a  Money  Scrivener  for  ten  years,  The  ftatute  of 
and  now  preferred  a  petition,  by  way  of  caveat,  and  prayed  to  ^^^^f"^^  ^ 
be  heard  before  a  commiffion  of  bankruptcy  iflued  againfl  him,  ^^^{^  oniy'thit 
infifting,  tliat  as  a  Scrivefier  he  was  not  liable  to  be  a  bankrupt ;  part  of  the  fta- 
for  that  though  by  the  ftatute  of  21  Jac,  l.  cap,  19.  a  Scrivener 
was  included  in  the  defcription  of  a  bankrupt,  yet  this  defcrip- 

which  confti- 

tion  among  fome  others  was  repealed  by  the  ftatute  of  the  10  A72n,  tutes  a  bankrupt, 
cap.  15.  wliich  was  not  a  temporary,  but  aU'abfolute  repeal,  nor  fcn>"kmof  the 
reltored  by  any  fubfequent  adt.  trade  or  occxipa- 

The  claufe  is  as  follows :  "  at^r^fltS^^"^ 

*•  Whereas  by  an  a£l  made  In  the  21  Jac,  i.  it  Is  amongft  'the  comi^iiToa 

other  things  enacted.  That  all  and  every  perfon  and  perfons,  iffues. 

ufmg  or  that  fhould  ufc  the  trade  of  merchandize  by  way  of 

bargaining,  l^c,  in  grofs,  or  by  retail,  or  feeking  his  or  her 
"  living  by  buying  and  felling,  or  that  JJjould  ufe  the  trade  and  prO' 
fiffiofi  of  a  Scrivener,  receiving  other  mens  monies  or  efate  into  his 

trujl  or  cufody^  who  at  any  time  after  the  end  of  the  faid  feffion 
"  of  parliament,  being  indebted  to  any  perfon  or  perfons  in  the 

fum  of  100/.  or  more,  fhould  not  pay  or  otherwife  compound 
"  for  the  fame  within  fix  months  next  after  the  fame  fliouid  grow 
"  due,  and  the  debtor  be  arrefted  for  the  fame,  or  within  fix 
"  months  after  an  original  writ  fued  out  to  recover  the  faid  debt, 
"  and  notice  thereof  given  unto  him,  or  "left  in  writing,  b^c,  or 

being  arrefted  for  the  fum  of  one  hundred  pounds  or  more  of 
"juft  debts  fliould,  at  any  time  after  fuch  arreft,  procure  his 
^*  enlargement  by  putting  in  common  or  hired  bail,  fhould  be 
"  accounted  and  adjudged  a  bankrupt  to  all  intents  and  purpo- 
"  fes ;  and  in  the  cafes  of  arreft  or  getting  forth  by  common 

or  hired  bail  from  the  time  of  his  or  her  faid  firft  arreft  :  ^and 
"  whereas  it  is  found  by  experience,  that  many  and  great  mif- 

chiefs  and  inconveniencles  have  happened,  efpecially  of  late, 

to  trade  and  credit  in  general,  by  reafon  of  the  faid  defcrip- 
"  tions  of  a  bankrupt:  for  remedy  thereof  for  the  future,  be  it  cn- 

afted,  That  the  faid  a6l,  and  alfo  all  and  every  other  a£l 
"  and  afts  of  parliament  whatfoever,  fo  far  as  they  relate  to 

the  faid  defcriptions  of  a  bankrupt,  be  repealed  and  made 
"  void,  and  that  no  perfons  within  the  faid  defcriptions,  or  any 

of  tliem,  flrall  for  or  by  reafon  of  the  fame  be  taken  and     [  142  J 
"  adjudged  to  be  within  the  ftatute  or  ftatutes  of  bankrupt  what- 
"  focvcr." 

Lord  Chancellor:  My  doubt  is,  whether  the  loth  of  Queen 
Ann  intended  any  more  than  to  repeal  Tome  part  of  the  luitute 
of  21  Jac.  I.  which  conftitutes  an  a6l  of  bankruptcy  j  and  not 
•     3  the 
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Ex  f  erU 


defcnpticn 


of  the  trade,  or  occupation,  of  the  perfon  againfl 
whom  a  commirfion  iiTues. 

Mr.  Brown  the  counfel  for  the  petitioner  infifted,  that  the 
ftcitute  of  C^een  Anji  repeals  the  additional  defcription  of  a  trader 
in  the  21  Jac.  I.  which  is  not  in  the  precedent  a6ts,  and  that 
the  defcription  of  a  Scrivener  is  in  this  a6t  only. 

Now  all  the  banlcrupt  a6^:s  have  the  defcription  of  ufing  the 
trade  of  merchandize,  and  getting  his  living  by  buying  and  fellings 
and  if  Mr.  Brozun's  con{lru£i:ion  fhould  prevail,  the  defcription 
of  a  bankrupt,  by  the  expreffion  of  buying  and  felling,  is  as  much 
repealed  as  the  other. 

The  ftatute  of  the  21  Jac*  l.  has  fuperadded  a  Scrivener,  and 
this  is  merely  an  addition  to  the  quality  of  the  trade  or  profeffion 
of  tlie  perfon  xvho  fhall  be  a  bankrupt ;  one  of  the  defcriptions 
to  confliitute  a  bankruptcy  under  this  a£l,  is  fuing  out  an  original 
writ,  i^c.  another  an  arreft,  and  procuring  common  or  hired 
bailj^V.  thefe  being  found  inconvenient,  gave  rife  to  the  ciaufe 
of  the  loth  01  Queen  Ann^ 

Confider  how  much  is  recired  by  this  ftatute,  not  the  whole 
defcription  of  a  bankrupt,  or  the  general  or  common  qualifica- 
tions of  the  perfon  of  a  bankrupt,  or  his  buying  and  felling,  ^r, 
if  fuch  a  conilruction  was  right  as  has  been  contended,  then  all 
the  other  afts  of  parliament  would  be  repealed. 

It  is  only  particular  atls  of  banh'uptcy  which  are  made  void, 
and  not  the  qualification  of  the  perfon;  and  I  have  no  doubt 
myfclf,  but  the  confi;ru6tion  I  have  put  upon  this  repcaling^ 
ftatute,   is  the  proper  and  only  fafe  coniiru6i:ion. 

His  LordOiip  ordered,  that  the  petitioning  creditor  be  at  li- 
berty to  fue  out  a  commiffion  of  bankruptcy  againft  Burchally 
and  in  cafe  the  major  part  of  the  commiflioners  fhould  thereon 
declare  him  to  be  a  bankrupt  within  the  intent  and  meaning 
of  the  feveral  ftatutcs  concerning  bankrupts,  then  he  diretfed 
the  commiliicnerG  to  execute  a  provifional  affignment  of  Bur^ 
chair%  eflate  and  eiFe6ls,  to  an  affignee  appointed  by  them  un- 
der the  commiiFion,  and  alfo  dire6i:ed  an  ifiue  to  try  v/hether 
he  was  a  bankrupt  within  the  true  intent  and  meaning  of  the 
feveral  a61:s  concerning  bankrupts,  at  or  before  the  ifliiing  of 
the  commifTion,  the  petitioning  creditor  to  be  the  plaintiff, 
and  the  ifiues  to  be  tried  the  next  term  before  Lord  Chief  Juftice 
Willes. 

The  Chancellor  inclined  to  think  that  a  Scrivener  is  implied  in 
the  following  ciaufe-  of  the  5  Geo,  2.  "  And  whereas  perfons 
"  dealing  as  bankers,  brokers,  and  faclors,  are  frequently  in- 
truited  with  great  fums  of  money,  and  with  goods  and  efFeds 
"  of  very  great  value  belonging  to  other  perl"ons  •,  It  is  hereby 
"  further  enaded,  That  fuch  bankers,  brokers,  and  factors 
"  fiiall  be,  and  are  hereby  declared  to  be,  fubjeft  and  liable  to 
"  this  and  other  the  itatutes  made  concerning  bankrupts."  But 


A  Scrl-vener  is 
comprehended 
in  the  words  l^an- 
kers,  brokers,  ind 
faclors,  in  the 
ftatute  of  che 
5  Geo.  1.  c.  30, 
f,  39.  and  peti- 
tioner being  one 
the  cour;  ordered 
the  commiiTion- 
€rs  ihould  pio- 

««edin.  the  execuuon  of  the  comjnilTion. 


his 
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his  Lordfhip  did  not  give  a  pofitlve  opinion  as  to  this  point,  and      Ex  farts  / 
ordered  all  further  directions  to  be  adjourned  over  till  the  next 
day  of  petitions. 

The  next  day  his  Lordfliip,  upon  confidering  the  claufe, 
declared  he  was  clearly  of  opinion,  a  Scrivener  v^as  within 
the  meaning  thereof,  and  comprehended  in  the  words  bmikers^ 
brokers y  ^indfa^iGrs,  and  therefore  dire£led  fo  much  of  the  order 
as  related  to  the  iffue  for  trying  the  bankruptcy,  to  be  flruck 
out. 

Upon  the  8th  of  May  1742,  there  was  a  petition  ex  parte 
Burchall  and  'Tribe  when  his  LordJJjip  ordered^  that  the  commijfwn- 
ers  Jhould  proceed  in  the  execution  of  the  commijjion ^  and  the  other 
petitioner  Thomas  Tn^^"  being  prefent  ih  court,  that  had  Burchall 
in  execution  at  his  fuit,  and  acquainting  his  Lordfhip,  thar  he 
now  elefted  to  feek  relief  for  his  debt  under  the  commiffiori 
againft  Burchall^  and  being  alfo  the  petitioning  creditor,  his 
LordjVip  ordered  Tribe  forthwith  to  dijcharge  Burchall  out  of  the 
Marfhalfea. 

(P)  Rule  as  to  Dividends, 

Ex  parte  l^t.  mohr  th.^^i, 


Vide  under  the  Divifiony  Rule  as  to  AJfgness  being  charged  ivith 

Interejh 


Ex  parte  Kirk.  OBohertht  zSth^ 

1745- 


Vide  under  the  Divifion^  Drawers  and  Indorfers  of  Bills,  Sc 


^x  parte  Stiles  and  Fickart.  "  February  the  ad, 

1748. 

Vidi  under  the  Dlvifion,  Rule  as  to  Allowance  to  Bankrupts* 

(Q)  CommiJJton  fuperfededk  ^    ^44  3 

Ex  parte  Goc^diYim.  ^f^t''"'  ^'^'^^ 


Vide  under  the  Divfon,  Rule  as  to  his  Executor^  or  where  he  is 

one  himfelf 


Ex  parte  Gulfton.  Fehuary  the  3  J, 

^  J743- 


Vide  under  the  Divfion^  Rule  as  to  Cojl, 


Ex  parte  Crifp.  ^'-^"^ 


Vide  under  the  Divifion,  Rule  as  to  PartnerOjlp, 
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DKtmhef  the  Ex  parte  Gavter. 

£zd,  1749* 

Cafes'?.    "R/r"^*  ^^y^'^^  ^^^'^^  ^^^'^  petitioning  creditor  in  a  commlflion  of 
xVx  -^?-nki"uptcy  againft  A,  but  not  being  able  to  prove  J.  3 
Onfuperfcdinga  bankrupt  at  the  time  the  commiffion  iffued-  it  vi^as  fuperfeded  ;  and 

comnnffion,  the  ^  .  .  t      i  r-,  i         n  \. 

court  may  either  ^  tonner  day  ot  petitions,  Lord  Lhancellor^  upon  the  apphca- 
direft  an  enquiry  tion  of  ^1  made  an  order  for  affigniiig  the  bond  to  A,  given  by 
ofthe^da^gtr  petitioning  creditor  to  his  Lordfhip  at  the  time  of  fuing  out 
fuftained  by  the  the  commiiTion. 

bankrupt^  or  a  xhe  prefcnt  application  is  to  difcharge  that  order,  or  at  leaft 
JcT/uTupon'zn  *°  fufpend  any  a£lion  upon  the  bond,  till  the  damages  fuftained 
iffue  at  law,  and,  by  A.  were  inquired  into. 

after  damages  are     -[^j^g  confideration  of  thc  plaintiff's  debt  on  which  he  fued  oiit 

fettled,  may,  for    -  .  ,^  -  ^ 

the  better  reco-  the  commiilion,  was  01  a  very  extraordinary  nature,  25  per  cent^ 
very  thereof,     being  charged  for  money  pretended  to  be  advanced,  and  fifteen 
given  by^petl"^  guineas  for  a  premium,  and  other  exorbitancics. 
tioning  creditor      Lord  Chaficelior  faid  it  was  in  the  breaft  of  the  court,  where 
•obeaflignedto   the  bankruptcy  was  a  doubtful  cafe,  and  the  com.miffion  fuper- 
«be  bankrupt,    f^^jgj^  either  to  dircft  an  inquiry  before  a  mafter  of  the  damages 
fuftained  by  the  bankrupt,  or  a  quantum  damnificatus  upon  an 
iiTue  at  law,  and  after  the  damages  are  fettled,  the  court  might, 
L  ^45  J    for  the  better  recovery  thereof  order  fuch  bond  to  be  alTigned  ; 

but  the  prefent  cafe  was  attended  with  fuch  flagrant  circumftan- 
ces,  that  he  would  not  by  a  previous  enquiry  into  the  damages 
fuftained  by  A.  prevent  him  from  feeking  an  immediate  fatisfac- 
tion,  and  therefore  difmiffed  the  petition  ( i ). 

(1)  See  Chapman  v.  Ficherfgilly  2  Wilf,  145.  Broiun  v.  Chapman,  ^  Burr.  1 41 8. 
I  Black.  427.    S.  C. 


^March  theaSth, 
175?- 


Ex  parte  Leaverland^ 


Cafe  84.  rr^HE  petitioner  was  a  bankrupt  in  1724,  divided  upon  two 
After  two  divi-  J.  dividends  fix  ftiillings  in  the  pound,  had  his  certificate  iti 
denc^s  the  credi-  1 728,  and  on  paying  the  creditors  two  ftiillings  and  fixpence 

tors  reieafe  the  ^^^^  pound,  they  by  deed  releafed  him  of  all  further  de- 

bankrupt  of  all  J  sr        J       J  J 

further  de-  mands. 

inands,  he  pcti-  A  petition  by  the  bankrupt  to  fuperfede  commiffion,  and  as 
tions  to  fuper-    ^^^^^  ^^1^^  ^     ^        ^1^^^^  ^j^g  affignees, 

lede  the  com-    .  .       ,  .     .  ,  r>    1  • 

miffion,  and  for  he  prays  that  he  may  be  impowered  to  collect  them  in. 
liberty  to  colledl  Lqyd  Chancellor  {-diiA  it  was  imprudently  prayed  by  the  peti- 
Tuftoth^eftftel  tioner,  for  fuperfeding  the  commiftion  will  intirely  defeat  the  cer- 
The  bankrupt  tificate,  and  therefore  varied  his  order  from  the  prayer  of  the 
indil^^lace^of ^  petition,  by  directing  that  he  fhould  ftand  in  the  place  of  thc 
theaffignees*to  aftignees  to  get  in  the  remainder  of  the  debts,  on  giving  a  proper 
get  in  there-  indemnity  to  the  aflignees,  that  they  may  not  be  called  to  an 
mainder  of  the  a^count  for  fuch  money  fo  received  ;  but  would  not  fuperfede 

debts  i  but  his       ,  -  m         r        t       I  ^         r    ^      y  \ 

Lordihip  would  the  commiuion  tor  the  lake  01  the  bankrupt. 

net  fuperfede 

the  commiuion  for^his  fake,  as  it  would  intirely  defeat  hit  certificate. 


Ex  i)arte  Defanthuns.  7"^*  the  2ifl, 

2753. 

A  •  L  L  tlie  creditors,  but  two,  under  a  commiffion  agalnft     Q^f^  g^^ 
Jr\.  P^fii'-^^h  petition  to  fupeiTede  it,  upon  a  fuggeftion  that 
the  d;bt  of  the  petitioning  creditor  was  not  contracted  till  after  ifon'of  bank™^" 
the  b.mkruptcy  committed.  ruptcy  has  been 

The  commiiTioa  was  taken  out  in  17515  and  there  v/as  no  .P^'^^-^*^^^  •^P'^'^ 
pretence  that  the  petitioning  creditor's  debt  was  not  a  juft  one,  manner, and  all 
and  Fcnton  therefore  was  declared  a  bankrupt  by  the  commif-  the  creditors 
fioners.    The  commifhon  was  proceeded  upon  in  the  ufual  .^^y^^  acquiefced 

11    1  1-  .  V     1   •     •  11        11  in  It,  and  the 

manner,  all  the  creditors  acquieiced  ni  it,  and  the  whole  was  whole  compieat- 

compleatly  finifhed.  ■  lyliniJhed,  ihe 

The  aa  of  bankruptcy  pretended  to  be  committed  was  a  fe-  fuperflde 

cret  one  in  1750,  a  denying  himfelf  when  creditors  called  upon  tho'  the  adt  of 

him,  though  at  home :  the  perfons   who  afked  for  him  were  baniiruptcycom- 

three  in  number,  one  was  paid  afterwards  the  very  day  he  called,  Se"pecitioning 

the  other  the  next  day,  the  third  the  beginning  of  September,  creditor's  debt 

and  did  not  call  till  the  latter  end  of  the  Anon/}  before.  ^^°^:\}^ 

~  6  ^  doubctui  nature » 


Every  one  of  the  perfons  traded  with  hnn  as  before,  and  what 
is  ftili  more  material,  Penton  appeared  for  months  together  as    p      ^  1 
publickly  as  before,  and  from  the  nature  of  his  employment  ^ 
was  more  vifible  than  ordinary,  becaufe  he  kept  a  garden  and 
houfe  of  entertainment,  after  the  manner  of  Vauxhall. 

The  petitioner  had  a  judgment  againil  the  bankrupt  upon  a 
debt  for  goods  fold. 

The  bankrupt,  between  June  1750  and  ^ugujl  175 1,  con- 
tra£led  a  new  debt  for  wine  with  the  petitioning  creditor,  he 
then  took  out  execution,  and  entered  upon  the  garden,  t^c,  but 
the  goods  taken  in  execution  were  not  fufficient  to  pay  him 
by  250  /. 

In  OEioher  IJ^i,  a  commiffion  of  bankruptcy  was  taken  out 
againfl:  Penton^  and  the  petitioner  proved  his  remaining  debt  of 
250  /.  under  it. 

The  alTignees  brought  an  a6lion  again  ft  the  petitioner  to  re- 
-Cover  back  the  goods  taken  in^execution,  and  upon  the  evi- 
dence of  one  Rofey  Penton  appearing  to  have  committed  an  acSt 
of  bankruptcy  before  the  petitioning  creditor's  debt  was  contract- 
ed, it  would  have  defeated  the  Commiffion  itfelf  of  courfe,  and 
the  plaintiffs  therefore  chofe  to  fubmit  to  a  nonfuit. 

Lord  Chancellor :  This  feems  to  be  a  contrivance  from,  the  be- 
ginning to  the  end  to  exclude  fome  creditors,  whofe  debts  were 
contradled  after  an  att  of  bankruptcy  committed  ;  and  as  it 
was  in  the  plaintiiTs'  own  breaft  whether  they  would  fubmit  to  a 
nonfuit  or  not,  this  is  not  a  fufficient  determination  of  the  bank- 
ruptcy :  and  therefore  I  will  not  fupevfede  the  conmiiffion, 
efpecially  when  the  of  bankruptcy  pretended  to  be  commit- 
ted before  the  petitioning  creditor's  debt  arofc,  i.;  of  inch  a 
doubtful  nature. 


Vol.  L 


146  'Sanltttipt. 

^«^«^thcHth,  '  ^^^^^  Sydebotham. 

Cafe  85.     T  N  Jpril  laft  a  commifTion  of  bankruptcy  iflued  againft  the  pc» 
A  commiffion     X  titioncr,  and  he  was  declared  a  bankrupt;  but  at  the  time  of 
fuperfeded,       thc  iffuiug  of  the  commiffion,  and  of  preferring  this  pstition,  he 
agabft  anViSi^  "^^^  f infant  under  the  age  of  2 1  years,  and  therefore  infifted 
by  his  counfel,  that  he  is  not  to  be  deemed  a  bankrupt,  within 
the  true  meaning  of  the  ftatutes  in  force  againit  bankrupts,  and 
that  for  this  reafon  the  corrimilTion  ought  to  be  fuperfeded,  and 
that  a  writ  of  fuperfedeas  fhould  be  dire£led  for  that  purpofe  at 
the  cxpence  of  Alice  Williamfonj  the  creditor  on  whofe  petition 
the  commiffion  iflued. 

Lord  Chancellor  :  The  petition  muft  be  allowed,  for  notwith- 
ftanding  Lord  Macclesfield  held  in  the  cafe  of  one  Whitlock^  that 
an  infant  might  be  a  bankrupt,  yet  it  has  been  determined  other- 
vt'ife  fince. 

His  Lordfliip  ordered  that  the  commiffion  be  fuperfeded,  and 
that  a  writ  of fuperfideas  fliould  ifliie  for  that  purpofe  ( i ) . 

{\)R.cx  V.  ColCi  I  Ld.  Raym.  443.  12  Mod.  243.  Bull.  N.  P.  33.  Ex  parte  Mejmot, 
201. 

f  H7  ] 

Ex  parte  Hylliard. 

2  Vez.  407.  pi. 

130.  S.  c.  A    Petition  to  fuperfede  the  commiffion  on  a  fuggeftion  that 

Cafe  87.  i\.  Mr.  Jlfworfb's  debt  was  not  of  fuch  a  nature,  as  intitled 
A.  treated  with  hJjr^  under  the  bankrupt  a£ls  to  fue  out  a  comrniihon.  Mr,  Jlf* 
again^  whom^a  "^^^^-^^  treated  witli  the  petitioner  for  the  purchafe  of  the  equity 
commiffion  of  of  redemption-  of  his  eftate,  which  was  in  mortgage  to  one  Mrl 
be^aSed  fS  ^^^^  hundred  pounds  was  the  price  fettled  for  the  pur- 

the  purchaff  of  chafe,  articles  were  figned,  and  Mr.  Alpiuorth  paid  Hylliard 
the  equity  of    25  I /.  iJ".  to  clear  off  the  mortgage,  and  was  to  pay  him  150/ 
his'^dlatr  \1    ^^^^  execution  of  the  conveyances, 

n>ortgage  to  F. 

400/.  agreed  for  the  purchafe,  articles  figned,  and  A.  pays  251/.  1  i.  to  clear  off  the  mortgage,  and^vag 
to  pay  1 50  /.  more  on  the  execution  of  conveyances. 

On  petitioner's      Hylliard  refufcd  to  complete  the  purchafe,  or  to  pay  off  the 

refufing  to  com-         ^  . 
pleatethepur-  mortgage. 

chafe,  or  pay  the  On  this  Mr.  Jlfwirth  brought  an  a^lion  for  is» 
mortgage,  A,    ac^ainft  Hylliard.  who  was  carried  to  sfaol,  where  he  lay  two 

brought  an  ^      f  ,     1  kit        at  r         r       1  '  rr 

adion  againii  months,  and  thereupon  Mr.  Aljivorih  takes  out  a  comrniihon 
the  petitioner,  of  bankruptcy,  and  Hylliard  is  declared  a  bankrupt  oa  this  a£l 
tt:^^  of  bankruptcy. 

lay  two  months, 

and  upon  this  declared  a  bankrupt. 

Petitioner  ap-  .  Mr.  Evans  for  the  petitioner  Infifled,  that  this  was  not  fuch  a 
perfedeThe  ^^^^  is  withiu  thc  meaning  of  the  bankrupt  afts. 
commiffion,  on  That  an  indehitatus  ajfumpjtt  could  not  be  maintained,  for  the 
a  fuggeftion      250/.  was  a  breach  of  trult'only,  and  not  a  d#bt. 

that  ^'s  debt  is  .  .  i' 

not  of  fuch  a 

jriature  as  intldes  him  to  fue  out  a  comminion. 

Mr.  Clark 
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wlio  was  ccunfel  on  tlie  otlier  fule,  mfiHed  it  Z^''-'* 
was  a  debt,  and  money  had  and  received  to  the  bankrupt's  vife,  ylliard. 
and  an  a6lion  therefore  maintainabie  as  for  his  debt. 

Mr.  Evans  in  the  reply  urged,  that  there  was  no  pretence 
that  the  150/.  or  one  penny  thereof  was  ever  tendered  to  Hyll^ 
iardy  but  was  told  that  he  muft  either  repay  the  25  i  /.  i  x.  or  go 
to  gaol. 

No  one  creditor  appeared  under  the  commifTion;  by  that 
means  Mr.  Alfworth  has,  by  virtue  of  chufing  himfelf  aflignee, 
got  into  his  pofleflion  all  Hylliard''^  efie6ls,  although  'tis  fworn 
he  does  not  owe  any  perfon  befides  a  farthing. 

Lord  Chancellor  :  I  doubt  extremely  whether  a  commifTion  His  Lord/hip 
could  be  taken  out  on  fuch  a  contrail,  for  the  remedy  fhould  doubted  whether 
have  been  a  bill  for  performance  of  the  contrad,  and  no  adion  ^tTcommiiriori 
could  in  ftri61:nefs  of  law  be  maintained.  on  fuch  aeon- 

trad,  for  the 

remedy  ought  to  have  been  a  bill  for  performance  of  the  Gontra£l:,  and  no  aftion  could  be  maintained  j 
but  fuid,  if  it  flood  /imply  on  this,  he  would  not  have  fuperfeded  the  commiiTion,  but  left  the  bankrupt 
to  try  the  bankruptcy  at  law.  But  as  A.  has,  lince  the  iffuing  of  the  commiffion,  taken  an  alignment  of 
the  mortgage,  he  would  not  fuffer  him  to  p?  oceed  in  the  commiHionj  for,  as  ftanding  in  the  place  of  the 
mortgagee,  he  may  hold  till  redeemed,  and  likewife  compel  a  performance  of  the  contract,  orpctitioner> 
to  refund  the  251/.  I  j. 


But  if  it  flood  fimply  upon  this  footing  I  fnould  not  have  fu-     [  148  ] 
perfcded  the  commilFion,  but  left  the  bankrupt  to  an  a61;ion  at 
law  to  try  the  bankruptcy. 

But  as  it  comes  out  now  that  Mr,  Alfworth  has  fince  the  ilTu- 
ing  of  the  commifTion  taken  an  affignment  of  this  very  mortgage^ 
I  will  not  fuffer  the  commifTion  to  go  on  ;  for,  as  ftanding  in  the 
place  of  the  mortgagee,  he  may  hold  till  redeemed,  and  like- 
wife  compel  a  performance  of  the  contradl,  or  Halliard  to  re- 
fund the  251/.  IS* 

The  receipt  given  by  Hylliardy  is  nothing  but  an  acknow- 
ledgement of  receiving  251/.  ix.  in  part  of  the  purchafe  money. 

No  aclion  in  this  cafe  could  be  maintained,  and  therefore  the 
very  foundation  for  the  commiffion  failed  and  Mr.  Alfworih 
has,  by  taking  an  aflignment  of  the  mortgage,  got  the  fecurity  of 
the  mortgage  for  the  money  he  has  paid. 

The  affidavits  on  both  fides  fwear,  that  the  petitioning  creditor 
faid,  either  pay  me  back  the  money,  or  convey  to  me  the  equity' 
of  redemption,  and  not  a  word  of  the  petitioning  creditor's  of- 
fering to  pay  the  1^0/.  the  remainder  of  the  purchafe  money. 

The  commiffion  therefore  mull  be  fuperfeded,  and  the  pe» 
titioning  creditor  pay  the  colls  *,  for  any  expreffions  of  Hylliard's 
that  he  was  able  to  live  in  gaol,  or  any  where  elfe,  and  fuch  like, 
proceeded  from  this  ill  ufuagc,   and  will  not  forfeit  his  cofts  ^1), 


(0  Sec  Mcdllcot's  cafi  2  Stra,  Ex  parte  lee,  I  P,  W,  7S3, 
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(R)  Rule  as  U  Baulrupt*s  Attendance  on  AJfignccS^ 
Ex  parte  Turner. 

TH  E  affignee  under  a  commiffion  of  bankruptcy  gave  n<?-^ 
tice  in  writing  to  the  bankrupt  to  attend  him  in  order  to 
explain  feveral  matters  relatmg  to  his  eftate  after  the  42  days 
were  expired  (during  which  time,  by  the  5th  of  the  prefent 
king,  he  is  to  be  free  from  all  arrefts,  refiraints  or  imprifon- 
merit},  and  before  the  certificate  was  Ogned. 

The  bankrupt  v/ould  not  attend  upon  any  other  terms  than 
figning  his  certificate,  and  the  application  to  the  court  is  founded 
upon  tliis,  that  the  bankrupt  had  refufed  to  attend,  contrary 
to  the  TiGt  of  parliament  made  in  the  5th  of  the  prefent  king. 

Lord  Chancellor  :   Notwithftanding  the  5th  of  the  prefent 
king  has  thefe  general  words,  "  That  all  and  every  fuch  bank- 
rupt  or  bankrupts,  not  in  prifon  or  cuftody,  (hall  at  all  times 
after  fuch  furrender  as  aforefaid  be  at  liberty,  and  is  and  are 
attend  fuch  affignee  or  affignees  upon 


yunt  the  2.S<J, 

Cafe  88. 

The  attendance 
of  a  b  ,inkmptoa 
the  ailignsee^  to 
ailixl  iiem  m 
maMng  fiut  the 
accounts  of  his 
eiUte,  feera^  to 
be  confined  by 
the  5tk  of  che 
prefent  Idng  to 
the  4X  days,  or 
the  ei2i,4rg-:d 
time  at  moft  j 
but  if  che  affign- 
ees wiit  under- 
take tat  the  ere - 
dkors  o.ider  the 

commiiTtan,  diat  «  hereby  required  to 

^^ilii\\hril%t      ^^'£^7  reafonable  notice  in  writing  for  that  purpofe,  given  by 
"  fuch  affignee  or  affignees  unto  fuch  bankrupts,  or  left  for  him, 
"  lier,  or  them,  at  his,  *her,  or  their  houfe  or  place  of  abode, 
in  order  to  affift,  and  fliall  affift  fuch  affignee  or  affignees,  in 
making  out  the  accounts  of  the  faid  bankrupt*s  ellate  and  ef- 
fe6i:s."    Yet  the  fubfequent  claufe  (which  is  iri  thefe  M^ords. 
That  all  and  every  bankrupt  or  bankrupts  having  furrendered, 
ihail  at  ail  feafonable  times  before  the  expiration  of  the  42  days, 
or  fuch  further  time  as  (li^ll  be  allowed  to  fuch  bankrupts,  to 
"  finifh  their  examination,  be  at  liberty  to  infpeft  their  books,  is^c, 
*^  in  pre  fence  of  fuch  affignee  or  affignees,  or  fome  perfon  to  be 
"  appointed  by  fuch  affignee  or  affignees  for  that  purpofe,  and 
*^  to  take  and  bring  with  him,  for  his  affiftance,  fuch  perfons  as 
"  he  {ball  think  fit,  not  exceeding  two  perfons  at  any  one  time, 
and  to  make  out  fuch  extta£ls  and  copies  from  thence  as  he 
iliaii  think  fit,  the  better  to  enable  him  to  make  a  full  and  true 
"  difcovery  and  difclofure  of  his  eftate  and  effe£l:s  ;  and  in  order 
thereto  the  faid  bankrupt  or  bankrupts  fliall  be  free  from  all 
arrefts,  reftraint,  or  imprifonment  of  any  of  his,  her,  or  their 
^*  creditors  in  coming  to  furrender,  and  from  the  actual  furren- 
der  of  fuch  bankrupt  to  the  commiffioners,  for  and  durbig  the 
Jaid forty  two  daySy  or  fiu:h  further  time  asfnall  he  allowed  to  fuch 
bankrupt  or  hinhq/pts,  frfimfbhig  his  e?caminatwfiy^)  feems  to 
confine  it  to  the  42  days,  or  the  enlarged  time  at  mod,  and 
therefore  the  bankn^pt's  prote6|ion  from  arrePts,  ^c.  can  extend 
no  further^ 

The  Ghancellor  aiked  the  petitioner's  counfel,  if  their  client 
would  confent  to  indemnify  the  bankrupt  from  arrefts,  but  he 
reFiifing  to  do  it,   his  Lordfhip  propofed  that  he  as  affignee 

creditors  who  have  fought  relief 
would  nut  arrell  liiva^  and  if 

io. 


court  x  ll  order 

notwirhftsndmg 
any  riique  he 
may  ruH  from 
liis  crcditorii  at 
large. 

] 


fliould  only  undertake  ' for  tht 
Ender  the  commiffion,^  tliat 


they 
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fo,  lie  would  order  the  bankrupt  to  attend,  for  he  faid,  he  fhould  rf^^/^'^^* 
not  pay  anv  regard  to  the  danger  the  bankrupt  might  run,  from 
his  creditors  at  large. 

This  petition,  at  the  reqiieft  of  the  petitioner,  was  ordered  to 
ftand  over  till  the  next  day  of  petitions,  that  he  may  endeavour, 
m  the  mean  time,  to  get  the  reft  of  the  creditors  under  the 
commiffion,  to  confent  to  thefe  terms. 

Upon  the  whole,  Lot'd  Chancellor  faid.  That  the  claufes  in 
the  a£t  of  parliament,  relating  to  this  matter,  are  very  darkly 
and  obfcureiy  penned,  arifing  chiefly  from  the  wordsj^r/)'  iwQ 
days  being  thrown  into  the  latter  claufe. 


(S)  Rule  as  to  an  Apprentice  under  a  Commijpon  of  Bmilrupicf* 

Ex  parte  Sandby.  llTJTj^s^ 

TH  E  petitioner,  on  the  loth  of  January  1744,  was  put    Cafe  89. 
apprentice  to  PP'ard  a  Boohfeller  at  Torhj  and  the  fum  of  apprentice 
eighty  pounds  was  given  with  the  petitioner  as  an  apprentice  where  his iraiter 
*for  feven  years.    In  July  following  a  commiffion  of  bankrupt  l^^^^-^iir'l^ 
was  taken  out  againfi;  tVard^  and  being  declared  a  bankrupt,  af-  \n  as  a  creditor 
fjgnees  were  chofen  who  fell  off  the  bankrupt's  effedts,  and  be  on^y  wpo'^  ^j^e 
is  now  the  fupervifor  of  the  prefs  to  the  purchafer,  and  become  after'deduaing' 
incapable  of  performing  his  part  of  the  contra6]:,  nor  is  the  peti-  for  the  time  he 
tioner  able  to  raife  any  money  to  put  him  out  apprentice  to  i^^''^,^ 

1  n  11  •  rr      1    •  i    i  i  bankrupt, 

another  matter,  and  the  commilnon  bemg  a  recent  one,  probably 

no  dividend  may  be  made  in  a  year,  or  year  and  half;  fo  that     [  ^^S^  3 

all  this  time  will  be  loft  to  the  petitioner. 

Upon  thefe  circum.fi-ances  the  petitioner  prayed,  that  on  de- 
ducting 10 1,  out  of  the  80/.  for  his  board  with  the  bankrupt 
during  the  fix  months  he  lived  with  him,  that  the  affignees 
might  be  ordered  to  pay  him  the  fum  of  70  /.  out  of  the  effects 
of  the  bankrupt  already  come  to  their  hands,  and  not  oblige  him 
to  prove  It  as  a  debt  under  the  commiffion. 

Lord  Chancellor  was  doubtful  at  firft,  and  feemed  inclined  to 
grant  the  petition,  but  upon  ordering  the  fecretary  of  bankrupts 
to  fearch  for  precedents,  and  'two  being  produced  in  Lord 
Chancellor  iTzA'^'s  time,  and  two  in  Lord  Chancellor  Tulhofsy 
where  they  directed  an  apprentice  fliould  come  in  as  a  creditor 
only  (after  deduCfing  for  the  time  he  lived  with  the  bankrupt) 
upon  the  remaining  fum,  his  Lordflnp  was  pleafed  to  make  the 
fam.e  order,  and  that  the  petitioner  fliould  be  admitted  a  creditor 
for  70/.  only  ( i). 

(i)  Barioell  v.  Ward,  prfl.  26 1.  So  if   a  creditor  under  a  commiffion  again  fi;  hini, 

a  father  receives  the  money  and  earnings    Ex  parte  Mcjcklin,  2  Fcf.  675. 
of  a  child,  fuch  child  may  be  admitted  as 


1-3 


15-0 


■BaiiltiHtiJt. 


(T)  Rule  as  to  d'lf counting  of  Noteu 

Jum  the  4th,  Ex  parte  Thompfon, 

3746. 

Vide  wider  the  Div'ifion^  Rule  as  to  Drawers  and  Indorfors  of  Bills 

of  ExchaJige, 


Jugufi  thciith,         '  jE"^ /^r/^  Marl  ar,  and  Others. 

Cafe  90.  '"T*^  ^  petitioners  being  poUeffed  of  feveral  proiTiiiTory'  notes 
^     ^  A     under  the  hand  of   Thomas  Setcole^  payable  to  William 

takeTno  n^ore  for  ^'^"^^'^  ot  order  6  months  after  date,  and  indorfcd  by  him  to  the 
the  ciiicount  of  petitioners,  amounting  together  to  the  fum  of  975/.  17/,  o  </. 
rate' c/'^*eSff?^  which  Dcver  difcounted  with  the  petitioners,  -  and  received  the 
^;^erann.\Jr '  ^i^'d  vaiue,  after  deducting  5  per  cent,  for  the  difcount.  On  the 
prove  the  whole  jgtn  of  j^pril  I'JA^  a  commifFiOn  of  bankruptcy  *iffued  againll 
TtX  w'rf'  ^^^^  ^^'^^  nomas  Setcolc.^nd  he  was  found  a  bankrupt,  and  Marlar 
comaiinion  of  attended  at  Guildhall^  in  order  to  prove  the  faid  debt  upon  the 
bankrupt  a  gainft  feveral  noiTS,  but  having  received  the  fum  of  11/.  5  j.  lod* 
out bsirg  obliged  ^^"^  ^^^2  difcount,  the  commifTioners  obliged  him  to  deduft  the 
to  dedud:  what  fame  out  of  the  fum  of  957/.  1 7  J",  od-:  and  the  commiflioncrs 
^r-  ^^d.«-ec'°';«^  alfo  refufed  to  let  the  petitioner  prove  the  fum  of  8  /.  6  s.  id.'. 

ot  the  indorfor  .  ^      ^  ^,       _  ^  ^       ^.  ,  - 

for  the  difcount.  bcmg  the  mtereit  or  the  laid  reipeetive  notes,  v/nen  they  re- 
_  ^  fpe£lively  became  due  fmce  the  ifiuing  of  the  faid  comrni^.onj 

J  jind  therefore  the  petitioners  pray,  that  they  may  be  admittedxre* 
ditors  for  the  faid  feveral  fums  of  11/.  5  j-.  10  d  and  8  /.  6  s.  i  d. 
The  counfel  for  A^arlar  infifi.ed  the  commiriioners  ough^"  to 
have  admitted  him  in  both  thefe  refpe£ts,  for  the  whole  money 
contained  in  the  notes,  and  likev-ife  to  be  allowed  interell  on  the 
notes-. 

Lord  Chancellor  :  I  am  of  opinion  that  the  petitioner  is  intitled 
to  the  fiift  part  of  his  petition,  as  he  (wears  he  took  no  more 
for  the  difcount  of  trie  notes,  than  at  the  rate  of  5  per  cent,  per 
ann.  and  ordered  accordingly. 
The  rule  t{kz-       jB>jt  as  the  comniiffioners  have  eftablifhed  it  as  a  rule,  that 
note-creditors  have  no  ri^ht  to  prove  intereft  upon  them,  unlefs 
bankrupts,  that  it  is  cxpreiTed  in  the  body  of  the  notes  ( i )  ;  I  will  not  break  in 
»o?e  creditors      upon  this  rulc.    Evcu  at  law,  where  notes  are  for  value  received, 

cannot'  prove  ^  ,  .  ,^   .  rr   ^       ^       •  i  '         t         i   •     -  rr 

jatereft  upoil  ^^nd  mterelL  33  not  exprelied,  the  jury  do  not  give  tiie  plaintiit, 
thcm,uaiefsex-  'hi  an  aclion  upon  the  notes,  interell  for  them,  but  by  way  of 

prcnedinthe_      ^^^j,,  ^nly  (2).  - 

body  thereot  isa    '     ^  ^  ^    ^     r   \      t  1      i  1 

reaibnable  one,  Commiilioners  01  bankrupts  cannot  award  damages,  and 
and  the  court  will  therefore  the  rule  they  have  ellablifhed  is  a  very  reafonable  one, 
«ot  breaK  thro  ^1,^^  petition  as  to  this  muft  be  difmilTed,  but  ordered  him  to 

be  admitted  a  creditor  for  the  fafd  fum  of  1 1  /.  5  /.  10  d. 

(l)  Set  Brcmhy  v.  Gocdercy  arje,  80.  the  mafter's  report,  tho' no  intereH:  is  ex* 

But  upon  an  application  to  fuperlede  a  preiTed  in  the  body  of  fuch  notes.  Ex 

commiinon,  and  a  reference  to  a  mafler  parte  Rooke,  poji,  244. 
to  fettle  what  IS  due  to  the  crediiior.-,        (2)  Craven  \,  TickcII ^  Fef.  Jun,  6'^. 
notes  will  earry  intererl  from  ihe  day  of 


'Banltrapt- 


(V)  Rtde  as  to  a  petit lonwg  Creditor ^ 

Ex  parte  Goodwin.  ^/W/ the  soth^ 

1740, 

Vide  under  the  Bivijiony  Rule  as  to  his  Executor^  or  nvhere  he  is 

one  himjelj^ 


Ex  parte  Wilfon  :  in  the  Matter  of  John  Wilfon  a  Bankrupt,    -^uguji  the  6th> 

TH  E  petitioner  ftates  by  his  petition,  that  in  May  laft  a  ^^^^ 
commiffion  of  bankruptcy  iflued  againft  him  upon  the  The  clerk  of  the 
petition  of  Nathan  James  and  others,  upon  which  he  was  de-  edThTb^nkmpt"^ 
dared  a  bankrupt,  and  his  eftate  and  effects  were  afligned  to  to  be  arrefted  at 
Nathan  James  and  others,  and  in  April  laft  a  commiffion  of  lu-  thej"uit_of^.  th« 
nacy  ifiued  againft  James^  and  he  was  found  a  lunatick  ;  and  dkoTanTaffi"n^ 
notwithftanding  he  is  one  of  the  petitioning  creditors  and  an  af-  ee,mtheflae- 
fignee,  Mr.  Fenwick^  the  clerk  of  the  commiffion,  caufed  ^^^^         for  So/ 
petitioner,  on  the  i6th  of  JunehOi,  to  be  arrefted  in  the  fiierifF's  and  alfo  caufes 
comt     London  for  80 /.  at  the  fuit  of  James,  and  afterwards ^noth"aaiont« 
caufed  another  aclion  for  the  fame  fum  to  be  brought  in  the  ij^.  f or"fhe  fai^' 
court  of  King's  Bench,  and  kept  him  in  cuftody  from  four  fum  and  kept  him 
o'clock  in  the  afternoon  of  the  i6th  of  June  until  eleven  o'clock  jJ^^J"^^'^^ 
the  next  morning,  till  Fenwick  had  an  opportunity  to  arreft  him  nkyof  an-efting 
on  the  King's  Bench  action  ;  which  being  done,  he  withdrew  him  on  the 
the  a6lion  in  the  Sheriff's  court,  and  the  petitioner  was  detain-  '^"^'^  Bench 

^    ,  r^•  1  iri  i  action,  and  after- 

ed  HI  cuitody  upon  the  latter  action,  and  was  alio  charged  wards  charges 
the  fame  day  with  another  action,  at  the  fuit  of  one  Mr.  i^afs,  hina  with  another 
by  Fenwick  as  his  attorney,  which  the  petitioner  apprehends  f^Jofone^/j- 
was  contrived  by  Fenwick  purely  to  opprefs  him,  and  therefore  bankrupt  applies 
prays  that  he  may  be  difcharged  out  of  the  cuftody  of  the  Marftiai  ^?  difchargcd 
of  the  King's  Bench  upon  the  two  actions.  tS",^^  ^)/Xnd  ' 

Mr.  Solicitor  General,  on  behalf  of  the  bankrupt  John  TFil/on,  JV.  direfted  re- 
infifted,  that  the  arreft  at  the  fuit  of  James,  as  he  was  a  peti-  dil*^'J hfm^ot'^" 
tioning  creditor,  is  irregular ;  and  being  therefore  under  an  im-  of  c'ultydv'^r'the 
proper  arreft,  Wilfon  ought  to  be  difcharged,  not  only  from  this  Marihai,\4s  chc 
fuit,  but  from  ^.yj-'slikewife.     ,  wrco.TernTdii^ 

The  counfel  for  IF afs  read  affidavits  to  fhew,  that  the  bank-  both  anions, 
rupt  has  been  guilty  of  perjury  in  fwearing,  that  part  of  his 
eftate  was  in  mortgage  for  500  /.  when  in  fa£t  it  was  a  grofs 
fraud  carried  on  between  the  bankrupt  and  the  mortgagee,  and 
hoped  therefore  he  ftiould  not  be  difcharged,  even  fuppofing  there 
is  fome  irregularity  in  the  proceedings,  as  they  fliall  never  be 
able  to  catch  him  again,  if  once  difcharged. 

Lord  Chancellor  :  As  to  the  behaviour  of  the  bankrupt,  it  is  A  petitioning 
a  collateral  fa6f ,  and  has  nothing  to  do  with  the  prefent  queftion,  '''■'^^\^\^^^^ot 

J  '  p  ^  .  ^  ,    arrclt  a  bankrupt 

and  would  come  more  properly  before  me  upon  a  petition  to  dii-  bt  caufea  com- 

million  of  bank- 

vuptis  both  an  a£lion  and  an  execution  in  the  firllinftancc(i)% 
(l)  So  E\:jar/e  PFarJ  ^  Ex  part  f.  Lt^ves^  />oJI,  153,  15^, 

L  4  allow 


"Baiiltttipf. 

-Vhizov  ^^^^"^  certificate  :  the  affidavit  befides  is  not  pofitive,  but 
uncertain,  and  if  more  certain,  would  not  do.  This  court  will 
not  fuffer  a  petitioning  creditor  to  arrefl  a  bankrupt,  and  for  this 
reafon,  becaufe  that  a  commiffion  of  bankruptcy  is  confidered 
both  as  an  a6lion  and  an  execution  in  the  fn-ft  inilance*;  and 
after  the  petitioning  creditor  has  laid  hold  of  all  the  bankrupt's 
effefts,  it  would  be  a  great  abfurdity  for  the  fame  perfon  to  be 
permitted  to  arrefh  him  -hkewife.    It  is  too  material  in  this  cafe, 

r  1  that  the  whole  is  done  by  the  fame  agent,  and  extremely  probable 
that  Feinvich  arrefted  the  bankrupt  in  the  name  of  James^  mere- 
ly to  found  the  arreft  at  the  fuit  of  Wafs, 

Even  at  law  where  there  is  an  irregular  arreft,  and  an  advan- 
tage is  taken  of  the  irregularity,  to  charge  him  in  cuftody  alio  at 
the  fuit  of  another  perfon,  the  courts  of  lav/  will  difcharge  him 
from  both. 

So  likewife  in  this  court,  where  advantage  is  taken  of  the  in- 
jury and  oppreiTion  a  perfon  lies  under  by  an  improper  arreft,  to 
charge  him  in  cuftody,  though  for  a  juft  debt,  this  court  v^'ili 
difcharge  him  from  both. 

His  LordOiip  therefore  ordered  thit  Nathan  James  and  Samuel 
Wafs  do  refpe6Hvely  confent  to  tlie  petitioner's  immediate  dif- 
charge out  of  the  cuftody  of  the  marftial  of  the  Kings  Bench  pri- 
fon,  at  their  refpe^live  fuits,  and  that  they  refpeclively  execute 
proper  authorities  to  the  Marfhal  for  that  purpofe.  And  ordered 
that  James  fhould  pay  to  the  petitioner  the  cofts  which  the  peti- 
tioner hath  been  put  to  by  reafon  of  the  arreft  at  his  fuit,  which 
he  directed  to  be  taxed  by  a  Mailer, 


Vcce:nlci'  the 
23d,  J 743. 

Cafe  92. 

A  petitioning 
crcd-i tor  deter- 
mines his  elec- 
tion by  taking 
cue  th-  cornmir- 
hoHj  and  cannot 
fue  the  banicrupt 
at  law,  though 
f  jr  a  d(tbtdili:jndl 
from  what  he 
proved.  Where 
perfons  refufe  to 
prove  debt,  un- 
der a  commilTion, 
the  barely  being 
affignees  will  not 
determine  their 
elediionj  but 
they  may  ftill 
fue  the  bankrupt 
at  law. 


&  parte  Vv^ard. 

A  N  application  to  the  Lord  Cl^ancelhr  to  difcharge  tlie  bank- 
J  i.  rupt  now  in  the  Fleets  at  the  fuit  of  the  petitioning  creditor 
and  the  aftignees,  as  they  have  determined  their  eledlion  by 
coming  under  the  commlffion. 

The  petitioning  creditor  infilled,  that  the  debt  upon  which  he 
founded  his  petition  for  the  commiftlon,  Vv^as  upon  two  notes 
only  from  the  bankrupt,  and  that  he  has  fued  him  upon  a  third 
and  diftincS  note  of  hand. 

The  aftignees  infifted  that  they  had  full  liberty  to  fue  the  bank- 
rupt at  law,  notwithftanding  they  are  aftignees  under  his  commif- 
fion,  and  creditors  before  his  bankruptcy,  becaufe  the  majority 
in  value  of  the  creditors  had  chofen  them  as  aftignees,  notwith- 
ftanding they  had  refufed  to  prove  any  debt  under  the  com- 
miftion. 

Lord  Chancellor  :  The  petition  muft  be  allowed  as  againft  the 
petitioning  creditor,  for  he  has  delermined  his  election  by  taking 
out  the  commiftion  ( i ),  and  the  affidavit  on  fuing  out  the  com- 
miftion  is  general;  nor  does  it  mention  the  particulars  by  which 
a  bankrupt  becomes  indebted. 


(s)  Ex  parie  Wufn,  ante  152.    Ex  parte  Le-xcs^xkit  Vizxt  cafe. 

But 


'Baiiliriipt 


But  there  is  no  foundation  to  grant  what  the  petition  prays 
with  regard  to  the  alTignees,  for  notwithftanding  they  are  credi- 
tors of  the  bankrupt,  yet  as  they  refufed  to  prove  their  debts  un- 
der the  commiffion,  the  barely  being  afilgnees,  by  an  appoint- 
ment of  the  majority  in  value  of  the  creditors,  will  not  deter- 
mine their  tleftion  ;  for  they  can  only  be  confidered  as  creditors 
at  large,  fince  they  have  not  proved  any  debt  (i). 

(i)   Ex  parte'  Capet,  pjl,  219.  ^.560.    Vide  ex  parts  Bophvfm,  Vef, 

parte  DorvlUlers^   po,1,   22  1.  parte    Jun,  l^g, 

Lindfey,  ihld,  220.  Ex  parte  Salkdd,  i  F, 

C  i;4  ] 

Epi  parte  Lewes.  ^t^tcgvfi  the  7th, 

1746. 

XO  R  D  Chancellor:  A  petitioning  creditor  cannot  keep  the    Cafe  95. 
bankrupt  in  gaol,  becaufe  he  has  no  ele£lion,  as  a  common  a  petiiioninf 
creditor  has ;  for  if  he  was  to  deS:  to  proceed  at  law,  the  com- 
miifion  mult  of  courfe  be  fuperfeded,  which  would  affecl  thofe  acommoucre* 
creditors  who  have  proved  debts  under  the  commiiTion  (i).        alter;  for  if  he 

vyas  to  elc£t  to 
proceed  at  Lw,  it  would  %-erfede  the  coiiimillion. 

^1}  Ex  parte  I'Vard,  ante  153. 

Mx  pm'te  Hyiliard.  ^j^f?//?  the  3d, 

^75*. 

Vide  under  the  I},volfion^  Comimjfion  fiiperfcded^ 


(U)  Rule  as  to  Notes  where  Inter cfi  is  not  exprejfud» 

jE'a;^^^/^  Marlar  and  others.  •  -^^^^^^^ 

Vide  under  the  I)i%i[ton^  Rule  as  to  dijcountiiig  of  Notes, 

(W)  The  Conjlruaion  of  the  Statute  f  the  2rft      Jac.  J.  cap   19  ' 
ivith  refpea  to  a  Bankrupt's  Poffftoti  of  Goods  after  Jfignnunt. 

Bourne  Be  al.  Affignees  of  Peele  a  Bankrupt,  v.  Dodfn.        D.^nhcr  the  5th 

17^0. 


0  HN  P^//^  was  for  fcveral  years  a  merchant,  and  bein-  Iti    Cafe  94. 
J    1731  poflefledof  two  ftips,  the  Diggs        JllrJly,  l^^nt  the  Amsnmcntofa 
lame  loaded  with  cargoes  in  his  own  name,  and  confioned  to  his  ^^'P  ^''^ 
correfpondents  in  r/r^/./.  or  Maryland,  for  return  whereof  they  V^^:^tt' 
were  to  tmng  back  cargoes  of  tobacco;  514  hogflieads  of  the  good ag.i nil  af- 
faid  cargoes  bemg  configned  to  Peele  in  his  own  rioht.    He  un  f^'"^' 
on  their  arrival  poflell^d  himf^lf  of  the  fune,  and^ntered  them  SnV^^ 
.at  the  cuitom-houfe  m  his  own  name,  and  cave  Ids  bond  lor  take»thm-of; 
payment  of  the  duties   and  lodged  the  tobaccocs  in  his  own  h^i^oS*' 
warehoufes,  and  kept  the  keys,  and  fold  and  difpofed  thereof 
in  his  own  name,  and  as  his  property. 

On  the  i^th  oj  February  1735,  P^./.  failed,  and  a  commlOion 

bankruptcy  illaed  ag.inll  him  ;  Bourne  and  oth.rs  were  cJio- 


^55 


^U^^^^  ^*   ^"'^  ^^^S^^^^^y  ^^^^  ^'^^'^^      ^^^^  bankruptcy  Peelc  being  in 

polTcffion  of  the  faid  two  fliips,  and  all  the  cargoe  that  was  un- 
fold, they  were  feized  under  the  commiffion  ;  but  the  defendant 
infifled  he  had  a  right  to  the  faid  fiiips,  and  to  the  bankrupt's 
eifecls  in  Virginia  and  Maryland^  for  that  he  had  lent  Peek  con- 
iiderable  funis,  and  that  on  thp  30th  of  May^  I734>  there  was 
(\ie  to  Iiim  iOj5oo/.  and  to  fecure  the  payment  thereof,  Peek 
had  by  indenture  of  bargain  and  fale  that  very  day  affigned  to  him 
the  laid  two  (hips,  with  their  tackle  and  appurtenantSj  and  all 
other  his  eftate  and  effects  in  Fly ginia  2ind.  Maryland ^  and  alfo 
feveral  goods  fent  to  Maryland  on  board  the  faid  fhips,  and  alfo 
to  all  tiic  tobacco  and  effects  to  be  by  them  brought  back  from 
Virginia  and  Maryland  in  return  for  the  goods  fent,  fubje6l  to 

1  be  void  on  payment  of  the  10,500/,  to  the  defendant,  and  there- 

fore claimed  all  the  faid  efFetls. 

The  money  received  from  the  bankrupt's  efl:ate  was,  by  agree- 
ment between  the  plaintiffs  and  the  defendant,  paid  into  the 
bank,  till  it  appeared  to  whom  the  fame  judly  belonged;  and 
the  fnips  were  likewife  fold,  and  the  money  ariling  from  the  falc 
paid  into  the  bank^  m  the  names  of  the  plaintiifs  and  the  defen- 
dant D  oaf  on. 

The  plaintiff's  counfel  infilled,  that  as  Dodjon  did  fuffer  Peek 
to  continue  in  poffeffion  of  the  goods,  it  v^^as  a  fraud  on  the  per- 
fons  who  dealt  with  Peele^  and  that  the  aflignment  ought  to  be 
fet  afide,  and  the  defendant  come  in  only  as  a  creditor  under 
the  commiffion,  for  fo  much  as  he  fhall  be  able  to  prove,  and 
receive  a  dividend  pro  rata  only  with  the  refl  of  the  creditors. 

They  alfo  argued,  that  a  mortgagee  of  goods,  though  he  has 
advanced  the  full  value  for  them,  and  the  day  of  payment  is  pall, 
yet  if  he  fufFers  the  goods  fbili  to  continue  in  the  poffefTion  of  the 
mortgagor  is  equally  a  fraud,  as  the  letting  goods  lie  in  a  ven- 
dor's hands  after  he  has  made  a  bill  of  fale,  or  an  abfolute  con- 
veyance of  them,  and  th^n  afterwards  becomes  a  bankrupt,  and 
by  confidering  the  cafe  in  this  light,  they  endeavoured  to  bring 
it  within  the  loth  and  i  ith  claufes  of  the  ftatute  of  the  21ft  of 
'Jac,  the  Firft,  cap,  19. 

And  for  that  it  often  falls  out,  that  many  perfons,  before 

they  become  bankrupts,  do  convey  their  goods  to  other  men 
*^  upon  good  confideration,  yet  ftiii  do  keep  the  fame,  and  are 

reputed  the  owners  thereof,  and  difpofe  the  fame  as  their  own  : 
Be  it  ena6led,  that  if  at  any  time  hereafter  any  perfon  or 

perfons  fliall  become  bankrupt,  and,  at  any  fuch  time  as  they 
"  fliall  become  bankrupt,  fliall,  by  the  confent  and  pcrmifhon 

of  the  true  owner  and  proprietary^  have  in  their  pofleflion,  or- 

der  and  difpofition,  any  goods  or  chattels  whereof  they  fliall 

be  reputed  owners,  and  take  upon  them  the  fale,  alteration, 
"  or  difpofltion  as  owners,  that  in  every  fuch  cafe  the  faid  com- 
"  miffioners,  or  the  greater  part  of  them,  fliall  have  power  to 
"  fell, and  difpofe  the  fame,  to  and  for  the  benefit  of  the  credlt- 
"  ors  which  fliall  feek  relief  by  the  faid  commiflionj  as  full  a$ 
«^  any  other  part  of  the  ©Ulate  of  th®  bankrupt." 

3  The 


OURNE  ' 
DODSQN. 


The  defendant's  counfel  gave  it  as  areafon  why  Boijon  chofe  Bourne 


rather  the  goods  fliould  fiill  continue  in  the  bankrupt's  cuftcdy, 
iiotwithftanding  he  had  a  fufhcient  iien  upon  them,  that  he  did 
not  care  to  fubje6l  hinafelf  to  an  account,  if  he  had  taken  the 
goods  mortgaged  into  his  own  cuilody. 

Lord  Chancellor:  This  is  a  cafe  of  a  good  deal  of  confequence, 
snd  not  without  fome  difficulties. 

The  firft  queftion  is,  as  to  the  affignment  of  fome  fliips  and 
their  cargoes  by  way  of  fecurity  for  a  large  fum  of  money,  10,500/. 
faid  to  be  lent  at  difFeient  times  by  the  defendant  Dodjon  to  Peehy 
and  whether  the  property  of  the  fiiips  and  cargoes  palled  thereby  ? 

The  fecond  qucftioe,  whether  Mr.  Dodjon  is  intitled  to  re- 
tain two  bank  notes  delivered  to  him  by  Feele  the  bankrupt  of 
400  A  each  ( i )  ? 

With  regard  to  the  affignment,  it  is  obje^led,  that  it  is  frau- 
dulent, and  did  not  pafs  the  property  of  the  goods  tQ  the  defend- 
ant Dodfon  ;  for  the  plaintiffs  irjfift  this  was  an  affignment  of 
goods  without  any  pofleffion,  and  therefore  if  affignor  becomes 
bankrupt  afterwards,  that  by  virtue  of  the  claufes  in  the  ftatute 
of  21  Jac,  I.  the  commiffioners  may  fell  them  for  the  benefit  of 
the  creditors  in  general. 

The  facf  is,  the  greateft  part  of  Peeles  effe£ls  at  the  time  of 
the  affignment  were  beyond  fea  j  now,  it  would  be  very  detri- 
mental to  trade,  as  it  would  deter  merchants  from  lending  mo- 
ney, if,  notwitiiftanding  they  fhould  advance  a  large  fum  by 
way  of  mortgage,  the  property  is  not  altered,  but  fubje^l:  to 
mortgagor's  creditors  under  a  commiffion  of  bankruptcy,  unlefs  -  ~ 

the  fliips  return  before  the  commiffion  is  taken  out,  and  the 
.€ffe£l:s  are  in  the  actual  poffieffion  of  mortgagees. 

As  to  the  conitruclion  of  .  the  claufes  in  the  ftatute  of  the  21 
yac*  it  is  a  point  of  very  great  confequence,  and  I  do  not  re- 
member in  this  court,  or  while  I  fat  in  another,  that  the  con- 
ilruftion  of  thefe  claufes  were  ever  made  a  point  in  any  cafe. 

As  to  the  general  cafe,  where  bills  of  fale  are  made  of  goods 
and  the  purchafer  fuffers  the  bankrupt  to  continue  in  poffeirion, 
it  is  plainly  within  the  letter  of  the  ftatute,  but  I  do  not  -think 
this  can  be  conftrued  to  extend  to  a  bare  loan  of  money  upon 
the  goods  by  way  of  mortgage,  for  xhe  words  in  the  claufe  are, 
goods  fold  for  a  valuable  ^onfi deration,  and  valuable  cofifiderat'ion  is 
moft  properly  applicable  to  an  abfolute  fale. 

In  the  cafe  of  pawns,  which  is  fomething  like  theprefent,  the  Piwnee  has  only 
pawnee  has  only  a  fpecial  property  in  them,  in  cafe  they  fiiall  not  a fpcciai  property 
be  redeemed  within  the  time  required.  rcdtt-m-d  wkhU 

According  to  the  original  agreement,  the  defendant  Dodfjn  ths  time, 
was  not  immediately  to  take  pofteffion  of  the  fliips  and  cargoes 
but  at  a  future  day,  and  if  the  bankrupt  had  not  a  right  from 
the  time  of  the  agreement,  to*  exercife  fuch  a  power  over  them 

( i)Thls  money  was  pa[id  by  the  bank-  mitted  the  a^l  of  bankruptcy  ;  DoJfon  by 
rppt  a  few  days  after  the  14  of /'>^.  1734,  his  anfwer  denied  noti.  e  of  the  act  of 
livhen  it  was  alledged,  that  Psilc  com-    bankruptcy.  Rc-g,  Vb,  A»  1740./.  257 
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Bot;RNE  <w.    2.S  he.  before  had,  but  was  now  become  fubjc£l  to  the  mortgage, 
oDsoN.      ^j^^^^        ^^^^  within  the  claufe  of  the  ftatute. 

There  is  nothing  more  common  than  aflignments  of  fhips 
which  are  out  upon  their  feveral  voyages,  as  a  fecurity  for  mo- 
iiey,  and  yet  the  afiignee  does  not  look  upon  it,  that  he  has 
any  propsrtyj  but  the  affignor  dire£ls  the  mailer  of  the  flilps  as 
to  the  voyage,  and  every  thing  neceiTary  ;  and  if  centralis  of 
this  kiiid  had  been  confidered  as  falling  within  thefe  claufes,  this 
cafe  muft  have  happened  frequently,  and  would  not  hav^  been 
the  firfl  time  of  its  being  made  a  point  in  the  courts  in  We/?- 
mifiPer-haL 

Thefe  claufes  have  never  been  tliouglit  of,  till  the  cafe  of 
(/j  Vef.  352.  Stephens  v.  Sole^  before  Lord  Chancellor  Talbot ^  {a)  Jtdy  the  6th, 
3*80  ^S^C^'^'^*  I73<5.  There  a  per/on y  owner  of  three  hoys  helongitig  to  the  river 
i\n  owner  of  Thames,  mortgaged  them,  and  after  he  had  Jo  done,  was  fuffered 
]^u>ys  mortgagee  l)y  the  mortgagee  to  male-  ufe  of  them  hi  the  fame  mariner  as  before 
fb Xbg'^ts^fuf-  fi^'  ^^^^^^  j^^^'^  together y  and  appeared  to.  ail  hitents  the  'ufibie  owner ^ 
fered  by  the  and  perfons  lent  him  money  upon  the  credit  of  his  bci?ig  the  owiier^ 
mortgagee^oufc  ^j^^^  therefore  a  very  flrong  cafe  *,  and  Lord  Talbot^  upon  thefe 
y'^ais  together^  particular  circumflances,  adjudged  it  to  be  within  the  {la- 
and  has  money  tute  J  but  as  this  is  ooly  One  authority,  it  would  not  be  at  all 
lent  him  upon    pyoper  for  me  to  determine  a  cafe  of  fucli  great  confequence  to 

thf  credit  ot  be-  .  ... 

ing  the  owner,  trade,  without  thoroughly  confidering  it;  for  if  it  is  a  void  af- 
they  are  liable  fignmeut,  it  IS  void  at  law,  and  then  I  fnali  not  take  upon  me  in 
rcommifliont)f  ^^tiity,  abloiutcly  to  decide  a  matter  which  is  properly  triable 

bankrupt.  at  law. 

On  the  other  hand,  it  would  certainly  be  of  bad  confe- 
quence, if  I  fhould  determine  this  cafe  not  to  be  within  the 
claufes  of  the  ftatute  of  the  21  Jo,c,  becaufe  it  miift  necelTarily 
open  a  door  to  fraud,  fpr  traders  then  n.ight  borrow  money 
to  the  full  value  of  the  goodt ,  and  though  the  mortgagee  fuffers 
them  to  lie  in  the  hands  of  the  mortgagor,  the  lendev  will  not- 
withftanding  fecure  the  property  to  himfelf,  to  the  prejudice  of 
all  the  reft  of  the  creditors. 

All  that  remains  is.  Whether  Mr.  Dodfon  is  Intitled  to  retain 
two  bank  notes  delivered  to  him  by  Peele  the  bankrupt  of  400/. 
each. 

Where  a  creditor  Now  it  is  Certain,  though  the  a«£l:  of  parliament  of  the^ 
of  abankrupthas  j  j^^,^       j^^g  provided  an  indemnity  for  debtors  to  a  bank- 

f  eceived  money  ,  f   .  ,  .  J  ^  •         r    i      i  i 

of  him,  and  an  rupt  who  pay  their  moncy  to  him  w^ithout  notice  01 '  the  bank- 
aaion is  brought  ruptcy,  yet  that  ftatute  does  not  indemnify  a  creditor  of  a  bank- 
to^r?co?fr\Tck  ^^P^>  unlefs  it  appears  that  he  had  no  notice  of  the  bankruptcy  at 
fiich  money ;     the  time  of  receiving  his  money. 

the\  muft  prove 

fucii  creditor  had  notice  of  the  bankruptcy,  when  he  received  the  fame. 


Where  feiods  are  The  courts  of  law  have  confidered  this  latter  cafe  as  ^ 
c-lditortfter    ^^^^^  always  held  the  affignees  to  a  ftrid  proof  of 

notice  of  an  ac1:  noticC. 
,of  bimbruptcy, 

the  proper  aftion  for  the  alTignees  is  trovej'j  becaufe  thcrc  is  a  tort  In  detaining,  though  he  came  right- 
fully to  the  pofLiTion  ol  the  g^ois. 

The 


'Bankrupt. 


The  next  qiieftion  will  be,  In  what  manner  it  fhall  be  tried?  Bovske 
If  the  aihgnees  in  this  cafe  bring  an  a61:ion  as  for  goods  had  and  ^"^s^*** 
received  to  the  bankrupt's  ufe,  the  courts  at  law  will  nonluit 
them,  becaufe  the  property  was  certainly  out  of  the  bankrupt, 
as  they  were  transferred  for  a  juft  debt,  and  therefore  the  pro- 
per a6tion  would  be  trover,  becaufe  here  is  a  tort  in  detaining  of 
the  goods  (though  he  came  rightfully  to  the  poflefhon  of  them), 
as  they  were  delivered  to  Dodfon  after  notice  of  an  acSl  of  bank- 
ruptcy, for  from  that  time  they  became  the  property  of  the  ge- 
neral creditors  (l). 

But  if  I  direct  the  whole  to  be  tried  in  trover,  it  will  create  a 
difficulty  as  to  the  two  bank  notes,  and  therefore  it  will  be  better 
to  try  it  upon  a  feigned  iHue. 

His  Lordfliip  then  directed  the  two  following  iffiies  : 

Firft,  Whether  the  defendant  John  Peele  became  himlriipt  on  the 
lj\th     February  i^il^,  or  on  an^  other ,  afid  ivhat  day? 

Secondly,  Whether  at  the  time  of  Peek's  hecomir.g  a  hanhriipt^ 
the  tivo JJjips i  5^iggs  Molly,  and  the  goods  in  ihe  iifgmnevt  of 
the  3 0 if /j  I?/' May  1734,  or  any  and  "Lvh'uh  of  thein^were  the  feipSy 
goods,  and  chattels  of  the  defendant  Dodfon  ;  and  ffiund  that  Peeie 
became  bajikrupt  any  other  time  than  that  mentioned  in  ihe  ifue,  the 
fame  t&  he  indorfed  on  the  j"^-0:ea,  and  all  further  dir  ell  ions  refer^ued 
till  after  trial  (2). 

N.  B.  The  parties  afterwards  cornpromifed  it^  and  the  iffue 
was  never  tried, 

(1)  See  Billon  V.  Hyde,  ante  128.  Brown  V.  Heathcote^  pojl,  160.     Ryall  r» 

(2)  Reg,  Lib.  A.  1740.  E.  257.    See    RovjUs^po/i,  165* 


Ex  parte  Marfli.  ^ugffi  ±z  iB:, 

MR.  Ma?flj  a  mercer  died  poffePied  of  goods  to  the  amount     Cafe  95. 
of  2000/.  and  upwards,  fome  time  after  his  death,  his  Poa.  175.  S.  C. 
widow  married  her  hufband*s  journeyman,  but  before  the  mar-  Maaiage  with- 
riaee   articles  were  entered  into,   recitiiip-  that  flie   was  en-  ouc  a  portion  is 
titled  to  an  cuate  or  the  value  oi  ooo/.  and  upwards,  and  alio  ation  for  an  a* 
reciting  that  he  had  taken  the  money  and  given  a  bond  for  fe-  s^'ccmcnc.  (i) 
curing  the  fum  of  6oo/.  to  truftees  for  her  feparate  ufe,  and 
that  (he  fliould  have  the  power  to  difpofe  thereof  as  flie  fliould 
think  fit  by  deed  or  will,  and  being  alfo  in  pofPelTion  of  fome 
plate  belonging  to  her  firft  hufband,  flie  had  a  further  power  by 
the  ar.icles  to  fell  it,  and  to  pay  the  money  arifmg  from  the  fale^ 
into  the  hands  of  the  fame  truftees  for  the  ufe  of  her  children 
by  her  firft  hufband. 

The  wife  is  dead,  but  before  her  death  executes  a  deed,  and 
appoints  tlie  600/.  and  alfo  tlie  plate,  for  the  ufe  of  her  children, 
to  be  equally  divided  between  them. 

(x)  Broivn  V.  Jmesy  pof.  i88.  190.    La?icy  v.  Jihol.  fofl,  1  vol.  44.5. 


The 


TSnntoipt. 

"ma^sh*  '^^^^  Tccorid  hufband  is  become  a  bankrupt,  and  tlie  cliildren  of 
the  firft  applied  to  the  commiifioners  to  be  admitted  creditors  for 
the  600  /.  and  to  have  the  plate  delivered  up  to  them. 

The  commiflioners  refufed,  upon  the  fuggeftion  of  the  bank- 
rupt, that  he  was  drawn  in,  and  deceived  in  the  opinion  he  had 
of  his  wife's  fortune  before  the  marriage. 

The  application  now  on  behalf  of  the  children  that  the  platd': 
may  be  delivered  up  by  the  affignces,  and  that  they  may  be  ad- 
mitted creditors  for  the  600/.  M 
[  159  ]         L:)rd  Cha?tcellor :  Here  is  a  man,  of  the  trade  of  a  mercer,* 
leaves  a  flock  and  goods  to  a  conliderable  value. 

This  ought  to  have  been  divided  according  to  the  ftatute  of 
dirtributions,  one  third  to  the  wife,  and  two  thirds  to  the  chil- 
dren, the  wife  polTefles  the  whole ;  on  her  fecond  marriage,  in 
order  to  provide  for  the  children  of  the  firft,  fiie  and  her  huf- 
band  enter  Into  articles  to  fecure  600  A  for  her  feparate  ufe,  Uc^ 
as  before  ftated. 

This  is  in  confideration  of  the  marriage,  and  of  the  fortune 
fliC  brought  and,  uniefs  fome  fraud  appears,  it  muft  have  it§ 
effea. 

No  doubt  but  this  is  a  contra^  for  a  valuable  confideration  j 
but  then  it  i'--  infiflred  on^  that  this  man  (who  was  the  journey^ 
man  to  the  firft  hufoandj  and  mull  be  prefumed  to  know  what 
were  Mr.  MnrfJf^  efr(;£fs)  was  deceived  in  the  opinion  he 
had  of  Mr.  MarjV%  circumftances,  and  faid  by  the  affignees' 
counfeh  that,  if  he  was  defrauded,  this  is  a  ground  to  re- 
lieve the  bankrupt,  and  the  creditors  have  a  right  to  ftand  in 
his  place. 

All  marriage  agreements  differ  from  other  agreements,  for 
thefe  do  not  arife  from  the  confideration  of  a  portion  only,  but 
on  account  of  the  marriage. 
A  woman's  for-      A  man  thinks  fit  to  marry  a  fingle  woman  or  a  widow, 
tunefaiiip^fhort        imapines  fiie  has  fuch  a  fortune,  and  perhaps  on  a  ftrict 

ot  the  hulband  s  °        ,       -  .   -  ^.         i  i         •     n       i  i    r  n  n 

expeftations,  is  account,  or  by  lOme  deiective  debts,  it  Ihould  lall  inort,  it 
no  reafon  for  would  be  Very  mifchievous  to  fet  afide  marriage  agreements  for 
fettingafide  a     ^his  reafon. 

jnent.  ^  ^  No  inventory  delivered  in  to  the  ecclcfiaftical  court  by  MrSt 

Marpy  as  adminiftratrix  to  her  firft  hufband,  which  ought  to 
have  been  done,  as  the  children  were  intitled  to  two  thirds. 
The  fecond  hufband  and  his  wife  poflefs  themfelves-  of  all  the 
flock  and  goods  of  her  firft  huft^and,  and  never  make  or  deliver 
in  any  inventory  at  all,  nor  did  they  make  up  any  account  byv. 
which  the  children  could  have  what  they  were  intitled  to. 

If  this  came  before  the  court  i*n  a  caufe,  would  they  fet  afidea 
marriage  agreement  on  fuch  circumftances?  They  certainljr 
would  no«:. 

The  plate  depends  upon  another  point. 
Theclaufelnthe     If  this  was  the  plate  of  the  firft  hufband,  and  came  into  the 
l^C'^'li'T//'''^  pofiefilon  of  the  adminiftratrix,  or  into  the  hands  of  the  per- 
gocdz  in  the  fof-   fon  marrviii  g  that  adminiftratrix,  this  certainly  is  not  withiij 

jejjion  of  a  Lfrk- 

r-jpt.j  nvhu-try  he  gam  i  a  general  crsdlty  pal!  be  Uabk  (9  bis  (reditorSi  relates  to  goods  the  bankrupt  h» 


in  his  own  rjght  only^ 


tlie  meaning  of  the  flatute  of  the  21  Jac.  i.  {which  fays  that  all  E  ^^po'-^* 
goods  in  the  poffejjlon  of  a  bankrupt,  ivherehy  he  gains  a  general  ere-  Marsh. 
dity  fhall  be  liable  to  his  creditors)^  becaufe  here  the  adminiftratrix 
had  them  in  auter  droits  and  the  hulband  could  have  them  in  no 
better  right,  and  therefore  not  at  all  liable  to  the  debts  of  the 
fecond  hufband  \  for  the  meaning  of  the  ftatute  (if  it  is  po/Tible 
to  put  any  meanhig  upon  fome  claufes  of  this  llatute,  which  are 
very  darkly  penned)  is  only  with  regard  to  goods  the  bankrupt 
has  ///  his  oiun  right  (i). 

His  Lordfhip  therefore  direBed  the  children  of  the  fir  ft  hufoand  t<^ 
he  admitted  creditors  under  Marfh'j  commijfion  for  the  6qo1.  and  ths 
plate  to  he  delivered  tip  to  them, 

(i)  Vide  Ex  parti  Ellisy  ante  101, 


Brown,  AB.gnQC      Roger  WilU'um:  a  Bankrupt,  v.  Heathcoie    [   i5o  ] 
2ind.  Martyn.  Cdoler  the  z  2d, 

17',  6. 

ryOGER  fV/lHams,  and  his  ip^rtner  Jeremiah  Wilder ,  gave  a    Cafe  96. 

bond  to  the  defendant  ii/^<22'/j^(?/£'  for  1200/.  and  on  the  r.  jr.zndhh 
fame  day  executed  a  deed  of  affignment,   by  which  it  was  P^^'tner  gave  a 
agreed,  if  default  fliould  be  made  in  payment  of  the  money  i°ot /°  S.'d  the 
advanced  by  Heathcote,  Williams  and  Wilder  fliould  make  over  fame  day  by 
to  the  defendant  Heathcoie  or  order,  the  goods  in  the  tv/o  {hips  ^^ed  affigncd  to 
Samuel  and  Molly ^  and  Anne  Billandery  together  M'ith  the  bills  of  goods  in^two^^^ 
hiding,  which  might  be  the  proceed  of  the  returns  of  the  faid  Aipsthea  atfea, 
j:,oods  and  cargo  for  any  port  in  England,  and  that  fhould  be  con-  ofladhi- ^^-d^^ 
figned  to  Williams  and  Wilder,  and  that  they  fhould  put  Heath-  policies  of  infur- 
cote  in  pofTefTion  thereof ;  and  they  alfo  covenanted  that  after  re-  ^"-e,  containing 
ceiving  advice  from  beyond  fea  of  any  goods,  that  they  would  l^oUattS^cu* 
acquaint  the  defendant  Heathcote  with  it,  and  impower  him  to  rityj  the  latter 
difpofe  of  the  fame,  and  keep  the  money  ariiing  from  thence  in  indo^fed  to//, 
fatisfadbion  of  his  bond,  and  if  there  fhould  be  any  overplus,  to  The  b^Ji^brought 

pay  it  to  Williams.  by  the  affignee 

of  R.  }V.  now  a 

bankrupt,  for  thefe  goods,  infifted  that  R.  W.  aded  as  the  vifibie  owner  of  the  Ihip  and  cargo,  being 
not  put  into  the  pofleirion  o^  H.  and  tlierefore  the  plaintiff  intitled  thereto  for  the  benelit  of  the  cre- 
ditors at  large.  The  court  of  opinion  that  every  thing  which  could  Ihev/  a  right  to  Uie  (hip  and  cargo 
■  being  delivered  over  to  H.  R.  I'V'.  could,  no  longer  be  faid  to  have  the  order  and  difpojitlon  of  tliem,  and 
therefore  not  within  the  meaning  of  the  21  Jac,  cap,  19.  and  confequently  H.  has  a,  right  to  retain  the 
fliip  and  cargo,  till  the  principal  fum  of  iioo/.  and  intercft  is  fatisfied  (i), 

Roger  Williams  did  accordingly  afFign  over  to  the  defendant 
Heathcote  thirteen  bills  of  lading,  and  feveral /)o/7V/i?j"  of  i?  fur  a  nee, 
containing  the  goods  in  the  fhip  Samuel  and  Molly,  as  a  collateral 
fecurity  for  the  fum  of  1 200  /.  the  latter  were  indorfcd  to  the 
defendant  Heathcote,  but  the  former  were  not. 

(i)  %o  ex  parte  Ma.'heivsy  2  ^C/*  272*    and  go  upon  another  voyage.    Ex  parte 
Af kin/on  V.  Malings^  2  Durn.  & Eall  462.     lylalhezvs^  2  VeL  272.     Hall  wGn-my, 
Lempricre  v.  PajJcy^  /c'^/V/.  485.    Ex  parte     1  Cooke's  i>.  La^s,  380.  VuL  ex  parte 
Bat/on.,  3  Bro.  Cha.  Rep.  362.    Secus  if    Stad^room,  Vcf.  Jun,  1 63. 
the  creditor  fufter  the  fliip  to  come  back, 

At 


I'aniu'upr. 


At  tlie  time  of  thefe  tranfaftions  bct-'cen  Williams  and  Heaths 

uJCy  the  'y-.:^        -^.t  fea  in  a  voyage  to  Guinem 

Tlie  ::';ht  for  thefe  goods  by  the  plaintiff  as  the 

af'    -  ■  •  :      •    '       :corae  a  bankrupt, 

■i^  lothof  ja?2.  I']  1,6, 

"-^Lt  iii^^  ^i:- VI :/r(  nnu  I'y J  oily  iZo^:n^  :  f.th  of  I  738. 

The  r>'rn»wi;'u)ii  oi  baiikriiptcv  '  /.::-:jis  iifued  the  27th 

of  0<57o'    .   ^  : 

i^.^.:^i'r  i"/:i:uuKs  was  found  a  bankrupt  as  far  back  as 

.    vhuon  of  bankruptcy  has  been  alfo  taken  out 

The  counfel  for  tlie  plaintiff  infilled,  that  this  aflignment  to 
Henthcote  will  not  bind  the  creditoi"s  under  the  commiffion, 
as  Fioger  WiUiains  the  aflignor  a6led  Hill  as  the  vifible  owner^ 
for  the  fliip  and  cargo  were  not  put  into  the  pofleffion  of  Heaths 
cote  \  and  tiierefore  the  plainthf,  as  the  affignee  under  the  corn- 
mi  ilion  of  bankruptcy  againfL  Williams y  is  intitled  to  the  cargo 
for  the  benefit  of  the  creditors  at  large. 
[  151  J        Yqi'  the  plaintiff  was  cited  the  cafe  of  Bourne^  alTignee  of 
{a)  S.  C.  ante    peele  a  bankrupt,  v.  D;dfon,  [a)  the  4tli  of  December  1 740,  and  of 
^^^^    .  Ryalw  Stevens^  March  the  loth,  1743,  and  the  cafe  of  Stevens  v* 

a'Jte^i^j's^C.  ^^^^i  (^^  before  Lord  Talbot ^  who  was  of  opinion  that  an  affign- 
^  bein  indebt  ^^^^^^^  barges  by  a  perfon,  who,  notwithfi;anding  fuch  affign- 
cd  to^^^f  affigns  uieut,  kept  poffeffipn  of  thefe  barges,  and  worked  them,  was  a 
over  barges  to  j9.  fraud  ou  liis  creditors  at  large,  and  therefore  decreed  the  barges 
kX^th'^'poffer-  ^^^^  property  of  thofe  creditors,  and  lawfully  feized  under 
fxon,  this  is  a     the  commillion  againfl  the  aflignor. 

tVaud'oA  the  -  •  ^ 

creditors  at  large,  and  the  barges  may  be  feized  under  a  commiffion  of  bankruptcy  taken  out  afterwards  - 
againft 

Mr.  Koel  for  the  defendant  Heaihcofe, 

At  the  time  of  the  aflignment  the  (hips  were  actually  failed  and 
gone  abroad,  and  therefore  the  delivery  of  the  fliips  and  cargoes 
to  the  defendant  Henthcote  was  impoifible.  In  the  cafe  of  Bourne 
V.  Dodfon^  your  Lordiliip  doubted  whether  the  ftatute  of  the  21 
Jac,  I,  r.  19.  extended  to  a  mortgage  of  goods,  and  was  rather 
incliried  to  think  the  aft  confined  it  to  an  abfolute  fale(i )• 

The  cafe  of  Ryal  v*  Stevens  was  an  affignment  of  a  brewhoufe 
and  utenfils  here  in  England  \  fo  that  the  poifeffion  there  was 
cap^ble  of  being  delivered,  and  confequently  different  from  the 
prefent. 

Stcvtns  V.  Sole  is  alfo  different,  for  the  barges  were  acElually 
worked  in  tlie  river  Thames^  and  therefore  the  pofleffion  of  them- 
might  llkewife  have  been  delivered. 

He  furdier  infiOied  this  v/as  an  aclrua]  alignment,  the  policies  of 
infurance  being  indorfed  to  the  defendant  Hcathcote. 

Mr.  Wilbraham  of  the  fame  fide  argued.. 

That  fuch  a  contra£l  as  the  defendant  made  with  Williams- 
was  a  perfed  and  compleat  fale,  without  the  delivery  of  the 

goods. 

(i)  See  Rvalv,Ro!!e,^oJ.i6i. 

Thai 


Xnnftrupt.'  i6i 

That  if  it  was  not  a  legal  affignment,  yet  the  defendant  had 
an  equitable  lien  upon  the  goods,  by  virtue  thereof,  and  had  a  ^'^thcotk, 
right  to  retain  them  againft  the  plaintiff  as  an  afhgnee  under  the 
commifTion  of  bankrupt  againft  Williams  j  and  in  fupport  of  this 
cited  Taylors.  IVheeler,  2  Vern.  564. 

Lord  Chafjcellor :  In  the  extent  in  v/hicli  this  cafe  has  been 
argued  at  the  bar,  it  is  a  queftion  of  very  great  confequence. 

But  I  would  obferve  in  the  firft  place,  this  is  a  cafe  which  has 
come  feldom  before  the  court,  and  much  ftronger  in  favour  of 
the  defendant  than  fuch  cafes  generally  are. 

For  the  common  cafes  are,  where  the  creditor  has  pretended 
to  fet  up  a  demand  for  an  old  debt,  and  the  perfon  owing  has 
at  that  time  been  in  declining  cireumflances ;  and  this  credi- 
tor, in  order  to  gain  a  preference,  has  procured  an  afHgnment 
of  goods  from  the  debtor,  who  foon  after  becomes  a  bankrupt; 
yet  even  in  fome  of  thefe  cafes,  if  the  creditor  appears  to  be  a 
bona  fide  one,  he  has  prevailed,  though  the  court  leans  ftrongly 
againft  fuch  a  creditor  in  favour  of  the  creditors  at  large. 

Here  the  bond  to  the  defendant  Heathcote,  and  the  affignment, 
bear  date  the  fame  day ;  therefore  this  cafe  ftands  clear  of  any 
colour  of  fraud,  with  a  view  to  gain  to  himfelf  a  preference  to 
other  creditors.  I  mention  this  to  ihew  in  how  much  m.ore  favour-    ^  J 
able  a  light  this  defendant  ftands  than  in  the  common  cafes. 

The  cafe  of  Jacobs  v.  Shepherd^  that  was  originally  heard  be- 
fore Sir  Jofeph  Jekyll,  was  an  affignment  of  goods,  which  at  the 
time  of  the  affignment  v/ere  aftually  beyond  fea,  and  yet  Sir 
Jofeph  fet  it  afide,  as  the  borrower  was  then  in  falling  circum- 
ftances  ;  but  Lord  Chancellor  ^Ing  upon  an  appeal  reverfed  the 
decree  at  the  Rolls  (i). 

I  will  firft  ccnfider  the  cafe  on  general  rules  both  of  law  and  where  there  is 
equity.  aOigr.m-nt  of 

It  has  been  Infifted  by  the  plaintiff's  counfel,  that  this  affign-  brndcargo,  it 
ment  to  Heathcote  is  no  legal  bill  of  fale,  or  legal  affignment  to  ia  a  compieat 
him  of  thefe  goods.  contradl,  tho' 

And  it  muft  be  admitted,  as  to  the  homeward  bound  cargo,  ckiiveredtothe 
it  is  no  legal  affignment.  affignee. 

But  it  has  been  carried  ftill  further  by  the  plaintiff's  counfel, 
for  they  have  likewife  infifted  the  affignment  does  not  amount  to 
a  bill  of  fale  of  the  outward  bound  cargo,  for  want  of  a  delivery 
of  the  goods  themfelves  to  the  defendant  Heathcote, 

I  am  of  opinion  that  a  delivery  in  this  particular  Inftance  was 
not  abfolutely  neceffary  to  make.it  a  compieat  contra£b  ;  as  in  the 
cafe  of  a  horfe  fold  in  a  market  overt,  if  the  buyer  pays  the  money 
for  him,  he  may  maintain  an  action  againft  the  feller,  without 
(hewing  a  delivery  of  the  horfe.  It  is  true,  the  want  of  a  deli- 
very is  often  an  objection,  and  a  material  one,  but  how  ?  Why 
as  a  badge  of  fraud ;  for  where  a  fubfequent  creditor  has  taken 
the  goods  in  execution,  a  prior  creditor  muft  fhew  a  delivery, 
is  in  Tuoine^  cafe,  3  Cc,  80. 


(i)  This  cafe  is  cited  in  S?7mll  v.  Oiid-    Mansfield  in  I  Bv.rr,  478. 
/v  2  P.  VV,  4.3 1 ,  and  more  fully  by  Lord 
Vol,  L  M  But 


'Kan^cttpt. 

Bkowk  v.        gjjj    jjjj  {jj.jj  ^jCq  infificd  on  the  part  of  the  plaintiff,  that  there 

IndorfinK  bills'  ^'^^  "°  proper  words  of  affignment  in  the  deed  1  am  fo  fat 
of  fale  does  not  of  Opinion  With  the  plaintiff,  that  what  has  been  done  in  this 
amount  to  an  ^afe  does  not  amount  to  a  fuflicient  legal  fale.  Even  if  there 
lefs^tlie  goods  are  ^^^^^  hceii  an  indorfemeilt  of  the  bills  of  lading,  it  is  no  aOiial 
dirededto  be  aflignmcnt,  uniefs  the  goods  were  diredled  to  be  dehvered  to 
tm^nlf     '^'^  ^^^^  aflignee. 

Affignees  under  ^^^^       queflion  will  comc  to  this,  whether  the  defend- 

commiffions  of  ant  Heathcote  hath  not  a  fufhcicnt  lien  upon  the  goods  in  point 

f  Ted^toair^^  of  equity  ?  for  it  has  been  truly  faid,  that  alfignees  under  a  com- 

equitable  liens    rniiTion  of  bankruptcy  muft  take  fubje£l  to  all  equitable  liens 

ag.iinft  the  bank-  againft  the  bankrupt  himfelf.  The  cafe  of  Taylor  v.  Wkeeler  is 
rupthimfelf.       ^^^^^^  -^^  p^-^^^^     ^  ^^^^ 

AlTignments  of  In  the  cafe  of  Cock  v.  Goalfillowy  Trtn.  term  the  8th  of  Geo.  i, 
chofes  in  adlion  L^j,  Mcicclesfidd  was  of  the  fame  opinion  (i).    The  rrround  the 

for  a  valuable  ^  •      i-         -i  rF  r  u     i  i  i 

confideration,  court  goes  upon  IS  this  ; ,  that  aihgnees  of  bankrupts,  though 
are  good  againft  they  are  truftecs  for  creditors,  yet  ftand  in  the  place  of  the  bank- 
creditors  unjer a  Y\x^ts^  and  they  Can  take  in  no  better  manner  than  he  could; 
bankruptcy.  therefore  aiTignments  of  chofes  in  aciion  for  a  valuable  confide- 
ration have  been  held  good  againft  fuch  afTignees. 

If  this  is  an  affignment  therefore  for  a  valuable  confideration, 
it  will  prevail  in  equity  in  favour  of  the  defendant  Heathcote,  It. 
-         _    is  very  true,  the  deed  is  not  an  a£tual  affignment,  but  yet  there  is 
L  ^  3  -i     fufficient  upon  the  face  of  it  to  fhew,  that  Heathcote  had  a  charge 
and  lien  upon  the  goods,  by  virtue  of  the  loan  of  the  1200/. 

The  policies  of  infurance  have  been  indorfed  to  him,  though 
the  bills  of  lading  and  invoices  have  not. 

I  will  firft  confider  the  cafe  on  general  rules  of  equity. 
Suppofe  Roger  Williams  had  declared  only  by  the  deed,  that 
though  he  kept  the  poffeffiion  of  thefe  goods,  theyfliould  ftill  re- 
main as  a  collateral  fecurity  to  the  defendant  Heathcotey  it  would 
have  been  an  equitable  lien. 

It  has  been  further  objecled  by  the  plaintiff's  counfel,  that 
all  this  was  executory  only,  and  no  lien  gained  till  the  goods 
came  home. 

This  is  by  no  means  a  necefTary  confequence  from  the  claufe^ 
in  the  deed,  and  befides  there  is  one  claufe  which  exprefsly  en«^ 
ables  Heathcote  to  fell  and  difpofe  of  fuch  effecls,  and  keep  the 
money  arlfmg  thereby  in  fatlsfaclion  of  his  bond,  upon  return- 
ing the  overplus  to  Williams. 

Therefore  taking  into  confideration  the  whole  of  this  deed,  it 
amounts  to  an  equitable  lien  upon  thefe  goods,  as  a  covenant  to 
execute  a  power  is  confidered  as  done.    Vide  Ld.  Covefitrys,  cafe, 
(«)  S.  C.  ^P.    {a)  And  I  am  of  opinion,  as  this  appears  to  be  'a  fair  tranfaftion, 
^S^^e^i^Mcd'iV  ^^^^  money  a£Uially  paid,  and  not  an  old  creditor  endeavouring 
Max? in  Eq      to  get  an  undue  preference,  that  it  ought  to  be  fupported  in 

klUaie.  equity. 

I  lliall,  in  tlie  fecond  place,  confider  what  has  been  urged  by 
plaintiff's  counfel  upon  the  claufes  in  the  21  jff^c,  c,  19.  that 
thefe  goods,  by  virtue  of  that  ilatute,  are  vefted  in  the  affignees 


(1}  ^  F.  /r.430.   %oMod.  489.  I  Burr.  478.  S.  C, 

of 


of  the  bankrupt,  for  want  of  the  delivery  of  them  to  the  defend-    "Brown  v. 
ant  Heathcote  by  Roger  Williams,  and  that  the  defendant  can  ^^^^-^^^te. 
only  come  in  as  a  creditor  under  the  coitimiflion,  and  is  not  in- 
titled  to  retain  tiiem  till  his  whole  1200/.  is  fatisfied. 

It  has  been  in  lifted,  that  as  there  was  no  indorfement  of  the 
bills  of  lading  ar.d  invoice  to  the  defendant  Heathcote^  they  were 
left  under  the  fole  dire6lion  and  dlfpofition  of  the  bankrupt ; 
and  therefore  are  fubjeft  to  the  claufes  in  the  a61:  of  parliamenr. 

If  this  doclrine  fliould  prevail,  it  would  be  attended  with  the 
moft  mifchievous  confequence. 

Tliere  has  been  no  determination  upon  thefe  claufes,  fo  that 
•according  to  the  rule  in  refpe£l:  to  laws  in  other  countries,  they 
might  be  f^iid  to  be  gone  into  defuetude. 

Such  a  conftrudlion  would  bind  up  property,  fo  that  it  v/ould 
be  a  great  detriment  to  trade  and  commerce  in  general. 

I  do  not  think  thefe  claufes  were  ever  meant  to  extend  to 
mortgages  or  pledges  for  money  or  goods,  becaufe  it  is  impof- 
fible  in  an  alignment  of  goods  beyond  fea,  that  they  can  be  de- 
livered over  to  the  alTignee. 

"  If  any  perfon  flrali  become  bankrupt,  and,  at  fuch  time  as  Claufeofthe 

they  ftiall  fo  become  bankrupt,  fliall,  by  the  confent  and  per-  ^atute  in  quef- 

miifion  of  the  true  owner  and  proprietary,  have  in  their  pojjejfiouy 
*'  order,  and  difpofition,  any  goods  whereof  they  fliall  be  reputed 
"  owners,  and  take  upon  them  the  fale,  alteration,  or  difpofition 
"  as  owners,  that  in  every  fuch  cafe  the  faid  commiffioners  fliall    L  ^^4  J 

have  power  to  fell  and  difpofe  the  fame  to,  and  for  the  be- 

nefit  of  the  creditors,  which  fhall  feek  relief  by  the  faid  com- 
"  miifion,  as  fully  as  any  other  part  of  the  eftate  of  the  bankrupt.'' 

The  a6t  does  not  confine  it  merely  to  having  the  goods  left  in 
their  po If ejfion,  but  alfo  the  order  and  difpofition  thereof,  which 
is  explained  by  the  words  that  follow,  "  whereof  they  fJjall  h 
reputed  owners,^' 

To  apply  this  to  the  prefent  cafe. 

With  regard  to  the  (hip,  there  is  no  colour  to  fay  It  was  fo 
left  in  Williams^^  poffelTion,  as  that  he  could  take  upon  him  the 
trder  and  difpofition  thereof 

Confider  it  in  the  other  refpe£ls.  ' 

The  bills  of  lading  and  invoice  were  delivered  by  Wil!ia7ns  to 
Heathcote,  fo  that  every  thing  which  could  iliew  a  right  to  the 
goods  was  delivered  over  to  Heathcote ;  then  how  could  Willianii 
be  faid  to  have  the  order  and  difpofition  of  them  ? 

I  am  of  opinion  therefore  upon  the  whole,  that  this  is  not 
within  the  meaning  of  the  aft  of  parliament  of  the  21  Jac.  i, 
without  entring  into  the  nicety  of  tlie  words  true  owyih"  and  pro^ 
prietary,  and  I  do  agree  with  Mr.  TFilbrahamy  that  in  this  court 
the  mortgagors,  as  having  much  the  l;u-gcft  fliare  in  the  eftate, 
are  confidered  as  owners  and  having  the  property  in  if,  and  for 
that  reafon  mortgages  are  not  within  tlie  intention  of  this  acV  ( 1 ). 

Let  it  be  referred  to  the  Mafter,  to  take  an  account  of  what 
is  due  to  the  defendant,  for  the  fum  of  1 150/.  part  of  the  fum 

i  (,1;  See  Rvall  v.  RolU,  foft,  1 64. 

'Ma  of 
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Brown  IT.  of  i20o/.  mentioned  in  the  condition  of  the  bond  dated  the  loih 
l£ATHcoTE,  ^£  j^^j^^^f^y  1*736,  and  in  the  indenture  of  the  fame  date,  and  alfo. 

for  the  fum  of  25  /.  afterwards  advanced  by  him,  upon  an  infu- 
ranee  of  the  goods  mentioned  in  the  faid  indenture,  together  with 
intereft  for  the  fame,  at  the  rate  of  5  per  cent,  per  aim.  and  the 
defendants  Heathcote  and  Martin  are  to  come  to  an  account  before 
the  Mafter  for  the  goods  and  eiFeds,  part  of  the  cargoes  of  the 
two  fliips  called  the  Samuel  and  Molly  and  Ann  Blllander^  and 
the  produce  of  the  faid  fhips,  and  what  fliall  be  coming  on  the 
faid  account  of  the  faid  goods  and  effects,  and  alfo  the  produce 
of  the  faid  fhips  is  to  be  applied  in  the  firft  place,  in  payment  of 
what  fiiall  be  found  due  to  the  defendant  Heathcote  for  his  princi-- 
pal,  intereft,  and  cofts,  and  to  the  defendant  Martin  for  his  cofts; 
but  in  cafe  the  money  that  (liall  be  coming  on  the  faid  account 
of  goods  and  ef}c£ls,  and  alfo  of  the  produce  of  the  faid  Ihips, 
iliall  not  be  fufficient  to  pay  unto  the  faid  defendant,  what  fhall 
be  found  due  to  him  for  principal,  intereft,  and  cofts  as  aforefaid, 
then  the  faid  defendant  Heathcote  is  to  be  at  liberty  to  come  in  for 
the  refidue,  as  a  creditor  under  the  refpe(SUve  commiiiions  award- 
ed againft  the  faid  Roger  WtlUams  '  and  Jeremiah  Wilder^ 
and  to  receive  a  dividend  in  rc:fpe6l  thereof,  in  propoition  with 
the  other  creditors. 


Jananry  the         Barvcji  a  Bankrupt,   j  iiamtitts, 

«7ch,  1749. 

Cafe  97.     i^i'//'?  Executor  of  Jonathan  Stephens,  and  others.  Defendants. 

169^375"^^^*  ¥  Hardwicke  Chancellor,  alTifted  by  Sir  William  Lee 

370.' S.  C.  JL#  Lord  Chief  Jiijiice  of  the  court  of  King's  Bench^  Sir  Thomas 
Uponthe  con-  Parker  Lord  Chief  Baron  of  the  court  of  Exchequer,  and  Sir  Tho- 
yacj^'cap.%.f.  Burnet  o?ie  of  the  Juf  ices  of  the  court  of  Common  Pleas. 
11.  determined  Mr.  Juftice  Bumet :  William  Harvcf^  a  trader  within  ihc 
l^r^tk  tif ^^"^^^^P^  a£ls,  being  indebted  to  Benjamin  and  Jofeph  Tomhinsy 
fon  advances^^  did  by  indenture  of  the  2d  of  June,  1732,  demife  his  houfe, 
money  upon  a  brewhoufe,  and  out-houfes,  and  coppers  and  utenfils  fixt,  or  be^ 
of"id""a*nd^does  ^^"g*^"o  brewhcufe,  for  a  term  of  500  years,  redeemable 

jiocinfift  upon  a  upon  payment  of  1500/.  and  intereft. 

deiivery^thereof,  On  the  I ^t\i  oi  OSl oh er,  1 736,  Harvcjl  entred  into  partner-; 
cred^tofcheven!  ^hip  With  Jonathan  Stephens  deceafed,  to  whom  Rolle  the  defend^! 
dor,  and  not  on  ant  was  cxccutor,  and  the  utenfils  and  ftock  in  trade  were  ap-j; 
cuiar^urit^'^""  praifed  at  14>qoo/.  and  Harvefl  conveyed  one  moiety  thereof  to;! 
aid  ought  to  '  Steve?is'y  they  carried  on  tlie  trade  jointly  till  the  26th  of  June^^ 
come  in  under  a  1 740,  when  HcirveJl  became  a  bankrupt.  ! 
bricm^tr''^  On  the  24th  of  Deceraber,  1736,  Harvef  in  confideration  of  if 
againft  \he  ven-  4000/.  did,  by  way  of  fccuriug  tiie  fame,  affign  over  his  moiety'j 
dor,  as  much  as  of  the  utcnfils  and  ftock  in  trade  to  one  Potter  in  truft  for  5/<?-  i 
that  placets  a  eoa-  ""^^'^^h  ^^^d  there  was  a  claufe  in  that  mortgage  to  fecure  any  lums 
fidence  in  the  that  ftiould  be  afterwards  lent,  \ 
bankrupt  perfo-  Thomas  Reynell  hzLYiu^  entered  into  two  bends  as  a  furetj 

for  HarveJ}^  he  on  the  icth  of  Dccetnher  1737?  m  conrideratioij 

ol. 


bit  1006/.  afligned  one  feventh  of  his  moiety  of  the  partnerflilp  ^J^^^^^"^* 
ftock,  d5fr.  to  SixThomas  Rey?iell^  with  a  defeazance  to  be  void 
upon  his  iiidemiiifyi.ng  him  againft  the  bonds  :  the  houfe  and 
brewhoufe,  with  the  oat-houfes,  had  been  mortgaged  to  the 
Tomkins*s  in  1725:,  for  fecuring  1200  /.  and  in  1731  this  mort- 
gage wasafligned  over  to  one  Baugh,  who  in  November  1736  re- 
conveyed  all  the  utenfils  to  William  Harvejr  the  bankrupt. 

By  indentures  of  leafe  and  releafe  bearing  date  the  6th  and  *?th 
of  Septe?nher^  ^73^?  Baugh  in  confideration  of  the  principal  mo- 
ney, by  the  dire£lion  of  Harvijl^  affigned  over  his  mortgage  to 
Stevensy  and  Harvefl  affigned  over  a  moiety  of  the  utenfils,  as  a 
tollateral  fecurlty  5  upon  this  mortgage  2355  /.  is  due,  that  it 
if  plain,  that  this  mortgage  ivill  be  preferred ,  as  to  the  real  ejlate,  to 
the  Tomkins's,  bat  their  mortgage  ivill  be  preferred  as  to  the  collate^ 
ral  fecurity  of  the  uterfils :  the  lafl  mortgage  is  of  William  Har^ 
'ufl  to  his  fon  George i  dated  the  6th  of  March 1738-9,  of  one 
feventh  part  of  his  flock,         for  1000/. 

The  queftion  is,  Whether  all,  or  any,  and  which  of  thefe 
mortgagees  will  be  intitled  to  refort  to  the  utenfils,  ^c,  for  a 
fatisfadlion,  or  v/hether  they  muft  come  in  under  the  commif- 
fion  ?  And  it  depends  upon  this.  Whether  thefe  mortgagees  or 
any,  and  which  of  them,  did  not  fo  permit  the  bankrupt  to  con-  [  166  ) 
tinue  in  poireflion,  as  to  be  within  the  exprefs  words  of  the  ftatutc 
of  the  21  Jac\  I.  cap,  19?  I  vvill  confider  this  queftion  in  three 
lights. 

Firjly  Th'i  nature  of  a  mortgage  or  conditional  fale  of  fpeci- 
fick  goods  or  things  in  poUcffion,  (of  which  there  might  have 
been  an  actual  delivery),  where  the  bankrupt  is  fuifered  to  con- 
tinue in  poiTei'lion  till  his  bankruptcy,  and  whether  there  is  any 
difference  betwixt  fuch  a  mortgage,  when  made  to  a  ilranger  or 
when  made  to  a  partner  ? 

Secondl^^^  The  nature  of  three  of  thefe  mortgages  to  flrangers, 
as  fales  partly  of  things  in  poffeffion,  as  utenfils,  ^6-.  and  partly 
of  chofes  in  a6lion,  as  debts  and  profits  in  trade. 

Thirdly,  Whether  there  will  be  any  difference  as  to  the  general 
rule,  betwixt  fuch  a  mortgage  made  to  a  partner,  and  made  to 
a  ftranger. 

Although  the  prefent  queftion  muft  be  determined  upon  the 
ronftrucStion  of  the  ftatute  of  the  %i  Jac,  i.  yet  it  is  neceiiary  to 
confider-4he  conditional  creditors  as  to  their  debts  before  that 
ftatute  j  but  it^^is  previoufly  neceffary  to  clear  the  cafe  of  argu* 
ments  drawn  from  the  nature  of  pawns,  which  are  foreign  to 
the  prefent  queftion. 

It  is  contended  that  pawns  among  the  Romans  required  a  de* 
livery,  but  that  mortgages  did  not. 

As  to  the  Roman  law,  there  v/as  an  authority  cited  from  yi{ft, 
Lif,  lib,  4.  tit,  6.  fee,  7.  Nam  pignoris  appellatione  earn  proprie  rent 
contineri  diciniiis,  qu.e  fmul  etiam  traditnr  creditori,  maxime  fi  niO" 
hilis fit  \  at  earn,  qu>2  fine  traditione  nuda  conventione  tcnctur,  pro- 
prie hypothec^  appellatione  contineri  dicimus.  If  tliis  paffagc  ftood 
alone,  it  might  go  a  great  way  to  prove  what  it  was  cited  for* 
but  when  I  produce  authorities  to  Ihew  that  pi^nus  is  as  valid 

M  3  without 


i66 


Ryali.  v.    without  a  delivery  as  with  one,  it  mufl  be  allowed  that  thefe 
RoLLE.     pafTages  have  been  fo  interpreted,  th2.tpignus  can  only  be  of  goods 
capable  of  delivery,  and  hypothixa  of  goods  not  capable  of  deli- 
very.    Domat,  /,   I.  c»   l.y.   I.  Woody  lib,  3.  cap*  2.  />.  219. 

D     50.  ^.  16. 

Delivert  is  then  not  of  the  elTence  of  a  pawn  in  the  Reman 
hwj  and  other  countries  adopting  the  Roman  lav/  have  corrected 
this,  that  if  a  pawn  be  not  delivered,  it  fiTall  not  aflect  a  pur- 
chafer  for  a  valuable  confideration :  but  if  this  had  been  the  true 
diiliii^lion,  it  would  have  no  influence  unlefs  the  R^oman  hypcthe" 
ca  and  an  EngliJJj  mortgage  were  of  the  fame  nature,  which  they 
are  not ;  for  an  hypotheca  gave  only  a  lien  and  no  property,  v.-lrh 
a  right  to  be  fatisfied  on  failure  of  the  condition-,  a  mortgage 
with  uSj  is  an  Immediate  conveyance  with  a  power  to  redeem, 
and  gives  a  legal  property. 

If  a  man  gives  an  hypotheca  or  p'/gmis  with  a  condition,  that 
.  if  the  money  is  not  paid  at  a  day,  the  pawnee  flisdl  enjoy  the  goods 
pt  fuch  a  price,  that  is  not  in  the  nature  of  a  pawn,  but  a  fale. 
Juji,  Cod.  /.  4.  /.  54.      2.  Sifundum  parent es  tui  ea  lege  vendide^ 
runt:  \ut'\Jive  ipfi^  five  hdiredcs  eorum  emptori  pret'ium  qucndocun* 

„  qiie^  vel  intra  cert  a  tempora  ohtuUJj'enty  rejlitueretur  *,  teque  parato. 

t  ^  7  J  Jntisfacere  conditioin  diBcZ^  hares  emptori  non  parety  tit  cordraSlus  Ji- 
dcs  fervetur^  aci'w  prefcript  'is  verbis ^  vel  ex  vendiio  tibi  dahitur  :  ha-* 
hita  ratione  eoritm^  qiae  poji  oblatam  ex  paBo  qnantiiatem  ex  eo  fiindo 
adverfarium  pervenerimt.  This  is  the  defcription  of  an  Englifi. 
mortgage  in  the  Rainan  law,  and  as  to  the  fale  of  moveables, 
Cod^  I.  4.  f.  54.7".  7»  ^i  ^  te  comparavit  is,  cujus  meminijli,  is^  cofi" 
i>enitf  lit  Jl  intra  cerium  tempus  foluta  fuerit  data  quantitas.  Jit  res 
inempia,  remitti  hanc  conventmiem  refcripto  nojlro  non  jure  pe- 
ps,  Sed  ft  fe  fultrahat  iit  jure  dominii  eandem  rem  rctineat :  denuncia^ 
t  ion  is  ei  ob/ignationis  depoftionifaue  remedio  coptra  fraudem  potes  jiiri 
iiiO  confulere. 

All  that  can  be  argued  from  the  Reman  law  with  regard  to 
pawns  will  be  foreign  to  the  queftion,  and  fo  will  what  may  be 
|rgiied  from  the  EngUfh  lav/  with  regard  to  pawn?,  for  delivery 
is  of  the  eflence  of  an  EngUf  pa^ai,  ^  H.  7.  i.  Bro,  Title 
-pledges^  pL  20.  Title  Trefpafs,  pL  2']i.  and  2  R.  Rep,  429.  and 
'no  authority  contradids  thefe  refolutions. 

2  Leon,  30.  and  Telv.  are  both  cafes  not  of  pawn.? 

but  of  bailm.ents  to  a  third  perfon,  to  fell  for  the  ufe  of  credi- 
tors: and  it  is  trpe,  that,  in  thefe  cafes,  the  creditor  will  have 
an  interefi:  in  the  performance  of  the  contrail:,  and  may  fue  the 
baillee. 

There  is  fcarce  any  book  that  treats  upon  pawns,  but  confiders 
them  as  in  the  poffeffion  of  the  pawnee;  as  v/here  it  is  debate^ 
whether  a  pawn  may  be  ufed  ;  and  the  difference  laid  down  be- 
tween a  pawn  and  a  diftrefs  is,  that  a  diftrefs  rnay  not  be  ufed, 
becaufe  the  party  in  that  cafe  comes  into  pofieiTion  by  zQt  of  law, 
and  in  the  other  by  the  a£l  of  the  party.  Owen  124.  2  Raym, 
gij*     Snlk.  522.     Coggs  and  Bernard, 

The  diftin6lion  between  mortgages  and  pawns  is  laid  down  in 
Noy  137,  and  in  Cro»  Jac.  245.  I.  There  is  a  difference  betiveen 
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moi'i gaging  of  lands  and  pledging  of  goods  ;  for  the  mortgagee  has  an    Ryah  i/. 
abfolute  intereft  in  the  land,  whereas  the  other  has  but  a  fpeciul 
property  In  the  goods  to  detain  them  for  his  fecurity.  Per  Fleming 
Ch.  J.  et  al\  Sir  John  Ratclife  verf.  Davies, 

2.  Telverton  178.  The  ckHvery  is  nothing  but  the  bare  cuflo- 
dy,  and  it  is  not  uke  to  a  mortgage  *,  for  then  he  that  has  the  in- 
tereil  ought  to  have  the  money,  but  in  the  cafe  of  a  pledge,  it  is 
only  a  fpecial  property  in  him  that  takes  it,  and  the  general 
property  continues  in  the  firft  owner,  upon  tender  of  the  money 
fecured  by  the  pawn,  by  the  pawner,  the  property  notwithiVand- 
ing  the  refufal,  is  reduced  conftantly  to  the  pawner  without 
claim.    S.  C.  2  Bnljl.  30. 

The  next  queftion  to  be  confidered,  will  be  in  relation  to  the 
condition  of  creditors  where  the  debtor  continues  in  pofleffion  of 
the  goods  mortgaged :  this  waS'  fraudulent  at  common  law,  and  ^, 
the  11^.  Eliz.  cap.  ^»fec.  I.  2.  provides  againft  it,  that  it  JJjall  be  *  ' 

void.    There  is  no  diftinftion  whether  the  fale  be  abfolute  or 
conditional:  courts  of  equity  and  juries  are  to  conhder  upon  the    r  -i 
whole  evidence  whether  the  conveyance  was  made  with  a  view  to 
defraud  or  not. 

This  aft  does  not  extend  to  conveyances  upon  good  conflder- 
ation,  unlefs  the  circumftances  have  the  appearance  of  a  defign 
to  deceive  creditors  ,  but  where  the  goods  or  deeds  have  been  left 
with  the  vendor  fo  notorioufly,  as  that  there  could  be  no  defign  to 
defraud,  this  has  never  been  looked  upon  as  fraudulent. 

Tivine\  cafe,  3  Co,  80.  is  a  leading  cafe  upon  fraud  on  this 
a£): ;  the  tranfa£lion  there  v/as  held  fraudulent,  though  upon 
good  confideration,  for  that  it  Vv^as  not  bonafide^  becaufe  the  ven- 
dor was  left  in  pofleflion,  and  traded  upon  the  credit  of  the  goods 
fold  :  it  is  hard  to  affign  a  reafon  why  a  buyer  fhould  leave  goods 
in  the  hands  of  the  feller,  unlefs  to  give  him  a  falfe  appearance 
of  circumftances  and  credit. 

It  was  infilled,  that  there  were  feveral  cafes  that  had  made  a 
diftinftion  as  to  the  polTefiion,  after  a  conditional  fale,  betwixt 
fuch  conditional  and  an  abfohite  conveyance  of  lands  and  goods. 

1  will  fliew  that  the  cafe  of  lands  is  not  applicable. 

2  Bidji.  226.  I  Ro.  Rep.  3.  refolved,  That  the  grantor's 
poflelTion  of  the  land  was  not  fraudulent ;  but  Lord  Coke  laid. 
That  if  the  grantor  had  continued  in  polTeffion  of  the  original 
Jeafe,  that  would  have  made  it  fraudulent. 

FoffcJJion  can  be  no  otherwife  a  badge  of  fraud,  than  as  it  is 
calculated  to  deceive  creditors :  as  to  the  poflelTion  of  goods,  I 
have  no  way  of  coming  to  the  knowledge  of  the  owner,  but  by 
feeing  who  is  in  polleffion  of  them ;  but  the  poHeflion  of  land  is 
of  a  different  nature,  for  a  man  may  be  in  poffcihon  of  lands,  as 
a  tenant  at  will,  as  a  mortgagor  is,  to  the  mortgagee,  before  the 
condition  broken. 

A  purchafer  may  call  for  the  title  deeds,  and  need  not  be  de^, 
ceived  unlefs  he  will :  but  this  is  not  the  cafe  of  goods,  where 
they  are  left  in  the  poffcnion  of  the  feller:  a  fecond  mortgagee 
fliali  never  be  compelled  to  difcover  his  title,  3  WliL  230.  (^0-  (tf^Hrad^-. 
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^Kol\'"'     ^^^^^^^  ^^^^         mortgagee  has  contributed  to  draw  him  m  hf 
leaving  his  title  deeds  in  the  mortgagor's  hands. 

There  may  be  a  cafe  as  in  Eq.  Caf.  Ahr.  321.//.  7.  where 
leaving  title  deeds  with  the  mortgagor  will  not  be  conflrued  as  a 
badge  of  fraud,  on  account  of  the  particular  circumftances  (  i 
Roifton''^"''^  A  cafe  was  cited  Pr\  Ch,  285  There  a  fupercargo, '  hav^ 

ing  fhipped  goods  of  his  own,  borrowed  money  at  40  per  cent^ 
^  and  made  a  bill  af  fale  of  the  goods  to  the  plaintiff 5  the  goods 
v/ere  carried  and  fold  abroad ;  and  upon  a  queftion  betwixt  the 
particular  vendee  of  thefe  goods,  and  a  judgment  creditor  of  the' 
vendor's,  Lord  Coivper  decreed  in  favour  of  the  vendee  ;  he  took 
no  difhinftion  betwixt  conditional  and  abfolute  fales,  but  found- 
ed his  determination  upon  the  fairnefs  of  the  tranfaclions  his 
words  are,     That  here  was  no  poffeffion  calculated  to  acquire  a 

falfe  ciedit,"  which  is  a  plain  declaration  that  a  pofiefiion  fo 
calculated  as  to  acquire  a  falfe  credit,  would  have  made  the  tranf- 
a^tion  void.  There  is  a  farther  faying  in  the  report,  that  it  is 
true,  in  cafe  of  a  bankrupt,  fuch  keeping  in  poffeffion  after 
a  fale,  will  make  the  f;iie  void, 
[  i6p  ]  T,his  mud  mean  fuch  poffeffion  as  would  give  a  falfe  credit, 
and  all  that  is  laid  down  there  is,  that  a  poffeffion  to  acquire  a 
'falfe  credit,  would  make  fuch  a  tranfa£lion  void,  otherwife  not. 

Maggot  and  Wills,  I  Raym,  286.  and  cafes  in  the  time  of 
King  IVUliam  the  Third,  159.  From  both  tliefe  reports  it  appears, 
that  the  cafe  was  fo  defeftively  Hated,  that  the  court  could  form 
no  judgment  upon  it,  but  fent  it  back  again  for  a  new  trial,  and 
the  diduni  of  Lord  Chief  Juftice  Holt  is  againft  the  cafe,  for 
w-^ich  it  was  cited  no  notice  of  the  ftatutes  of  bankrupts  was 
taken  in  the  whole  cafe;  hut  ifo//  takes  it  up,  upon  the  frauds 
a;id  gives  it  as  his  opinion,  that  it  was  not  fraudulent,  and  it  is 
very'  clear,  that  it  was  not  the  diftiniVion  betwixt  a  conditional 
and  abfolute  fale  which  weighed  with  him  at  all.  He  diftinguifhes 
\  betwixt  a  bill  of  fale  to  a  landlord,  and  to  any  other  creditor  ;  fo 

that  it  was  his  opinion,  that  it  was  not  fraudulent  in  the  cafe  of  a 
landlord.  From  all  thefe  cafes  it  appears,  that  upon  the  con- 
ilruclion  of  the  ftatate  of  the  13th  of  Eliz.  there  is  no  room  to 
make  a  diffin(St:ion  betwixt  conditional  and  abfolute  fales  of  goods^ 
if  made  to  defraud  creditors^  but  a  court  or  jury  are  left  to  con- 
lider  of  this  from  the  circumfrances  of  the  cafe. 

The  legiflature  have  thought  neceffary  to  defcribe  what  goods 
.  were  a  bankrupt's  or  not,  and  for  this  purpofe  the  2  iff  of  Jar,  i , 
was  made,  and  by  that  acl  the  tenth  fe6lion5  which  is  the  pre- 
amble to  . the  eleventh  fe<Stion,  though  it  is  printed  with  the  for- 
mer fection,  by  miftake,  'fays,  "  And  for  that  it  often  falls  out 

that  many  perfons,  before  they  become  bankrupts,  do  convey 
"  their  goods  to  other  men  upon  good  confideration,  yet  ftili  do 

keep  the  fame,  and  are  reputed  the  owners  thereof,  and  difpofe 


Now  merely  confidering  things  in  poffeffion,  the  mifchief 
Was,  tkat  thefe  perfons,  before  the  aft,  made  over  their  goods, 
and  yet  were  fuffered  to  continue  in  poffeffion,  as  if  the  goods 

(l)  Petier  v,  Rujfdl,  2  Feni.  726.  S.  C.  See  alfo  the  cafe  of  Tourk  v.  Rand,  2  Bro, 
Cha,  Rep.  650. 
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%Vere  ftill  tlieir  own ;  and  this  was  the  thhig  intended  to  be  reme-    Kvall  v. 
died,  and  there  is  no  diftin^tion  made  here  between  abfolute  and 
conditional  faies. 

Then  confider  the  enaBing  claufe, 

"Be  it  ena6ledj  that  if  at  any  time  hereafter  any  perfon  or 

perfons  fhall  become  bankrupt,  and^  at  fuch  times  as  they 
*'  fhall  fo  become  bankrupt,  fhall,  by  the  confent  and  permiffion 

ftf  the  true  ouoner  and  proprietary  ^  have  in  their  pofieiTionj  order, 

and  difpofition,  any  goods  or  chattels  whereof  they  fliall  be  re- 

piited  owners,  and  take  upon  them  the  fale,  alteration,  or  dif» 
*^  pofition  as  owners,  that  in  every  fuch  cafe  the  faid  commif- 

fioners  fhall  have  power  to  fell  and  difpofe  the  fame,  as  fully 

as  any  other  part  of  the  bankrupt's  eftate." 

It  is  not  to  be  doubted  but  as  the  preamble  makes  no  diftinc- 
tion  betwixt  abfolute  and  conditional  fales,  fo  the  ena£ling 
claufe  v/ill  take  in  the  one,  as  well  as  the  other. 

The  only  thing  contended  for  is,  whether  the  mortgagee  fhall 
be  confidered  as  the  true  owner ^  or  the  mortgagor,  and  there  is  no 
doubt  the  conditional  vendee  is  the  true  owner  or  proprietary^  and  [  170  J" 
there  is  no  reafon  to  make  a  diftinftion  between  an  abfolute  and 
conditional  vendee,  but  by  confounding  the  difference  betwixt 
pawns  and  mortgages. 

There  might  fome  doubt  arife,  if  this  was  the  cnfe  of  a  pawn, 
as  in  the  cafe  3  Bulftr,  17.  but  it  cannot  be  doubted  in  the  cafe 
of  a  mortgage,  for  it  is  an  immediate  fale  to  the  mortgagee  ;  and 
tho'  the  mortgagor  may  buy  it  again,  or  redeem  by  favour  of  a 
court  of  equity,  yet,  till  then,  the  vendee  is  the  abfolute  proprietor. 

On  a  pawn,  the  pav/n  is  complete  by  a  delivery ;  but  on  a 
conditional  or  abfolute  fale,  the  fale  is  compleat  by  the  contraft, 
and  the  party  is  intitled  to  a  delivery  of  the  goods  as  foon  as  he 
has  paid  the  price,     ^alh,  113.    Dyer  10,  203. 

If  therefore  a  conditional  vendee  pays  mioney,  and  does  not  in- 
fifl  upon  a  delivery  of  the  goods,  he  confides  in  the  credit  of  the 
vendor,  and  not  in  any  real  or  particular  fecurity,  and  ought  to 
come  in,  under  the  commiffion,  as  much  as  any  other  perfon 
that  places  a  confidence  in  the  bankrupt,  and  not  in  any  other 
fecurity. 

As  there  is  no  authority  to  warrant  a  diftin^tion  betwixt  ab- 
folute and  conditional  fales,  fo  there  is  a  cafe  that  deflroys  it. 
Stevens  v.  Sole  in  Chanc.  Trln.  1 736  {n),  A  trader  v/ithin  the  (^)  ^"'^  '57^ 
'ftatute  having  poilelTion  of  a  leafehold  eftate,  afTigned  it,  and  *  ^'^* 
made  a  bill  of  fale  of  three  hoys  redeemable.  In  May  1731  he 
became  a  bankrupt,  the  defendants  were  the  aflignees,  and  the 
plaintiff  brought  a  bill  to  be  paid  his  principal,  cifr.  or  to  fore- 
clofe;  and  it  was  admitted  that  the  leafehold  was  infufficient  to 
pay  the  plaintiff,  but  as  to  the  hoys,  it  was  innlled  that  as  the 
bankrupt  had  continued  in  poiTeffion  of  them,  they  were  liable 
to  the  commiffion. 

Lord  Talbot  decreed  upon  this  admiffion,  that  there  fliould  be 
a  forcclbfure  as  to  the  leafehold,  and  that  the  plaintiff  fhould 
be  admitted  unJcr  the  commiffion,  for  fo  much  of  his  debt  as 
the  leafehold  wjuld  not  fatisfy  ,  and  decreed  that  the  monev 
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IUall        arifing  by  tbe  fale  of  the  hoys  fnould  be  applied  to  the  paym 
OLLE.      of  the  creditors  under  the  commiffion. 

But  it  was  infilled^  that  there  has  been  a  fubfequent  cafe  con- 
trary to  this,  Bourne^  afhgnee  of  Peele  v.  Dodfon^  Dec,  4,  174 
{a)  Ante  154.  Chancery  {a).  It  is  fufficient  to  fay  there  was  in  that  cafe 
jVc.  361.  juJicial  determination.  Lord  Chancellor  did  then  confider  the 
inconveniences  that  might  arife,  if  it  fliould  be  held  that  fhips 
at  Tea,  of  which  no  pofTeflion  could  be  delivered  till  their  return, 
fhould  be  fubje6l  to  a  bankruptcy. 

There  was  another  cafe  before  Lord  Hardiuiche^  Ocloher  22, 
(i)  Ante  160.     1746.  Brown  v.  Heaihcote  {h),     Williams  nnd  IVildcr,  partners, 
^retulljftd-    i^jjei^tgj  J.Q  Heathcote  in  1200/.  afTigned  their  fliips  to  him,  and 
delivered  over  the  charter-party,  invoice,  l^c,   Williams  became 
a  bankrupt,  and  the  Oiips  came  home,  and  it  was  contended 
that  as  here  was  no  delivery  of  the  pofleiTion,  it  was  within  the 
ftatutes  ;  but  Lord  Hardwicke  was  of  a  contrary  opinion,  as 
every  evidence  of  ov/nerfliip  was  delivered  over  to  the  affignee, 
and  all  means  were  ufed  to  obtain  an  a£lual  delivery  as  foon  as 
the  fiiips  came  home ;  and  that  the  ftatute  was  defigned  againft 
thofe  only,  who  had  negle^led  fome  a£l:  to  put  themfelves  in 
[171  j    pofleifion  of  the  goods  conveyed,  and  by  that  means  had  led 
other  people  into  a  deceit ;  that  there  could  be  no  confenf  or  dif- 
fenty  as  to  the  poiTefTion  of  flilps  at  fea,  and  fo  not  within  the 
words  of  the  aci",  nor  y/ithin  the  reafon  of  it,  which  was  to 
■   hinder  perfons  from  gaining  a  falfe  credit,  for  here  the  owners 
had  delivered  over  every  evidence  of  ownerfiiip,  and  could  not 
prove  by  any  other  means  that  they  were  owners. 

I  fhould  think  that  the  delivering  over  of  the  muniments  was  a 
delivery  of  the  fliip,  as  the  delivery  of  the  keys  of  a  warehoufe 
is  a  delivery  of  the  goods  in  it. 

Now  to  apply  this  to  the  two  mortgages. 
That  of  Tonihins  in  1723. 
And  that  of  Stephens  m  1738. 

Thefe  mortgages  are  of  a  leafe  with  fixtures  and  moveable 
goods  j  as  to  the  fixtures,  no  body  can  remove  them  till  the 
mortgage  is  fatisficd,  for  though  a  leiTee  may  remove  fixtures 
during  his  term,  yet  if  he  leafes  his  whole  term,  he  cannot,  any 
more  than  a  lelTor  during  the  term,  and  a  flieriif  may  take  them 
in  execution.    Salk,  368.    Poolers  cafe. 

As  to  the  utenfils  notjixed^  they  will  come  under  the  fame  con- 
fideration  as  goods  granted  without  a  delivery  of  poffelTion. 

A  leafe  of  an  houfe  with  moveables,  is  only  a  gift  of  the 
utenfils  during  the  term.  Spencer's  caje^  ^  Co,  i6y  ly*  i  Jnd.  4, 
Dy»  212* 

2.  Jis  to  the  fixtures,  we  need  not  confider  them  with  regard 
to  the  mortgage  in  1738,  becaufe  they  will  be  exempted  by  the 
firft  mortgage  ;  but  as  to  the  utenfils  net fixedy  they  will  (land  in 
the  fame  condition  as  others. 

A  partner  is  pofTeffed  per  mie  &  per  iouty  ( i )  and  therefore 
no  aftual  delivery  can  be  made  to  him ;  but  the  offence  again  ft 
the  ftatute  is  permitting  one  to  continue  in  poffeffion,  when 
he  has  fold  all  the  goods  to  another,  who  is  thereby  intitled  to 


(1)  W'ejl  Y,  Skip,    I  Vef.  242. 
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tlie  pofTelTion  of  the  entirety  ;  and  Stevens  permitting  HarviJI  Ryall 
to  continue  as  half  owner  of  them,  is  the  cafe  mentioned  in  ths  olls, 
ft  at  lite. 

As  to  the  mortgages  of  one-feventh  fliare  of  the  bankrupt's 
moiety  of  the  partnerOiip  flock,  &c,  in  trade,  before  I  go  into 
the  confider,ation  of  this,  I  will  confider  the  cafe  of  an  alhgn- 
ment  of  a  mere  chofe en  aB'ion 

The  fimpleft  cafe  is  of  a  bond  ;  fuch  chofe  cn  aBion  is  affign- 
able  in  equity,  and  not  at  common  law.  The  reafon  is,  becaufe 
the  affignor  can  furnifh  the  aihgnee  with  ail  the  means  of  re- 
ducing it  into  poffelfion,  for  he  can  let  him  fue  in  his  name  ; 
why  therefore  is  not  the  means  of  reducing  any  thing  into  pof- 
feflion  as  neceffary,  as  the  delivery  of  the  thing  itfelf  in  the  other 
cafe?  Suppofe  a  trader  alligns  over  a  l^ond,  and  the  affignee  per- 
mits him  to  keep  the  bond  in  his  poflefTion,  why  (hould  not  that 
be  within  the  mifchief  of  tiie  ilatute  ? 

A  bond  debt  is  a  chattel,  though  fome  doubt  has  been  made  of 
this ;  but  the  doubt  arifes  from  lience,  not  that  they  are  not 
chattels,  in  their  nature,  but  that  rhey  are  not  grantable  to  a 
common  perfon  ;  but  if.  they  Vv^ere  granted  to  tb»e  king,  they     j"  172  3 
would  pafs  as  chattels.     Bro.  Prerogative^  40.     3  55. 

12  Cb.  I.  Ford ciwd  Sheldon  s  CTiit J  the  refolution  there  is,  that 
perfonal  aclions  are  as  well  included  within  the  word  goods,  as 
goods  in  pofTeirion  ;  therefore  if  a  bond  is  a  chattel,  and  the  af~ 
fignment  is  a  conveyance  oF  it,  the  bond  being  left  in  the  hands 
of  the  affignor,  is  in  his  poiTfiirion,  and  he  may  affign  it  to  a  fecond 
2,ffignee,  or  may  fl'icw  it  to  any  creditor,  as  an  evidence  of  fo 
much  money  owing  to  him,  and  deceive  him  by  it.  And  as  he 
can  have  it  by  no  other  means,  but  by  the  confent  of  the  irue 
Giuner  in  equity,  he  may  thank  himfelf  for  it. 

In  mortgages  of  lands  poffeffion  need  not  be  delivered,  but 
the  title  deeds  mult ;  and  fo  fliould  the  deeds  and  fccurities  of 
fhofes  in  aElim^  It  is  faid  that  a  Jebt  iu  trade  is  a  mere  chofe  in 
aftion,  and  will  pafs  by  an  affignment  even  the  day  before  the 
affignor  becomes  a  bankrupt,  as  in  the  cafe  of  Small  and  Oudley^ 
2  IVms,  427.  M.\\]\xk\Qt  Bur?jet  ftated  this  cafe,  and  the  rea- 
fon of  the  judgment. 

An  obfervation  was  made,  that  this  was  an  affignment  of  a  • 
fliare  in  anothvT  man's  trade,  and  not  in  his  own  ;  and  the  only 
ireafon  of  it  might  be,  that  here  he  could  give  no  poffeffion. 
And  a  ftrefs  was  laid  upon  this. 

Every  man  in  his  own  trade  is  in  poffeffion  of  the  ciiofes  in 
action  that  arife  from  his  own  goods,  and  can  put  another  in 
poffeffion  either  'by  giving  him  the  fccurities,  or  by  admitting 
him  a  partner  for  fuch  a  fhare.  And  it  is  no  uncommon  thing 
to  argue  againft  affignecs  of  a  bankrupt  from  the  nature  of  the 
goods,  in  refpe6l  tothechofes  in  adion  arifmg  out  of  tlicm,  and 
alfo  in  refpe^b  to  the  new  goods  or  profits.  And  if  this  kind  of 
argunient  will  prevail  againft  them,  it  ought  to  prevail  in  their 
favour* 

Suppofe  goods  arc  configned  to  a  hCtor  wlio  fells  them,  and 
breaks,  the  merchant  for  the  money  muft  come  in  as  a  creditor 
under  the  commiffion  j  but  if  tlie  money  is  laid  out  in  otlicr 
^oods,  thefe  goods  will  not  be  fubjetSl  to   the  bankruptcy. 


IBaiiStupt  M 

^KoW^-*'*     ^  "^"PP^^^J  inftead  of  felling  the  goods  for  tt^Sf 

*'     money, '  he  fells  for  money  payable  at  a  future  day,  and  breaks 
before  the  day,  if  the  affignees  receive  the  money,  it  will  be  for 
y  the  ufe  of  the  merchant.    Or  fuppofe  that  the  fad^or  had  taken 

notes  for  the  goods,  if  his  affignees  receive  the  money  upon 
thefe  notes,  it  will  be  to  the  merchant's  ufe.  This  was  deter- 
mined in  the  court  of  Common  Pleas.  Salmon  and  Scoit,  Hi/, 
16G.2. 

By  parity  of  reafon  the  rule  will  hold  here,  that  as  the  fpe- 
cifick  goods,  by  being  left  in  the  bankrupt's  polleiTion,  would  be 
fubje£t  to  the  commilfion,  fo  muft  the  profits  be  in  chofes  in 
aftion,  arlfmg  from  thefe  goods ,  and  therefore  thefe  mortgagees 
can  come  in  only  as  general  creditors. 

As  to  the  lall  point,  with  regard  to  the  affignment  of  Har^ 
vefi's  whole  moiety  of  the  partnerfliip  (lock  in  trade  to  Potter^ 
m  trufl  for  Stevens  the  other  partner,  it  will  either  fall  under  the 
confideration  of  an  affignment  to  Potter^  as  a  diftin^l  perfon,  or 
[  ^73  3  of  an  affignment  direftiy  to  Stevens  :  and  the  confidering  it  in 
either  of  thefe  lights  will  not  vary  the  determination  of  the  cafe  : 
for  confidered  as  an  aiTignment  to  Potter,  it  is  dimcult  to  fay, 
why  IlarveJ},  after  he  had  conveyed  over  all  his  fliare  of  the 
partnerfhip  trade,  fhould  continue  ftili  a£ling  as  the  owner  of  it^ 
unlefs  it  was  done  to  acquire  a  delufive  credit  \  and  confidered 
as  an  affignment  to  Stevens,  his  permitting  Harveji  to  continue 
in  poireffion  with  him,  will  be  conftrued  as  a  fraud  againft  other 
perfons.  I  apprehend  that  Stevens  v/as  the  true  owner  of  this 
moiety,  and  has  permitted  the  bankrupt  to  continue  in  poflelTion 
of  it,  as  if  he  was  the  true  owner,  and  that  Plarveft  has  taken 
upon  himfelf  the  difpofition  of  this  moiety  as  the  owner  thereof, 
and  that  this  comes  within  the  words,  mifchief,  and  intent  of 
the  ftatute  of  the  21  Jac,  i.  And  if  it  vv^as  not  to  be  fo  con- 
ftrued, what  a  door  would  it  open  to  frauds  ? 

But  it  is  infilled,  that  partners  in  tranfadions  with  each  other 
have  the  partnerfliip  ilock  for  a  fecurity,  but  not  more,  or  other- 
wife  than  in  the  cafe  of  ftrangers,  for  whether  a  partner  or  a 
llranger  lends  money  to  the  partnerfliip,  they  are  to  be  firfi.  fatis- 
fied  out  of  the  partnerfliip  fliock.  1  Ch,  Rep.  117.  Coni  Craven 
^  aP  con*  Knight  at  34  Car.  2.  2  Vern.  293,  and  706.  and 
3  Will.  180.  which  is  as  ftrong  as  any  negative  cafe  can  be  ;  he 
then  fLated  the  cafe,  and  faid  there  the  executor  infiued  upon  a 
right  to  retain  as  executor,  but  not  as  partner. 

It  may  be  faid,  that  it  will  be  laying  trade  under  a  great  re- 
ftraint,  if  a  trader  cannot  mortgage  his  goods  or  flock  without 
quitting  trade :  and  to  be  fure  cafes  m^ay  occur,  in  which  there 
may  be  an  inconvenience,  but  the  inconveniencies  on  the  other 
fide  fir  ike  me  more  flrongly. 

A  man  ought  to  quit  his  trade,  when  he  has  no  flock  to  carry 
It  on  •,  for  if  it  is  once  eftabliflied,  that  the  friends  of  a  finking 
man  may  fecure  themfelves  by  mortgages,  upon  every  thing  that 
he  has,  without  running  any  rifquc,  commiffions  of  bankruptcy 
will  be  very  ufelefs  things. 

a  I  muft 
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T  muft  therefore  conclude,  that  thefe  mortgages  of  goods,  ^r.  ^-^^^^j."*^' 
capable  of  a  deliver will  be  liable  to  the  commifiion  by  force  of  * 
the  ilatute  of  2i  Jac»  I. 

Sir  Thomas  Parher,  Lord  Chief  Baron,  made  four  queftions. 

ly?,  Whether  any  mortgage  or  fale  upon  condition,  is  within 
the  llatute  of  the  21  Jac,  i  ? 

idlji  AVhether  mortgages  or  fales  upon  condition  of  fpecifick 
chattels,  are  within  the  ftatute? 

'^dly,  Whether  mortgages,         of  particular  parts  or  fhares 
of  trade,  are  within  the  ftatute? 

^thlyj  Whether  the  mortgage  of  HarveJPs  tnoiety  to  Potter^  is 
within  the  ftatute? 

He  laid  the  cafes  of  pawns  and  hypothecation  out  of  the  • 
queftion. 

Fiaudulent  deeds  he  faid,  might  be  avoided  at  common  law. 

By  the  13  Ellz.  cap.  5.  they  are  alfo  made  void,  with  a  pro-    [  I74  3 
vlfo  that  this  does  not  extend  to  conveyances  made  upon  good 
confideration  and /^(^//i?^^/^'. 

He  cited  Twine's  cafe  to  (hew,  that  the  tranfa6lion  there  was 
pot  bond  fide. 

He  then  read  the  preamble  to  tjie  claufe,  and  the  enaciing 
claufe  of  the  2 1  Jac.  i . 

This  claufe,  though  it  does  not  fpeak  of  fraud,  was  intended 
to  prevent  that  falfe  credit  which  is  the  deftru6lion  of  trade,  and 
meant  to  give  a  further  benefit  to  the  creditors  of  a  bankrupt, 
than  was  given  to  them  by  the  13  Eliz,  cap.  7. 

It  extends  to  conditional  as  well  as  abfolute  conveyances,  or 
elfe  a  bankrupt  might  mortgage  for  almoft  the  whole  value. 

The  principal  difficulty  upon  this  cafe,  arifes  upon  the  words 
of  the  ftatute,  by  the  confent  and  perraiffion  of  the  true  ouuner, 
and  it  is  infifted  that  they  are  only  applicable  to  abfolute,  and  not 
to  conditional  fales,  becaufe  a  mortgagor,  having  a  right  to  re- 
deem, is  confidered  as  the  true  owner. 

But  the  words  are  put  in  oppofition  to  the  falfe  and  pretended 
ownerftiip,  the  bankrupt  appearing  to  have  the  true  ownerfhip 
of  the  goods  by  the  pajfejfion^  and  if  a  contrary  conftruciion  was 
to  take  place,  it  would  be  fatal. 

This  was  determined  in  Stevens  v.  Soaki  [a)  the  5th  of  July  A"^^ 
1736. 

The  fecond  queftion  is,  Whether  mortgages  (or  fales  upon 
condition)  of  fpecifick  chattels,  are  within  this  claufe? 

It  is  allov/ed  to  be  out  of  the  queftion,  that  the  ftock  mort- 
gaged underwent  changes,  for  there  is  no  doubt,  but  the  pro- 
duce is  fubjedl  to  the  mortgage  of  the  ftock  itfelf. 

ift,  1%  maybe  a  queftion,  Whether  the  bankrupt's  goods  only, 
or  the  goods  of  other  perfons  left  with  Iiim  for  fafe  cuftody,  or 
iiile,  arc  within  this  claufe? 

2diy^  Whether  any,  and  which  of  the  goods  arc  within  this 
claufe  ? 
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The  cnzSimg  chiife  fpeaks  of  any  goods,  the  preamble  fpeaks 
only  of  the  bankrupt's  own  goods. 

It  is  laid  down  i  Jo.  163-  Palmer  4%^,  on  the  conftruclion 
of  the  llatuteof  the  13  Eliz*  That  the  preamble  Diall  not  reftrain 
the  enading  claufe. 

But  I  take  it  to  be  agreed,  that  if  the  not  reftraining  the  gene- 
rality of  the  enacling  claufe  will  be  attended  with  an  inconve* 
jiience,  the  pfeamble  lhall  reftrain  it :  and  this  is  the  cafe  here, 
'    .        for  otherwife  merchants  could  not  correfpond  or  carry  on  their 
bufmefs  without  great  danger,  and  great  difEculty, 

The  cafe  of  IJApofire  \.  Le  Plaiflrier,  i  Will.  was 
rightly  determined,  I  have  my  account  of  it  from  a  fbort  note  of 
-K>ir  Edivard  Northeys  (l). 

So  in  the  cafe  of  Godfrey  v.  Finzoy  3  Will.  185.  where  Lord 
King  took  this  difference ;  when  a  merchant  abroad,  configns  to 
B.  a  mercliant  in  London  for  the  ufe  of  B,  and  draws  on  B.  for 
the  goods,  though  .the  money  is  not  paid,  the  property  veils, 
and  they  are  the  goods  of  B.  the  merchant  here,  and  liable  to 
C  ^75  3    his  debts  ;  but  where 'goods  are  configned  to  a  fa£lor,  as  a  fer- 
vant,  no  property  vefts  in  him,  nor  will  the  goods  be  liable  to 
his  bankruptcy  (2). 
(.z)Antei5S,        Ex  parU  Marfiy  I  ft  of  ^//^/^  1 744,  {a)  a  bankrupt  received 
^*  ^'  600/,  in  money,  goods,  and  pieces  of  plate,  the  property  of  his 

wife,  and,  by  deed  before  marriage,  agreed  that  the  fame  fhould 
be  fscured  to  truftees,  for  her  feparate  ufe,  as  if  ftie  was  a  wi- 
dow, and  he  gave  a  bond  and  warrant  of  attorney  to  confefs 
judgment,  and  conveyed  the  plate  to  truftees  in  truft  for  the  be- 
nefit of  the  children  by  the  former  hulband,  and  the  wife  ap- 
pointed it  by  her  will  accordingly. 

It  was  ordered,  that  the  children  the  petitioners  fllould  be  ad- 
mitted to  come  in  under  the  commifllon  for  the  600/.  and  that 
the  plate  in  the  cuftody  of  the  bankrupt  fliould  be  delivered  to 
them",  for  that  the  money,  having  no  ear-mark,  could  not  be 
followed,  but  the  plate  might. 

In  Copeman  v.  Gallant  i  WilL  314.  I  muft  owm  that  Lord 
Chancelle)r  Cowper  exploded  the  notion  of  the  preamble's  go- 
verning die  enading  claufe,  and  went  upon  another  reafon, 
which  was,  that  the  affignment  was  with  an  honeft  intent,  and 
to  pay  the  debts  of  the  affignor.  I  have  great  honour  for  Lord 
Coivper  :  but  tliough  I  approve  of  the  decree,  I  cannot  fubfcribe 
to  the  reafons  of  it ;  for  notwithftanding  an  honeft  intent  will 
intitle  a  perfon  to  all  due  regard,  yet  an  honeft  intent  cannot 
take  a  cafe  out  of  the  claufe  of  the  ftatute. 

Suppofe  a  perfon  a6led  by  commiffion  only,  could  there  be 
any  pretence  to  fay,  that  perfons  who  advance  their  money,  do 
advance  it  upo^  the  credit  of  his  ftock,  for  to  him  the  credit  is 
given  ?  So  where  a  perfon  acls  partly  upon  his  ow^a  ftock,  and 
partly  as  a  faiSlor. 

(0  See  P§/?.  182.  I  Vcf.  365.  371.  586.  Poll.  232.  S,  C.  Mace  \.  Ca- 
Poji.  2  vol  205.  delL    Cowper  232. 

(2)  Ex  parte  Dumasy    2  Vez.  585, 


idly^  Wlietlier  any,  and  which  of  the  goods  mentioned  are    Rvall  ^. 
within  the  claufe  ;  and  whether  any,  and  what  pofieffion  is  re- 
quired  to  be  deUvcred. 

The  goods  are,  utenfils,  hops,  malt,  fixtures  to  the  freehold, 
and  flock  in  trade. 

As  to  the  fixtures,  they  are  like  trees,  Hob»  p,  Lord 
Chief  Jufllce  Hobnrt  fays,  that  by  the  grant  of  the  trees,  by  a 
tenant  in  fee  hmple,  they  are  abfolutely  paiTed  away  from  the 
grantor  and  his  heirs,  and  vefted  in  the  grantee,  and  go  to  his 
executors  and  adminlflrators,  being,  in  the  underftanding  of  the 
law,  divided,  as  chattels  from  the  freehold,  and  the  grantee  hath 
power  incident  to,  and  implied  from  the  grant  to  fell  them  when 
he  will,  without  any  other  licence. 

Oiven  49.  An  aftion  is  maintainable  there,  for  the  trees  were  . 
re-united  to  the  land  by  the  purchafe  of  the  inheritance. 

To  apply  this,  the  fixtures  had  been  feverai  times  mortgaged 
diftindiiy  from  the  freehold,  but  were  all  revefted  and  re -unit- 
ed after  that,  and  there  was  no  occafion  to  deliver  them,  but 
they  would  well  pafs  by  the  mortgage  of  the  freehold  to  the 

I  admit  the  cafe  in  Balk,  368.    Poole's  cafe,  where  it  is  laid 
down  that  thefe  things  may  be  taken  in  execution,  but  I  think  a  £  iy6  J 
diflin£lion  is  to  be  made,  for  here  they  could  not  be  removed  by 
Harvefli  or  taken  in  execution,  by  reafon  of  the  mortgagee's 
intereft.     And  therefore  I  think  the  coppers  and  fixtures  are 
able  to  the  TonikinsU  mortgage. 

With  regard  to  the  utenfils,  t^c,  not  fixt. 

Where  goods  mortgaged  are  capable  of  an  a£lual  delivery, 
there  ought  to  be  an  a6tual  delivery  ;  but  if  they  cannot  be  de- 
livered at  the  time  of  the  contrail:,  it  will  be  faflicient,  if  the  mort- 
gagee has  the  documents  and  muniments  delivered  to  him  in  or- 
der to  reduce  them  into  pofTefhon. 

The  delivery  of  a  key,  is  the  delivery  of  the  pofTeflion,  ac- 
cording to  the  civil  law.  Dig>  41.  /.  i.  L  (),  p.  ^,  Fide  Do- 
mat.  And  the  cafe  of  Brown  v.  Heathcote,  mentioned  by  Mr. 
]\x{\.\ct  Burnet i  turns  upon  this  principle  [a),  (tf)  Ant*  i7«. 

It  is  objected,  that  the  undivided  fhare  of  the  flock,  &c.  in 
trade,  will  not  admit  of  a  feparate  property,  and  feparate  pofTef- 
fion,  and  therefore  that  the  pofieffion  of  the  mortgagor  is  the 
poiTefTion  of  the  mortgagee. 

It  is  true  that  partners  have  a  joint  flock,  but  their  ponefFion 
IS  feverai,  and  the  interefl  is  to  Jfome  purpofes  feverai ;  as  if  a 
IlierifF  feizes  a  joint  flock  for  a  feparate  debt,  he  cannot  fell  the 
whole.  2  Mod,  279.  l  Show,  173.  Sulk,  392.  Heylon  v. 
Hey  don, 

I  will  now  confider  the  cafes  cited  for  the  defendants,  i  Raym, 
12.^6,  Maggot  X.  Mills,  The  claufe  of  the  llatute  of  the  11 
Jac,  I.  was  not  confidered  in  this  cafe,  and  one  would  imagine 
from  Lord  Chief  Juflice  Holt's  exprelhon,  that  if  the  fde  there 
had  been  made  to  any  other  pcrfoathuu  the  landlord,  it  would 
have  been  fraudulcat? 

i  Rayvu 
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RYAtt  V,  I  Raym,  724.  Cole  and  D^-u/V.  This  cafe  admits  of  the  fame 
RotLE.  obfervation  as  the  other,  and  I  have  feme  doubt,  whether  it  was 
not  compounded  with  a  trufl.  And  befides,  the  cafe  was  not 
within  the  21  Jac.  i.  becaufe  the  fale  v/as  by  the  fiieriff,  and 
not  by  the  party,  fo  that  he  did  not  take  upon  hirn  the  fale  and 
difpofition  as  ciL'/?6T. 

Small  V.  Oudley,  2  Will.  427.  In  this  cafe  the  Mafter  of  the 
Rolls  diilinguiihed  betwixt  a  man's  own  trade  and  the  trade  of 
another  pcrfon,  and  the  reafon  of  that  was,  becaufe  the  bank- 
rupt was  not  in  polTeffion,  and  could  not  deliver  the  goods, 
and  unlefs  they  could  pafs  by  affignment^  they  could  not  pafs 
at  all. 

Buclnal  V.  Ro]fmi,  Pr.Ch.  285.  W^s  a  bill  of  fale  of  the 
produce  of  a  cargo  going  to  fea,  and  it  depended  folely  on  the 
law  of  merchants,  for  there  was  no  bankruptcy  in  that  cafe,  and 
Lord  Cowper  fays,  that  in  the  cafe  of  a  bankrupt,  fuch  keeping 
poHeffion  after  a  fale,  will  make  the  fale  void  again  ft  creditors, 
fo  that  this  is  an  authority  rather  againft  the  defendants,  than 
for  them. 

In  the  prefent  cafe,  the  poflefixon  of  the  goods  was  not  deli* 
vered,  though  capable  of  delivery,  and  the  bankrupt  had  the 
evidence  of  the  partnerfbip  in  his  hands,  and  a£led  as  ^w/ZfT, 
and  the  mortgage  was  a  fecret  to  every  body  but  the  parties  ;  fo 
[  177  3  that  all  the  circumftances  mentioned  in  the  ad  concur  to  bring 
this  cafe  v/ithin  it,  and  confequently  I  think  thefe  are  things  ha- 
bie  to  the  bankruptcy. 

The  third  queftion  is,  Whether  fales  or  mortgages,  on  con* 
dition,  of  particular  parts  or  (hares  of  trade,  and  the  produce  of 
trade  are  within  this  claufe. 

I  (hall  confine  myfelf  here  to  things  in  aclion^  as  fuch  mort- 
gages are  like  fo  much  of  the  balance  m.ortgaged. 

It  is  objedled  that  this  claufe  does  not  extend  to  things  in 
action,  becaufe  it  fpeaks  only  of  things  in  the  poffefFion  of  the 
bankrupt  at  the  time  of  the  mortgage. 

But  chattels  comprehend  things  in  adion.  Slade's  cafe,  4  Co, 
95.  a. .  Things  in  adion  are  goods  and  chattels  in  a  perfon  at-- 
tainted.    Lit.  Rep,  86.     12  Co,  i. 

If  goods  and  chattels  will  comprehend  things  in  aclion^  in  the 
conftrudion  of  any  a6l  of  parliament,  they  ought  much  more  to 
do  fo.  in  this,  for  otherwife  a  trader  might  cheat  his  creditors  by 
aiTigning  over  fuch  things  ;  and  this  is  enforced  by  the  firft  claufe 
of  the  ad,  where  it  is  provided,  that  every  thing  lliall  be  conftru- 
ed  moff'beneficii^.lly  for  the  creditors. 

It  is  further  objected,  that  things  in  a£^ion  are  not  affignable 
but  in  equity,  and  do  not  admit  of  a  delivery. 

If  a  bond  is  afiigned,  the  bond  muft  be  delivered,  and  notice 
mull  be  given  to  the  deb'tor  \  but  in  alHgnments  of  book  debts, 
notice  alone  is  fufFicient,  becaufe  there  can  be  no  delivery  ;  and 
fuch  ads  are  equal  to  a  delivery  of  goods  which  are  capable  of 
delivery. 

Demat, 
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ponmt.  L  I.  /.  2.  /.  2.  par.^.  fays,  Things  incorporeal,  fuch  P-yALt-y. 
as  debts,  cann.ot  properly  be  delivered.    This  is  to  ftew  the  na-  ■^^'^^^^^ 
turc  of  affignments  of  debts  by  notice  to  the  debtor. 

This  claufe  therefore  extends  to  thhigs  in  aEliouy  and  all  has 
not  been  done  that  might  have  been  done  by  the  affignee  to  vefl 
the  right  of  them  in  himfelf,  and  to  take  away  from  the  bank- 
rupt the  power  and  difpofition  of  tliernj  for  no  notice  has  been 
given  to  the  debtors. 

The  fourth  queflion  is,  V/hether  the  mortgage  of  Will'iam 
HarveJY'i,  moiety  of  the  partnerfhip  (lock  and  trade  be  within  this 
claufe?  And  this  is  the  mod  difficult  queftion. 

It  is  obje£led  that  though  Potter  did  not  take  polTefTion,  yet 
he  was  merely  a  nominee  for  Stevens,  and  that  Stevens  being  . 
partner    before,   was  in  pofleffion  as   partner  per  mie  et  per 
tout. 

But  the  qneftion  ftill  remains,  Whether,  when  Stevens  became 
intitled  to  the  whole  ftock,  he  fhould  not  have  taken  the  fole 
poflc'lFion  exclunve  of  Harvejl^  in  order  to  take  the  mortgage  out 
of  the  ftatute?  And  I  think  he  ought  to  have  taken  poiTeffion  of 
the  whole. 

Tor  according  to  the  fa£l  in  this  cafe,  HarveJI  at  the  time 
of  his  bankruptcy  continued,  and  appeared  to  be,  in  pofieffion 
of  one  moiety  of  the  partnerfliip  ilock,  ^r.  by  the  confent  of 
Stevens. 

But  it  is  faid  that  the  law  will  conftrue  Stevens  to  be  in  pofTef- 
fion  according  to  his  right. 

There  is  no  reafon  for  fuch  a  conftruclion,  as  Stevens  fuftered     p  i*-3  j 
Harvejl  to  continue  to  a^l  inconfiftently  with  his  right. 

Another  difficulty  is,  that  the  partnerfnip  ftock  is  in  the  fir (l 
place  liable  to  the  partnerfliip  account,  according  to  the  authority 
of  the  cafe  Q>i  Fyke  v.  Crofts^  3  JVms,  180,  and  that  this  is  no 
more  than  applying  the  partnerfhip  fund,  which  was  to  pay  the 
partnerfliip  creditors,  to  the  ufe  of  a  p^irtner  who  has  made  them 
a  fatisfa6lion  another  way  j  as  where  one  of  the  partners  is 
charged  with  more  than  he  ought  to'  be,  equity  gives  him  a  lien 
on  the  partner  Oiip  ftock  to  reimburfe  himfeif. 

But  this  is  not  applicable  to  the  prefent  cafe,  becaufe  HarveJ} 
did  not  borrow  any  of  the  partnerfliip  money,  or  imbezil  any  of 
the  partnerfliip  efte6ls  ;  nor  was  xhe  tranfadion  a  partner- 
fliip tranfadlion,  or  the  money  lent  upon  the  partnerfliip  ac- 
count. And  this  principle  of  equity  has  never  been  extend- 
ed to  private  loans,  but  it  has  always  been  confined  to  part- 
nerfliip tranfaclions,  and  I  think  it  proper  it  fliould  be  fo 
confined. 

Lord  Chief  JnJ}h:s  Lee  :  I  agree  with  Mr.  Juftice  Burnet ^  that 
thefe  fecurities  are  to  be  corifidered  as  mortgages,  and  I  ihall  con- 
fider  them  in  that  light. 

At  common  law  it  was  left  to  the  jury  to  confidcr,  whetl.er 
Co:iveyances  of  this  fort  were  frr.uduient  ugainft  creditors  or  not. 

Vol.  !•  N  This 


B-YAtL  V.       This  cafe  mud  be  determined  upon  the  ftatute  of  21  ^nc,  i, 
RoLLE.      The  13th  of  Eli%»  is  only  declaratory  of  the  common  law,  and 
as  all  the  cafes  upon  that  ftatute  have  been  fully  anfwered  by  tlie 
Chief  Baron  and  Mr.  Juftice  Burnet^  I  fhall  fay  nothing  m.ore 
upon  thefe  cafes,  or  upon  that  ftatute,  but  fhall  confine  myfelf 
to  the  2  ift  of  Jac,  1 .  becaufe  I  think  that  there  the  line  is  drawn, 
and  the  certi  fines  are  to  be  found  there. 
The  queflion  will  be,  * 
I  ft,    Whether  the  mortgagee  is  not  the  true  owner  to  whom 
there  fhould  have  been  a  delivery  ? 

idly,  Whether  the  debts  and  chofes  in  a6lion  fliould  not 
have  been  delivered  as  far  as  they  were  capable  of  delivery  ? 

3dly,  Vf hether  Stevens  has  had  fuch  a  pofleflion,  as  will  ex* 
empt  him  from  being  confidered  as  an  owner,  by  whofe  confent 
the  bankrupt  has  had  goods  and  chattels  in  his  pofTeflion,  and 
taken  upon  him  the  difpofition  thereof  ? 

By  goods  and  chattels  I  mean  fuch  as  were  fixed  to  the  free-r 
hold,  and  might  be  fevered  when  the  mortgage  was  fatisfied. 

The  general  preamble  to  this  ftatute  fays,  that  feverai  defeds 
had  been  found  in  the  former  ftatute,  and  that  one  of  them  was 
in  the  power  given  to  the  commiffioners  for  the  difcovery  and 
^       diilributing  of  the  bankrupt's  eftate.    The  particular  preamble 
to  this  claufe  recites,  "  That  perfons  before  they  become  bank- 
*'  rupts  do  convey  their  goods  to  other  men  upon  good  con- 
"  fideration,  yet  ftill  do  keep  the  fame,  and  are  reputed  the 
owners  thereof  and  difpofe  the  fame  as  their  own." 
The  claufe  now  in  queftion  is  the  provifion  againft  this  mif- 
chief,  and  every  word  is  to  be  confidered  ;  this  cafe  is  within 
i         1    the  preamble,  for  the  bankrupt  has  conveyed  the  goods  to  the 
mortgagee  ;  and  as  this  falls  within  the  words  of  the  preamble, 
there  is  no  occafion  to  give  any  opinion  whether  the  preamble  is 
to  reftrain  the  enabling  claufe  or  not.  By  the  13  Eliz*  cap»  5. 
there  was  an  exprefs  provifo,  that  it  was  not  to  e:^tend  to  con- 
veyances bona  fide  \  and  this  was  the  difhculty  for  the  commif- 
fioners to  difcover. 

I  apprehend  that  the  dire£^ion  there  given,  that  if  any  perfon 
fliall  become  a  bankrupt,  and  have  in  his  poirefTion  goods,  ^c, 
was  to  remedy  the  inconvenience  that  arofe  in  injuries  upon  the 
former  ftatute,  whether  the  fale  was  bond  fi.de  or  not,  by  making 
the  reputed  ownerfhip  of  the  bankrupt,  the  real  ownerfhip  in 
him  for  the  benefit  of  his  creditors,  becaufe  if  the  true  owner  fuf- 
fers  the  bankrupt  to  become  the  reputed  ovv-ner,  he  deprives  him- 
,'  feifof  the  benefit  of  his  conveyance,  and  the  bankrupt  having 
gained  a  credit  by  his  means,  and  hurt  his  other  creditors,  he 
iliall  be  in  no  better  condition  than  they  are. 
Is  the  mortgagee  then  the  true  owner  ? 

The  21  Jac.  i.yi  13.  defcribes  the  mortgage  in  thefe  words: 
If  any  perfon  that  becomes  a  bankrupt  fhall  convey  or  afmre, 
^V.  any  lands,  tenements,  hereditaments,  goods,  chattels  or 
other  eilate,  unto  any  perfon  upon  condition  or  power  of  re- 
^*  demption  at  a  day  to  come,  by  pavmciit  of  monev  or  other- 

This 
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This  15  the  defcrlption  that  the  ilatute  has  made  of  a  mort- 
gage,  not  only  of  land,  but  of  goods  upon  condition.  Co,  I^it, 
210.  rz.  If  a  man  makes  a  feoffment  in  fee,  upon  condition  that 
the  feoffee  fhall  pay  the  feoffor,  his  heirs  or  afligns,  10 1,  at  fuch 
a  day,  and  before  the  day  the  feoffor  makes  his  executors  and 
dies,  the  feoffee  may  pay  the  fame  either  to  the  heir  or  the  exe- 
cutors, for  the  executors  are  his  affignees  in  law  to  this  intent. 

But  if  a  man  make  a  feoffment  in  fee,  upon  condition  that  if 
the  feoffor  pay  to  the  feoffee,  his  heirs  or  affigns,  20/.  before 
fuch  a  feaft,  and  before  the  feaft  the  feoffee  maketh  his  exe- 
cutors and  dieth,  the  feoffor  ought  to  pay  the  money  to  the  heir 
and  not  to  the  executors ;  for  the  executors  in  this  cafe  are  no 
affignees  in  law,  and  the  reafon  of  this  difference  is  given  in  the 
book,  that  the  feoffor  hath  but  a  bare  condition,  and  no  eftatc 
in  the  land  which  he  can  affign  over ;  but  in  the  other  cafe  the 
feoffee  hath  an  eftate  in  the  land  that  he  may  affign  over,  which 
is  in  other  words  faying,  that  the  mortgagee  is  the  owner,  and 
has  the  intereil  in  him  ,  and  2  Cro.  244.  cited  by  Mr.  Juftice 
Burnet y  as  to  the  difference  between  a  pawn  and  a  mortgage, 
goes  to  the  fame  matter. 

The  difference  taken  betwixt  conditional  and  abfolute  fales, 
and  the  cafes  thereon,  have  been  obferved  upon  already.  I  Ihall  * 
only  mention  one  of  them.  Stone  and  Gra/Jjon,  2  Buljl»  206^ 
That  cafe  was  a  condkion  upon  a  future  confideration.  The 
words  of  Lord  Coke  which  are  relied  upon  are,  that  the  poffeffion 
of  the  mortgagor  was  not  fraudulent,  but  if  it  had  been  an  ab- 
folute conveyance,  it  would  have  been  fraudulent. 

I  look  upon  this  cafe  to  have  been  determined  intirely  upon  [  180  "j 
the  ftatute  of  13  Ellz,  c,  5.  and  the  common  law,  the  plan  of 
which  ftatute  differs  from  that  of  the  21  Jac.  i.  It  is  againft 
fraudulent  conveyances,  with  a  provifo  in  favour  of  conveyances 
bond  Jicky  whereas  the  ad:  of  the  21  Jac,  i.  fuppofes  a  fair  con- 
veyance, but  deprives  the  party  of  any  preference,  becaufe  he 
does  not  give  proper  notice  of  his  conveyance,  and  it  feems  to 
me  that  the  cafes  upon  this  ftatute  are  more  Hke  the  cafes  that 
may  happen  upon  the  regiftring  a£ts,  where  a  perfon  does  not 
regifter,  and  fo  lofes  the  priority  of  the  fecurity:  fo  here  the 
donee  is  not  to  fuffer  the  donor  to  continue  in  fnch  a  poffeffion,  as 
is  prefcribed  againft  by  the  a6l.  And  though  the  cafe  cited  is 
not  material  to  the  point  in  queftion,  yet  I  think  nothing  of 
what  was  faid  in  that  cafe  eftabliflies  a  difference  betwixt  a 
conditional  and  abfolute  fale  ;  yet  it  is  material,  that  a  mort- 
gagor, who  continues  in  poffeffion,  is  before  the  condition  bro- 
ken tenant  at  will  to  the  mortgagee,  which  fl^ews  that  the  mort- 
,  gagee  muft  be  confidered  as  the  true  owner  of  the  land. 

As  to  the  other  cafes  cited  to  ellablilli  this  difference  betwixt 
conditional  and  abfolute  fales,  I  lhall  not  go  over  them  again, 
becaufe  they  have  been  fully  anfwered. 

Stevetis  V.  I^ole,  [a)  5th  oi  July  1736,  is  a  cafe  in  point  on  a  {a)  Am  157, 
mortgage  of  a  perfonal  thing,  and  Lord  Cowper's  faying  in  the 
other  cafe  is  an  authority  upon  this  queftion,  though  upon  an- 
Dther  points  for  he  fays  in  Buchiall  ^  Rsj/l;;},  Pi,  CL  2f^7. 


^Ro^  '^^        ^-^^^^^^  ^*  ^"^^^  ^  keeping  pofTeiTion  after  a  fale  as  is  defcrlbed  by 
''the  21  y^^r.  I.  which  is  a  pofleffion  with  the  hberty  of  the 
dlfpofing  the  goods  as  his  own,  would  make  the  bankrupt's 
<^  fale  void  againit  his  creditofs  by  the  ftatute?  this  cafe  there- 
fore  muft  be  confidered  as  an  authority  to  the  fame  purpofe 
with  that  determined  by  Lord  Talbot,  and  both  determine  the 
*'  queftion  with  regard  to  fpecifick  goods." 

I  am  of  opinion,  it  will  be  the  fame  as  to  the  (hares  of  the 
partnerfliip  ilock,  partly  in  pofleffion,  and  partly  in  action,  and 
as  to  all  chofes  in  a6lionj  as  debts  capable  of  being  afTigned  in  a 
court  of  equity.  Some  books  indeed,  as  SwhiL  p,  498.  edition 
the  6th,  feem  to  countenance  an  opinion  that  goods  do  not  in- 
clude bonds,  i^c.  For  notwithftanding  he  fays,  that  by  goo^Is 
,  the  civil  law  underftands  not  only  things  in  pofiefFion,  but  alfo 
things  for  which  a  lawful  aftion  may  be  had  ;  yet  in  the  fame 
page  he  lays  it  down,  that,  by  the  laws  of  this  realm,  the,  word 
goods  is  otherwife  underftood,  and  never  includes  things  which 
are  of  the  nature  of  freehold,  nor  things  in  action,  as  a  debt 
upon  a  promife,  or  obligation  (i).  So  Cayle^s  cafe,  ^  Co,  32. 
carries  Tome  appearance  of  the  like  opinion,  where  it  is  faid,' 
that  an  innkeeper  is  anfwerable  for  the  lofs  of  a  bond,  being 
obliged  to  >keep  the  good's  and  chattels  of  his  gueft,  for  though 
it  is  there  faid  that  goods  and  chattels  do  not  properly  compre- 
'  head  charters  and  evidences  concerning  , a  freehold,  or  inheri- 
[  181]  tance,  or  obligations,  or  other  deeds  or  fpecialties  being  things 
in  a£lion,  and  yet,  in  this  cafe,  the  writ  againft  an  hofder  or 
innkeeper  is  expounded  to  extend  to  them:  I  apprehend  that  thefe 
opinions  were  grounded  upon  the  notion,  that  chofes  in  a6lion 
did  not  pafs  even  by  ftatute,  any  more  than  they  were  grant- 
able  by  a  bargain  and  fale,  but  there  are  fo  many  authori- 
ties to  contradi6l  them,  that  I  take  that  point  to  be  fettled. 

A  corporation  cannot  take  a  recognizance  or  obligation  in 
their  publick  capacity,  becaufe  they  cannot  take  a  chattel. 
Catalla  comprehends  a  right  of  aftion,  and  is  the  only  word  in 
the  ftatute  to  give  this  right.  12  Co.  i.  b.  Ford  and  Sheldo7i''s 
cafe.  This  point  was  in  queftion,  whether  chofes  in  zCtion 
come  under  the  word  goods,  and  it  is  there  faid,  that  perfonal 
actions  are  as  well  included  Vi^ithin  this  word  goods,  in  an  a£l:  of 
parliament,  as  goods  in  pofTeflion. 

If  goods  and  chattels^  in  the  ftatute,  include  chofes  in  aftion, 
all  things  arifrng  from  the  fale  of  the  joint  -ftock  are  fubje61:  to 
the  affignees,  as  they  follow  the  nature  of  the  goods  themfelves, 
and  Mr.  Juflice  Burnet  has  cited  cafes  to  fliew  that  they  are  fo,. 
where  the  thing  can  be  difcovered. 

Sivyjih.  506.  6th  edition,  is  upon  the  fame  foundation :  If  a. 
man  devifes  his  moveable  goods  to  B.  and  his  immoveable  to  C. 
upon  a  queftion  liow  the  debts  fhall  go"'?  He  fays,  thofe  debts' 
which  did  arife  by  occafiOn  of  the  things  moveable,  and  for  the 
recovery  wl\ereof  there  lies  an  a61:ion  perfonal,  belong  to  that 
perfou  to  v^hom  the  tellator  did  bequeath  his  moveable  goods  -y 

(0  See  ChaMutH  V.  Hart,  I  J%  273.  Jvlocrsw  Moore^  I  Bro.  Cha,  K.ep.  llj^^ 
'  '  '  which 
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wlilcli  fliews  that  the  produce  of  the  goods  were  of  the  faiYis 
nature  with  the  goods  themfelves. 

As  to  Stevens^s  mortgage,  it  being  made  to  Potter  in  truft  for 
Stevens^  it  is  to  be  confidered  as  a  mortgage  to  Stevens-^  and  as 
to  the  obje6lion  that  Stevens,  being  in  polTeffion,  wanted  no 
new  poffeffion  to  be  deUvered,  the  anfwer  has  been  given,  That 
Harvejl  had  the  poffeffion  with  the  confent  of  the  true  owncr^ 
which  he  ought  not  to  have  had. 

Croft  V.  Pykey  3  Will.  180.  is  the  cafe  that  was  called  a  ne- 
gative one. 

Though  this  has  been  no  where  determined  ;  yet  one  may 
ufe  a  citation  from  a  Civil  law  book,  not  as  an  authority  upon 
which  a  judgment  is  to  be  founded,  as  it  has  not  been  re- 
ceived here,  but  as  the  opinion  of  learned  men,  and  for  this 
faying  he  cited  BlacVborough  and  Davis  from  a  manufcript 
note,  where  Lord  Chief  Juftice  Holt  advances  the  fame  thing, 
I  fhall  therefore  mention  Domat.  lib.  i»fo.  155.  where  he  fays, 
debts  owing  by  the  partnerfhip,  and  their  other  charges,  are 
to  be  borne  out  of  the  common  ftock,  otherwife  as  to  the  money 
borrowed  by  a  partner  which  has  not  been  applied  to  the  com- 
mon flock. 

I  mention  this  to  prove  that  the  partnerfiiip  ftock  is  no  fur- 
ther fubje6t  to  debts  from  one  partner  to  another^  than  as  the 
money  has  been  applied  to  the  partnerfhip  trade. 

Upon  the  whole,  the  flatut^  is  the  rule  to  be  followed  in  this 
cafe ;  the  intent  of  it  was  to  prevent  bankrupts  from  acquiring 
a  falfe  credit,  and  to  punifh  acceffories  by  the  lofs  of  the  priority 
of  their  debts.  Whether  this  was  a  wife  provifion  or  not,  is 
not  for  us  now  to  determine,  it  mufl  be  followed  as  Ions:  as  the 
a£l:  continues  in  force. 

Lord  Harchvicke  Chancellor:  this  is  a  queflion  of  great  con- 
fequence,'  I  will  endeavour  to  reduce  the  grounds  I  go  upon  to 
fome  general  heads. 

ifti  Whether  any  mortgage  or  conditional  difpofition  or 
conveyance  of  any  goods  and  chattds  is  within  the  21  Jac  i. 

19-/.  10,  I  r. 

a^/y,  If  any  is,  whether  the  prefent  mortgages,  and  which 
of  them  are  fo  ? 

3fl^/y,  Whether  the  mortgagee  of  the  moiety  of  the  partncr- 
fliip's  ftock,  is^c,  is  within  the  a6t  ? 

I/?,  Whether  any  mortgages,  or  conditional  conveyances  of 
goods  are  within  the  a6t  ? 

Under  this  general  queftion,  I  fliall  not  enter  into  a  particu- 
lar difquifition  of  the  two  points  made  at  the  bar. 

ly?,  If  the  ena61:ing  claufe  extends  to  all  goods  in  the  cuflody 
of  the  bankrupt,  whether  his  own  originally  or  not,  or  whether 
it  is  to  be  reftrained  by  the  preamble,  to  goods  only,  tha^  w(;re 
originally  the  bankrupt's. 

Or,  %dly^  Whether  chofes  in  at^iun  ave  wiiliin  the  cbufc  ? 
-  •      N  3  Tor 
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Ryal  v.  For  as  to  tKe  firft,  tlie  Chief  Baron  has  entered  fo  far  into  the 
RoLLE.  con{lru6llon  of  it,  as  not  to  leave  any  room  for  doubt:  how- 
ever, let  the  conftruftion  be  vi^hat  it  v/ill,  the  prefent  cafe,  as  to 
this  point,  is  within  the  a£t,  becaufe  it  is  not  difpiited  but  that 
all  the  goods  here  in  queftion  were  originally  the  bankrupt's, 
and  were  mortgaged  by  him. 

.  .  But  ftill  in  this  refpecft  I  fhall  not  fcruple  to  declare  that  I 
am  ftrongiy  inclined  to  be  of  opinion  with  Lord  Chief  Juftice 
Holt^  and  my  Lord  Chief  Baron,  that  this  claufe  is  to  be  re- 
trained by  the  preamble,  and  differ  from  Lord  Cowper  in  the 
cafe  of  Copeman  v.  Gallanty  i  Will,  314.  (i). 

As  to  the  other  point,  it  has  been  fully  cleared  up,  that  chafes 
in  aSiion  are  properly  within  the  defcription  of  goods  and  chat- 
tels in  this  claufe. 

But  I  v/iil  add  one  argument:  It  is  that  the  conflruftion 
which  has  been  put  upon  this  claufe  is  fupported  by  the  next 
immediate  precedent  claufe  in  the  aft,  it  relates  to  bankrupts, 
who  by  fraud  make  themfelves  accomptants  to  the  king  to  de- 
^  feat  their  creditors,  where  there  is  a  pov/er  given  to  the  comif- 

fioners,  to  difpofe  of  all  lands,  tenements,  hereditaments,  goods, 
chattels,  and  debts  of  the  bankrupt  fo  extended,  to  and  for  the 
ufe  of  the  creditors,  and  yet,  when  it  comes  to  the  provifion,  it 
reft  3  intirely  upon  the  words  lands ,  tenements ^  goods  and  chattels y 
and  was  defigned  to  comprehend  all  kind  of  perfonal  property^ 
whether  in  poffeflion  or  aBion  only* 
[  183  ]  In  12  Co.  Ford  and  ShMn's  cafe,  it  is  laid  down,  that  in  an 
aft  of  parliament  the  words  goods  and  chattels  take  in  chofes  in 
aftion,  and  the  contrary  opinion  feems  to  have  arifen  upon 
queftions  on  grants,  and  bargains  and  fales,  by  which  they 
could  not  pafs  ;  but  an  aft  of  parliament,  which  may  pafs  any 
thing,  will  take  in  the  whole. 

The  aim  of  the  legiilature  in  all  ftatutes  concerning  bankrupts 
was,  that  the  creditors  fhould  have  an  equal  proportion  of  the 
bankrupt's  efFefts  as  far  as  poffible. 

And  it  was  intended  that  this  aft  fhould  be  conftrued  benefi- 
cially for  the  general  creditors,  and  it  is  fo  declared  in  an  un- 
ufual  manner  in  the  firft  claufe  of  the  aft. 
The  general  The*  general  view  of  the  provifion  now  under  confidera- 
viewof  the  pro-  tion,  was  to  prevent  traders  from  gaining  a  delufive  credit  from 
q^Tmon^tolvt'  ^  ^^^^^  appearance  of  their  circumftances,  to  the  mifleading  and 
vent  traders  from  deceit  of  thofe  who  fhould  trade  with  them,  and  the  legiilature 
gaining  a  delufive  thought  they  had  done  this  by  fubjefting  all  things  remaining 
flfft' appeannce  pofTeffion  of  the  bankrupt,  to  the  creditors  under  the 

of  their  circum-  commifFion,  becaufc  where  the  vendee  leaves  the  goods  bought 
fiances.  j,^        poffeffion  of  the  bankrupt,  he  confides  as  much  in  the 

general  credit  of  the  bankrupt^  as  that  creditor  who  has  taken 
only  a  bond  or  note. 

(t)  So  ante  174,  175.  i  Fef.  365,  -571.    i        2^.3.    See  Crfpigny  v.  Wlttenmm, 
Lord  Hardwkke  feems  alfo  to  have  been    4  Durn,  and  Eajl,  793. 
of  the  fame  opinion,  in  Weft  v.  Sklp^ 

In 
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In  fuch  cafes,  the  barikrupt  had  it  in  liis  power  to  fell  all  the.     Ryall  ^, 
goods  the  next  hour,  and  the  vendee  or  affignee  could  not  claim  ^^^^-fi* 
them  from  the  buyer,  but  could  only  have  a  perfonal  remedy 
againft  the  bankrupt. 

All  this  holds  as  well  in  the  cafe  of  conditional,  as  of  abfolute  The  ftatute  of 
fales,  and  if  the  court  fliould  make  a  different  determination,  it  ^^^H^^^^',  J'*^' 
would  be  contrary  to  the  cafe  of  Stephens  v.  Sole,  determined  by  conditional  as 
Lord  Talbot,  and  to  Buchland  v.  Royjlon,  by  Lord  Coivper,  and  well  as  abfolute 
to  the  implied  opinion  of  the  laft:  in  Copemn?i  v.  Gallant. 

I  chufe  to  forbear  obferving  upon  the  words  of  the  claufe,  be- 
caufe  that  has  been  done  already. 

The  legiHature  has  explained  it's  fenfe  by  putting  the  words 
true  onmer,  in  oppofition  to  the  reputed  o%uner. 

The  2d  queftion  is.  Whether  any,  and  which,  of  the  mort- 
gages are  within  the  ftatute  ? 

According  to  the  authority  of  the  cafes  which  have  been  men-  a  fhare  of  the 
tioned  the  mortgages  of  the  loth  Dec,  I737>  ^^^^l  of  the  6th  partnerihip 
and  7th  of  Sept,  1738,   and  fo  much  of  the  affignment      "-^l^^lf^'^ ^^^^ 
Stevens,  as  relates  to  the  utenfds  not  fixt  to  the  freehold,  and  ner,  muft  be  de- 
alfo  the  mortG^age  of  the  dth  of  March  17^8,  are  within  the  ^^v^^"^' ''^ 

ix  .  .  J        J         -J  U    V  a delufive  credit 

ftatute,  and  made  void  by  it.  f.Hs  within 

the  ftatute  of  the 

If  it  was  to  be  laid  down,  that  a  fliare  of  the  partnerfliip     J^'"-^-'^-  ^S* 
trade,  t^c,  mortgaged  to  a  partner,  is  not  neceffary  to  be  de- 
livered, it  would  let  in  all  the  inconveniencies  Vv^hich  were  to  be  > 
prevented  by  this  ftatute. 

*As  to  chofes  in  adlon,  equity  ought  to  follow  the  law;  if  it  Theprovlfionsin 
does  not,  infinite  mifchief  would  follow.    It  is  eafy  to  turn  a  the  21  J^r.  1.  c. 
legal  into  an  equitable  intereft,  and  if  parliamentary  provifions  i^efpta'toVeg^a^^ 
as  to  a  legal  intereft  were  not  to  be  followed  as  to  equitable  in-  interefts,  muft 
terefts,  it  would  defeat  the  a£t.    Thus  upon  the  Popifti  acfls,  ^^^f^^^^rL''^ 
tho'  penal,  the  confiderations  and  rules  are  the  fame  in  equity  ^cTc^fcrm^cFrkit' ' 

as  at  law.  therefore  within 

It  was  faid,  that  the  mortPjages  to  Potter  for  the  benefit  of  ^h^  meaning  of 
iitevens,  m.ult  be  coniidered  as  a  mortgage  to  Stevens,  and  it  may  included  in  the 
be  generally  right  to  confider  it  fo ;  though  yet,  as  a  judge  in  words  gocds  ar.d 
equity,  I  am  inclined  to  carry  it  farther  thc^n  the  judges  at  com- 
mon  law  have  done;  for  whatever  intereft  palled  of  the  perfonal     [*i  84  ] 
things,  pafied  in  law  to  Potter;  apd  if  the  cafe  had  been  at  com- 
mon law,  a  court  of  law  M^'ould  not  have  taken  any  notice  of  the 
truft  for  Steve?is^  and  then  by  the  ftatute  this  aflignment  had  been 
void  at  law  againft  the  coinmijjioners,  and  a  court  of  equity  would 
never  fet  it  up  here. 

And  therefore  I  make  a  difference  bctv^axt  fuch  things  as, 
being  affignable  only  in  equity,  gave  no  title  to  Potter  at  law; 
for  as  to  thefc  the  mortgage  is  to  be  confidered  as  b^^Ing  made 
dirc6lly  to  Stevens,  but  as  to  thofe  things,  in  which  an  intereft 
palled  at  common  law  to  Potter,  I  think  Potter  is  to  be  confider- 
ed as  having  the  legal  property. 

N  4  As 
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Ryalli/.        As  to  the  queftion,  whether  partnerfhip  flock  is  to  be  firfl 
PvOLLE.      \\2hl'^  to  the  debts  of  the  partners,  it  was  never  carried  further 

Howfarpirtner- .  ,  ni      i-  i  r-  -         -  ■, 

fhipftock  is  lia-  thaii  to  debts  contracted  relative  to  the  partnerfhip,  either  after 
bi^.' to  the  debts  of  the  bankruptcy,  or  death  of  one  of  the  parties. 

par^  iers  in  the 

"Where  one  part-     Where  a  partner  lends  money  to  another  generally,  and  it  is 
ner  lends  mor.ey  not  entered  in  the  partnerfnip  books,  it  is  faid  he  gains  a  fp 
toa,.ocnerparc-       j'gj^  uDon  the  Iharc  of  the  borrower,  and  fliall  be  preferre 

ner  generciilv,       ^  ,        r    r     i  r        i     •         r        \  ■         r  ' 

anditisnoc  isparats  creditors;  but  1  nnd  no  foundation  tor  this,  after  z 
entered  in  the  bankruptcy,  nor  after  the  death  of  a  partner,  where  his  efFccis 
bookT  hlf.^oes  ^''^'""^  become  fubje6l  to  the  rule  of  diliributing  alTets.^  What 
no!:  gain  a  fpeci-  equity  there  may  be  between  partners  themfelves,  on  fettling  an 
fie  lie.i  upon  the  account,  is -another  thing. 

rower.°  Crofts  YCxL  Fyke,  3  ^F/Rf.  150,  is  as  ftrong  a  negative  cafe  to 

this  purpofe  as  can  be;  all  that  was  contended  for  there,  being 
thit  he  might  retain  as  executor. 

If  it  fliould  be  determined  that  one  partner  fiicAild  gain  a  fpe- 
cifick  lien,  by  lending  money  to  the  other  upon  the  partnerflnp 
flock,  it  would  open  a  door  to  great  frru:!,  and  give  a  fliock  to 
-    this  aft,  which  is  made  on  purpofe  to  prevent  a  falfe  and  delu- 
live  credit. 

I  will  take  notice  of  one  thing  mentioned  by  Mr.  Juftice 
Burnet,  and  the  Chief  Juftice. 

It  has  been  faid  in  this  caufe,  that  great  mifchief  might  arife  to 
trade  and  credit  from  making  fecurities  of  this  kind  void,  be- 
caufe  it  might  prevent  perfons  from  ufing  their  credit  in  trade, 
and  that  they  will  not  be  able  to  make  a  fecurity,  without  expof- 
ing  their  circumftances  to  the  world,  which  may  hurt  their  credit. 

On  the  other  fide  it  has  been  argued,  that  a  delunve  credit  is 
ftill  of  more  dangerous  confequence. 
f  185  ]  I  will  not  fay  but  fome  inconveniencies  may  arife  on  each 
part;  but  I  agree  with  the  Chief  Juflice,  that,  as  it  is  a  law,  it 
mufb  be  adhered  to,  and  we  cannot  depart  from  it.  If  any  in- 
convenience does  arife,  it  is  for  the  coniideration  of  the  legiila- 
ture  whether  it  ought  to  be  allowed  or  not. 

But  this  I  will  fay,  that  very  great  inconveniences  may  arife 
by  giving  an  opportunity  to  people  to  make  fuch  fecurities, 
and  yet  appear  to  the  world  as  if  they  had  the  ov/nerlhip  of  all 
thofe  goods  of  which  they  are  in  poiTeffion,  when  perhaps  they 
have  not  one  fliilling  of  the  property  in  them. 

And  further  I  will  venture  to  fay,  that  it  was  the  defign  of  the 
a£l  of  parliament  to  prevent  this ;  for  the  a6l  was  made  in  the 
fimplicity  of  former  times,  long  before  thofe  large  and  airy 
notions  of  credit  prevailed,  which  have  been  fmce  introduced. 

This  acl  is  a  law,  and  I  concur  with  my  Lords  the  Judges  in 
the  opinion  that  they  have  given,  and  the  conftruQion  that  they 
have  put  upon  it ;  and  do  therefore  determine  that  thefe  mort- 
gages and  fecurities  are  not  a  lien  upon  the  bankrupt's  eftate  ( i). 


(1)  Edvcaids  V.  Barhe?!,  2  Diirn.  See  alfo  Falkner  v.  Ca,^,  I  Bro.  Cha, 
£#5  587.    Bavifonlw  Baron,  ibid ^  ^i)^.    Rep.  iz^,    2  Durn,  ^  Eo/'^,  491. 


osanliuiipt.  i3s 

TH  E  caiife  coming  on  again  for  diretlicns,  anc!  a  quef-  ^^^'"^^y  tKe 
tion  arifing,  whether  a  debt  could  be  fet  off  withm  the  ^  * 
provifion  of  the  itatutes  of  bankrupts  ?  |  p^-  375- S.  C. 

Lord  Cha?!ceIior  laid,  that  under  the  aft  of  the  5th  of  George  Aperfonmayfet 
the  Second;  perfons  might  fet  off  debts,  as  that  a6l  extended  to  ofFa  debt  under 
air  mutual  debts,  though  independent  of,  and  not  rdative  to  the  ^^.^"^"hou^ih 
mutual  credit  between  the  bankrupt  and  other  perfons  in  the  rcUtive  to1:hL^°^ 
courfe  of  tr^idej  and  though  the  debts  were  of  fuch  a  nature  as-  ^^i^'^al  creJit 
could  not  be  brought  into  a  general  account  (i}.  thrbankl^^tr*^ 

(^])  Billon  Y.  HjJe J  anie  izG, 


On  the  Petition  of  Richard  Flyn  and  PJchard  Field,  Merchants,  ^^J^^^^'' ^^^e 
m  the  Bankruptcy  of  Hugh  Mathews, 

TH  E  petitioners  being  at  Liverpool  the  be^einning  of  July    Ci{e  oH 
laft,  and  purpofmg  to  be  concerned  together  in  purchafmg  q^„'j,^     ^  * 
plantation  tar,  they  found  on  enquiry  a  quantity  thereof  to  the  lold  -aAle  pel 
^amount  of  500  barrels  lying  on  the  quay  of  Liverpool,  which  titioners  two 
Hu^h  Mathews,  a  merchant  of  that  town,  had  then  imported  for  ^^"'^^o^'soobar 

r  1  1  1  •  •  J    7!/-  ^;  relsoxtar,  at  the 

lale  j  whereupon  the  petitioners  and  Matbezvs  came  to  an  agree-  rate  of  gs.  p^r 
ment  together  on  the  8th  of  Jnly^  Vvdiereby  Matheivs  fold  to  the  fcar-d,  and  the 
petitioners  two-thirds  of  500  barrels  of  the  faid  tar  at  the  rate  of  a^eeVfibotl? be 
pj-.  per  barrel,  and  the  other  third  he  agreed  fliculd  go  and  be  configned  to  pa- 
configned  to  the  petitioners  for  fale  at  his  rifque,  on  his  own  ac-  *^'^tioners  forfaic 
count,  and  that  he  fhould  be  at  the  charge  of  cartage  and  p*'i-fnd  on  his^ovvn 
terage,  and  fnipping  oh"  the  faid  500  barrels  of  tar,  and  that  the  account,  and 
petitioners  fhouid  fell  his  fliare  of  tar  free  from  charges  of         1^^"'^  t^"- 

^  .  o  at  tiic  charge  of 

COmmiihon.  cartage  ai^d  par-. 

terage,  and /hip- 
ping off  the  whole,  and  Matheivs  accordingly  caufed  the  tar  to  be  put  into  a  warehoufe  of  his  own,  for 
the  purpofcs  of  the  agreemf  :  Petitioners  at  the  fame  time  paid  Mathnoi  in  London  bills  150/.  the 
amount  or"  two-thuds,  anc*  Matheivs  made  them  out  a  bill  of  parcels.  Matbe'ws  afterwards  becomes  a 
bankrupt,  and  the  alfignecs  take  pofleffion  of  the  tar,  as  they  found  it  remaining  in  his  warehoufe. 
This  is  not  wichin  the  intent  of  the  21  of  jfac.  i.  ch.  19.  which  meant  to  guard  againft  leavirg  goods,  ia 
the  f'offejfionj  order j  ami  difpo/iaon  of  bankrupts  ]  but  here  was  only  a  mere  tempoi-ary  cuftod\-,  till  the 
petitioners  had  an  opporturury  bf  ihipping  it  off  to  Ireland.  The  petitioners  intided  10  Lwo-tiiirds  of  thi 
tar,  and  the  affignees  ordered  to  deliver  the  fame  accordingly. 

And  it  was  further  agreed  that  the  faid  tar  fliould  be  removed  [*i86  ] 
from  the  quay,  and  lodged  in  a  warehoufe  until  the  petitioners 
lliould  give  orders  for  the  fliipping  the  famjc  off  as  opportunity 
offered,  they  having  none  at  that  time  ;  and  accordingly  Mathews 
caufed  the  f aid  tar  to  he  put  into  a  ivarehoufe  or  cellar  of  his  civ/ij  for 
the  purpofcs  of  the  faid  agreement. 

The  petitioners  at  the  fame  time  paid  Mathews  in  London 
bills  for  150 /.  being  the  amount  of  the  value  of  the  faid  two- 
thirds  of  the  faid  tar  agreed  for,  Mathews  alfo  at  the  lame  time 
made  out  and  delivered  the  petitioners  a  bill  of  parcels  of  the 
faid  tar,  in  the  words  and  figures  following  :  Liverpool,  Zih  July 
1748,  Meffrs,  Richard  Flynn  and  Richard  Field,  bought  of  Ww^x 
Mathews  two-thirds  of  500  hands  of  plantation  tar,  at  (^s.  per 
tarnl,  the  whoh  amount  225  1.  the  whole  to  he  fold  hv  fdd  gentlemen 


^86 


I^iTews  account  as  follows^  two^thirds  their  account   150L  one -third 

*  Hugh  MathewsV  account  75}.  Hugh  Mathews  to  hear  charges  of 

cartage  and  porterage  in  fending  of,  then  received  bills  on  London 
amount  150!.  when  paid  is  in  full  of  their  party 

per  Hugh  Mathews. 

Mathews  the  beginning  of  Auguf  laft  became  a  bankrupt,  and 
the  affignees  under  the  commiffion  illued  againfl  him,  have  taken 
poffeffion  of  the  fa  id  tar  as  they  found  it  remaining  in  his  ware- 
houfe,  and  being  doubtful  whether  they  can  deUver  the  fame, 
with  fafety  to  themfelves,  to  the  petitioners,  the  alEgnees  and 
Flyn  and  Field  have  agreed  to  be  determined  by  Lord  Chancellor 
on  petition,  which  came  on  nov/  before  his  Lordfhip  for  di- 
rections. 

The  queflion  arofe  on  the  follov/ing  claufes  of  the  21  oijac^  i. 
ch,  19. 

"  For  that  it  often  falls  out  that  many  perfons^  before  they  become 
banhruptSy  do  cofivey  their  goods  to  other  men  upon  good  confidera' 
tion^  yet  fill  do  hep  the  fame^  and  are  reputed  the  aimers  there- 

**  of  and  difpofe  of  the  fame  as  their  own 

Be  it  enacted,  that  if  at  any  time  hereafter  any  perfon  or 
perfons  fiiall  become  bankrupt,  and  at  fuch  time  as  they  fhall 
fo  become  bankrupt  fhall  by  the  confent  and  permiffion  of  the  true 
owner  and  proprietary  have  in  their  pofejfion^  order  and  difpofition^ 

*^  any  goods  or  chattels,  whereof  they  fhall  be  reputed  owners^  and 
take  upon  them  the  fale,  alteration,  or  difpofition  as  owners, 

"  the  commiflioners  (hall  have  power  to  fell  and  difpofe  the  Jame 
[  XS7  ]     "  for  the  benefit  of  the  creditors,  which  ihali  feek  relief  by  the 
faid  commiffion,  as  fully  as  any  other  part  of  the  eftate  of 

"  the  bankrupt." 

Mr.  IVildbrahani  for  the  ajjignees. 

There  are  two  forts  of  perfons  affefted  by  this  claufe. 

I.  Perfons  who  are  purchafers  of  goods,  though  for  a  good 

confideration,  or  true  owners  of  goods,  and  who  yet  leave  them 

in  the  hands  of  the  bankrupt. 

2<r//y,  The  creditors  of  bankrupts. 

The  intent  of  this  law  was  to  prevent  perfons  intruftinpj 
traders  with  the  poffeffion  of  goods  where  they  have  not  the 
property  •,  poffeffion  gives  a  fpecies  of  property,  and  a  poffeffory 
property  is  a  good  property  againft  wrong-doers.  The' poffeffion 
always  creates  a  pvefumption  of  abfolute  property,  it  makes  a 
man  the  vifible  owner,  this  fpecious  ownerffiip  creates  a  credit, 
and  draws  in  innocent  perfons  to  give  credit  upon  the  faith  of 
appearances ;  if  they  are  falfe  appearances,  they  are  drawn  in  to 
give  credit  to  that  which  has  no  reality,  but  is  merely  fiftitious. 

This  'aCl:  of  parliament  intends  to  remedy  that  inconvenience 
by  preventing  this  pra£lice,  and  in  order  thereto  impofcs  a  penalty 
upon  fuch  pradice,  whether  it  arifes  from  defign  or  inadvert- 
eiicy.. 

Lord  Chancellor :  I  think  this  cafe  is  not  within  the  intent  of 
the  acl  of  parliament,  which  meant  to  guard  againll  leaving 
goods  in  the  poffcfion^  order ^  and  difpofition  of  bankrnpis  j  but  here 

it 


•Banlrupt. 
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It  was  merely  a  temporary  cuilody,  becaufe  the  petitioners,  the     ^^^n  -y. 
buyers  of  the'tar,  had  not  an  opportunity  of  felling  it  byfhipping 
it  off  immediately  to  Ire/and. 

It  cannot  with  any  propriety  be  faid  the  tar  was  in  the  order, 
difpofiticn^  or  power  of  the  bankrupt ^  and  therefore  not  within  the 
a6l  of  parUament. 

Upon  the  foot  of  the  agreement  between  the  petitioners  and 
Mathews^  this  is  to  be  confidered  as  an  undivided  property,  of 
which  they  were  tenants  in  common ;  there  muft  be  a  poffelTion 
of  thcfe  goods  in  one  or  other  of  them,  and  the  poflefhon  of  one 
is  the  poffeffion  of  all,  and  therefore  the.  petitioners  are  intitled  to 
two-thirds  of  the  tar,  and  the  affignees  mu.fl  deliver  up  the  fame 
to  the  petitioners  ( I ). 

(l)  So  Weji  V.  Skip,  I  Fef,  239.  243.  456.    IValhr  v.  Burml^  Doug.  303. 

(X)  B^ule  as  to  Copyholds  under  a  Comnnffion  of  Bankrupts » 

Dniry  v.  I/Imiy  furviving  Affignee  of  Johnfon,  a  Bankrupt.     J^-^^^  3<^» 


Vide  imder  the  Divifion^  Rule  as  to  Afflg 


znees, 


(!')  Where  AJJlgfiees  are  liable  to  the  fame  Equity   with  the     f  jgg  i 

Bankrupt.  . 


Brown      Jones  ^n6.  others,  Oaoherthcz$\.h, 
^  '  2744. 

THE  bill  in  this  cafe  was  brought  by  the  affignee  under  a     Cafe  00 
commiffion  of  bankruptcy  againft  Roger  Willlains^  to  have  ^^^^  h  the 
a  real  eftate  belonging  to  the  bankrupt  fold.  comt  will  favour 

The  queftions  in  this  caufe  arofe  upon  a  fettlement  made  by  creditors,  yet  it 
the  bankrupt  of  this  eftate  upon  his  wife  and  children  after  mar-  JIJ|Jy  ^^^^^^^^^ 

riage.  fupiiiior  right  to 

The  Attorney  General  for  the  plaintiff  ftated  the  fettlement  to  «^5iir  peifoi.s, 
be  made  on  the  8th  of  Augufl  1732',  between  Roger  Williarns 
and  his  wife,  and  Richard  Blencoe,  and  the  defendant  Brcwn, 
and  another  perfon  as  truflees,  recited  to  be  in  coriideration  of  a 
marriage  already  had,  and  the  fum  of  1000/.  paid  as  a  marriage 
portion  to  Williams  by  Blencoe,  who  was  brother  to  his  wife 
and  for  fettling  a  jointure,  and  conveyed  to  the  truftees  to  the 
feveral  ufes  following:  To  i^^^^^r /f^i///V/777j  for  life,  and  from  and 
after  the  determination  of  that  eltate  to  the  truftees  to  preferve 
contingent  ufes  daring  Roger  Williams's  life,  and  from  and  after 
his  deceafe,  to  Elizabeth  the  w\it  for  her  jointure,  and  after  the 
dcceafe  of  hufband  and  wife  to  the  ufe  of  the  trullees  for  and 
during  99  years,  on  fuch  trulls  as  herein  and  hereafter  exprelicd, 
and  after  the  determination  of  that  eft^ite,  to  the  firll  and  other 
fons  in  tail  male. 

There  was  no  declaration  of  the  ufes  of  the  term  of  gy  years, 
nor  any  receipt  indorfed  on  the  back  of  the  fettlement  5  and  as 

there 
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BaowN        there  was  no  declaration  of  the  truft  of  the  99  years  term,  he 
ioN£s.      infifted  the  refultitig  ufe  or  truft  will  revert  to  the  huiband  who 
gave  it,  and  therefore  will  enure  for  the  benefit  of  the  creditors 
.  of  the  hufband. 

Mr.  Brown  of  the  fame  fide. 

The  circumftances  of  fraud  in  this  cafe  are  very  ftrong,  the 
fettiement  was  not  made  till  ten  years  after  marriage ;  Roger 
Willicuns  the  hufband  never  thought  of  this  deed  or  mentioned  it 
on  his  laft  examination,  which  is  very  fufpicious,  and  looks  like 
a  plank  laid  hold  of  to  fave  them  from  fnipv/reck. 

Mr.  Solicitor  General  for  the  defendants,  the  wife  and  chil- 
dren. 

Roger  IVilUams  was  no  trader  in  1732,  and  the  a6l  of  bankrupt- 
cy was  not  till  fix  years  afterwards. 

If  it  was  a  m.ere  voluntary  fettiement,  perhaps  it  could  not  be 
fupported  againft  the  creditors  ;  but  there  are  many  agreements, 
after  marriage,  which  may  be  fupported  as  fair,  and  for  valuable, 
confideration.  ^cott  v.  Bally  2  Lev,  70.  A  queftion  between 
pur  chafers  and  the  iffue  of  the  marriage,  whether  an  agreement 
after  marriage  was  for  a  good  and  valuable  confideration  ?  Lord 
£  189  3  Chief  ]\i^\Q,t  Hale  faid,  the  court  in  family  agreements  do  not 
nicely  eftimate  the  value  of  the  eftates,  but  only  whether  it  is  a 
fair  and  honeft  agreement. 

The  facls  in  the  prefent  cafe  are  fliortly  thefe :  Roger  WiL 
Hams  was  feifed  of  this  eftate  in  1722,  had  only  150/,  with  his 
wife  at  that  time,  and  no  fettiement  then  made  5  Mr.  Blencoe 
her  brother  applied  to  Roger  Williams  to  make  a  provifion  for  his 
fifcer  ;  Roger  Williams  faid  he  would  not  do  it  for  nothing,  on 
which  Blencoe  agreed  to  advance  1000/.  the  24th  of  J^;^;^^  1732,  a 
receipt  was  given  under  the  hand  of  Roger  Williams  to  Potting- 
hal  an  attorney  in  the  following  words :  Received  of  my  brother 
Richard  Blencoe,  the  fum  of  600/.  by  the  hands  of  Mr,  Pottinghal, 
in  confideration  of  the  Jettlement  to  be  made  upon  my  nvife.  The  fet- 
tiement vv^as  executed  in  Augifl  after  :  Richard  Blencoe  died  the 
OBober  following,  and  therefore  the  remaining  400 /.  was  never 
paid. 

There  being  no  receipt  indorfed,  is  fo  far  from  being  a  cir- 
cumftance  of  fraud,  that  it  fhews  the  fairnefs,  becaufe,  as  the 
whole  1000/.  was  not  paid,  they  could  not  properly  indorfe  it. 

In  anfwer  to  the  obje6lion  of  the  99  years  term  having  no 
declaration  of  truft,  it  muft  be  confidcufed  as  if  the  hufband  was 
contending.  All  the  ufes  fhcw  it  to  be  a  marriage  agreement ; 
the  limitation  indeed  is  to  truftees  generally,  but  is  declared  to 
be  for  fuch  a  truft  as  is  thereinafter  expreffed. 

The  term  is  to  ftand  no  further  than  it  fliall  be  thereafter  de- 
clared, and  the  very  nature  of  the  agreement  Ihews,  that  it  cannot 
refult  for  the  benefit  of  the  hufband,  and  it  is  demonftration  to 
a  court  of  equity,  that  it  could  never  be  intended  that  the  ufes 
of  this  term  fiiould  be  for  his  benefit,  becaufe  it  would  make 
the  limitation  to  the  fons  of  no  value :  there  is  no  doubt  then 
but  the  parties  meant  it  as  a  provifion  for  younger  children, 

and 


1S9 


and  the  want  of  the  formal  deed,  a  leafe  for  a  year,  not  Browne. 

^    ♦  1  Jones, 
material. 

Mr.  Attorney  GeneraFs  reply ;  the  fa£b  proved  is,  that  this 
fum  of  600/.  was  in  confideration  of  a  fettlement  to  be  made* 
It  is  pretty  extraordinary  that  this  fam  (hould  be  paid  three 
months  before  the  fettlement  executed. 

To  make  this  a  confideration,  it  is  incumbent  upon  them 
to  (hew  it  was  the  money  of  the  brother,  but  it  is  exprefied  to 
be  in  confideration  of  1000/.  in  hand  paid  for  the  marriage 
portion,  but  not  faid  to  be  paid  by  the  brother  Mr.  Bleftcoey 
neither  has  he  figned  the  deed ;  now  if  he  was  a  party  con- 
tra£ling  on  his  own  account,  could  it  be  thought  he  would  not 
have  figned  the  deed  ? 

It  does  not  appear  that  this  was  a  portion  which  could  not 
be  received  without  cor^iing  into  a  court  of  equity  5  therefore 
it  is  hard  to  fay,  that  this  is  fuch  a  confideration,  that  the 
creditors  of  the  hufband  fhall  not  have  a  fale  of  the  eftate  with- 
out eftablifhing  the  provifion  for  the  wife  :  this  is  not  a  fet- 
tlement to  be  carried  into  execution,  therefore  the  court  rnuft 
take  it  on  the  very  terms  on  which  it  ftunds. 

Lord  Chancellor-.  This  cafe  is  made  out  to  my  fatisfa£lion.    [  190  j 
Tho'  the  court  will  favour  creditors  as  much  as  they  can,  it 
muft  be  where  they  have  a  fuperior  right  to  other  perfons. 

The  queftions  in  the  caufe  are, 

i/.  Whether  the  deed  is  to  be  confidered  as  a  valid  fettlement  ? 

idly,  If  it  be.  Whether  the  creditors  can  claim  any  benefit 
under  the  fettlement  ? 

Nov/  as  to  the  firft  :  It  depends  upon  the  confideration^  for  it 
muft  be  agreed ;  if  the  bankrupt  has  made  a  fettlement  without 
conftderation,  it  is  not  good.  This  is  a  queftion  of  fa61:,  and  is 
fufficiencly  proved  to  fatisfy  me. 

It  is  admitted,  if  a  fettlement  is  made  before  marriage,  a  fettlement  af- 
though  without  a  portion,  it  - would  be  good,  for  marriage  it-  termai-mge 
felf  is  a  confideration  (i),  and  it  is  equally  good  if  made  after  ^^^p^^^^^j^^^^^^^ 
marriage,  provided  it  be  upon  payment  of  money  as  a  portion,  money  as  a  por- 
or  a  new  ^additional  fum  of  money, -or  even  an  agreem.ent  to  3iJ°^J"^°^Yj-'"'^^ 
pay  money,  if  the  money  be  afterwards  paid  purfuant  to  the  oreven"L""^* 
agreement ;  tliis  is  allowed  both  in  law  and  equity,  to  be  fuf-  agreement  to  pay 
•ficient  to  make  it  a  good  and  valuable  fettlement  (2).  money,  if  atier- 

.       „     ^   Tj^-jr-  r       1  J        1       .  wards  pjid. 

1  ne  receipt  Roger  IVilliams  gave  lor  the  600/.  makes  it  very 
clear  it  was  the  money  of  Blencoe  the  wife's  brother,  for  the 
words  are  In  confideration  of  my  making  her  a  jointure^  or  marriage 
fettlement* 

It  has  been  obje^led,  that  this  is  a  recital  only,  under  the 
hand  of  a  bankrupt,  and  therefore  fufpicious ;  but  to  take  oiT 
the  fufpicion,  the  fon  of  Fottinghal  fwears,  he  faw  this  receipt 

(0  See  Ex  parte  MarJJ?,  ante    158.  Marfi,  Ca.iemp.  Talh.  63,  JJ\vd  \\  SKil- 

hanoy  v.  Athol,  poft.  2  vol,  445.  let,  2  Vef,  16.  Hylionv.  B[fcoe,  2  /V/.'  308. 

(2)   Such  fcLtlement  good  not  only  IVheeUr  v.   Caryl^  A;nb\  ill.  La  ijy  v. 

againll  creditors,  but  againll  purchajhs.  Athol^  pnj},  2  vol.  444.  446. 
ColviUe  V.  Parker,  Cro.Jac.  158.  fi)ncs  v. 
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Brows  -y.    In  his  father's  hands  in  1732,  fix  years  before  Roger  Williams^ % 
J^^^'*  bankruptcy. 

Another  ohjeBion  is,  that  the  600/.  being  paid  before  the  fet- 
tlement  made,  therefore  it  cannot  be  deemed  as  the  confider- 
ation  of  the  fettlement. 

A  confideration  executed,  is  as  good  to  fupport  a  fettlement, 
as  it  is  at  law  to  fupport  an  ajfumpfit^  to  pay  money  at  a 
future  time. 

It  is  further  objected,  that  it  does  not  appear  on  the  face  of 
the  receipt,  that  it  was  the  brother's  money,  but  might  be  the 
wife's,  and  confequently  a  chofe  in  a6lion  of  the  wife's,  which 
the  hufband  might  have  recovered  in  pofleffion. 

Suppofing  it  had  been  fo,  if  it  had  been  in  the  hands  of  the 
brother,  and  the  filler  had  been  married  indifcreetly,  and  the 
brother  holds  his  hand  till  the  hufband  makes  a  provifion,  it  was 
honeilly  done,  and  is  no  more  than  what  the  court  would  have 
done,  and  will  equally  fupport  it,  as  if  a  bill  had  been  brought 
againft  the  hufband  to  make  a  provifion  for  his  wife  ( i). 

The  creditors  ftand  only  in  the  place  of  the  hufband,  and  the 
ftatute  of  the  i  fac,  i.  cap,  15.  was  made  to  put  creditors  under 
a  commifTion  of  bankruptcy  in  the  fame  condition  with  creditors 
under  the  flatutes  of  the  13  and  27  Elh, 

It  has  alio  been  obje£led,  that  this  is  a  defeftive  fettlement 
•Vsktxt  creditor      ^^^^      ^'^^f     the  leafe  for  a  year  { 2). 
©an  have  no  re-       *  But  notwithflanding  the  court  will  aid  creditors  againfl  de- 
medyatiaw,  but  fe6live  or  fraudulent  conveyances,  and  without  confideration, 
equfty  "tSs  court  yet  if  they  have  no  remedy  at  law, 

will  make  them  but  muft  come  into  equity,  this  court  will  make  them  do 
do  equity.        equity,  which  brings  it   to  the  cafe  of  Taylor  v.  Wheeler^ 

C  *I9I  ]   2  r<?r;7.  564 
Though  in  a         Thc  fame  equity  will  arife  in  the  cafe  of  a  conveyance  by 
conveyance  by   leafe  and  releafc,  the  leafe  being  lofl,  does  not  at  all  concern 
the^St'bmlf!  ^^^^  fubflance  of  the  cafe,  and  a  confideration  being  proved  (3), 
iing,  yet  if  a    though  the  leafe  is  miffing,  yet  the  releafe  will  amount  to  a 

confideration  be 

proved,  the  releafe  will  amount  to  a  corenant  to  ftand  feized. 

*  y?.  mortgages  copyhold  land  to  B,  but  the  furrcnder  not  being  prcfented  withia 
the  time  limited  by  the  cuftom,  became  void.  Ai'terwards  y^.  becomes  bankrupt. 
On  a  bill  by  B,  againft  the  affignees,  this  defective  furrender  was  made  good. 

(l)  So  Moor -v.  Rycault,  Free.  Cha.  22.  editor's  effay  on  Ufes  and  TniJlSyfol.  5  5 3, 

Middlecome  V .  MarloTv,  poft.  2  vol.  559.  See  alfo  Lff>'i/ v.  Spillet^  poj}.  2  vol.  149. 

Wheeler  v.  Caryl,  Amb.  121.    Ward  v.  Here  we  niuil:  obferve,  that  if  a  perfon 

Shallet,  2  Vef  17.    Like  w..Bcrrisfoi-d,  ^  pays  a  t;iz/;/<i^/<?  confideration  for  an  eftate, 

Bro.  Cha,  Rep.  366.  and  by  feme  defecl  or  omilTion  in  the 

{z)  Fide  Negus\*Rey7ial,iKeh.  iz.  Ford  conveyance  of  the  purchafed  lands  to 

V,  Grey,  Mod.  Ca.  44.  i  Salk.  286.  S,  C.  him  the  legal  ^9Lztc  is  not  properly  con- 

(3)  i.  e.  a  confideration  Marriage  or  veyed,  in  this  cafe  the'  the  confideration 
llood;  for  a  pecuniary  conrideration  will  could  not  create  an  Ufc  by  way  of  cove- 
not  raife  an  ufe  by  way  of  covenant  to  nancto^and  feifed,  yetthe  vendor  would 
Hand  feifed.  For  the  reafons  of  this  be  confidered  a  trufiee  for  the  purchafer. 
diilindion,  the  reader  is  referred  to  the  See  Pdkxfen  v.  Moor,  pc/l.  3  273, 

a  covenant 


covenant  to   (land  feifcd :    The  fettlement  therefore   muft  Brow^ 

n      J  Jones. 
it  and. 

The  fecond  queftion  is.  If  it  be  a  vahd  fettlement,  whether 
the  creditors  can  claim  any  benefit  under  the  fettlement. 

The  aflignee  can  claim  no  more  benefit  than  Roger  Jf^jllin?:^ 
himfelf,  which  is  the  profits  of  this  real  eftate,  for  the  life  of  the 
bankrupt. 

The  only  quefllon  then  is  on  the  term  of  99  years. 

After  the  limitation  to  the  wife  for  her  jointure,  then  the  fet- 
tlement goes  on  and  limits  it  to  the  ufe  of  traftees,  their  execu- 
tors, for  the  term  of  99  years  for  fuch  ufes  as  herein  and 
hereafter  expreffed. 

It  has  been  objected  by  the  plaintifr's  counfel,  as  here  is  no  in  the  cafe  of 
declaration  of  the  trufts  of  the  term,  that  it  is  a  refulting  truft  voluntary  fettle- 
for  the  hufband,  and  as  undifpofed  of,  in  law  and  equity,  refults  JPt^ere^-f  no  de! 
to  the  donor  in  the  fettlement.  claration  of  the 

truft  or  a  term* 

it  refuits  to  the  donor  j  othenvlfe  v;here  it  is  a  fettlement  for  a  valuable  confideration,  and  in  the  na- 
ture of  a  contra'^  for  the  benefit  of  a  wifej  and  of  the  ifiuc. 

It  has  been  determined  fo,  in  the  cafe  of  voluntary  fettlements  Hnjltatlon 
and  wills  :  but  then  the  queilion  will  turn  upon  this,  "Whether  hufftLirfoTiife 
it  is  not  a  fettlement  for  valuable  confideration,  and  in  the  nature  to  truftees  to 
of  a  contra£l  for  the  benefit  of  the  wife  for  her  jointure,  and  a  l^^^^^if^'f^'i{/J* 
provifion  for  the  benefit  of  the  ifiiie,  Vv'-hich  in  this  cafe  it  certain-  for  her  jointure, 
ly  is  and  therefore,  as  to  this,  the  affignee  can  be  in  no  better  andafcer  the  d?- 
condition  than  the  bankrupt  himfelf.  ■  f 

TT^i  1  1  r    1  •     1  •    1  T  truftees  lor  99 

i  he  court  always  takes  agreements  or  tins  kmd  accordn^g  to  years,  on  fuch 
the  nature  of  the  agreement  itfelf ;  the  limitation  to  the  fons  af-  trufts  as  h?r  af- 
ter this  term  would  not  be  worth  half  a  crown,  if  the  plaintiff's  anVafL'rthe' 
obje6lion  fhould  prevail,  which  would  overturn  and  defeat  the  determinurion  of 
ufes  of  this  fettlement,  and  therefore  if  the  hufband  had  been  the'fi^^'a^^^ 
the  plaintiff  in  the  caufe,  the  court  would  have  confidered  it  as  a  every  other  foa 
truft  term  only  to  attend  the  inheritance  according  to  the  limita-  in  ta'i.  No 
tions  in  this  fettlement.  declaration  of 

the  vifes  of 
the  term.  The 

court  always  takes  agreements  of  this  kind  according  to  the  nature  of  the  agreement,  and  therefbis 
confidcr  it  only  as  a  truft  term  to  attend  the  inheritance  according  to  tlie  limitationi  in  this  lettle* 
inent. 

In  the  cafe  of  Uvedale  Halfpenny^  before  Sir  Jofeph  Jehyll  [  192  ] 
2  IVilL  151.  the  trujlees  to  preferve  the  coJitingeiit  remainders  ivere 
placed  after  a  limitation  of  an  eflate  tail  to  the  fon^  and  yet  he  de- 
creed the  fettlement  to  be  redtified  without  any  evidence  of  the 
faft,  or  intention  of  parties  as  to  the  placing  of  the  limita- 
tions (i ). 

The  prefent  is  a  thing  of  the  fame  kind,  in  the  reafoning  of 
it,  befides  the  words  themfelves  will  warrant  that  conflrudion  : 

{\)       Keniijh  v,Ne-.wnaiu    i  P.  W.    ley  v .  Earl  of  Granvilk,  ihid.  -^33.  See 
'23 4.  Targus  v.  Puget^  z  Vef.  194.  Worf     RiJout  v.  Do^vJingy  pod.  419. 

On 
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BsowN  -E^.     On  the  wliole,,  tlie  plaintilt  is  intitled  only  to  tlic  Intcred  the 
joNib,       hufband  has  in  the  eitate,  which  is  but  for  his  hfe  ;  and  decreed 
accyrdiiigiy. 


Ncvemler  the 
6th,  1745. 


JJ/^alkcr  and  Others  v.  Burrows, 
Vide  under  the  Divifton^  Ruk  as  to  Ajjignees, 

IX^'^^^  Grey  Kenufi. 

Vide  titk  Baron  and  Fcme^  undtr  the  Divifion^  Rule  as  to  a  Po[fibU 
lity  of  the  Wife* 

yanuary  tht 

'^53.  Ex  parte  Coyfegame. 

Cafe  100. 

iC^cyb's^.L-i-y  ^"^^HE  petitioner  in  1751  married  CoyfigmjWy  who  is  now  a 
morefJiiyitatcd.  ^  l3anknipL,  and  at  the  time  of  his  halt  examination,  he  de- 
Abond  given  to  Hvered  up  .With  the  red  of  his  eiiate  a  bond  which  was  given  to 
care"th'-"'^a^°  ^'  '^^^  ^'^^-^^  fecure  the  payment  of  an  annuity  of  40/.  a  year  to 
mentofan^an-  the  petitioner,  during  the  joint  hves  oi 'biv  Ed^vard  Smith  and 
nuityof^oA^     the  petitioner. 

l1ves"ff^S^ir°'"^  She  brought  a  portion  of  500/.  to  the  bankrupt  in  marriage, 
Edicard  Smiphf  ^nd  has  nothing  to  fubrifl  upon  but  this  annuity,  and  prays  by  her 
and  petitioner    petition,  that  the  affienees  mav  deliver  the  bond  to  her  truflce. 

the  bankrupt's  j    i        ^  '  .  i     n  r 

wife;  he  deii-  ^'-'^^  the  arrears  or  her  annuity,  and  all  iuture  payments  may 
•versup  the  b/)nd  be  made  to  her, 

lipon  his  laft  ex- 

imination ;  fte  applies  to  the  court,  and  prays  the  afiignees  may  deliver  the  bond  to  her  trullee,  and 
that  the  arrears  oi  th°  annuity  and  all  future  payments  may  be  made  to  her. 

mX'^re?iTa"'''  ^^^'^  Cy^^/zaV/.r  Ordered  accordingly,,  confidering  the  creditors 
cordingly.  (landing  in  the  place  of  the  hufband,  and  not  intitled  any  m.ore 

than  he  would  have  been,  in  cafe  he  was  no  bankrupt,  to  the  an- 
nuity, without  making  a  provifion  for  her. 
r  193  ]        For  the  affignees  under  the  cornmiffion  it  was  infifted,  that 
Where  a  bond  is  notwithftanding  the  hufband  and  wife  m.uft  have  brought  the 
gjventoatruftee  in  the  name  of  the  truftee  of  the  bond  for  the  annuity, 

for  the  bench:  of  ,  .   •        •       t?  r-;  rr'  t,-  ^ 

a  wife,  andhuf-  Y^^^j  accofdmg  to  the  opmion  ni  Miles  v.  l1/iHiams  et  ux» 
band  becomes  i  Will,  255.  v/hcrc  a  bcnd  was  made  to  J.  in  tr.uft  fcr  i?. 
ai^-"r^eTc'npot  bccomcs  a  bankrupt,  the  affignees  may  bring  the  acfion  in 
brin?  an  adion^  their  own  name,  though  B»  mail  have  brought  it  in  the  name 
for  by  I  y,ac.  i.  of  his  truftce  ;  and  this  (hews  that  in  point  of  law  they  are  con- 
V^a\^e'thrhke'  •^^^^sred  as  having  the  abiolute  property  for  the  benefit  of  the  cre- 

remedy  to  reco-  ditors. 
vera  debt,  as  the    ,  , 

bankrupt  hinJelf  might  have  had,  the  vrord  party  la  the  a<5l  being  meant  of  the  bankrupt. 


'^^}''.''^'['',.,       l^wt  Lcrd  ChcncellGr         he  did  not  remember  there  was  any 

opinion  JO  MUes  ,       '  ^      ,  r^  •  i  rr-  1  11 

\.  Williams  and  precedent  for  fuch  an  accion  by  afhgnees,  where  a  bond  was 
Kis  WihyiiViil.  given  to  a  truftec  for  the  wife's  benefit,  and  not  to  herfelf :  antl 
^L-l'dcInttulr  ^^^is  opinion  in  i  JFilL  W9.s  uot  upon  the  principal  point  in 
.to  be  iavv'.  the  cafe,  hut  o/^iler  only,  his  LordHiip  denied  it  to  be  law,  and 
,       thought  clearly  by  the  manner  of  wording  the  claufe,  relating  to 
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tlie  comminioners  power  of  aflignment  of  a  bankrupt's  efFc^ls,  E)c parte 
I  Jac.  I.  that  affignees  can  only  have  the  like  remedy  to  recover 
a  debt  as  the  bankrupt  himfelf  might  have  had  ;  the  words,  as  the 
party  himfelf  might  have  had^  in  the  conclufion  of  that  claufe,  ap-  . 
pearing  to  him  to  be  meant  of  the  bankrupt.  And  therefore  or- 
dered the  bond  to  be  delivered  by  the  affignees  to  the  petitioner, 
and  the  arrears  and  future  payments  of  the  annuity  to  be  paid  to 
her^  for  her  feparate  ufe  (i). 

(i)  Vide  Bofvilh  V.  Brandet^  l  P.  i  Cox's  P.Wms.  459.  Jew/on  v. Moul/on, 
Wms.  458.  Grey  V .  Kentijh ,  poft.  -280.  poii:.  2  vol.417.  Pyyor  v.  iZ///,  4  Bro, 
Worral  V,  Marlar,  and  Bu/hnum  v.  Pellsf    Cha.  Rep.  139. 


(Z)  What  is  J  or  is  not^  an  AB  of  Bankruptcy^  11111,1743. 

In  the  Matter  of  William  Guljlon  2l  Bankrupt  5  upon  the  Peti- 
tion of  William  Guljion,  and  a  crofs  Petition  of  George  Dale 
and  Others. 


M 


R.  G/^^^o«  refiding  in  the  illand  of  Barhadoes^  on  the  2Qth    Cafe  loi. 
of  May  laft  preferred  his  petition  to  Lsrd  Chancellor,  S.C.  ante  139. 
thereby  ilating,  that  .he  being  a  merchant,  iii  Lo/idon  traded  to  Where  there  i» 
Barbadocs^  and  other  places,  and  having  fome  years  ago  a  con  -  bankrupfcy/and 
fiderable  real  eitate  devifed  to  him  in  the  illand  of  Barbadoes,  did,  the  banJcruptis 
foon  after  he  had  taken  poffeflion  thereof,  put  the  fame  under      °J  th 
the  management  of  an  agent  there^  for  his  greater  convenience  ccurt^wm  not 
of  reforting  to  this  kingdom,  and  carrying  on  his  trade  and  bufi-  fuperfede  the 
nefs  here  :  that  in  1737  h€  refided  in  this  kingdom,  and  nego-  '^g'JJt^o^^^^^JJ^^^ 
tiated  his  buiinefs  in  a  pubiick  manner  as  a  mercharxt,  and  never  fend  it  to  srial: 
committed  any  aO;  of  bankruptcy  ;  but  finding  that  he  was  much  butv^hcre  the 
impofed  upon  in  the  management  ofhiseftate  at  *  Barbadoes,  he  vo^/^^J^e^ourft 
therefore,  in  order  to  make  the  moft  thereof,  determined  to  re-  will  lend  it  baclc 
inove  thither  with  his  family  fometime  about  the  latter,  end  ^^^^^ 
the  year  1737,  and  his  intention  and  determination  of  fo  doing  fider/if  on  evil 
was  well  known  to  all  perfons  with  whom  the  petitioner  had  any  dence  they  can 
dealings,  and  was  concealed  from  none  of  them,  ^'^^^^  P^"t^cu^ar]y  ^^^^j^'^^^^*^*^^ 
was  well  known  to  George  Dale^  who  had  feveral  dealings  with. 
the  petitioner,  and  was  with  him  almoft  every  day,  and  fome-  L    ^94  J 
times  oftener,  for  fix  weeks,  or  two  months  before  the  time  of 
the  petitioner's  fo  going  abroad,  and  who  had  feveral  goods 
packed  up  at  the  houfe  of  the  petitioner,  to  be  font  abroad  with 
him:  that  the  petitioner  did,  m  March  I'J^li       over  with  his 
family  to  the  ifland  of  BarbadoeSy  and  had  ever  fince  refided  there 
for  the  better  management  and  improvement  of  his  eilate  :  that 
he  had  remitted  to  George  Dale  divers  confiderablc  fums  of  money 
to  the  amount  of  between  three  and  four  hundred  pounds  ;  and, 
notwithllanding  thij,  Dale  on  the  2 1  fl  of  February  laft  procured 
a  commifiion  of  bankruptcy  to  be  fealed  againll  Guijlon  \  but  le- 
veral  wiaieiles  having  baen  examined  before  the  commi/noners, 
tliey  were  of  opinion,  that  they  ought  not  to  declare  him  ^  bank- 
Vox,.  1.  O  rupt, 
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GuLSTON  t/.  ifupfej  and  therefore  the  prefent  application  is,  that  the  comtiiiA 
fion  may  be  fuperfeded. 

The  evidence  to  prove  him  a  bankrupt  befdte  the  cbmmiflion- 
ers  wa^  a  porter,  who  fwore,  that,  at  the  tiitie  Guljlon  went 
abroad,  he  ordered  him  to  deny  him  to  two  different  creditors, 
Shipjion  and  another,  and  was  conveying  off  his  ette6ls  on  Chip- 
board :  Shipjion^  being  alfo  exarhined  before  thfem,  fwore  that  at 
the  time  of  Gulfion^s  going  to  Barbadoes  he  was  Tery  well  apprifed 
of  his  intention  to  leave*  the  kingdom  j  that  he  faw  him  feveral 
times,  and  that  Guljlon  never  refufed  to  fee  him  when  he  alked  i 
for  him.  j 
It  appeared  by  afEdavitsj  that  l3ale  was  with  Guljlon  a  great  ' 
niany  times  before  he  went  abroad,  and  was  privy  to  it. 

Mr.  Chute^  who  was  counfei  for  Guljlon^  fubmitted  it  to  the  ; 
court,  that,  if  Dale  had  thought  him  a  bankrupt  at  tliat  time,  he 
would  certainly  have  applied  for  a  commiflion  then  j  but  inftead 
of  doing  that,  he  has  fince  received  four  or  five  hundred  pounds 
in  difcharge  of  his  debt^  and  without  any  fcruple  applied  it  for 
that  purpofe,  and  now  after  five  years  acquiefcence  is  attempting  | 
to  make  Guljlon  a  bankrupt. 

Mr.  Chute  inlifled  therefore,  upon  all  thefe  circuraftances,  that 
the  commiflion  fliould  be  fuperfeded,  or  at  ieaft  that  an  iiTue 
Ihouid  be  diredled  to  try  the  bankruptcy. 

He  relied  on  a  cafe  mentioned  in  lVre?ichh  cafe,  Cro,  Eliz* 
13.  "  There  a  procefs  illlaed  againft  J.  S.  to  arreft  him,  who 
^'  kept  his  houfe  to  fave  himfelf  from  arrell,  but  afterwards  went 
to  the  market,  and  to  other  places,  and  v^hen  he  heard  again 
of  a  new  procefs  out  againfl  him,  he  kept  his  houfe  a  fecond 
time,  but  afterwards  went  at  large :  the  queftion  was,  if  he  ' 
was  within  the  ftatutes  of  bankruptcy ;  and  all  the  court  held 
he  was  not,  becaufe  he  ufed  to  go  at  large,  and  it  might  be 
(-  1       that  his  policy  would  not  prevent  the  ferving  of  the  procefs, 

for  he  might  be  met  withal  unwittingly.'* 
Mr.  Hu7ne  Campbell  of  the  fame  fide  cited  Hopkins  v,  Ellis, 
Salk,  I  ID.  "  Where  it  was  held  by  Holt  Chief  Juflice,  that  if 

H»  commits  a  plain  a6l  of  bankruptcy,  as  keeping  houfe, 
"  though  he  after  goes  abroad,  and  is  a  great  dealer,  yet  that  will 
not  purge  the  firft  zOl  of  bankruptcy,  but  he  will  ftili  remain 
a  bankrupt."    But  if  the  aft  was  not  plain  but  doubtful,  then  j 
going  abroad  and  dealing,  iftc.  will  be  an  evidence  to  explain  the  i 
intent  of  the  firfl  a<Sl ;  for  if  it  was  not  done  to  defraud  creditors^ 
and  keep  out  of  the  way,  it  will  not  be  an  a6t  of  bankruptcy 
within  the  ftatute  (i).    Alfo  if  after  a  plain  a£l:  of  bankru|)tcy 
he  pays  off  or  Compounds  with  all  his  creditors,  he  is  becOltte  a 
new  nian. 

Mr*  Attorney  (General  for  the  crofs  petition ; 

Mr.  Dale^s  debt  was  originally  6000  /.  and  amounts  now  to 
5500/.  Some  time  ifi  the  year  17^7  Guljlon  ordered  himfelf  to 
be  denied  to  Ins  creditors,  and  not  only  that,  but  lefl  the  king-  ;  t 
dom  and  went  abroad.  t 


(i)  Wcodkr^s  Cafe.  Bull.  Ni.  Pri.  39.  Kaiktsw,  Pereau,  i  Cooke's  B.  Laws  95. 

The 


Tiie  creditors,   imagining  that  fometKIng  beneficial  might  ^"^^Yl^  '^' 
turn  out,  have  waited  all  this  time,  in  hopes  Mr.  GulJIon  might 
be  enabled  to  pay  them  \  but  concluding  now  that  by  Haying  they 
may  make  bad  worfe,  have  agreed  to  take  out  a  commiflion  of 
bankruptcy. 

There  are  two  forts  of  bankruptcy  defcribed  under  the  flatute 
of  the  13th  of  Eiiz^  ch.  7.  andthe  ift  of  Jac.  ch,i^  A  begin- 
fling  to  keep  his  honfe,  or  a  departing  from  his  dnvelling-houfey 
to  the  intent  or  piirpofe  to  defraud  or  hinder  any  of  his  creditors 
of  the  juji  deht  or  ditty  of  fuch  creditor  or  creditors^  or  ivherehy  his 
crcditQrs  may  he  defeated  or  delayed  for  the  recovery  of  their  juJi  and 
true  debts* 

Lord  Chancellor:  In  confideration  of  Mr.  Gulftofih  being 
out  of  the  kingdom,  I  think  it  very  proper  to  dire£l  an  ilTue  to 
try  if  he  was  a  bankrupt  before  the  taking  out  of  the  commif- 
fion.  If  he  had  been  in  England^  I  fliould  have  been  of  opinion 
to  refer  it  back  to  the  commiffioners,  to  .  coniider  upon  the 
evidence  before  them,  whether  they  would  declare  him  a 
bankrupt. 

His  Lordfhip  ordered,  that  the  petitioners  do  forthwith  pro- 
ceed to  a  trial  at  law  in  the  court  of  King's  Bench  in  London^  on 
ths  following  iffue :  Whether  at  and  before  the  iffuing  of  the 
commiffion  of  bankruptcy  againft  William  Gulflon,  he  was  a 
bankrupt  within  the  true  intent  and  meaning  of  the  feveral  fta- 
tutes  made  and  now  in  force  concerning  bankrupts  ?  And  order- 
ed that  Mr.  Gulfton  fhould  be  at  liberty  from  time  to  tinie  to  in- 
fpecl  the  commiffioners'  proceedings,  and  to  take  copies  or  ex- 
tra6ls  thereof  as  he  fhail  think  proper ;  and  after  the  trial  ftiall 
be  had,  any  of  the  parties  are  to  be  at  liberty  to  apply  to  his 
Lordfliip  for  further  diredlions* 

March  the  28th,  1747.    Lafl  Seal  after  H.  T.  C  J 

V.  Bade. 


A Motion  was  this  day  made  on  behalf  of  Lingood  for  a  new     Cafe  102. 
tria],  on  a  fu^sjeftion  that  the  bankruptcy  was  found  in-  ^^^f^^^^Y^' 
tirely  upon  the  evidence  of  Vaiighan^  an  attorney,  who  gave  a  part  of  S.  C. 
quite  contrary  teflimony  from  what  he  had  done  on  a  former 
trial  in  the  court  of  Common  Picas. 

Lord  Chancellor  :  Lord  Chief  J  uftice  Lee  has  informed  me  that 
the  evidence  of  Lingood'^  bankruptcy  was  very  ftrong,  and  did 
not  depend  on  Mr.  Vaughan  only,  and  that  the  jury  found  him  a 
bankrupt  without  going  from  thq  bar  j  and  as  I  am  thoroughly 
fatisfied  with  the  account  the  Chief  Jufticc  has  given  me,  I  lhall 
deny- the  rriotion. 

Upon  a  former  trial  before'  Lord  Chief  Jufticc  Willcs^  where  Abfomdlng  to 
the  bankruptcy  of  Lino^ood  came  in  queftion,  he  was  of  opinion  ^void  an  atuch- 

1  r     •>      \  r        \-  •  I  1  ment  upon  a'l 

tnat  a  perion  s  ablconding  to  avoid  an  attachment  upon  an  award  aw.u-d  for  non- 
delivery of goods 

purfuant  to  the  award,  is  not  an  aft  of  bankruptcy  witliin  the  flat,  of  Jar,  i.  r.  i;;.  bui  i:  mull  be 
a  departing  from  the  dwelling  houfe  to  avoid  the  payment  of  a  jult  debt,  anJ  nut  the  doliveiy 
•f  goods,  for  that  is  a  duty  only. 

O  2  for 
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for  iion» delivery  of  goods  purfuant  to  the  award,  is  not  an  acl:  of 
Mj^^s-.  bankruptcy,  becaufe  it  is  not  within  the  words  of  the  ilatute  of 
Jixc.  fo  €h,  15.  which  makes  it  an  a6t  of  bankruptcy  in  a  perfon 
to  keep  out  of  the  v/ay,  or  depart  from  his  dwelling-houfe  in  or- 
der to  avoid  the  payment  of  a  jtifl  and  true  debt  oidy^  and  not  the 
dtiiveryof  goods,  for  that  is  a  duty  only:  And  Lord  Chancellor 
declared  that  he  thought  the  determination  of  Lord  Chief  Juftice 
IVilks  a  very  right  one,  and  that  he  was  very  well  warranted  by 
the  words  of  the  ilatute  in  the  dillinftion  he  made  between  ab- 
fcoiiding  to  avoid  a  dcbt^  -and  abfconding  to  avoid  a  duty  only. 


P^e^er  tU  -  P^^^^  Mcymot. 

'Z^ih^.  1747. 

Cafe  103.  ^"W^  ^  petitioner  applies  to  fuperfede  a  commiffion  of  bank- 
J_  ruptcy  taken  out  againft  him,  infifling  that,  as  he  is  a 
©f  Skruptcj  clergyman,  and  is  now,  and  hath  been  ever  fince  1729,  redor 
takeriout  a^aina  of  the  parifli  church  oi  Narmafitou  in  Derhyjlnre^  he  is  not  liable 
fJae petitjoncr^  to  bccome  bankrupt  within  the  intent  and  meaning  of  any  of  the 
as  he  5s  a  ckrgy-  n:atutes  made  concernmg  bankrupts. 

saau^  he  is  not       Mr.  Brown  for  the  petitioner  cited  the  21  Heru  8,  <:.  13.  yC  5. 

ht^mi^w\Sl  Whereby  *tis  enaaed  that  no  fpiritual  perfon,  fecular,  or  re- 
tlisjiiteat  of  any  "  gular,  of  what  cdate  or  degree  foever,  fhall  from  henceforth 
of  &e  bankrapE  fit  himfeif,  noF  by  any  other  for  him,  nor  to  his  ufe,  barp;ain 
iiatutes.    Lord  '     r  ii         '      r  i  •  r!  • 

CMncelior  would  ^ind  buy,  to  fell  agam  for  any  lucre,  gain  or  profit,  m  any 
Bot fuperfede  the  markets  or  fairs,  and  Other  places,  any  manner  of  cattle,  corn, 
comn-uiTion^  or  <£  Iq^^  ^in,  hides,  tallow,  fifli,  wool,  wood,'  or  any  manner  of 
&ut  left  clie  pe-  viciuai  or  merchandize,  what  kmd  ioever  they  be  or,  upon 
lutiouer  to  liis  pain  to  forfeit  treble  the  value  of  every  thing  by  them,  or  by 
saionatiaw.  any  to  their  ufe,  bargained  and  bought  to  fell  again,  contrary 

to  this  a£i:,  and  that  every  fuch  bargain  and  contraft  hereafter 

to  be  made  by  them,  or  by  any  to  their  ufe,  contrary  to  this 
£  ^97  ]  ^^^^^      utterly  void  and  of  none  efrecl,  and  the  one  half 

of  every  fuch  forfeiture  to  be  to  the  King,  and  the  other  half 

to  him  that  will  fue  for  the  fame." 

And  argued,  that  as  this  a£t  paffed  before  any  ilatute  of 
bankriapt,  and  is  flill  in  force,  no  fubfequent  a6l  could  ever  in- 
tend to  include  a  fpiritual  perfon  under  the  general  words  of  the 
bankrupt  a£ls ;  and  as  by  thcfe  a61:s  he  is  to  be  examined  upon 
oath  v/ith  regard  to  the  difcovery  of  his  eftate,  it  would  oblige 
the  petitioner  to  acc^ufe  himfeif,  and  lay  him  open  to  the  penalties 
of  the  ilatu'te  of  Hen,  8, 

Mr.  Wilbraham  of  the  fame  fide  faid,  The  clergy  have  many 
privileges,  fome  belonging  to  their  perfons,  and  fome  to  their 
€cclefiafrical  benefices  j  therefore  though  in  many  cafes  where 
perfons  hold  lands  and  tenements,  by  reafon  whereof  they  are 
liable  to  be  elected  to  ofiices,  as  a  reeve,  bailiff,  lf)c,  yet  the 
clergy  are  difcharged  from  fuch  fervices  by  reafon  of  their  func- 
timiy  and  there  is  a  Vvrit  in  the  Regj/ler  which  lies  for  their  dif- 
charge,  K^g.,  187.  h.  recites  quod  cleric  i  infra  facros  or  dines  conjlituti 
non  eligmitur  ad  officium*  And  Lord  Cohe^  2  Inft.  2  dsf  3.  upon 
Magna  Charta^  fpeaking  of  the  privileges  of  the  clergy,  lays  it 

dowa 
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down  that  they  are  not  to  be  chofsn  into  any  temporal  office;  Ex  parte 
and  in  1  Ventr.  I05.  there  is  the  following  cafe:  One  Dr.  Lee^  ^£ymot» 
having  lands  within  the  level,  was  made  an  expenditor  by  the 
commillioners  of  fewers  in  the  county  of  K^jnt^  whereupon  he 
prayed  his  writ  of  privilege  to  the  court  of  King's  Bench,  and  it 
was  granted ;  for,  fays  the  Regifler^  Vir  militcms  Deo  mn  impli" 
cetur  in  tiegotiis  fecular'ihiis^  and  tlie  ancient  law  is,  quod clerici  non 
ponantur  in  ojficia. 

This  was  the  rule  as  eftabliflied  by  the  common  law ;  hot  it 
has  been  faid  the  ilatutes  oe  bankrupts  are  general,  and  therefore 
the  clergy  ought  not  to  be  exempted  ,  but  then  the  21  of  Hen,  S. 
prohibits  this  order  of  men  from  exercifing  any  fort"  of  trade  or 
merchandize,  by  baying  and  felling  again,  with  a  view  to  prevent 
them  from  being  diverted  from  the  proper  bufinefs  of  their  func- 
tion, and  their  contracts  are  ipjo  facto  void  with  a  fevere  penalty. 
•"  Thofe  laws  that  have  the  fansSlion  of  a  penalty  annexed  to 
them,  are  more  regarded  than  acls  of  parliament,  which  arc 
merely  prohibitory,  without  any  penalty. 

Can  it  be  intended,  when  by  a  former  acft  the  legiilature  had 
prohibited  the  clergy  from  exercifing  any  trades,  that  they  meant 
to  include  them  under  the  general  words  perfon  and perfons  in  the 
bankrupt  a6ls  ?  There  is  not  a  word  in  thefe  acis  that  feems  to 
comprize  the  clergy. 

General  words  in  an  a£l  of  parliament  may  be  reftrained, 
when  the  reafon  of  the  law  feems  to  require  it.  In  the  cafe  of 
Long  Baker,  I  Roll,  Rep.  202.  it  is  laid  down  as  a  rule  in  the 
conftrudlion  of  Ilatutes,  that  a  general  law  does  not  make  that 
good,  which  was  nifabled  by  a  particular  ftatute  before;  and  in 
HoL  34^>.  the  cafe  of  Sheffield  v.  RatcUffe,  he  fays,  Judges  have 
a  power  in  the  conftru£lion  of  ftatutes  to  mould  them  to  the 
trueft  and  beft  ufe  according  to  reafon  and  convenience,  Adis, 
g'eneral  in  words,  have  been  conllrued  to  be  but  particular, 
where  the  intent  was  particular.  Piowd,  204.  Stradling  v. 
Morgan-,  for  though  the  ftatute  of  7i'.  7.  of  fines  be  conceived  [  1^3  j 
in  general  terms,  and  will  bind  corporations  in  general,  yet  by 
confbruftion  of  law  the  fucceffor  of  a  parfon,  vicar,  or  any  other 
fole  corporation,  lhall  have  five  years  to  make  his  claim  ;  for  if 
by  their  laches  they  fliould  bind  their  fuccefibrs,  it  would  caufc 
a  diminution  of  ecclefialtical  livings  ;  and  therefore  by  conflruc- 
tion  of  the  general  law  they  are  excepted.  1 1  Co,  Magdalen 
College  Cafe,  "jl,  a. 

Can  the  bankrupt  a^ls  be  faid  to  intend  the  clergy,  when  they 
defcribe  perfons  ufing  the  moft  fecular  employments  wliich  are 
prohibited  to  the  clergy,  and  to  mean  thofc  very  perfons  Vvhich 
they  do  not  defcribe,  but  who  by  the  ftatute  of  Hen,  8.  are  for- 
bid to  fall  under  that  defcription  ? 

If  this  had  been  the  confbuftion,  there  mufl  have  been  fome 
inftances ;  and  where  the  penning  of  an  a£l:  is  dubious^  long 
uGige  is  a  juft  medium  to  expound  it  by,  for  jus  et  norma  loquen- 
di  is  governed  by  ufage. 

If  the  petitioner  fliould  be  adjudged  a  bankrupt,  what  muft 
be  done  ?  Can  the  commiiTioners  examine  him  touching  an  ad" 

O3  of 


Ex  parte  of  bankruptcy  ?  This  is  not  to  be  done,  -w^ithout  cxaniinkg  iw* 
EYMOT  j^-g  buying  and  felling;  this  fubjefts  him  to  a  forfeiture,  and 
the  bankrupt  a6ls  could  never  intend  the  power  of  commiflioners 
to  examine,  ihould  be  fo  estenfive,  as  to  enable  commiffioners 
to  examine  perfons,  who,  if  they  difcover,  mull  fabjeCl  them- 
felves  to  a  forfeiture. 

Could  the  commiffioners  affign  over  his  living  ?  No,  for  the 
afiignee  muft  either  have  the  whole  or  none ;  fo  that  there  can 
be  nothing  left  for  the  performance  of  divine  fervice  in  this  cafe, 
which  is,  of  itfelf,  an  argument  it  was  not  the  intention  of  the 
bankrupt  a£l:s  to  include  fpiritual  perfons ;  be  fides,  he  may  de- 
feat fuch  an  affignment  at  any  time,  for  he  may  refign,  and  is 
not  obliged  to  keep  a  curate. 

And  in  another  inftance  of  fequeftring  a  living,  the  law  has 
provided  that  enough  muft  be  left  of  the  benefice  for  the  cure, 
that  the  parifliioners  may  not  be  without  a  perfon  to  perform 
divine  fcrvi«2e ,  and  therefore  in  cafes  of  debts,  if  the  fheriff  re- 
turns that  a  defendant  is  clericus  heneftc'iatus  nullum  hahens  laicum 
feodum^  he  can  do  no  more,  but  then  procefs  muft  go  to  the 
bifliop  to  fequefier  his  living.  And  in  fuch  cafe,  as  'tis  faid  in 
2  Mod*  2^6,  Walwyn  v.  Auhery^  the  biiliop  may  retain  to  fup- 
ply  the  cure,  and  pay  only  the  refidue-. 

Here  there  can  be  no  fuch  provifion,  and  therefore  this  be- 
comes a  queftion  of  conveniency.  No  general  inconvenience 
can  arife  from  fuperfeding  the  commiiiion,  as  this  is  the  firft 
inftance  fmce  the  bankrupt  a£ls  ;  but  there  may  be  great  incon- 
venience, if  it  flrouid  not  be  fuperfeded,  becaufe  the  cures  of 
fucli  clergymen  cannot  be  feized. 

Mr.  Attorney  General,  of  counfel  for  the  petitioning  creditor  in 
fupport  of  the  commiffion,  faid,  the  trading  of  the  petitioner  is  a 
,  partnerfliip  v/ith  a  potter  in  SiaffordJIjirCi  and  there  is  no  difpute 
either  as  to  the  trade  or  adl:  of  bankruptcy,  for  Mr.  Meymot  has 
not  ventured  to  produce  any  affidavit  to  contradict  thefe  fa£ls. 
r  ^99  ]  ^^^^^  Chancellor  ftopped  Mr.  Attorney  Generaf,  and  declared, 
if  he  could  fhew  him  that  the  petitioner  had  committed  a  plain 
acl  of  bankruptcy,  and  had  traded,  he  would  not  fuperfede  the 
commiffiori,  becaufe  a  man  has  the  hardinefs  in  a  court  of 
juftice  to  fay,  I  have  been  guilty  of  a  breach  of  one  lav/,  and 
therefor   ^  eleafe  me  from  the  breach  of  another. 

The  affidavits  were  then  read  which  had  been  made  to  fup- 
port the  commiffion,  and  were  very  ftrong  for  that  purpofe.  ' 

Lord  Chancellor:  There  has  no  quefiion  been  made  concern- 
ing .the  debt  of  the  petitioning  creditor,  nor  does  Mr.  Meymot 
contradict  his  trading,  his  having  contraCled  this  debt,  or  his  ab- 
fconding  \  and  therefore  the  whole  for  my  confideration  is,  whe- 
ther a  clerk  in  holy  orders  is  liable  to  a  commiffion  of  bankruptcy  ? 

It  is  not  proper  for  me  to  determine  this  queftion  abfolutely, 
becaufe  it  is  a  mere  matter  of  law;  but  I  am  of  opinion  I  ought 
not  to  fuperfede  the  commiffion,  or  dire6t  an  iffiue,  but  leave 
the  petitioner  to  his  adlion  at  law. 

If  I  was  obliged  to  give  an 'opinion^  I  am  rather  inclined  to 
think  he  may  become  z  bankrupt. 


The  ftatute  of  the  21  H.  S,  is  rather  in  the  nature  of  ^.prohi-  pane 
hition,  and  a  prohibition  will  not  exempt  him  from  being  a  Wzymot. 

Li  r     -r  -11-  m;  T       WL     1         The  ftatute  of 

bankrupt  5  for  11  a  man,  with  his  eyes  open,  wih  break  tne  law,  the  21  i/.  8. 
th^t  does  not  make  void  the  contra£^.    It  is  undoubtedly  very  will  not  exempt 
Improper  for  a  perfon  to  fay,  1  have  broke  the  lav/,  and  there- 

r       T  r  '  1  1*  1  •    n  from  being  a 

tore  1  am  exempt  rrom  any  remeciy  a  creditor  may  have  agamit  bankrupt,  for  he 
me  ;  and  the  petitioner  cannot  take  advantage  of  the  breach  of  cannot  take  ad- 
one  law,  in  order  to  avoid  liis  being  fubjec^:  to  another.  bSTof  one'^ 

This  is  different  from  ufurious  cafes,  becaufe  then  both  the  law,  to  excufe 
borrower  and  the  lender  are  equally  criminal,  or  the  lender  ^'i^^o^j  t^e 
rather  more  crimin?.!,  as  he  takes  the  advantage  of  the  borrower's  ^^^^^  ° 
indigent -circu,iT)flances ;  but  it  is  not  fo  here,  for  the  borrower 
only  a£l3  in  breach  of  the  law,  and  the  lender  may  not  know  it 
*].t  the  tirne,  or  that  he  is  a  clergyman. 

\  will  compare  it  to  the  cafe  of  a  perfon  who  has  dealt  mere-  g^^^  ^.^ 
ly  in  fmuggling  and  running  of  goods,  though  this  is  an  offence,  contrary  to* an 
and  contrary  to  an  a6):  of  parliament,  yet  ftill  it  will  be  a  trading      of  paiiia- 
within  the  meaning  of  the  bankrupt  aCts^  and  fuch  trader  is  li-  J^aX^  wfthiu 
able  to  a  commiiuon*  the  r?i?aning  of 

the  bankrupt 
ads,  and  fuch  perfon  liable  to  a  cpmmiffioiv. 

Next  as  to  the  penalty  in  the  ftatute  of  the  21  //.  8. 

I  am  inclined  to  be  of  opinion  on  this  part  of  the  afi,  that  the  A  bargain  or 
contraa  lhali  be  void,  as  to  the  parfon  himfelf  only,  for  it 
would  he  a  moft  extraordinary  conftru£^:ion  of  the  ftatute  that  co,itra?y  to'the. 
the  bargain  fhall  he  void  for  his  own  benefit and  it  would  be  very  ft^ute  of  the  21 
niifchievous  to  conftrue  the  a<Sl  in  fuch  a  manner.  '  "k^' 

any  perfons  in  this  kingdom  deal  as  graziers.  |n  buying  of  felfoiiy,  an^he 
cattle,  ^r.  the  feller  does  not  know  a  grazier  to  be  ^  clergyman  ;  Jj'^g^V^  j^^^^V^ 
fhall  the  bargain  then  be  void  for  the  parfon's  benefit  ?  ^^et^^ 

Suppofe  in  the  counties  of  Surryx  Kent,  isfc»  a  parfon  buys  a 
quantity  of  hops,  can  the  vendor  know  that  he  buys  to  confume  [  200  } 
only  in  his  houfe,  and  not  to  make  a  profit  by  retailing  them 
again  I  If  f^c^  a  contradl:  therefore  was  to  be.  made  void  by  the 
ftatute  of  M  8.  it  would  be  a  great  hardfhip  and  inconvenience 
to  vendors.  I  mention  this  to  fhew  the  mifchiefs  which  woul4 
refult  from  fuch  a  conftru£lion,  and  confequcntly  this  part  of 
the  a£l  ought  to  be  fo  conftrued,  j^s  ^o  mal^e  it  a  penalty  011, 
himfelf  only. 

Next  as  to  the  objection  of  going  on  with  the  commiffion, 
and  examining  the  petitioner  in  relation  to  his  eftate  and  cffe^Sls. 

In  the  cafe  I  put  before  pf  fmuggling,  there  is  11,9  examination  ^^^^  oankrupt 
of  the  commiflioners,  but  will  fubje<^  to  penalties;  and  yet  to^li'jue^iHoni  he 
that  is  no  leafon  why  the  commifTion  fhpuld  not  proceed,  for  if  muft  demur  ta 
the  bankrupt  has  an  obje£l\on  to  the  queftion,  he  muft  demur  to  ^tV^  '^idS"^*^' 
the  interrogatories,  and  this  court  will  judge  of  the  queftion  up-  couJt  will  judge 
on  a  petitloi^i  or  if  the  bankrupt  rcfufcs  to  anfwer  any  queftion,  i>f  »t  upon  a  pe- 
and  the  commiftioners  commit  him,  and  the  delinquent  brings  f'^'^"*  or  it  he 
an  /jabeas  corpus^  the  queftion  muft  be  fet  forth,  p..rticy,Iarly  lu  any  queiiion, 

and  the  coTinilf- 

Jponers  commit  hirftf  JVnd  the  delinquent  brings  an  habeas  corpus f  the  <jueftion  muft  be  fer  forth,  parti- 
fvilarly  in  the  yc{urn  ^o  .U^e  J^abeas  f^orpus^  th*t  che  judges  may  jijJ^c,  whether  it  was  lawrui  or  not. 

O  4  '  rctari^ 


aoo 


M^tYuoT  habeas  corpus^  that  the  judges  may  judge  whether  it 

avMOT.  was  a  lawful  quefiion  or  not,  and  iiotwithftanding  all  this,  the 
commiiBGners  may  undoubtedly  examine  as  to  his.  eftate  and 
effeclsj  what  he  has,  where  it  lies,  tsfc 

The  fecond  objeflion  is,  That  a  clergyman's  is  a  fpiritual  pre- 
ferment, and  that  his  living  is  not  within  any  of  the  flatutes  re- 
lating to  bankrupts. 

This  is  indeed  a  more  doubtful  queftion. 
Iccleriaftical  fure  there  are,  in  the  bankrupt  a£ls,  no  words  that  re-* 

eftatesmay  be    late  merely  to  ecclefiaftical  eftates,  and  therefore  it  is  faid,  if  the 
'a' d  u^on"  '^'^^"^^^  living  is  feized,  it  may  prevent  ferving  the  cure  ,  but  I  do 
a  fequeftration    i^ot  know  this  would  be  the  confequence. 

likewife,  and  ij}^  A  fieri  facias  de  hnis  iffucs  again  ft  the  parfon,  and  the 
wh-S.'^fpu'-fucd  ^^^^"^ff  returns  nullum  laicum  feodum-^  then  a  fpecial  feri  facias  de 
in  executions  and  honis  ecckftafiicis  iffiies  to  the  bifliop,  and  he  apportions  a  part  to 
fequeftration,  fervc  the  cure,  and  the  remainder  is  taken  under  the  execution, 
apon  aVommTf-  This  rule  has  been  conftantly  followed,  but  I  do  not  know 
fionofbank-  any-  particular  law  for  it-,  and  yet  the  court  follows  the  rule  of 
ruptcy.  analogically  j  but  though  they  permit  a  fequeftration  toilTue, 

yet  the  bifhop  in  that  cafe  allots  a  fufficient  part  of  the  living, 

for  the  fervice  of  the  cure. 

I  do  not  fee  (but  I  give  no  cpinion*^  why  the  fame  method 

may  not  be  followed  under  the  .commiffion  of  bankruptcy,  for  it 

does  not  appear  to  me,  that  this  would  fuperfede  the  bifhop's 

authority, 

A  parfon  holds  a  living  in  right  of  the  church,  ar^d  it  is  not 
for  his  own  benefit,  but  for  the  good  of  the  church,  he  is  pre- 
fented  to  it,  and  therefore  may  properly  be  faid  to  be^  m  autre 
droits  as  he  is  feifed  in  right  of  the  church,  and  in  forne  re- 
fpedls  may  be  compared  to  an  executor  who  a£ls  in  autre  droits 
tho'  the  parfon's  is  not  quite  fo  ftrong  a  cafe. 
A  peer  or  a  *A  commiffion  of  bankruptcy  formerly  ilTued  againft  a  peer, 

Sufe^of  elm-  an  earl  of  Suffolk^  for  trading  in  wines,  and  though  there  may 
mons  if  they  will  be  fomc  particular  powers  that  commilfioners  of  bankrupt  could 
trade  are  liable  ^ot  cxcrcife  againft  a  peer,  yet,  notwithftanding  this,  he  may 
of  ban^S^ tcy,''  be  liable  to  a  commilTion  of  bankruptcy,  if  he  will  trade,  and 
otherwife  as  to  fo  may  a-  member  of  the  houfe  of  commons,  though,  while 
infants.  continues  a  member,  there  are  fome  particular  powers  of 

[*20I  ]    commilTioners  that  cannot  be  exercifed  ( I ). 

Lord  Coiuper  and  Lord  Macclesfield  carried  it  fo  far  as  to  hold 
that  infants  were  liable  to  a£l:s  of  bankruptcy,  but  it  has  been 
£nce  determined  otherwife  (2). 

Upon  the  whole  circumftances  of  the  cafe,  I  am  of  opinion, 
the  comimiffioners  fhould  proceed  in  the  commifhon;  but  fo  as 
not  to  prejudice  any  remedy  the  petitioner  may  have  by  an 
a6lion  at  lav/  (3). 

(l)  See  Stat.  4  Geo.  3.  ^.  33.  (3)  SceHankej  V.  jfanes,  Coivp,  745. 

(2}  Ex  ^arts  SjdebotIpa?n,  ante  146. 

% 


'Bankrupt. 


20I 


TT   1  DecemlerUkft 
Ex  parte  Hall.  aiH,  1753, 

Cafe  104, 

THIS  was  a  petition  on  behalf  of  the  bankrupt,,  praying  to  ApenWsdeny- 
fuperfede  the  commlffion.  aldi'ilrt^r  ^ 

It  appeared  upon  the  affidavit  of  his  wife,  that  two  perfons  calls  at  eleven 
called  one  night  at  her  hufband's  houfe  after  eleven  o'clock,  o'clock  at  night, 
that  they  were  both  in  bed  at  that  time,  and  as  he  did  not  care  [,^3j^|^^4*^tcy  for 
to  rife,  fhe  went  to  the  window  and  aiked  who  was  there,  and  it  cannot  be  iM 
upon  the fe  perfons  refafmg  to  mention  their  names,  ihe  faid        doae 'lyiri* 

-TT  rt  -r  -11  ^  ^1       an  intent  to  de- 

VT^hoever  ye  are,  it  you .  will  come  to-morrow,  cr  any  other  j-^^^j  ^^^^.^^ 
"  proper  time,  you  may  fpeak  v/ith  my  hulhand."  crs,  which  is 

The  conimiffioners  declared  Hall -i  bankrupt  on  the  evidence  t^e  ingredient 

f.  .     .  P  r     1  -i-  rni  1  acts  ot  pa.r- 

01  thefe  very  perions  one  of  whom  was  a  creaitor.     ihey  only  Hament  reo^uire 

fwore  generally,  that  they  went  upon  the  day  mentioned  in  to  make  a  raaa  a 

Mrs.  Hairs  depofition  and  that  they  faw  her  hufband  go  into 

his  houfe,  and  followed  hira  directly,  and  inquiring  for  him  of 

his  wife,  flie  faid  that  her  hufband  was  not  at  home,  though 

they  verily  believed  and  apprehended  that  he  v/as,  and  that  he 

kept  his  houfe  for  fear  of  being  arrefled  by  his  creditors. 

Lord  Chancellor  :  There  is  no  pretence  to  fay  tliat  Hall  has 
committed  an  a6l  of  bankruptcy,  for  eleven  o'clock  at  night  is  a 
very  improper  hour  for  creditors  to  call,  nor  can  a  man^s  deny- 
ing himfelf  at  fuch  an  hour,  be  faid  to  be  done  with  an  intent 
to  defraud  his  creditors^  which  is  the  ingredient  the  a£ts  of  par- 
liament require  to  make  a  man  a  bankrupt. 

And  as  the  ftatute  of  the  5  Geo^  2.  has  declared,  **  That  if 
it  fhall  appear  a  commifhon  is  taken  out  fraudulently  or  ma- 
"  Uciouily,  that  then  the  Lord  Chancellor &c.  for  the  time  being, 
*^  fhall,  and  may,  upon  the  petition  of  the  party  grieved,  examine 
into  the  fame,  and  order  fatisfa61:ion  to  be  made  to  hinij  for  the 
damages  by  him  fuftained  5  and  for  the  better  recovery  thereof 
may,  in  cafe  there  be  occafion,  aflign  the  bond  (meaning  the    [  202  ][ 
bond  before  mentioned,  which  the  petitioning  creditor  gives  to 
the  Lord  Chancellor^  &c.  before  the  granting  of  the^commiirion, 
'Mn  the  penalty  of  200/.  conditioned  for  proving  his  debt,  and 
alfo  for  proving  the  party  a  bankrupt,  and  further  profecu- 
tion  of  the  commiffion)  to  the  party  petitioning,  who  may  fue 
for  the  fame  in  his  name ;  any  law,  cuftom,  or  ufage  to  the 
"  contrary  notwithtlanding." 

I  fhall  therefore  order,  that  it  fliall  be  referred  to  a  Mafter  to  Referred  to  t 
fettle  the  cofts,  and  to  afcertain  the  damap-es  Mr.  i/^/Z/has  fuftain-  "^''ifter  to  fcttls 

J         iTi  ...  ,.        ,  c        .,       f.       the  coils  and 

eel,  and  11  tne  petitionmg  creditor  does  not  witlnn  a  lortnight  after  afc-naia  the 
the  Mafter's  report  of  what  is  due  for  coils,  and  likewifc  for  da-  Jjr.i^  ^:ci  M:._ 
mages,  pay  the  fame  to  Mr.  Hally  I  will,    upon  his  appli-  'a,ia'J/t'!it^'"' 
cation  to  me,  dire6l  the  bond  to  be  affigncd  to  liiin,  to  be  put  titionln^; creditor 
in  fuit  againft  the  petitioning  creditor,  where  at  law,  the  jury  ^^^s  nor  wi;hin 
may,  if  they  think  proper,  give  to  the  value  of  the  whole  penal-  thcS^che^ 
ty  in  damages.  bond  to  ai- 

figned  to  be  put 
in  i'uit  agiinil 
N»  B,  hiaj. 


T>m\%mpt 

^lT*  ^'       ^ordfcip  faid,  the  circumftanccs  of  this  cafe  wey0  • 

fo  flagrant,  that  if  any  thing  of  the  fame  fort  fhould  evey 
be  attempted  again,  he  would  certainly  gommit  the  attpjf- 
ney  who  fued  out  the  commiflion. 


( Aa)  Rule  as  to  Sales  hefiife  Commijfme^s* 
AfriUht  nth,  j^^  .  Green. 

J 747-  ^ 

Cafe  105.  y\  Reverfionary  eftate  of  the  bankrupt's  has  been  put  up 
Advertifements  -Ol  faie  before  the  commiffionerS}  and,  as  ufual,  it  was 
b"fofrcommif!  ^g^^^^  t»y  the  parties  prefent,  that  the  bidding  fnould  be  elofec^ 
lioners  ofbank-  by  a  certain  time  though  in  the  advertifement  f  ;r  the  meeting 
rupts  iliouid  not  it  was  general,  without  'naminp;  any  hour ;  one  Uowrd  was  de- 
oughtToname^  clared  the  beft  bidder:  and  after  the  time  : Hotted  by  the 
the  hour  as  maf-  commifrioners  for  bidding  was  expired,  a  perf  .  of  the  name  of 
ters  do,  and  after  jp/^^.f^pr^  bjcj  iq/,  rnore ;  but  the  comm'-T:cucrs  and  affijTnees 

tne  time  expired,  .  .  ,  ,  r  1     1  •  1  i- 

if  commifiioners  were  ot  opmion,  Loward,  accordmg  to  ti.:  —ms  01  the  biddmg, 
are  not  gone,     W3.s  the  purchafcr,  and  would  not  admit  Mr.  Efdridge^s  to  be  a 

^:rs:i^„  p-p«  bidding.  .  '  , 

order  to  give  crs-  omce  the  lale  at  Ginldhally  the  reverfion  13  come  m to  poiief- 
^^^5"^^^  as  great  fion,  and  now  in  point  of  value  the  eftate  is  worth  500/.  more 
thef  Tjr^s^of-  at  the  time  of  the  bidding,  ^  , 

Ijble,  Lord  Chancellor :  I  am  of  opinion,  that  commlffioners  of  bank* 

ruptcy  fliould  not  be  fo  extremely  nice,  as  to  preclude  a  perfon 
from  being  a  purchafer,  becaufe  he  happens  to  have  outa  aye4 
the  time  fet  by  the  commiffioners  ;  and  think  this  Hke  the; 
cafe  of  eftates  fold  before  Mafters  for  payment  of  creditors, 
where  they  always  advertife  the  fale  to  be  at  a  definite  time,  ast 
between  the  hours  of  ten  and  twelve,  becaufe  they  may  not  be 
under  the  neceflity  of  flaying  beyond  that  time  but  if  a  perfon 
f  203  j  comes  to  bid,  even  after  that  time,  before  the  Mailer  is  gone^^ 
he  is  admitted  notwithftanding  :  and  the  advertifements  in  cafes 
of  fales  before  commiffioners  of  bankrupts  fiiould  not  be  general 
for  a  meeting  in  order  to  fell  a  bankrupt's  eftate,  but  fhould 
name  the  hour  as  Mafters  do,  and  afte^  the  time  expired,  if 
the  commiffioners  are  not  gone,  they  ought  to  admit  a  better  bid-n 
der,  in  order  to  give  creditors  as  great  fatisfa£lion  for  their  lofa^ 
as  poffible;  and  as  matters  of  bankruptcy  are  difcretionary  in  this 
court,  I  fhail  never  tie  up  a  bidding  to  fuch  {li"i(5l  r\Ues  \  ^nd  I 
order  the  bidding  to  be  opened  again. 


•Batifttapt.  2^.3 

(Bb)  Rule  as  to  Examinatkm  tahen  kfore  CommiJJlonm^ 
Bade  V.  Thomas  Lingood  a  Bankrupt,  and  Margaret  Lwgood  his        the  23a, 


Daughter,  &c. 


THE  plaintiff  had  obtained  art  order  to  read  the  proceed-    Cafe  ro(5. 
ings  in  the  commiflion  of  bankruptcy,  as  an  exhibit  in  his  An  order  had 
caufe,  and,  amonjTft  the  reft,  the  examination  of  ikf^r^-^r^^  ^een  obtained  to 

'(y  inter  alia 

Lingood  betore  the  commiiiioners*  the  cxamin  'tions 

It  was  objected  by  the  counfel,  that  Margaret  Lingood\  of  Margaret 
examination  cannot  be  read  where  fhe  is  a  defendant,  unlefs  it  beforTthe^com- 
had  been  proved  over  again  in  the  caufe.  -  miffioners  under 

Thomas  Lingood's 

bankruptcy.  They  cannot  be  read,  unlefs  proved  in  the  caufe,  that  there  were  fuch  examinations 
taken  before  the  commifiioners  j  for  the  proceediogs  ia  a  commiflion  of  bankruptcy  agalnll  Thomai 
are,  as  to  Margaret ,  res  inter  alios  acta. 

Lord  Chancellor :  Two  queftions  have  been  made  on  the 
plaintiff's  offering  to  read  the  examination  of  Margaret  Lingood^ 

¥irPi  queflion  :  Suppofing  the  order  had  been  fuScient,  whe- 
ther the  plaintiff  could  have  read  her  examination  taken  before 
the  commiffioners  ? 

Now  I  am  extremely  doubtful,  if  the  plaintiff  could  have  read 
it  even  then. 

The  rules  in  refpe6l  to  viva  voce  examinations  are  held  ex- 
tremely llri6i;  in  this  court :  as  for  inftance,  in  cafes  of  wills, 
this  court  never  fuffers  them  to  be  proved  by  examinations  of 
witneffes  viva  voce,  for  it  is  not  fufficient  to  prove  a  figning  and 
fealingi  but  the  fanity  of  the  perfon,  and  all  other  requifites  un- 
der the  flatute,  mull  be  proved,  and  this  cannot  be  done  by 
viva  voce  examinations  becaufe  the  defendant  has  a  right  to  a 
crofs  examination  of  the  plaintiff's  witneffes. 

I  will  put  the  cafe  of  an  affidavit  made  to  contradi61:  an  an- 
fwer  *,  fuppofe  there  the  plaintiff  fhould  produce  a  copy  of  the 
original  affidavit  from  the  office,  I  never  knew  it  allowed  as 
fufficient. 

The  next  queftion  has  arifen  upon  the  order  obtained  by  the     [  204  ] 
plaintiff  to  read  the  proceedings  under  the  commiffion  of  bank- 
ruptcy in  the  prefent  caufe,  faving  juft  exceptions. 

This  order  is  obtained  upon  the  fame  foundation  as  an  order  An  order  to  read 
to  read  in  one  caufe,  the  bill,  anfwer,  and  the  red  of  tlie  pro-  jn^one^cTufe fn 
ceedings  in  another  caufe,  where  it  is  between  the  fame  parties ;  another, muii  be 
but  fuch  an  order  cannot  be  extended  to  a  third  perfon,  who  between  the 

1      ^  ^  ^  fame  parti-*. 

was  no  party  to  the  tirlt. 

Now  Margaret  Lingood  is  not  at  all  bound  by  the  proceedings 
in  a  commiffion  of  bankruptcy  againff  Thomas  Li%ood,  for  as  to 
her  it  is  res  inter  alios  aHa, 

Upon  the  whole,  his  Lordffiip  would  not  admit  this  examina- 
tion to  be  read,  unlefs  the  plaintiff  had  proved  in  the  caufe,  that 
there  were  fuch  examinations  taken  before  the  commiffioners. 


The 


204 

Where  one 

-defendant  is 
charged  wiih  a 
fraud,  his  depo- 
fition  cannot  be 
read  for  anocher, 
as  it  may  tend 
to  excufe  him 
-with  regard  to 
his  own  colls. 


The  bill  here  is  brought  againd  Thomas  Lmgood^  charging  a 
fraud  agalnii  him,  in  pretending  to  have  bought  a  copyhold 
eftate  with  his  daughters'  money,  when  it  was  in  faft  v/ith 
his  own. 

His  daughters  are  made  defendants  in  the  caufe,  in  order  to 
reconvey  the  copyhold  to  the  allignees  under  the  conimiffion 
againll  L'lngocd. 

Mr.  Soiicitor  General,  counfel  for  the  daughters,  in  excufe 
of  tlieir  cofts  ofl'ered  to  read  the  defendant  Thomas  Lingood^s,  de- 
pofition,  to  fliew  that  he  led  them  into  the  miftake,  by  inform- 
ing them'  that  the  purchafe  was  made  with  their  money. 

Lord  Chancellor  refufdd  to  let  Thomas  Lingood*^  depofition  be 
read,  becaufe  where  one  defendant  is  charged  by  the  bill  with  a 
fraud,  his  depofition  cannot  be  read  for  another  defendant,  as  it 
will  be  an  advantage  to  himfelf,  and  may  tend  to  excufe  him 
with 


regard  to  his  ov/n  cofts. 


Deamhtr  the 
4i4!.h,  1747. 

Cafe  107. 
Ante  7a. S.  C. 
L-ord  Chancellor 
on  a  former  ap- 
plicacion  Jimiced 
Mrs.  Fdrfori'^ 
examinacion  be- 
fore the  cc-mif- 
lioners  to  her 
fon's  trading  on- 
ly, but  upon  the 
prefentapphca- 
tionj  refuted  to 
reftrain  the  com- 
rniffioners  from 
inc^uiring  into 
any  circunn- 
ilances  which 
j-nay  make  him 
a  tracer. 

I   205  ] 


Ex  parte  Parfons. 

T  O  RD  Chancellor  upon  a  former  petition  had  directed  the 
commilTion  of  bankruptcy  that  had  been  taken  out  againft 
Mr.  Parfons  the  fon  of  the  petitioner  fliould  proceed,  and  the 
cgmmiilioncrs  v^^ere  allowed  to  go  fo  far  as  to  make  a  provilional 
affigninent,  but  no  warrant  of  feizure  to  iiTue,  nor  any  advertife- 
ment  to  be  publiiLed  for  the  bankrupt's  appearing  and  furrendring 
himfelf  till  further  order. 

Upon  the  commiffioners  proceeding  in  the  commifTion,  and, 
examining  Mrs.  Parfons  the  petitioner  and  mother  of  the  bank- 
rupt, an  application  was  made  to  Lord  Chancellor  before  the  long 
vacation,  on  the  part  of  Mrs.  Parfons,  that  the  examination 
fhouid  be  limited  to  her  fon*s  trading  only^  and  Lord  Chancellor 
did  limit  it  accordingly. 

The  prefent  petition  is,  that  the  commiffioners  may  be  re- 
trained irom  ailving  a  particular  queftion  mentioned  in  the  peti- 
tion, concerning  her  fon^s  trading. 

Lord  Chancellor  faid,  he  did  not  intend  by  the  former  order 
to  rellrain  the  commifTioners  from  aiking  any  queftion  that  might 
be  relevant  to  his  being  a  trader,  or  any  circumftances  relating 
thereto. 

She  was  afked  by  the  com^miffioners,  whether  her  fon  was  a 
trader  .or  not,  or  had  any  concern  in  the  brewhoufe  ?  and  an- 
fwered  negatively.  He  would  not  therefore  reftrain  the  com- 
miffioners from  inquiring  into  any  circumftances  which  may 
make  him  a  trader ;  as  for  inftance,     Did  your  fon  afhgn  over 

any  ftiare  he  had  in  the  brewing  trade  to  you  ?  For  if  ftie  an- 
fwers  in  the  afErmative,  that  will  fliew  he  w^as  a  trader  before 
he  executed  an  alTignment. 

Suppofe  in  the  deeds  themfelves  it  fhouid  appear  he  carried 
on  the  trade  with  his  mother,  this  will  be  a  material  evidence 
for  the  fupport  of  the  commifficn. 


/Btllifitupt. 


His  LordThip  would  not  reftrain  the  comiTilflioners  from  exa-      Ex  parte 
mining  Mr.  Parjhns  concerning  her  fon's  trade,  and  therefore  ^^-^soms. 
difmlired  the  petition,  and  faid  further  fhat  he  would  not  make  Lord  Chancellor 
niir  order  that  Mrs.  Parfo?is  fiiould  be  at  liberty  to  be  attended  ^^uid  not  make 
by  couniel  upon  her  examination,  as  is  prayed  by  the  petition,  Mrs.  Parjcf:s 
becaufe  it  may  be  made  a  precedent  in  other  commimonsj  and  ^'^■-^^■^  have 
he  thought  an  inconvenience  would  arife  if  allowed  in  every  herexanlinadon. 
cafe,  and  therefore  only  recommended  it  to  the  conrmiflioners,  becaufe  it  mi^lic 
in  this  particular  inftance,  to  indulge  Mrs.  Parfons  with  counfel,  ^ 
but  would  make  no  order  for  that  purpofe.  commiiTion^"^ 

and  thought  aa 

inconV'enlcnce  would  arife,  if  allowed  in  every  cafe. 
Ex  parte  Bland.  Cafe  io8« 

TH  E  petitioner  is  a  banker  in  Lo?nharcl-/}reet,   and  had  Mn  5 W,  In- 
been  fummoned  under  the  commiiTion  of  bankrupt  againft  ft-^d  of  at^end- 
Lingoody  in  order  to  be  examined  touching  his  trade,  and  deal-  e^r^,^  p^tTtiorfeT 
tags  with  the  bankrupt.  that  hs  might 

Mr.  Bland,  inllead  of  attendino;  the  commiffioners,  petitioned  examined 

T      t  ^7         T7      ^       ^         •  1     1  -I  •  •        upon  in!:eiro,';5L- 

JLord  Chancellor  that  he  might  be  examined  upon  mterrogatoneSj  tories,  andhav-d 
and  might  have  a  copy  of  the  interrogatorieSj  and  a  month's  time  a  copy  ihereof, 
to  prepare  himfelf  for  this  examination,  and  that  the  ccmmif-  ^p^amon.hs 
iioners  migiht  be  reftramed  irom.  aiking  mm  queilions  touching  hiir.feli;  and 
notes  given  for  money,  or  bank  notes  or  goldfinirh's  notes,  or  that^theconi- 
money  paid  by  him  for  baiik  bills,  or  cafli  notes  of  the  petitioner  ^e'reftp^Ved^' 

or  odler  bankers.  from  afking  him 

p-irricular  quef- 
tlon^  in  his  bufincfs  of  a  hanker. 

Lord  Chancellor  difmilTed  the  petition  upon  the  opening  of  ^^[f  ^^^.""'"'^[^ 
the  petitioner's  counfel,  without  hearing  the  affignees' couiifel, 
:and  faid  he  would  not  limit  or  reftrain  commiffioners  in  their  in  their  eximi- 
examinations,  for  if  he  did  it  would  be  attended  with  expence  ^'^^ 

!  •  •  r  f      •  r  1  •    1  •     1  ^  would  be  at- 

and  mconvenience  irom  applications  or  this  kind.  tended  wuh 

expence  and 
inconvenience  from  applications  of  this  icind. 

The  bare  exchanging  of  notes  with  a  bankrupt,  or  giving  The  bare  ex- 
money  for  bank  notes,  cannot^  afle<Sl  him  as  a  trader  with  that  ^tjes  wftlfa 
bankrupt,  and  confequently  Mr.  Bland  cannot  be  hurt  by  fucli  bankrupt,  or 
a  difcovery,  nor  would  he  prefume  that  the  commiffioners  will  f^^'^f^^^^'"^Ys 
afk  fuch  trifling  and  immaterial  queftlons,  and  therefore  would  cannot  ai-fla* 
not  direcl  the  examination  to  be  upon  interrogatories,  i^im  as  a  trader 

with  thatbank- 


(Cc)  Who  are.  liable  to  Banhruptcy, 


rupC. 


December  the 

Highraore  v.  Molloy\  '        nth,  1737. 

T  ORD  Chancellor:  I  am  inclined  to  think  a  pawnbroker    Cafe  109, 
within  the  feveral  ftatutes  concerning  bankrupts,  and  cfpe- 
cially  within  the  general  words  of  the  39th  claufe  of  the  5Lh  of  t^V^s  ofbank-^" 

rupts,  and  fc«m 

particularly  included  in  the  general  word  brokersy  in  tlje  39th.  fedion  ol"  th:  ^ch  of  Geo,  1.  and  lo  u  a 
a  P-uWick  olficer,  »s  m  cxcileaian,  &c.  if  he  will  U*^9* 


iliGUMORx  V,  Qeo.  2.  the -words  of  wlilcli  are,  "Whereas  perfons  dealing 
|floti.oy,  <' as  bankers,  brokers,  and  factors,  are  frequently  intruded  with 
great  fums  of  money,  and  with  goods  and  efredls  of  very  great 
value  belonging  to  other  perfons  :  It  is  hereby  further  ena£l:ed 
that  fuch  bankers,  brokersy  and  fa£t:ors  fhall  be,  and  hereby 
are  declared  to  be  fubje£l:  and  liable  to  this,  and  other  the  fta- 
^  <^  tutes  made  concerning  bankrupts." 

For  though"  pav/nbrokers  are  not  exprefsly  named,  yet  the  ge- 
jieral  word  brokers  is  the  genus,  and  all  other  kind  of  brokerage 
the  fpecies. 

His  Lordfhip  faid  in  the  fame  cafe,  Though  a  man  be  a  pub- 
lick  officer,  as  art  excifeman,  erV.  yet,  if  he  will  trade,  he  makes 
himfelf  iubje6l  to  the  (latutes  of  bankrupts. 


January  aact,  Ex  parte  Carrington. 

1739- 

Cafe  no  A  Comm.iffion  of  bankruptcy  had  been  taken  out  agalnft  Dg^ 
The  daughter  oV  t\.  ^^^h  Jones,  as  a  widow.  Her  lying  in  gaol  from  the  8th 
a  freeman  of  Novewber  {'on  an  arreft)  to  the  4th  oi  Jafumryy  being  two 
todfrfeplr^tely  was  the  acl  o£  bankruptcy,  on  which  (he  was  declared  a 

from  her  huf-    bankrupt.  ♦ 

band,  maybe  a  The  petition  was  preferred  in  order  to  fuperfede  the  commif- 
bankrupt.  fion,  upon  a  fuggeftion  of  her  being  a  married  woman  at  the 
time  the  commillion  iflaed,  and  the  wife  of  the  petitioner. 

Lord  Chancellor  :  I  am  of  opinion  the  taking  out  a  commiffion 
againft  her  as  a  widovv^,  is  but  a  mifnomer  at  moft  j  but  if  the 
petitioner  thinks  this  a  fufficient  ground,  I  leave  him  at  liberty  to 
bring  his  aftion. 

As  Dorothy  is  admitted  to  be  the  daughter  of  a  freeman  of 
Lofidon,  and  appears  plainly  to  be  a  feparate  trader,  by  the  cuf- 
tom  of  London.j  fhe  is  clearly  liable  to  bankruptcy,  notwithftand-s 
ing  her  coverture  ( i ). 

The  petition  dlfmilTed. 

(1)  So  Lavie  V.  Philips f  3  Burr.  1776.  i  Black.  Rep,  570.  S.  C.  I  Com. 
Big.  521. 

Augujl\kt  2d,  Ex  parte  Crifp, 

3744- 

j-^^^  -j  Vide  under  the  Divijioii^  Rule  as  to  FaftnerJJn^t 

Deeemher  the  Ex  parte  Meymct. 

Ji4th,  1747. 

Vide  under  the  BivifioUy  What  is  or  is  not  an      of  Bankruptcy* 


February  the     Richardfon  and  Gibbons,  AfHgnees  of  Alexander  \ri\'^^\^^ 
^4th,  175^.  Wilfon  a  Bankrupt.  — .    J  idinunb. 

Bradjhaw,  Taylor,  and  Wilfony  ■   i  Defendants. 

Vide  under  the  Divijlon,  What  is  a  trading  to  make  a  Man  a 

Bankrupts 

Mx 


Ex  parte  Williamfon.  M^rch  xht^tCh, 

^  1750. 


t^ide  wider  ihe  Dlvi,^on,  Rule  as  to  the  CerUjicate  of  a  Banlrupt, 


(Dd)  Rule  as  to  a  Banhupt^s  Ailoivance.  cacbct^H^^xli^ 

■* 

Ex  parte  Grier. 

THE  petitioner  Ruth  Grier,  the  widow  and  admlniflratnx    Cafe  1 1  u 
oijohn  Grier,  againft  whom  a  commiffioil  of  bankruptcy  A  bankrupt  is 
had  been  awctxded,  prayetl  that  tlie  affignees  of  the  eftate  and  ef-  "^^^'^l^^^^^f^^ 
fe£ls  of  the  b?nkrupt  might  be  ordered  to  pay  unto  the  petitioner        his  had 
the  fum  of  35/.  being  the  remainder  of  the  5/.  per  cmt»  unre-  his  eemficats, 
ceived,  which  the  petitioner  ii  Cfts  JoJm  Grier  the  bankrupt  waS 
intitled  to  as  his  allowance,  in  refpe6i  to  the  fum  of  800  /.  reco- 
vered in  from  his  eflate,  or  that,  fiie  might  have  fuch  other  allov/- 
aiice  as  he  was  intitled  unto  at  his  death. 

Lord  Chaticellor  ;  I  am  of  opinion  on  the  conftru£l:ion  of  the  [  20o  j 
claufes  in  the  a£t  of  parliament  made  in  the  fifth  year  of  the 
prefent  king,  that  though  Grier  the  bankrupt  did  furrender  and 
conform,  yet  that  he  was  not  intitled  to  the  allowance  given  to 
bankrupts,  unlefs  he  had  had  his  certificate ;  for  if  the  creditors 
ihould  confent  to  give  it  him  before,  it  would  be  of  no  fervice^ 
as  they  might  take  it  from  him  again  the  next  moment ;  for  it 
would  be  liable  in  his  hands  tp  fatisfy  any  creditors,  till  he  is  en- 
tirely cleared  by  the  certificate. 

His  Lordfhip  therefore  ordered  the  petition  to  be  difmiiTeda 


Ex  parte  Trap,  Decewt^^^ 

24th,  i747» 

THE  petitioner  is  the  reprefentacive  of  a  bankrupt^  V/hofe    Cafe  ti2. 
eftate  had  paid  a  neat  lo^^,  in  the  pound  to  his  creditors  A  bankrupts 
under  the  commifTion,  and  thereby  became  intitled  to  an  al-  allowance  under 

,  r     t  1  -11    1-  1' 1  the  aa  of  par- 

lowance  oi  5/.  per  cent,  provided  the  5  per  cent,  did  not  amount  Hamentisa 
in  the  whole  to  above  the  fum  of  two  hundred  pounds*    The  vefted  intereft, 
commifTioners  dire£led  the  affignees  to  pay  the  bankrupt  the  ^'^J  gg^to  his' 
fum  of  163/.  being  within  the  fum,  his  eftate  amounting  to  reprefeuutlve^ 
4000/.  but  before  the  affignees  had  paid  it,  the  bankrupt  dies, 
which  was  the  reafon  they  did  not  think  fit  to  pay  it  to  the 
reprefentative  of  the  bankrupt,  without  the  fandion  of  the 
court. 

Lord  Chancellor  of  opinion  it  vefted  in  the  bankrupt,  and 
the  petitioner  confequently  as  his  reprefentative  intitled  to 
the  163/.  (i). 


( I )  Ex  parti  Cahot,  poU.  209.  poft.  3  vol.  814.  §.  C. 


'Bankrupt 


If^^iy^^^"-^'  Epc  parte  Stilts  TinAYickcLXt. 

Cafe  113.  H  E  petitioners  by  their  petition  fet  forth,  that  they  had 

Bankrupts  are  ^  ^^'^^  f  dividend  of  10 s,  in  the, pound,  clear  of  all  expences, 
not  intitled  to  under  a  joint  commiiTion  5  and  therefore  prayed  they  may  have 
?nl7JhrThof  ^^^o^'^^^ee  they  are  intitled  to  under  the  aft  of  the  fifth  of  the 
thep'efeVt       P^efent  king. 

king,  till  a  final  A  fepaiate  creditor,  who  by  order  of  the  Lord  Chancellor 
^otttc^nx^itl*  '^^^  admitted  to  prove  her  debt  under  the  joint  commiffion,  op- 
feen  before,  pofes  it,  and  infifts  the  bankrupts  are  not  intitled,  as  their  fepa- 
wi'irbeTntHed  ^'^^^  ^^^'^  deficient,  as  not  to  produce  2  j.  6      m  the 

toanyallowance  P^""^*  ^^^^  ^^^^  ^^^^  bankrupts  cannot  receive  the  allowance 
fttall.  under  the  a6t  of  parliament,  till  they  have  paid  ail '  their  cre- 

ditors, as  well  feparate  as  joint,  twenty  fliillings  in  thq 
pound. 

Lord  Chancellor  :  This  application  is  premature,  the  commif- 
fioniffued  no  longer  ago  than  in  June  lafl,  no  fiRal  dividend  has 
been  made,  and  before  that  time  any  creditor  may  come,  either 
joint  or  feparate,  to  prove  debts. 
C  209  1       And  even  upon  the  commion  equity  of  this  court,  if  creditors 
tJpon  an  affidavit  will  make  an  affidavit  that  they  have  not  read  the  Gazette^  thty 
be\a'^--^not^Jead^'  ^^^^        admitted,  fo  2S  not  to  difturb  the  former  dividend,  and 
the  Gazettej  he  by  that  means  muft,  in  the  firfl:  place,  be  brought  up  equal  to 
will  be  admitted  the  Creditors  under  the  former  dividend,  before  the  comniiffion- 
turb^  "formet- ^'        ^^^^  proceed  to  make  a  fecond. 

iiividend,  nor 

caji  commifiioners  proceed  to  make  a  fecond  till  he  13  brought  up  equal  to  the  creditors  under  the  firft. 

So  that,  till  after  a  final  dividend,  it  cannot  be  feen  whether 
the  bankrupts  will  be  intitled  to  any  allowance  at  all,  for  the 
a6}:  of  parliament  dire6!:s  that  the  neat  produce  of  his  efta^e  fhall 
be  fufficient  to  pay  the  creditors  of  the  bankrupt,  who  have  prov- 
ed their  debts  under  the  faid  commiffion,  the  fum  of  ten  fhillings 
in  the  pound,  over  and  above  fiich  alhwa7ice. 

Therefore  to  grant  this  petition  would  be  a  dangerous  pre- 
cedent 5  and  for  this  reafon  I  difmifs  it,  but  fo  as  not  to  pre- 
judice any  allowance  they  may  be  intitled  to  after  a  final  di- 
vidend. 

iVot/^w^frthe  parte  Calcot,  and  Others. 

2d,  1754. 

Cafe  114.  petitioner  is  an  adminiftrator  of  one  T'lrreJI^  a  bank- 

S.C.  poit  3  vol.  A  rupt,  his  appUcation  to  the  court  for  the  bankrupt's  al- 
814.  lowance  under  the  a£l  of  parliament,  he  having  made  a  neat 

&at„r  dividend  of  .ox.  in  the  pound.  ^  ^  . 

rupt,  who  had  Loj'd  Chancellor  ordered  the  affignee  out  of  the  eitects  m  ms 
aWMediofTn  l^^^nds  (hould  pay  the  allowance  to  the  petitioner,  at  the  rate  of 
thl' pound  is,^"as  $L  per  cent,  upon  the  money  got  in  from  the  bankrupt's  dilate, 
Handing  in  his   not  exceeding  the  fum  of  200/.  (i). 

place,  intitled  to 

the  allowance.  ^^^^^  j^^,^,^  ^^^^  2o8. 


(Ee)  Rule  as  to  Solicitors  in  Bankrupt  Cafes » 

Ex  parte  Holliday.  June\.\it  17th, 

1742. 

Petition  againfi:  P/^d'/^j  the  clerk,  in  a  commiflion  of  hank-  Cafe  115. 
rupt  for  not  attending  a  trial  at  the  affizes  upon  an  indi£l-  The  court  can- 
ment  againft  the  bankrupt  for  concealment,  notwithftanding  he  "m'^k^th' 
was  ferved  with  a  fuhpcena  for  that  purpofe  j  and  praying  that  the  clerk  of  the 
whole  cofts  of  the  fuit  may  be  paid  by  Phelps,  as  the  petitioner  commiffion  pay 
apprehends  that  the  acquittal  of  the  bankrupt  was  owins:  to  the  ^^^^^^ 

'^^       r  -m  1    1        ■  ^  °        '"'^^  not  attending  to 

want  or  r helps  s  evidence.  give  evidence  at 

Lord  Chancellor  :  This  is  not  a  matter  proper  for  me  to  deter-  ^  tnal;  by  reafon 
mine  in  a  fummary  way,  or  to  interfere  in  a  proceeding  before  a  bLSu^t  wa^s 
judge  of  oyer  and  terminer.  acquitted,  the 

If  the  petitioner  has  really  faflained  any  damages  in  this  trial  for  '^^^^^^yiyi^gat 
want  of  Mr.  Phelps's  evidence,  he  may  proceed  againft  himi  by 
way  of  indictment  or  information,  and  recover  damages  for  this     f  210  1 
neglecl  of  Mr.  Phelps ;  and  therefore  as  to  this  part  I  fliall  dif- 
mifs  the  petition^  as  I  have  no  jurifdicrion  at  all  in  a  matter  of 
this  kind. 

Ex  parte  Whitchurch  and  Others.  the  7th, 

^  1749- 

IS  Lordfhip,  by  a  form.er  order  in  petitions  of  bankrupts,  Cafe  i\6. 
referred  it- to  a  Mafter  to  tax  Mr,  SkuTray^s  bill  as  follici- ^^te ''i 
tor,  in  fuits  carried  on  in  this  court  by  tlie  affignees  of  Hallidays  Where  a  folic!  tor 

bankruptcy.  carries  on  fuits 

The  Mafter  taxed  the  bill  accordingly,  and  reported  fo  much  ^^^Zlf^i^.l 
due  to  him  on  account  of  thefe  fuits.  thorityof  the  ' 

Some  of  the  creditors  Halliclay  in  behalf  of  themfelves  and  ^^Jo^'i^yii^- value 
the  reft  of  the  creditors,  take  exceptions  to  this  report,  becaufe  the  cftJt'TSth/ 
the  afiignees  engaged  in  thefe  fuits  of  their  own  accord,  with-  bankrupt  is: 


out  a  previous  meeting  of  the  creditors  to  im.pov/er  tliem  to  j^^^^*" 
commence  fuits  in  equity,  purfuant  to  the  direftions  in  a  claufe  ^' 
in  the  5  Geo,  2.  intitlcd,  /In  aB  to  prevent  the  commrtiing  of  frauds 
by  ba?ikri/pts, 

"  Provided  aKvays»  that  no  fuit  in  equity  flrall  be  commenced 
"  by  any  affignce  or  aflignees,  without  the  ccnfcnt  of  tlie  maior 
"  part  in  value  of  the  creditors  of  fuch  bankrupt,  who  ihall  be 

prefent  at  a  meeting  of  the  creditors,  purfuant  to  notice  to  be 
"  given  in  the  London  Gaxette  for  that  purpofe." 

Lord  Chancdlor :  The  exception  muft  be  allowed,  and  as  he 
was  employed  by  the  aflignee,  Mr.  Shi/rrav  has  a  perfonal  re- 
medy againft  him,  but  fmce  he  a£Ved  without  the  authority  of 
the  majority  in  value  of  the  creditors  at  a  previous  meeting 
for  that  purpofe,  the  eftate  of  the  bankrupt  is  not  liable  to 
this  demand. 


Vol.  I. 


P 


(F£)    Rule  as  to  the  Sale  of  Offices  under   a    GommjJJion  of 

Bankrupicy^ 

Augup  the  3d,  E»i  ^eiHe  Butter  and  Purnell^  the  AfTignecs  oi  Edward  Rkhardfon 
^749*  a  Bankrupt.  '  - 

Cafe  117.  ifP  I^^"^-^  RD  Richardfon  in  1746,  and  for  fome  years  beforCj 
S  C  Amb  followed  the  bufinefs  of  a  vi^ualler  in  the  city  of  London^ 

Poft'ais!  *  having  acquired  fome  money,  and  borrowing  more,  in  Si:pt. 

The  bankrupt,  *  1 746,  putchafcd  the  ofBcc  of  the  under  marfhal  of  the  faid  city 

'7i\  ^"i"    for  000/.  two  thirds  of  which  was  paid  to  the  then  lord  Mayor, 

chafed  the  office  i      r-i    •  ^  ^ 

of  the  under     and  the  Other  third  to  the  laid  city. 

mar/hal  of  the 

dty  of  Londm  for  ^00 L  a  falary  annexed  to  it  of  60/.  payable  half  yearly,  and  a  freedom  of  the  faid, 
city,  ^yorth  annually  25/.  2?fc/&^?rc//9«''s  effects  not  amounting  to  5  j.  in  the  pound,  his  affignees  appli* 
ed  to  the  lord  mayor  and  court  of  aldermen?  for  liberty  to  fell  the  bankrupt's  otlice  }  but  he  being  pre- 
sent in  court,  and  refufmg  to  confent,  they  declared  that  they  could  not  alienate  it  without  his  confent. 
The  prefent  application,  that  this  office  may  be  forthwith  fold,  and  that  the  lord  mayor,  &c.  may  be 
indemniiied  in  accepting  fuch  alienation,  on  the  affignees  paying  the  ufual  alienation  fine.  The  Lord 
.Chancellor  of  opinion,  that  affignees  might  fell  this  office  of  under  marffial,  and  that  it  is  not  withiii 
the  ftatute  of  Edw.  6.  as  it  does  not  concern  the  adminiftration  of  juftice. 

[  *2I  I  ]  To  the  office  is  annexed  not  only  a  yearly  falary  of  do/,  payabk 
half  yearly  out  of  the  chamber  of  the  city,  but  alfo  a  freedom  of 
the  faid  city  every  year,  worth  25/.  and  confiderable  perquifites 
befides. 

On  the  2 2d  o£  Jp7'U  1749,  a  tommiffion  of  bankruptcy  if^ 
fued  againft  him;  there  is  not  fufhcient  to  pay  5/.  in  the 
pound  from  the  effefts  in  the  hands  of  the  affignees,  and  there- 
fore they  applied  to  the  lord  Mayor  and  court  of  aldermen,  for 
liberty  for  them  to  fell  the  bankrupt's  office,  but  he  being  pre- 
fent in  that  court,  and  afked  if  he  would  confent  to  fuch  fale, 
abfolutely  refufed  to  do  it,  whereupon  the  court  of  aldermen 
declared,  that  they  could  not  alienate  it  without  the  bankrupt's 
confent. 

The  petitioners  apprehending  the  interefl:  of  the  faid  office  is 
veiled  in  them,  and  that  as  he  might  have  fold  on  the  ufual  alie- 
nation fine,  infill  they,  as  fcanding  in  his  place,  have  a  rigiit  to 
fell  the  fame  for  the  benefit  of  the  creditors,  without  the 
bankrupt's  confent,  and  therefore  pray,  that  the .  offixe  of 
under  marihal  may  be  forthwith  fold  for  the  benefit  of  hi» 
creditors,  and  that  the  lord  Mayor  and  court  of  aldermen  may 
be  indemnified  in  accepting  of  fuch  alienation  on  the  petitioners 
paying  into  the  chamber  of  the  city  oi  London  the  ufual  aliena- 
tion fine. 

At  the  time  of  Richardfon^  admiffion,  it  is  expreffied  in  the 
appointment,  that  he  fliall  have,  hold,  exercife,  and  enjoy  the 
laid  office  with  all  fees  thereunto  belonging,  fo  long  as  he  flialt 
well  and  honeftly  ufe  and  behave  hinifelf  therein. 

The  bufinefs  of  the  under  marihal  is,  for  himfelf  and  his 
men  diligently  to  attend  the  ftrects,  and  carry  all  fuch  va- 
grant perfons      they  fhall  £nd  within  the  city  and  liberties  to 

Brideuudl^ 
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Bridewell^  or  otherwife  to  give  punifhment  to  them  according  to     Ex  parU 
law: 

He  is  likewife  to  fee  that  the  fcavengers  in  every  ward  caufe 
the  ftreets  and  lanes  to  be  duly  fwept  and  paved,  and  that  the 
rakers  of  the  wards  carry  away  the  foil. 

It  is  alfo  required  of  him,  that  he  fhould  ride  or  go  abroad  in 
the  night  time,  twice  in  every  week  at  leaft,  to  fee  the  watches 
duly  kept. 

There  are  other  duties  belonging  to  his  office  of  the  like  kind^ 
but  the  before-mentioned  are  the  mofh  material. 

The  principal  queftion  is,  Whether  the  place  of  under  marfhal 
is  an  office  that  concerns  the  adminiftration  of  juftice,  and  whe- 
ther by  the  ilatute  of  the  5^6  Ed,  6.  c,  16.  it  is  or  is  not  law- 
ful to  fell  fuch  an  office; 

If  it  be  an  office  which  falls  within  the  defer  iption  of  the  above 
ftatute,  then  the  counfel  for  the  bankrupt  infilled  it  cannot  be 
fold,becaufe  by  the  ftatute    if  an  officsr  concerning  the  adminijlra- 

tlon  ofjiijlk-e^  or  king^s  treafurCj  cojlles^  &e.  Jell^  or  take  anypro- 
**  mife  or  a[Jurance-^   to  have  any  money  or  profit  for,  any  o^ccy     £  212  3 
"  or  deputation^  he  fij  all  forfeit  his  off ce^  and  the  tontraSt  fall  he 
*•  vo'id^  and  the  bu^er  or  promifei\  8cC.  fall  be  dtfahled  to  hold  the 
^'faid  office:' 

The  counfel  for  the  bankrupt  likewife  cited  the  cafe  of  IFil-  J^^  o^^c**-  of 
iiam  Lowfeld,  uuho  in  1722,  %  cdfif  deration  of  the  fum  of  400 1.  is  unfaLJbk 
was  by  the  lord  mayor  and  court  of  aldermen  of  the  city  of  London  it  concerns  the . 
admitted  to  the  office  of  a  ferjeant  at  mace,    to  hold  quamdiu  fe  bene  fj^g'^r^^JJ"^^"^"" 
gefferit.    The  duty  of  his  office  is  to  execute  the  writs  and  procejjes  to'afwora 
iireEied  to  the  fieriffs  of  London,  and  ?io  falary  but  what  he  gets  by  clerk  of  the  fit 
the  execution  of  fuch  procefs.   Yv^iiliam  Lowfieid  became  a  bankrupt*,  office. 
the  affi.gnees  petitioned  Lord  Chancellor  King  to  have  his  place  fold 
for  the  benefit  of  his  creditors,  and  on  the  icth  of  April,  1733,  //^'^ 
matter  of  the  petition  came  on,  when  his  Lordfip  was  pleafed  to  de-- 
tlare^  that  the  place  was  not  fale able,  as  it  ccncerTied  the  execution  of 
juftce,  and  therefore  difmiffed  the  affignees'  petition,  ^ 

The  place  of  Mr.  BrTffow  one  of  the  fworn  clerks  of  the  fix 
clerks  office,  who.  was  difcharged  from  his  imprifonment  by 
the  late  a6t  for  the  relief  of  infolvent  debtors,  was  held  not 
faleable. 

N.  B,  It  appeared  by  the  affidavits  which  were  read  in 
the  petition,  that  150/.  only  of  the  creditor's  money  had 
been  laid  out  by  the  bankrupt  in  the  purchafe  of  the  laid 
bffice.  ' 

Lord  Chancellor  :  This  is  a  matter  of  very  great  confeqiience, 
for  when  a  man  is  likely  to  become  bankrupt,  he  may  fell  all 
his  ftock  in  trade  and  effecfls,  and  invell  the  produce  in  one  of 
theCs fahable  offices,  and  irt  that  manner  cheat  his  creditors. 

There  are  two  queftions  which  naturally  arife. 

I/?,  Whether  this  office  is  of  fuch  a  nature,  that  the  credi- 
tors can  lay  hold  of  the  falary  belonging  to  it? 

2dly,  Whether  the  creditors  are  bound  to  wait  for  thefc  pro^ 
fits  as  they  accrue,  or  may  fell  them  by  anticipation.'^ 

Pa  I  am 
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Ex  parte  \  am  of  Opinion,  tliat  this  is  clearly  an  office  within  the  meatl'^ 
Butler.  ^£  tJ-je       ^       Hetu  8.  c.       and  13  ^/zz.  7. 

The  words  of  the  preamble  to  the  firft  a6l  are,  "  Where  di- 
vers  and  fundry  peifons,  craftily  obtaining  into  their  hands 
great  fubftance  of  other  men*s  goods,  do  fuddenly  flee  to  parts 
unknown,  or  keep  their  houfes,  not  minding  to  pay  or  reftore 
*^  to  any  their  creditors,  their  debts  and  duties,  but  at  their  own 
wills,  and  coniume  the  fubfhance  obtained  by  credit  qf  other 
men,  for  their  own  pleafure  and  delicate  living,  againft  all 
The  office  of  _  'Vreafon,  equity  and  good  confcience."    Be  it  therefore  en- 
clearly"wUhin     a6ted.  That  the  Lord  Chancellor  of  ^x\^2iVid,^  or  Keeper  of  the  Great 
the  defcrjption    ^eal^  the  Lorcl  Treafurer,  the  Lord  Prefdenty  Lord  Privy  Seal,  and 
8  ^^'^  Kings  moft  honourable  Prky  Council^  the  Chief  f/f  ices 

and  of  either  Bench,  for  the  timd  being,  or  three  of  them  at  the  leaf  , 

7'  upon  every  complaint  made  to  ihc77i  in  luriting,    by  any  parties 

grieved,  fjall  have  poiver  and  authority  by  virtue  of  this  act  to  iahe 
by  their  difcretions,  fuih  orders  and  direciions  as  well  with  the  bo- 
dies of  fuch  offenders^  as  with  their  lands,  tenements,  fees,  a7intiiticSy 
and  offices,  which  they  have  in  fee  fimple^  fee  tail,  term  of  life^ 
term  of  years,  or  in  the  right  of  their  wives,  as  mdich  as  the  i?iter- 
[213]  C/^>  'yight  and  title  of  the  faid  offenders  fjall  extend  to  be,  and  ma'i 
then  lawfully  be  departed  with,  and  to  caufe  the  faid  lands,  tffc»  and 
offices  to  be  appraifed  and  fold,  for  fatisf action  and  payment  of  the  faid 
creditors » 

The  ilatute  of  the  13  Eliz,  begins  with  a  recital  of  the  former 
aiSt.     Forafrduch  as  notwiihf  anding  the  fatute  made  againfl  barik" 
rupts  in  the  2Ath  year  of  the  rcign  of  our  fovertigfi  lord  King 
Henry  VIII.  thofe  kind  of  perfns  have,  and  do  fill  increafe  into 
great  and  exceff'ue  number,  and  are  like  ?nore  to  do,  iffome  better  pro- 
vifion  be  not  made  for  the  reprfflon  of  than  ;  "Be  it  enacted,  That  the 
Lord  Chancellor  or  the  Lord  Keeper  for  the  time  being,  upon  every 
complaint  made  to  him  in  writings  againf  fuch  perfon  being  bankrupt, 
us  is  before  defined,  fjall  have  full  power,  by  commiffon  under  the 
great  feal,  to  gppoitit  difcrect  perfoiu  who  fjall  take  by  their  difcretions, 
fuch  order,  &c.  with  the  body  of  fuch  perfon,  &c.  and  alfo  with  his 
lands,  &c.  and  caufe  the  faid  lands,  off^ces^  &c.  to  be  appraifed  and  fold* 
This  is  an  explanation  of  the  former  a£l,  and  changes  the  ju- 
rlfdiction  by  vefting  it  in  the  Lord  Chancellor  or  Lord  Keeper 
only,  the  ccnfideration  of  tlie  former  aci  is  taken  up,  and  is,  .as 
it  were,  incorporated  into  this  *,  the  moft  remarkable  part  is, 
caufe -the  faid  lands  and  offices,  lKc»    to  be  apprafd  and  fold;  and 
notwithftanding  Stone  and  Billinghurf  in  their  reading,  on  thefe 
a6ls  fay,  that  only  ofhces  of  inheritance  are  witliin  the  meaning 
of  thefe  words,  yet  I  am  of  opinion  this  conPLriiclion  is  contrary 
to  the  exprefs  words  of  the  atls,  for  terms  of  years  relate  dirc6l- 
Ij  to  offices,  not  in  lands  only,  but  all  other  offices. 
An  office  ^tttfw-     Is  this  an  office  for  life?  It  certainly  is,  for  an  o^ict  quam* 
diu  febene  gef-   diu  fe  bene  gefferit,  has  always  been  held  to  be  an  office  for  lif^s 
'^tiiiV^'^^'^^  and  as  they  exprefs  it  in  the  Scotch  law,  it  is  what  a  perfon  holds 
aut  per  vitam  aut  culpam. 

It  has  been  admitted  at  the  bar,  that  if  the  bankrupt  ffiould 
not  obtain  his  certificate,  that  the  moment  he  receives  any  pro- 
fit, from  his  office,  it  vefts  in  his  aiVignees. 

But 


But  it  Is  not  therefore  to  be  taken  for  granted,  tliat  every  Bx parts 
tiling  which  does  not  immediately  velt  in  the  affignees,  is  not  Butlsk, 
liable  to  the  creditors  under  a  commiffion  of  bankruptcy. 

I  will  put  you  a  cafe,  in  which  I  fliould  not  fcruple  to  con- 
fider  a  bankrupt  as  a  truftee  for  creditors, 

Suppofe  a  tradefman  is  under  a  will  made  executor  and  refi-  Y^ihtxt  abank 

duary  legatee,  and  before  his  bankruptcy  colle£ls  in  enough  of  mpt  isanexecu- 

the  teftator's  effects,  to  pay  debts,  and  particular  legacies,  and  ^^^^^^  refiduary 

the  remainder  of  the  aflets  fcood  out  in  mortgages  :  the  affignees  plfdthe'dTbts/^ 

would  not  in  law  be  intitled  to  get  it  in,  bccaufe  the  bankrupt  has  and  particular 

it  in  auter  droit  as  executor,  and  vet,  if  he  refufed,  I  fhould  ^^g^cies  out  of 
.   ,     M       p      .   .        ,       Vp  1       1  -rr  partoftheafiets, 

certamly  be  oi  opniion  tne  aihgnees  under  the  commiliion,  not-  if  he  refufes  to 
withflianding  the  legal  intereft  is  not  veiled  in  them,  *might  by  colledt  in  the 
the  aid  of  this  court  get  in  this  part  of  the  afTets  in  the  name  of  ftandhS^-^^the  "af- 
the  executor,  and  would  dire£l  accordingly.  fignees^ave  not 

the  legal  interelt 

veftcd  in  them,  the  court  would  afilft  them  to  get  in  the  remainder  in  the  name  of  the  executor. 

I  think  clearly  therefore,  that  the  ailignees  may  in  this  cafe  by  [*2I4  ] 
anticipation  fell  the  office  of  the  under  marfhal  of  the  city  of 
Lofidotiy  and  that  it  is  not  within  the  ftatute  of  Ediv*  6.  which 
concerns  the  execution  of  juftice,  and  for  this  reafon  not  like 
LoivJit'Id's  cafe  that  did  plainly  concern  the  execution  of  juftice, 
and  if  it  had  come  before  me,  I  fliould  certainly  have  made  the 
fame  order,  as  Lord  Chancellor  Ki^^g  did,  that  the  petition  fhould 
ftand  difmifled. 

The  office  of  under  marfhal  does  not  concern  the  execution 
of  jullice,  but  only  the  police  of  the  city  of  London^  and  there 
have  been  laid  before  me  feveral  inftances  of  a6ls  of  common 
council  for  the  f^ile  of  this  office. 

Another  objc6i:ion  has  been  ftarted  by  reafon  of  the  words  of 
the  a6b,  which  reftrain  it  to  fuch  a  pi^operty  as  a  banhriipt  may 
depart  withal,  becaufe  this  muft  be  done  by  the  leave  and  inter- 
vention of  the  lord  mayor  and  court  of  aldermen. 

This  is  only  a  medium,  though  to  be  fure,  I  have  no  autho- 
rity to  make  an  order  on  the  lord  mayor  and  court  of  aldermen, 
compelling  them  to  accept  of  a  fale-. 

But  what  I  ffiali  dire6l  here,  is  like  the  common  cafe  of  re- 
newals of  leafes :  I  cannot  make  deans  and  chapters,  ^sjV.  grant 
leafes,  and  yet  fuch  orders  are  every  day's  experience,  and  the 
fame  likewife  with  regard  to  lords  of  manors  in  copyhold  cafes. 

His  Lordfliip  directed,  that  the  affignees  of  Edward  Richard^ 
Jon  fhould  agree  with  a  perfon  to  fell  this  office,  and  then  pro- 
pofe  fuch  perfon  to  the  lord  mayor  and  court  of  aldermen,  as  a 
purchafer,  and  if  they  approved  of  fuch  purchafer,  the  bankrupt 
was  to  attend  the  lord  mayor  and  court  of  aldermen,  and  to  fur- 
render  his  office  to  them,  to  the  end  the  purchafer  might  be  ad- 
mitted thereto  ;  and  the  money  arifing  from  the  fale  of  ti  e  office, 
Wfts  to  be  applied  for  the  benefit  of  the  creditors;  and  if  the 
bankrupt  refufed  to  comply  with  this  order,  his  Lordfhip  de- 
clared he  would  commit  him  to  the  Flcst  till  he  thougl.t  proper 
to  comply  , 

P  7  N.  B» 
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Ex  parte  N.  B.  l,ord  Chancellor^  in  arguing  this  cafe,  faid^  tKat  if  afl 

Butler*  officer  in  the  army  fhould  become  a' bankrupt,  he  iliould 

thrar°my  Sould  ^"^^^      doubt  but  he  had  a  power  to  lay  his  hands  up  oa 

become  bank-  his  pay  for  the  benefit  of  his  creditors  ( i }. 

rupt,  the  court 

would  lay  their  hands  upon  his  pay,  for  the  benefit  of  his  creditors. 

(l)  Contra.  Caihcart  v.  Black^wood,  Imiiy  3  Durn,^  Eaji.  681.  Lidderdaless 
I  Cookers' B.  Laivs^  358.    Flarty  v.  Od-    v.  Montrofe,  4  Durn.  &  EaJI,  248. 

December  the 

2.zd,  1749.  this  E'}c parts  Butler  and  Puruelly  the  AiTignees  of  Edward  Richardfon. 

^  Bankrupt. 


matter  cardie  on, 
again. 


jn'r^^  A    T  the  time  of  ifTuing  of  the  commifiion,  Richardfon^  as  has 

^Caie  1 1 8.  i^gg^  before  itated,  was  polleffed  of  the  office  of  under 

^  "  *  marflial  of  the  city  of  London^  and  had  refufed  to  furrender,  or 

being^under^^  ^^^^  affignees  dlfpofc  of  it,  for  the  benefit  of  his  creditors, 

marfhaiof  the  By  an  Order  of  the  3d     Augujl  lail,  the  affignees  were  to  be 

city  ot  Londor.,  liberty  to  treat  for  difpofmp;  of  the  office,  and  after  they  had 

and  reiufing  to  1    '  •  t  •       r  1  •  ■^      ^  ^ 

/urrender,  the  sgrecQ  With  any  perion,  were  to  propoie  nmi  to  the  lord  mayor 
afiignees  obt«n-  and  court  of  aldermen  for  their  approbation,  and  if  they  ap» 
ed  an  order  for     i^^ovcd  of  him,  the  bankrupt  was  ordered  to  attend  them,  and 

difpofing  of  the    -  .        .      .\  ,     ,^  ^1       ^     j  5  .     r  i, 

office,  B.  agrees  lurrcnder  the  laid  omce  to  tne  lord  mayor  and  court  or  alder- 
withtheafTignees  men,  to  ths  end  that  fuch  perioji  might  be  admitted  to  the  'of- 

for  the  purciiafe  r      •     ^\       r  ■\ 

of  the  office  at    "^'^     ""^^  uinzl  manucra 

850/.  aid  oa  the  Mr.  5«<:/^  accordingly  agreed  with  the  aflignecs  for  the  pur- 
zithoioaober    chafe  of  the  office,  at  the  price  of  8co/.  ana  on  the  17th  of  Oc- 

lalt  was  prefent-     ,      ,   n  r         1         i  r  v     1  1    i  1 

ed  to  the  court  of  ^'^^^^  ^"^-^  ^^"^^  preicntcd  to  the  court  or  lord  mayor  and  aldermen, 
lord  mayor,  &c.  who  approved  of  him,  and  were  ready  to  take  the  bankrupt's 
^^P™]^^'^^'^^  furrender,  but  he  rcfafmg  to  do  it,  upon  an  application  to  Lord' 
ready  to  tales  the  Chancellor^  he  ordered  RichardfoTi  to  be  committed  for  his  ccn» 
|».ankiupt's  fur-  tempt,  and  a  warrant  iffiaed  accordingly,  but  he  thereupor.  ab- 
refur'g,""^'!*'^  fconded,  and  hath  kept  out  of  the  way  ever  Gnce. 
ordered'co  ht  It  was  therefore  prayed  by  the  prefent  petition,  that  his  Lord- 
l^^^T'^l^  ^'f  fli'p  vvould  m:i!;e  an  order  on  the  court  oi  lord  mayor  and  ale  fr-, 
^nd  hath  a' f'on-  admit  X/lr.  Bucky  in  the  room  of  Richardfon^  to  the  [aid 

ded  ever  fi!  ce.  office» 


would  «rder  the 
court  of  lord 
mayor,  &r.  to 


Tne  prefen.  y hq  court  of  lord  mavor  and  aiderm.en  did  not  thmk  they  were 

petition  ti-tat         .    „  .  ^    ,    .        ,     •    .        7/     ,         .  ,  ;  n      1    r  ■.      ^  -  -i 

Lord Cbancelior  jultihed  in  admitting  niick^  witnout  an  actual  lurrencier  oi  the 
bankrupt,  and  therefore  the  principal  end  of  this  application  was, 
that  they  might  be  fafe  in  doing  it,  and  to  fupply  the  want  of  a 

aJrniti?.  in  the    futrcnder.  - 

roorn  of ^fcivW-  jj-  appeared  that  a  conftant  perfonal  attendance  was  required 
'ihi'p  faid^  he  ~  this  office,  and  that  by  the  rules  and  cuftoms  of  the  court  of 
could  not  make  lord  mayor  and  aldermen,  the  perfon  who  neglects  or  refufes  ta 
an  order  upon  fuch  attendance,  may  be  totally  difmilTed,  and  that  in  cou- 

the  lord  mayor,    ^  ,  ,   '         '  ,   ^  r        1         1  •   1  r 

&c.  to  admit  B.  lequefice  tncreot,  tne  court  m.ay  aamic  any  perion  they  think  fit. 

as  it  was  intirely 

difcretionary  in  them,  but  recommended  to  the  lord  mayor,  OSc.  upon  the  bankrupt's  non-attendancej> 
by  W'hicii  his  ofilce  w.ii  forfeited,  to  diimifi  hi;Ti,  and  admit  5. 

^^^'"'^^^     Lord  Chancellor  faid,  he  v/as  in  doubt  what  dire£lions  he  lliould 
copyhold  is  in      giv^j  f^^  ^'■^  '^^'^^  of  Opinion,  that  he  could  not  make  an  order 

cnr  ,  a'ld  the 

Cf^uitabifc  in  anothejj  the  cpurt  can  order  the  truitec  to  furrsnder,  though  cef>uiq^e  trufi  refufes. 

upori 
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upon  the  lord  mayor  and  aldermen  to  admit  Mr.  Buchy  as  it 
was  intirely  difcretionary  in  them,  who  they  would  admit,  and 
that  he  could  not  fupply  the  want  of  a  furrender  here,  as  in  the 
common  cafe  of  a  copyhold,  where  perhaps  the  legal  intcreft 
might  be  in  one  perfon,  and  the  equitable  intereft  in  another, 
by  which  means  the  court  can  order  the  truflee  who  had  the 
legal  intereft  to  furrender,  though  cefluique  trti/l  xqMq^,  but  here 
the  legal  and  equitable  intereft  are  both  in  Richardjon* 

But  to  the  end  juftice  might  be  done  to  the  creditors,  he  re- 
commended it  to  the  lord  mayor  and  aldermen,  upon  Richardfofis 
non-attendance  by  which  his  office  was  forfeited  and  vacated,  to 
difmifs  him,  and  to  admit  Buck  in  his  room,  upon  payment  of  the 
850/.  and  the  alienation  fine  to  the  chamUer  of  London. 


Ex  parte 


(Gg)  What  fiall  or  fiall  not  he  f aid  to  he  a  Bankrupt's,  EJlate. 

Brown,  Afiignee  of  Ro^^er  Williams  a  Bankrupt,  v.  Heathcote  and  oader  the  a7th^ 

Martyn,  1746. 

Vide  under  the  Divjfwn,  The  ConJiruElwn  of  the  Statute  of  21  Jac.  x. 
cap.  19.  nvith  refpeB  to  Bankrupts  Pojfeffion  of  Goods  after 
AJfgnment* 


Etc  parte  Richard  Flyn  and  Richard  Field  Merchants. 
Vide  under  the  fame  Divi/hn-^ 


December  the 
l^d,  1748. 


(Hh)  ^i^here  there  is  a  Trujl  for  a  Banhrupi's  Wife, 
Fx  parte  Elizabeth  Greenaway. 
Vide  under  the  Divfion^  Contingent  Belts. 


Vectmhtr  the 
a  3d,  1740. 


Ex  parte  Groomc. 
Vide  under  the  fame  Divifion^ 

TValker  and  others  v.  Burrows, 


OSIoher  the  lOth^ 

X744. 


r  127  ] 

November  tht 

Pi(^c  under  the  Divifon,  Where  Jffignees  ere  Liable  to  the  fame  Equity  ^^'^^^ 
with  the  Bankrupt* 


Grey  v.  Kentl/h, 

Vide  title  Bciron  atul  Fetne^  under  the  Divifon,  Rule  as  to  a  J*off* 
bility  of  the  Wife. 

P4 


7tt^  the  31  ft* 
'749» 
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Tanftrupt. 


Tiecmler  th6 


Ex  parte  Elizabeth  MiclielL 
Vide  under  the  Divtfton^  Contingent  Dehis» 


(li)  What  is  a  trading  to  make  a  Man  a  Bankrupf<^ 

Highmore  v,  Alolloy. 
Vide  under  the  Divljion^  Who  are  liable  to  Banlruptcf. 

Ex  parte  Carington. 
Vide  under  the  fame  Divjfion, 

Ex  parte  Meymot. 
Vide  under  the  Divifion^  What  is  or  is  not  an  afl  of  BarJzruptc^^ 

[   218  ] 

Rickardfon  and  Gibbons,  Affigneea  of  Alexander  1        .  . 
February  the  ttt'ic  tj     t        .  r*  xlaintln'S* 

24th,  1753.         Wilfon^  a  Bankrupt.   J 

Brad/haw )  Taylor ,  and  Wilfcn^  >"  Defendants* 

Vide  under  the  Divifion,  Rule  as  to  Drawers  and  Indorfors  of 

Bills y  Sec.  , 


Decmher  thft 
3Jth,  1737, 


January  tht 
azd,  1739. 


tiecetnher  the 
24tii>  1747. 


yanuary  tlie 
aad,  1752. 

Cafe  1 19. 

Bankers  having 
taken  upon  them 
to  aft  as  fcnve- 
ficrs,  made  it  ne- 
cefiary  forthe  le- 
giflaturf  in  the 
5  Geo.  ,2.  to  add 
i^arkerSf  as  being 
liable  to  coramif- 
fions  of  ba'-k- 
yuptcy. 

A  perfon  adling 
as  banker,  will 
be  confidered  as 
one,  tho'  he 
does  not  keep  an 
€>pen  ihop. 


Ex  parte  Wilfon,  and  Ex  parte  Bradfhaw. 

T  ORD  Chancellor:  The  claufe  in  5  Geo*  2.  relating  td^ 
dealers  as  l)ankers,  i^c.  took  it's  rife  from  that  part  of  the 
21  Jac.  I.  relating  to  Scriveners ,  who  were  more  numerous 
than  in  latter  days;  for  bankers  have  taken  upon  them  to  a£i  as 
ScrivenerSi  and  therefore  made  it  neceffary  for  the  legillature  to 
add  Bankers,  as  being  liable  to  commiflions  of  bankruptcy. 

Mr.  Wilfon  being  an  agent  to  26  regiments,  will  not  make  him 
a  bankrupt,  nor  will  it  exempt  him  from  being  one* 

It  is  faidj  he  could  be  no  banker  becaufe  he  kept  no  (hop. 

A  Scrivener  does  not  keep  an  open  fhop,  and  yet  as  he  re^- 
ceives  money  belonging  to  other  people,  and  places  it  out  on 
fecurities,  which  is  the  bufinefs  of  a  Scrivener,  he  may  be  a 
bankrupt. 

So  may  a  perfon  ading  as  banker,  though  not  keeping  an 
open  fhop. 

His  keeping  his  cafh  with  Drutnmond^  and  paying,  from 
1739  ^75^5  30,000  /.  a  month,  in  all  three  miilionsj  is  in- 
filled to  be  very  ftrong,  if  not  conclufive  evidence^  that  he  was 
no  banker  himfelf. 

■  .  ^  It 


2l8 


It  is  inconceivable  that  Ke  could  lodge  fucli  fiiras  In  another,  T.x  parte 
perfon's  hands,  and  have  no  profit  or  allowance.  Wilson,, 

The  great  pouit  is.  That  here  is  a  doubt  upon  the  evidence,  A  commlfTion  of 
and  if  the  weight  of  evidence  had  been  againft  the  commiffion,  bankruptcy  is  as 
yet  the  court  will  not  fuperfsde  it,  becaufe  a  commixTion  of  bank-  fufliuJ^^  a  wrk 
ruptcy  is  as  much  e:-;  deh'iio  juftititz  as  a  writ,  (i)  and  I  knov/  no  and  no  inftance 
inftance  where  this  court  have  fuperfeded  a  con^imiffionj  without  where  the  ^court; 

^.  i  r   •  -  •   t  1         1  luperfedes  It, 

dn-ecting  an  nine,  unlels  it  appears  very  piamiy  to  be  taken  out  v/ichout  diredt- 
fraudulently,  or  vexatiouily.  log  an  ifiue,  un- 

Lord  Chancellor  direded  the  ilTue  to  be  tried  in  the  court  of  1'^^ "PP^"''^  '^* 

King  S  Bench  m  Aluldlejcx.  fraudulently  or 

vexatioufly, 

(i)  BacktveWs  Cafe,  2  Cha.  C^.  191.     i  Fern.  152.  S.  C. 
(Kk)  Rule  as  to  Acis  of  Parliament  relating  to  Banlrupts,  T  219  ] 


Ex  parte  BurchelL 

Vide  under  the  Divifion,  The  Conjlrutiion  of  the  Repealing  Clanfe  of 
the  tenth  of  ^!een  Ann, 


April  the  2d, 
174a. 


Kx  parte  Linp'ood. 

^  May  the  ilthj 

Vide  under  the  Divifioit^  Rule  as  to  a  Certificate  from  Commiffamrs 

to  a  fudge,  \   .  _ 

W alker  and  others  v.  Burrows,  Novemher  the 

6  th,  174JL 

Vide  tmder  the  Divifwn^  Rule  as  to  Aflgnees, 


(LI)  What  is  or  is  ml  an  EleFtion  to  abide  under  a  Commiffion, 

Ex  parte  C^^ot.  ^/W/thr  4tH, 

1739- 

AFTER  a  commifTion  of  bankruptcy  ifTued,  and  two  di-    Cafe  120. 
vidends  made  in  confequence,  one  of  the  afiignees  brought  Anaffigneeupln 
an  aftion  againll  the  bankrupt,  and  laid  him  in  execution  for  refunding  what' 
the  refidue  of  the  debt,  and  upon  application  to  the  Lord  Chan-  ^'^  ^^^^  received 
cellar,  three  queflions  were  made  by  his  Lordfhip.  d"c1d"  aWdto 

make  his  elec- 
tion, to  proceed  at  law  againft  the  bankrupt. 

Firfl,  If  the  creditor  was  intitlcd  to  purfue  the  perfon  of  the  ^^nd^llir^j, 
bankrupt,  and  yet  receive  a  proportionable  benefit  under  the  ruptl  rfraujul 
commilFion,  which  he  faid  he  thouidit  was  by  no  means  to  be  ^'^"^  i'^^'^^lvents, 

but  the  more 

fortu.nte  on.s  and  u^oo  thefe  ftatutes  have  the  applications  been  .-r.adc,  to  compel  creXts' wh^^pro' 
•eed  in  a  double  w.y,  to  xn.ike  their  cieaion.  ^  V       «"»ork  pro 


c«C^''  (^one^  as  the  izw  of  bankrupts  now  ftands  :  The  old  laws  con- 
nclered  bankrupts  as  fraudulent  infolvents,  and  they  are  often 
called  offenders,  (i)  but  the  more  modern  laws  have  confidered 
them  as  unfortunate  infolvents,  and  upon  thefe  ftatutes,  thefe  ap- 
plications have  been  made  to  the  court,  which  has  obliged  cre- 
ditors who  were  proceeding  in  the  double  v/ay,  to  make  their 
election. 

Tiie  next  queftion  was,  If  he  was  now  at  liberty  to  make  his 
election,  or  whether  he  had  not  made  his  eleclion  by  taking  the 
dividends. 

But  upon  refunding  what  he  had  received  as  dividend's,  his 
Lordfnip  gave  him  leave  to  make  his  eledlion. 

The  third  queilion  was,  If  he  upon  refunding,  and  ele£^ing 
to  proceed  againll  the  perfon,  fhould  have  liberty  to  come  in  un- 
der the  commifFion  and  prove  his  debt,  fo  as  to  diilent  from,  or 
aiTcnt  to  his  certificate  (2). 
Tht  reafon  v-hy     Lord  Ckancellcr  faid,  feveral  fuch  orders  were  made  by  Lord 
T^V^*^^  and  accordingly  fuch  order  was  made  in  the  prefent  cafe, 

proceed  at i?.w,  ^^^^  ^'^'^^  ^^"^^  reafou  of  the  court  for  fuch  order  was,  to  make 
fealiftiii  beal-  the  remedy  againll  the  perfon  effe£lual;  for  otherwife  the  perfon 
lowed  to  aflent  ^^yy   i^y  the  reft  of  the  creditors,  be  abfolutely  difchar^ed  from 

cr  difTent  to  the     ,      '  '     .  .  ,    ,  .  , .       1,01  i  ^ 

bankrupt's  cer-  the  remedy  which  tnis  creditor  has  elected  to  take* 

tificate,  is  to 

jnake  the  remedy  sgainft  the  perfon  effedual. 

i\)  J?iie  Bromley  V.  Goodcre^  77.  fey,        Ex  parte  Dorvilliers,   Ex  part^ 

(2)  See  the  next  cafes,  Ex  fartu  Lind-    Ward^  ante  153. 

Decmher^^  parte  W^xA. 

i3d,  1743. 

V'lde  under  the  Divifion,  Rule  as  to  g,  petitioning  Creditor^ 
O^c^frth:  26th,  Ex  parte  Lindfey  the  Bankrupt. 

?745- 

Cafe  121.  A  Petition  to  be  difcharged  from  a  commitment  at  the  fuit  of 
Seethepreced-  ojy^  Henhle^  who  has  proved  a  debt  under  the  commilhon. 

A^thft  din  -^^^^  ChaTJcellor :  The  creditor  muft  either  waive  his  proof 
*  creditor  uadlr^  under  the  commiiTion,  or  make  his  eledion  to  proceed  under  it, 
accmmimonof  but  notwithftanding  he  clcfts  to  proceed  at  law,  he  may  ftiU 
!r  mceed  af '  ^^^^^^'^  Certificate. 

lawrhe^mavftiil     It  not  being  clear,  whether  the  debt  under  the  commifFion  is 
affentordiirent  the  fame  for  which  the  a6lion  was  brought,  his  Lordflfip  ad- 
to  the  certificate,  j^^^^^g^;^  the  petition  for  want  of  the  proceedings  under  th^  com* 
milTion  which  were  miflaid. 


Augtifi  the  7  th, 

1746. 


Ex  parte  Lewes. 
Vide  under  the  Blvifionj  Rule  as.  to  a  Petitioning  Cr  editor  m 


Ex  parte  Dorvilliers.  j9uguji  the 

AN  application  by  tlie  petitioner  the  bankrupt,  praying  that  Cafe  I22# 
Mofes  Moravia,  who  has  brought  an  a£lion  againft  him,  gee  the  two 
?.nd  L^lfo  proved  a  debt  of  800/.  and  upwards  under  the  commif-  preceding 
lion,  may  make  his  election  to  continue  under  the  commiffion, 
or  proceed  at  law. 

Moravia  alone,  being  the  majority  in  value  of  the  creditors, 
chofe  himfelf  affignee. 

Lord  Chancellor  was  doubtful  whether  the  clrcumftance  of  Thougha  perfon 
chufmg  himfelf  is  not  making  an  eledion  to  proceed  under  the  a^^gnge^hemay 
commi(Iion  ;  but  on  his  ele£ling  in  court  to  proceed  at  law,  his  eka  to  proceed 
Lordfiiip  made  an  order  that  Moravia  fhould  be  difcharged  as  a  J^J^^'  ^^^^^^^ 
cerditor  under  the  commiffion,  but  ftill  allowed  to  aifent  or  dif-  . 
fent  to  the  bankrupt's  certificate. 


(Mm)  Rule  as  to  Profcciitions  againjl  Banlrupts  for  Felony,  in  not 
Jurrendrifig  himfelf* 

Ex  parte  Wood  ;  in  the  Matter  of  Comerlan  a  Bankrupt.  ^''f 

f'o  \f>  TOO 

A N  .  application  to  the  court  that  the  commifTioners  fhould  petitioner 
admit  him  a  creditor  for  21/.  upon  a  note  of  hand  under  applies  for  an 
thiji  commilTion,  and  that  the  clerk  of  the  commiffion  may  be  or'ier  upon  the 
ordered  to  attend  at  tlie  Old  Bailey  with  the  proceedings  under  aShT^a  ere! 
the  commiiTion,  upon  a  profecution,  againffc  the  bankrupt  for  ditor  for  21/. 
felony,  in  not  furrendering  himfelf  according  to  the  dirc6lions  "^^^.^^'^^j 
of  the  a(£l  of  parliament  of  the  5th  of  George  the  Second.  commiffioa 

may  be  Oi-dered 

%o  attend  at  the  Old  BaUeyt  with  the  proceedings  upon  a  profecution  againft  the  bankrupt  for  felony, 
in  not  fuirendring  himfeif  according  to  the  directions  of  the  ait  of  perliament.  As  the  petitioner  hai 
not  yet  proved  his  debt,  if  not  made  out  to  the  fatisfailion  of  the  commiliioners,  it  may  be  rejedled  ; 
?ind  though  fuch  a  profe  ution  may  be  carried  on  by  a  perfon  who  is  not  a  creditor,  yet,  by  the  words  of 
the  a6t  of  pairuinien;,  ic  looks  as  if  thff  legiflature  intended  there  fhould  be  a  concurrence  of  the  ere 
ditors  under  the  commilTion }  and  as  this  is  a  penal  law,  a  court  of  equity  will  not  lend  its  aid  to  fuch 
a  profecution,  by  ordering  the  clerk  to  attend  with  the  proceedings  at  the  Old  Bailey ,  and  therefore 
would  not  grant  the  petition. 

The  bankrupt  is  a  foreigner,  but  lived  feveral  years  in  Eng- 
landy  and  went  to  Holland  before  the  commiffion  was  taken  out, 
and  flayed  there  till  the  forty-two  days  were  expired  for  his 
furrendring  hin^ifelf,  and  about  fix  weeks  after  the  time  expired 
Returned  to  E?jgland, 

Lord  Chancellor :  Though  fuch  a  profecution  may  be  carried 
on  by  a  perfon  who  is  not  a  creditor,  yet  by  the  words  of  the 
a6t  of  parliament  it  looks  as  if  the  legiilature  intended  there 
Ihould  be  a  concurrence  of  the  creditors  under  the  commiffion. 

In  the  prcfent  cafe  the  petitioner  has  not  as  yet  proved  any 
4cbt,  and  when  he  goes  before  the  commiffioners,  if  he  does 

not 


2  'BatiHrupt 

Sxpartt     not  make  it  out  to  the  fatisfa61:ion  of  the  Commlflioncrs,  he  mav 

be  rejectea  ( i  j. 

Affidavits  have  been  read  of  the  affignees  and  creditors, 
whofe  debts  amounted  to  l8oo/.  and  upwards,  that  they  are 
very  well  fatisfied  with  the  account  he  has  given  them  of  the 
fha^e  of  his  affairs,  and  that  they  beheve  he  could  not  have  made 
a  fuller  difcovery  or  difclofure  of  his  eflate  and  efFefts,  if  he 
had  appeared  at  the  third  fitting  of  the  commiffioners  at  Guilds 
hail,  which  is  the  time  appointed  for  the  bankrupt's  fniiihing 
his  examination. 

This  is  a  penal  law,  and  a  fevere  one,  for  it  reaches  to  the 
life  of  the  bankrupt,  and  therefore  a  court  of  equity  will  not 
lend  its  aid  to  fuch  a  profecution,  by  ordering  the  clerk  of  the 
commiffion  to  attend  at  the  Old  Bailey  with  the  proceedings 
under  the  commiffion,  but  the  petitioner  mufl:  go  on  in  fu^Ii 
manner  as  the  law  prefc^ribes  to  prove  him  a  bankrupt,  and  a 
felon  within  the  intent  and  m.eaning  of  the  a6l  of  parliament  j 
and  therefore  would  not  grant  that  part  of  the  petition,  which 
relates  to  this  intended  profecution  of  Comerlan  the  bankrupt. 
Wfes'T  a  bank-      Lord  Macclesfield  did  in  more  inftances  than  one  fuperfede  a 
Tupt  did  not  fur- commiffion  of  bankruptcy,  where  the  bankrupt  had  not  furren- 
renderhimfeifin  jg^ed  himfclf  within  the  42  daySj  if  there  did  not  appear  to  be 
there  ciid'not  ap-  ^^^7  intention  in  the  bankrupt  of  defrauding  his  creditors  by  not 
pear  to  be  any    appearing  within  the  time  appointed,  and  where  his  abfence- 
intention  ot  de-  p^Q^eeded  rather  from  an  is^norance  of  the  confequence  or  ac^ 

frauding  his  ere-  i  ,   ,  •     t       i  n  •  i      i  •  -r  i 

ditors,Lord/!<^2c- cident ;  and  his  JLordihip  took  this  method  to  prevent  a  pro« 

elesjjeldy'in  fcve-  fecution. 

fulerfeTe"ths  thtxQ  is  no  Qccafion  to  do  any  thing  of  that  fort  here, 

commiffion,  in  it  is  not  probable  the  petitioner  will  be  able,  upon  the  circum* 
order  to  prevent  f^ances  of  tliis  cafe,  to  fupport  fuch  a  profecution  (2). 

fuch  a  profecu-  i  i  ,  r  v  / 


tion. 


(1)  Ex  parte  S'lmpfm,  ante  71.  Rep.  47.    Ex  paris:  Graham^  Hid.  4^;. 

(2)  Sec  Ex  parte  Wbiis^  2  Bro.  Cha, 


{Nn)  Rule  as  to  Co7itingent  Creditors  in  refpecl  to  Dividendu 


Oc^sk-r  the  acth.  Ex  parte  Groom. 

2744. 

Vide  under  the  D'tv'iftofti  Contingent  Dehis^ 


Vecemher  the 


parte  Elizabeth  Michell. 
Vide  under  the  fame  Divjfm* 


(Oo)  Rule  as  to  mutual  Dchts  and  Credits, 

January  t\it  2Z^^  1 74 1)  2ind.  March  t\\Q  1,1%  1742* 

Ex  parte  Henry  Lanoy  Hunter,  Efq.    In  the  matter  of  James 
Hunter  and  Loth  Spechty  Bankrupts. 

Cafe  124* 

MR.  Jamci  Hunter  and  Mr,  Loth  Specht  were  partners  in  ^-  ^e"<is  a  fuoi 
trade,  and  the  terms  of  the  articles  were,  that  the  flock  plJ^^er  on^hi^ 
(liould  confift  of  4500/.  and  that  this  fum  of  money  fhould  be.own  fecurity,  he 
put  in  by  Hunter  only,  and  that  he  fliould  be  intilled  to  two-  Jf^"'^^  ^^^^^^^^.^"5  "^"^ 
thirds  of  the  profit  of  the  trade,  and  Specht  to  the  remaining  traded  a  joint 
one-third;  but  as  to  the  principal  fum  of  4500/.  the  articles  commiffiou is 
provided  that  it  fiiould  belong  whoilv  to  Hmiter,    Under  thefe  ^^'^^^  ^f'  ^: 

*  .  1  ^'^^  ^'"^  come  la 

reitridLions  the  partners  entered  upon  trade,  and  more  money  as  a  creditor  up- 
being-  wanted  to  carry  it  on,  James  Hmter  anplied  to  his  bro-  on  the  joint  ef- 

^1       T\/r      r  rr    ;  ,  v  l      •     ."L  ftatc  ofthe  bank- 

tner  Mr.  Lanoy  Hunter^  the  petitioner,  who  ui  the  year  1733  rupts immedi- 
advanced  him,  at  three  different  times,  upon  his  note  of  hand,  ateiy  anddired- 
the  fum  of  1500/.  at  4^!?^^  cent,  and  afterwards  gave  a  bond  for  ^^-^^i*  ^ 
this  money,  in  which  he  was  fingly  bound  ;  for  Mr.  specht  v/as  ^lip  cre!fitor% 
not  then  privy  to  any  part  of  the  tranfa£lion,  but  agreed  after-  but  by  v/ay  of 
wards  that  James  Hunter  fliould,  in  his  ovvn  name,  lend  this 
lum  to  the  partnerihip  ;  and  m  the  book  mtitied,  1  ne private  ac-  ing  in  the  place 
count  of  cap ^  the  partnerflnp  flock  is  made  debtor  to  Mr.  James  of  that  partner 
Hunter  for  the  1500/.  and  interefb  for  the  loan  of  this  money,  ^one^-^to  the^^ 
at  the  rate  of  4  per  cent,  to  be  allowed  him  out  of  the  produce  ufe  of  the  part- 
of  the  patrnerflnp  trade.  '  nzxiKi^  trade, 

Mr.  James  Hunter  having  in  liis  pofTefhon  for  fafe  cullody 
twentv-five  Scuth-fea  bonds,  and  eight  J^Vz/^-Z/zJ/^a  bonds,  which 
were  the  petitioner's  property,  did,  without  his  knov/ledge,  up- 
on the  fecurity  of  the  feveral  bonds,  borrow  of  the  bank  of 
Efigland  in  Novetnber  1735,  3000/.  and  afterwards  lent  that 
fum  too  at  the  like  interefb  to  the  partnerfliip  trade,  and  made  c\ii 
entry  ir,  the  fame  manner  with  the  former  made  in  the  private 
cafli  book. 

Mr.  James  Hmter  and  Mr.  Specht  having  I'ecome  bankrupt? 
in  July  laft,  a  joint  coirsmiffion  of  bankruptcy  iffued  againlt 
them  as  partners,  and  they  were  declared  bankrupts,  and  ^S'^- 
inuel  Nicholfon  chofen  affignce. 

The  petitioner  applied  to  the  commifTioners  to  be  admitted 
a  creditor  for  the  two  fums  of  1500/.  and  3000/.  on  the  bank- 
rupt's joint  cllate,  who  refufed  to  admit  him  to  prove  the 
fame ;  and  therefore  prays  that  his  Lordihip  would  order  that 
the  petitioner  fhould  be  admitted  a  creditor  upon  the  joint 
-ellate  for  the  feveral  demands  ;  and  in  cafe  the  court  fliould 
not  think  lit  to  admit  the  petitioner  a  creditor  for  the  feveral 
debts  under  the  partnerfliip  eilatc,  that  then  he  might  be  ad- 
mitted a  creditor  for  the  fame,  upon  the  refpcdivc  fcparate 
cllate  of  James  Hunter. 

To 


U^nrtZ  '^^  mtltle  tKe  petitioner  to  come  upon  tlie  joint  eflate,  it  was 
fuggefted  that  though  the  money  was  borrowed  by  one  of  ihe  part- 
ners, and  fecurity  given  by  him  only,  yet,  as  it. came  to  the  ufe 
of  the  partnerfhip,  that  he  ought  to  be  admitted  to  come  in  as 
a  creditor  upon  the  partnerfhip. 

Lcrd  Chancellor :  My  opinion  is,  that  the  petition  ought  to 
be  difmiiTeds  but  without  prejudice  to  the  petitioner's  bring- 
ing a  bill,  if  he  Ihould  think  propet,  to  have  the  benefit  of  the 
fame  matter  which  he  now  infifls  on. 

It, has  been  contended  on  the  part  of  the  petition,  that  the 
money  in  queftion  was  jointly  lent  to  the  partners ;  but  that  h 
cxprefsly  contradicted  by  their  own  affidavits,  for  tliey  admit 
particularly  the  1500/.  to  be  lent  to  Raines  Hunter  with  an  in- 
tention that  he  fhould  apply  the  fame  for  the  benefit  of  the  part- 
nerfhip ;  the  confequence  of  this  is,  that  here  are  plainly  two 
contra£ls,  one  as  between  Henry  Ldnoy  Hunter  and  James  Hww 
i'er,  the  other  as  between  James  and  his  partner. 

As  this  is  the  cafe,  there  is  no  ground  for  the:  petitioner's 
coming  in  as  an  inlniediate  creditor  fot  this  money  upon  the 
partnerfliip  eflate;  but  then  it  has  been  faid  that  by  a  circuity 
the  petitioner  may  have  the  fatne  kind  of  relief;  for  if  the 
rhoney  which  was  advanced  by  Henry  to  James  was  lent  by 
James  to  the  partnerfliip  eflate,  then,  as  James  might  have 
come  in  as  a  creditor  for  this  fum  upon  that  eftate,  the  peti- 
tioner will  be  intitied  to  ftand  in  the  place  of  James^  and  to 
have  the  fame  remedy  as  he  would  have  had. 

But  I  do  not  know  any  determination  of  the  coiirt  which 
lias  gone  fo  far  in  a  cafe  of  this  nature.  Mr.  Murray  has  put 
this  matter  in  >  another  way ;  he  fays  that  there  is  rio  occafioil 
for  the  petitioner  to  make  ufe  of  a  circuity  in  this  cafe,  but 
that  he  ought  to  be  let  in  originally  upon  the  partnerOiip 
eflate,  becaufe  Specht  had  no  intefefl  in  the  capital,  for  by  the 
articles,  if  James  fhould  happen  to  die  during  the  life  of  Specht^ 
the  whole  principal  of  the  45od7.  was  to  go  to  the  executor  of 
Ja7nes> 

But  it  would  be  going  too  far  to  fay,  that  any  fecret  agree- 
ment which  partners  enter  into  between  themfelves,  can  hinder 
thofe  that  immediately  trufl  the  partnetfliip  eflate  from  having, 
their  compleat  fatisfaClion  out  of  it. 

The  only  method  therefore  wherein  the  petitioner  can  have 
his  fatisfa£lion  out  of  the  partnerfliip  eflate,  is  by  way  .  of  cir- 
cuity by  fl:anding  in  the  place  of  James* 

Confider  what  great  inconveniences  would  follow,  in  cafe 
this  dodlrine  fliould  prevail.  In  the  firft  place,  thofe  that  are 
plainly  creditors  upon  the  partnerfliip  eflate,  mufl  be  at  liberty 
to  controvert  whether  the  fa6l  is  as  flated  by  the  articles,  that 
the  whole  4500/.  vvas  brought  into  the  partnerfliip  eftate'  by 
Hunter  only  ;  in  the  next  place,  fuppofing  this  was  the  f2£l, 
yet,  in  refpe6l  of  flrangers,  the  money  mufl  be  conndered  as 
brought  into  the  partnerfhip  eftate  by  both  (l). 


(i)  See  Craven  v.  Widdo-v^st  2  Chct,  Ca,  119. 

For 


For  tliefe  reafons  his  Lordfhip  faiil  he  would  not  determine  paru 
this  matter  in  favour  of  Mr.  Henry  Lanoy  Hunter^  upon  a  peti-  Hunte?.. 
tion,  but  would  have  him  to  bring  a  bill  for  this  purpofe,  if  he 
iliould  be  fo  advifed. 

Upon  which  the  Attorney  General,  v/ho  was  counfel  for  the  [  225  J 
petitioner,  faid,  that  in  Lavingtoji  v.  Paul,  before  Lord  Talbot-, 
to  the  bell  of  his  remembrance  it  was  determined  that  in  cafes  of 
this  nature  the  party  might  be  allowed  to  have  his  faLisfa(Slion  out 
of  the  partnerfhip  eftate.  The  petition  upon  this  was  ordered  to 
ftand  over  to  fearch  for  precedents. 

Upon  the  31ft  of  Marchy  1742,  the  petition  came  on  again. 

Mr.  Attorney  Genera],  who  was  counfel  for  the  petitionef,  v/hers  ons 
confider(id  liim  as  (landing;  in  the  place  of  the  bankrupt,  and  as  P^""^'^3j<e? 
the  partnerflup  was  mcreaied  by  the  money  lent  by  Mr.  Jaincs  from  the  part. 
Hunter^  he  faw  no  reafon  why  one  partner  might  not  be  a  debtor  ^^^'^^^^^P  ^^"^^^ 
•'to  another,  and  in  fiipport  of  this  argument  he  cited  a  cafe,  Counted  to" 
ex  parte  Drake,  Deccmher  the  loth,  17355  hefore  Lord  Talbot,  the  other  has  a 
ivhere  there  were  two  partners^  and  one  had  taken  out  more  mojieyfrorn  "sl^-t  to  com« 
the  pari  nerjlj'ip  Jlock  than  his  jhare  amounted  to,  and  therefore  became  ra^te'elbte  of  th** 
a  debtor  for  fo  rnuch\  and  my  X(?r<i  Talbot  was  of  opinion,  that  the  "^^.-^tnzr^rotannz. 
partnerflnp  creditor  had  a  right  to  come  upon  the  f par  ate  efate  of  the 
partner  who  was  fo  indebted  (i). 

Mr.  Murray  cited  a  cafe  ex  parte  Gilbert  Brown^  the  ^thof^'^^V^^^^^^ 
March,  1725.    There  two  partners  agreed  to  borrow  a  fum  of  mo-  a^^fm  ofn^ney, 
ney  for  the  tfe  of  the  partnerfhip,  but  one  of  them  only  gave  a  bond for  but  one  only 
fecuring  the  payment,  and  the  other  was  a  witnefs  io*it ;  this  money  '^f^^^  ^  ^J^^'* 
was  afterwards  etitered  in  the  ccfo  booh  of  the  parinerfjip,  a  joint  o'.^iy  a^'witnefs 
€ommifJi07i  taken  out  agamf  thcm^  and  the  obligee  denied  by  the  com^  to  it,  the  money 
mffioners  to  be  admitted  a  creditor'^  but  Lord  liin^  on  his  petition  afterwards  enter- 
was  oj    Opinion  that  he  ought  to  be   admiitedy  and  ditected  ac-  book  of  tkc 
Cordingly,  partnerihip, « 

So  in  the  prefent  cafe,  the  partnerfhip  beino:  in  want  of  mo- 
ney,  one  of  the  partners  borrows  it,  and  gives  a  feparate  bond  obligee  is  inti-. 
indeed  for  it,  but  ftill  the  money  came  to  the  ufe  of  the  part-  ^le^i  to  bead- 
nerllilp;  then  the  queftion  will  be,  whether  the  obligee  iljall  be  Jq)^''^  ^"^^  * 
adm-itted  to  come  in  as  a  creditor  upon  the  joint  commiiHon? 
But  fuppofe  your  Lordfhip  Ihould  be  of  opinion  that  the  obligee 
cannot  come  in  upon  the  joint  eflate,  I  would  fubmit  it  to  you 
that  he  can  clearly  come  in  as  a  creditor  upon  the  feparate  eitate 
of  James  Hunter,  ,  for  if  there  had  been  no  bankruptcy  the 
partners  could  not  have  made  a  dividend  of  the  joint  Hock,  till 
this  money,  which  fames  Hunter  lent  to  the  partnerlliip,  had 
been  fird  taken  out  of  it. 

joint  creditors  have  no  aight  to  any  thing  but  what  is  pro- 
perly the  joint  eftate,  and  if  this  money  had  not  been  lent,,  ihe 
partncrflilp  fund  would  have  been  4500/.  lefs  than  it  is  now  ; 
and  it  v/ould  be  an  extreme  hard  cafe,  whore  there  has  been 
fuch  a  large  increafe  of  the  fund  by  the  means  of  a  third  perfon, 
if  he  fliould  not  be  allowed  to  come  in  as  a  crccUtor.  The  rules 
ellabliflied  in  this  court  in  relation  to  bankruptcies  are  not 
founded  upon  the  a(5^s  of  parliament,  merely,  but  upon  equitable 


( I )  Fide  Ex  parte  Batfon,  Ff  fun. 
166.    Craven  v.  Kn/ght^  2  Cha.  Rep. 
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con* 


"Bnmnm. 

Fx  partfr     conftru£lIon§  ;  and  to  lay  it  down  for  a  rule,  that  nothing  fliall 
HwKTER.    {xitit\&  a  perfon  to  come  in  as  a  creditor  upon  the  joint  eftate  hut 
where  partners  are  jointly  bound,  notwithftanding  the  money 
has  been  applied  to  the  ufe  of  the  partnerfhip,  is  not  a  very 
equitable  one. 
22<5  ]        Mr,  Brown  e  contra, 

Tliere  is  no  foundation  for  the  petitioner  to  be  admitted  a  cre- 
ditor on  the  partnerfliip  account,  as  this  is  a  difpute  between  two 
lets  of  contending^  creditors. 

No  doubt  but  payment  of  money  may  raife  a  confideration, 
and  make  it  a  debt,  and  fo  vice  verfa  it  may  not  raife  a  confider^ 
ation  ;  but  it  is  pretended  that  at  that  time  this  money  v/jis  ad- 
vanced, Mr.  Henry  Lanoy  Hunter  knew  the  partnerfhip  would  be 
liable  to  anfwer  it. to  him  \  it  appears  from  his  own  evidence  that 
he  lent  it  merely  upon  the  credit  of  his  brother  Mr.  James  Him- 
tery  and  if  it  fliould  extend  further,  it  would  be  attended  with 
great  inconveniencies. 

The  open  and  publick  books  do  not  mention  it  as  a  loan  ;  it 
is  only  a  private  cafii  account,  which  they  might  have  funk  if 
they  pleafed,  as  it  was  intended  for  their  private  ufe  only.  Now 
creditors  would  never  be  fafe,  if  near  relations  of  bankrupts,  as 
*  in  this  cafe,  may  fet  up  a  demand  or  not  againfc  the  partner- 
fliip,  jufh  as  the  event  turns  out,  viz,  whether  the  feparate 
eftate  or  the  joint  eftate  of  the  obligees  will  anfwer  beft.  Could 
Mr.  Lanoy  Hiwtcr,  who  lent  this  money,  have  brought  an  adtioa 
agai nil  Mr.  iS/)<?i:/j/  the  other  partner?  I  apprehend  clearly  he 
could  not. 

The  next  confideration  is,  whether  the  petitioner  has  any 
right  to  ftand  in  the  place  of  James  Hunter^  and  by  that  means 
be  intitled  to  recover  this  money  before  the  joint  Itock  is 
divided  ? 

I  will  not  difpute  the  petitioner's  right,  if  the  bankrupt  had 
any,  and  therefore  confider  it  merely  as  the  bankrupt's  cafe,  and 
fuppofing  there  were  no  feparate  creditors,  then  the  whole 
fund  in  the  firft  place  mufi:  go  to  fatisfy  the  partnerfhip  cre- 
ditors;  and  the  bankrupt,  if  there  is  any  furplus,  is  intitled  to 
that  only. 

Lord  Chancellor :  ijr,  qnej^ion^  'Whether  the  petitioner  is  in- 
titled  to  come  in  as  a  creditor,  upon  the  joint  eftate  of  the  bank- 
rupts immediately,  and  dire£lly  with  the  reft  of  tlie  partner- 
fhip creditors? 

2cly  que/Hon*  Suppofmg  he  is  not  immediately  and  dire£llv  in- 
titled,  whether  he  is  not  intitled  to  come  in  by  a  circuity,  which 
this  court  allows,  as  {landing  in  the  place  of  James  Hunter,  who 
has  paid  the  m*oney  to  the  ufe  of  the  partnerfiiip  trade? 

The  firft  queftion  ought  to  be  confidered  in  the  firft  place,  be- 
caufe  if  the  petitioner  is  immediately  intitled,  then  there  is  no 
occahon  to  have  recourfe  to  the  circuity. 

But  I  am  of  opinion  that  he  is  not  immediately  and  diredly 
Intitled,  and  the  evidence  upon  his  own  affidavits  rather  turn 
againft  him,  for  a  man  rauft  be  a  creditor  by  force  of  fome  con- 
tra£b,  either  exprefs  or  implied  :  as  where  goods  are  delivered, 
though  no  exprefs  contra6i,  the  law  implies  one,  and  an  ajfumpftt 

will 
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■vrill  lie  ;  but  according  to  the  account  Mr.  Specify  the  other  Ex  partf 
partner,  gives  of  this  tranfa6lion,  yi^.  Lanoy  i7z<;;7/i'r  had  neither  ^''nie*. 
an  exprefs  nor  impHed  contracSl  with  the  partnerfliip. 

Mr.  Specht  agreeing  that  James  Hunter  fhould,  in  his  own 
name,  lend  this  money  to  the  partnerfhip,  explains  in  what 
manner  Specht  meant  to  borrow  money  for  the  ufe  of  the  part- 
nerfliip,  and  does  by  no  means  prove  that  he  intended  the  part- 
nerfliip  fund  lliould  be  j»  fecurity  to  the  petitioner. 

It  is  very  true  there  might  have  been  a  loan  to  the  partnerfliip, 
notv^'itliftanding  the  notes  were  given  by  one  of  them  only,  and 
if  the  contra£l  had  been  originally  between  the  petitioner  and 
both  the  partners,  though  the  bond  is  executed  by  one  only,  yet 
it  would  be  confidered  as  a  collateral  fecurity,  and  both  of  them 
would  have  been  liable  notwithftanding. 

Upon  the  whole  of  the  queftion  James  Htmter  only  appears  to 
have  lent  the  1500/.  to  the  partnerfliip,  and  the  petitioner  does 
not  feem  fo  much  as  to  have  it  in  his  thoughts. 

As  to  the  3000/,  borrowed  of  the  bank  upon  the  fecurity  of 
the  •Si?w/Z'-/£'^  fhock,  and  ^.7y?-/«^V^  bonds,  which  were  the  pro- 
perty  of  the  petitioner  ;  Mr.  James  Hunter^  by  a  mifapplication 
and  abufe  of  his  truft,  has  procured  this  money,  and  lent  it 
upon  the  farpe  terms,  and  in  the  fame  manner,  as  he  did  the 
1500/.  to  the  partnerfhip  tra^ie,  as  appears  by  the  private  cafK 
account. 

Now  in  that  book,  James  Hunter  is  made  debtor  on  one  fide, 
and  per  contra  creditor,  and  therefore  I  cannot  call  it  the  account 
of  any  other  perfon. 

So  that  upon  the  firft  point,  I  am  clearly  of  opinion,  that  the 
petitioner  cannot  be  diredly  and  immediately  intitled. 

As  to  the  fecond  queftion,  his  coming  in  by  way  of  circuity, 
I  own  formerly  I  was  very  doubtful,  but  now  I  am  of  opinion, 
that  Mr.  Henry  Lanoy  Hunter  ia  this  way  intitled. 

The  principal  obfcurity  in  this  cafe  has  arifen  from  his  coun- 
fePs  infifting,  that  the  petitioner  ought  to  ftand  in  the  place 
of  James  Hunter^  who  is  one  of  the  bankrupts  ;  for  by  this 
means  they  have  confined  it  merely  to  the  feveral  lights  in  which 
he  ftands. 

Now  it  is  certain,  James  Hu7ner\\\vcS.t\i  can  have  no  fatisfac- 
tion  but  out  pf  the  furplus  which  fliall  remain  after  the  joint 
creditors  are  paid  \  but  as  between  different  forts  of  creditors,  it 
is  otherwife. 

The  truth  of  the  thing  is  this,  Henr^  Lanoy  Himter  being  a  fc^ 
parate  creditor  to  James  Himter^  is  intitled  to  have  his  fatisfaftiou 
out  of  every  thing  which  can  be  confidered  as  the  feparate  eltate 
of  JamgSy  and  therefore  the  rules  which  the  court  go  by,  with 
regard  to  the  difhibution  of  bankrupts'  cfletSls,  will  be  a  material 
confideration  in  this  cafe. 

Joint  creditors,   where  there  are  no  feparate,  may  exhauft  J^^'«^  creditors, 
both  the  joint  and  feparate  edate,  till  their  debts  are  paid,  and 
the  bankrupt  will  not  be  intitled  to  a  fliiiling  till  the  joint  ere-  «4.u.iuit  boiii  the 

loiiiL  jiul  irpu-p 

rate  pftite,  but  where  there  are  both  j«jr)t  and  fep.'rate  creiitors,  the  joiiit  eil^te  ihull  btt  applied  u  ths 
f^tisfadcion  of  th«  joint,  and  the  lepir^cc  eftate,      the  f^tufaiJluii  oi  the  feparate  crtJUgii. 
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?f  ^  ^^^^^  ditots  are  fully  fatisfied  ;  but  where  there  are  feparate  as  well  as 
'''^^^*'*  joint  creditors,  the'  as  I  faid  beforcj  in  the  cafe  of  the  bankrupts, 
the  feparate  eftate  fliall  be  equally  applied  ;  yet  as  between  joint 
and  feparate  creditors  it  is  otherwife,  for  the  joint  eflatefhallbc 
applied  to  the  fatisfa6lion  of  the  joint,  and  the  feparate  ellate  to 
the  fatisfa£lion  cf  the  feparate  creditors. 

Suppofe  a  joint  commilTion  againft  tw^o  partners,  and  a  fepa- 
rate commiflion  likewife,  and  the  aiTignees  under  the  joint,  poflefs 
themfelves  of  any  fpecifick  part,  the  bankrupts  themfelves  could 
not  take  away  this  fpecifick  part,  tho'  they  had  a  diftin6l  and  a 
joint  property  in  it,  yet  it  is  every  day's  experience,"  that  the  af- 
iignees  under  the  feparate  commiiTion  may  do  it,  upon  applica- 
tion to  this  court. 

Suppofe  thefe  partners  had  never  become  bankrupt  to  the  end 
of  the  partnerfliip,  and  they  had  fettled  accounts,  muft  not  the 
demand  Mr.  James  Hunter  had  upon  the  partnerfhip  be  taken 
out,  before  a  divifion  could  be  made  of  it. 
Iftherebe  afur-     This  fhews  clearly,  that  Mr.  James  Hunter  was  a  creditor 
piwtfeftate?'   ^P^^         j^^'^^  i!toc\iy  then  it  follows  that  the  creditors  of 
the  joint  credi-  his  feparate  eftatc  have  a  right  to  this  in  the  firft  place  fi); 
r^tXabank  ^^^^^^      t\itx&  fhould  be  any  furplus  of  the  feparate  eftate, 
rupt  has  no    '  ^^^^"^  ^^^s  money  is  paid,  the  joint  creditors  will  be  intitled  to  it. 
right  to  any         And  this  determination  is  according  to  the  rule  of  the  court, 
^l^i^?    in  regard  to  the  diftribution  of  bankrupts'  effects  upon  a  view  of 

are  fully  latisfi-     ,      ,?„  .  -         -         , .  -t  * 

ed.  the  different  rights  of  creditors. 

(i)  Sed  vide  ex  parte  Burrell,  I  Cooke's  B.  Laws  556.    Ex  parte  Pine,  ibid, 

J^<wmler^th»       BromeJy  and  Others,  Creditors  of  Sir  ^^^/^^^  7  plaintiffs 

Goodere,   furviving   Aflignee   of  Sir  I  defendants, 

Evanccy  and  Others,  '  ■  •    »■  j 

Vide  under  the  Divifiony  Rule  as  to  the  Certificate  of  a  Ba?jhrupf, 

omhty  aotfe,  -^"^  P^rte  Groomc. 

1744. 

,  Vide  under  the  Divifon^,  Contingent  Debts. 
jHne%i\i,  174S.  £^  parte  Deeze. 

Cafe  125.  T\/^R»  Norton  NichoUsy  a  merchant,  borrowed  of  the  p€ti- 
A  packer  may    xVJ.  tioner  the  fum  of  500  /.  for  which  he  gave  a  note  of  hand, 

retain  goods  till  afterwards  he  fent  the  petitioner,  who  was  a  packer,  fix  bales  of 
prkeofptcldng,  cloth  to  pack  and  prefs  ;  fome  time  Tihtx  Nicholls  paid  off  a  part 
and  if  he  has  an-  of  the  500/.  and  intereft  for  the  remainder,  and  then  aflced 
other  debt  due    the  petitioner  if  he  would  have  the  whole  paid  off,  which  the 

tohimtromthe         ,\  ,  .  ,     ,  ■,  j  r        j  „^ 

fame  perfon,  the  petitioner  declined,  and  then  the  ola  note  was  delivered  up, 

goods  Ihall  not  »^ 

.fee  taksa  from  him  till  he  hai  paid  the  ^/rhole,  notwithftanding  the  debtor  is  become  a  bankrupt. 


'Banlritpt 


£23 


and  a  new  one  given  for  the  remainder  :  before  the  remainder  '  ^■^^  P^^^' 
was  paid,  and  before  the  fix  bales  were  taken  out  of  the  petition-  Dseze. 
er's  cuftody,  Nicholls  became  a  bankrupt,  and  it  was  agreed 
between  the  petitioner,  and  the  alTignees  of  Nicholls  under  the 
commiffion,  that  it  fhould  be  determined  in  a  fummary  way,    ^  n 
upon  a  petition  to  Lord  Cha?icellor,  whether  the  petitioner  could  ^  ^ 

retain  the  fix  bales  till  his  whole  debt  was  fatisfied. 

N.  B.  There  were  no  goods  in  the  hands  of  the  petitioner, 

when  he  f^rft  lent  the  money,  nor  had  there  been  dealings 

between  them  for  many  years. 

It  alfo  appeared  there  was,  at  the  time  of  the  bankruptcy, 
19  /,  due  to  Deeze  for  the  packing  and  preffing  thefe  bales,  and 
there  was  due  from  Deeze  to  Nicholls  near  that  fum  for  wine. 

Lord  Chancellor :  I  am  of  opinion  that  under  the  circum- 
ftances  of  the  prefent  cafe,  the  aflignees  have  not  a  right  to  take 
thofe  gpods  from  the  petitioner,  without  making  him  a  fatisfac- 
ti^  for  his  -whole  debt. 

Notwithftanding  the  rules  of  law  as  to  bankrupts  reduce  all. 
creditors  to  an  equality,  yet  it  is  hard  where  a  man  has  a  debt 
due  from  a  bankrupt,  and  has  at  the  fame  time  goods  of  a 
bankrupt  in  his  hands,  which  cannot  be  got  from  him  without  ' 
the  alTiftance  of  law  or  equity,  that  the  affignees  fhould  take 
them  from  him  without  fatisfying  the  whole  debt. 

And  therefore  the  claufe  in  the  a£t  of  parhament  of  the  ^^n^^afl^t"* 
^  Geo,  2.  relating  to  mutual  credit,  has  received  a  very  liberal  wS'tiieckufe 
conftru6lion,  and  there  have  been  many  cafes  which  that  claufe  in  the  adi  of  par- 
has  been  extended  to  where  an  a6lion  of  account  would  not  lie,  5^^""'^=^^  rek  ing 

IT,.  1  Ml   1  «  mutual  credit 

nor  could  this  court  upon  a  bill  decree  an  account.  has  been  extend- 

The  quefliion  then  will  be,  whether  there  is  any  fpecifick  lien  ^d,  whtre  nei- 
on  thofe  goods  in  the  petitioner's  hands,  either  by  exprefs  con-  Account ^ouid°^ 
traft,  or  from  the  nature  of  the  dealing    if  not,  whether  there  lie,  nor  could 
is  any  mutual  credit  and  account.  ^^^^  court  de-» 

To  be  fure  packers  may  retain  goods  till  they  aie  paid  the  ^^^^ 
price  and  labour  of  packing,  and  fo  oflier  trades  may  retain  in 
the  like  manner,  therefore  thefe  goods  were  in  the  petitioner's 
hands  in  the  nature  of  a  pledge  for  fome  part  of  his  debt,  that  is, 
the  price  of  the  packing  ;  and  what  right  has  a  court  of  equity  to 
fay,  that  if  he  has  another  debt  due  to  him  from  the  fame  perfon, 
that  the  goods  fhall  be  taken  from  him  without  having  the  whole 
paid  ? 

In  the  cafe  of  Demainhray  v.  Metcalfe,  before  Lord  Cowper^ 
2  Fern,  691.  he  faid,  he  looked  upon  it  as  an  account  current 
between  the  pawner  and  pawnee  ;  the  prefent  cafe  I  think  is 
ftronger,  for  here  the  goods  are  undoubtedly  a  pledge  in  the  pe^ 
titioner's  hands  for  part  of  his  debt. 

It  is  very  hard  to  fay  mutual  credit  fliould  be  confined  to  W^^tual  credit !« 
pecuniary  demands,  and  that  if  a  man  has  goods  in  his  hands,  peJunil^y  dt-"* 
belonging  to  a  debtor  of  his,  which  cannot  be  got  from  him  mands only,  but 

if  a  m.^n  lus 

goods  in  his  hands  belonging  to  a  debtor,  it  /hall  be  confidered  us  iuch  (i). 

(1)  See  Frenclj  v.  Fen?j,    I  Cooke's  B.  Lav/s,  577.     Sr;ii:Ji;  v,  Hodgfon, 
4  Durn.  and  Eail  211. 

without 


Ex  parte      wltKout  an  a£lion  at  law,  t3r  bill   in  equity,   that  It  fliould" 
^'^^^^*      not  be  con fidered  as  mutual  credit ;  and  Lord  Co'z^l/jf'r's  opinion 
plainly  favours  that  con{lru6lion,    for   he  looked    upon  the 
jewels  pawned,  and  notes  given,  as  an  account  current  be- 
tween them. 

And  here,  though  if  there  had  been  no  bankruptcy,  in  an 
aclion  for  thefe  goods,  the  debt  could  not  have  been  fet  off, 
yet  as  the  claufe  of  mutual  credit  has  been  extended,  I  think 
T  1     it  may  come  within  that  rule,  efpecially  as  here  is  an  account 

^  between  them,  on  the  one  fide  19/.  due  for  packing,  is^c,  on 

the  other  fide  Jiiuch  about  the  fame  fum  due  to  the  bankrupt's 
eftate  for  wine  (i). 

(1)  This  cafe  feems  to  have  been  de-  Wilcox y  and  Gardiner  v.  Coleman^  i  Burr, 

termined  upon  evidence,  that  it  was  ufual  494.    Green  v.  Farmer ,    4  Burr.  2222. 

for  packers  to  lend  money  to  clothiers.  But  /ecus  where  goods  are  delivered  to 

and  the  cloths  to  be  a  pledge  not  only  a  tradefman  or  manufacturer  for  a  partis 

for  the  work  done  in  packing,  but  for  cidar  purpofcy  as  corn  to  a  miller  to  be 

the  loan  of  money  likevvife,  (poll.  237.  ground,  or  cloih  to  be  dyed  by  a  dyer, 

4  Burr.  2217.);    according  to  which  lSc.\  for  thefe  have  only  a  fpecific  lien 

ufage  the  packer  was  in  the  nature  of  a  upon  the  goods  for  the  price  of  grinding, 

fador,  arid  as  fuch  intitledto  a  lien  upon  dying,  ^c-.  Ex  parte  Ockendetiy  poll:.  235. 

the  goods  not  only  for  incidental  charges,  Grec7i  v.  Farmer,  4  Burr.  2214.  j  Black, 

but  as  an  item  of  mutual  account  for  the  Rep.  651.  S.  C.    See  alfo  ex  parte  An* 

general  balance  due  to  him.    Ex  parte  dreius,  i  Cooke's  B.  Laws,  456. 
Di:maSi  poft.  234.  note  1.    Krutzer  v. 

Vide  under  the  Div'ifion^  Rule  as  to  Drawers  and  Indorfers  of  Ellis 
of  Exchange* 


Juiufi  i6ti!,     Ex  parte  Charles  Prefcot :  In  the  Matter  of  Prefcot  a  Bankrupt, 

and  Brother  to  the  Petitioner. 


The  petitioner 
a  creditor  of  th« 
-    bankrupt  for 
3Co/.  and  10/. 


Cafe  i'^6   '  I ^  ^     petitioner  a  creditor  for  two  debts,  one  of  100/. 

i  and  the  other  of  10/.  and  at  the  fame  time  a  debtor  upon 
V<lrJd\torZ'ii\\z  bond  given  to  tlie  bankrupt  for  340/.  payable  on  the  4th  of 
bankrupt  for  March  1 756,  with  lawful  intereft,  applies  to  the  court,  that  he 
3  CO /.and  10/.  I'l^g^.^  off  his  demand  of  no/,  as  far  as  it  will 

and  a  dcDtor  to  ;  j  i      •     •     1   1'  111 

him  upon  bond  go  againfc  the  mtereit  and  prmcipal  due  on  the  bond,  and  not  be 
f^r  340  A  payable  oblifred  to  provc  his  debt  under  the  commiffion,  and  take  ^  divi- 

on  the  Ath  ot        .     ^.       ,    ^  .  ' 

Marcf^ji^e,    dend  only  upon  It. 

wi  di  luv;ful  in-  /.,./,,.. 

tcrellj  applies  that  he  may  fet  off  his  demand  of  1 10  I.  againft  the  principal  and  intercft  due  on  the  bond 
as  far  as 'it  will  go,  and  not  be  obliged  to  prove  his  debt  under  the  cornmifiion,  and  take  a  dividend 
ijpon  it  only.  Though  ^"i,;  ik-  not  in  lti-i.(^tnefs  a  mutual  debt,  yet  it  is  a  mutual  credit,  for  the  bank- 
rupt Tjyes  a  credit  to  the  petitioner  In  confideration  of  the  bond,  though  payable  at  a  future  day  j  and 
he""-ives  the  credit  for  the  debt  the  bankrupt  owes  him  upon  limple  contradl,  and  therefore  within  the 
equity  of  the  5  Geo.  z.  An  accouat  directed  to  be  taken  between  the  petitioner  and  the  bankrupt,  and 
the  balance  only  to  be  paid  to  the  affi^'neeii. 

Lord  Cha?icellor  :  No  cafe  lias  been  cited  to  me,  either  on  one 
fide  or  the  other,  and  therefore  I  mud  make  a  precedent,  and  de- 
termine it  on  the  rules  of  equity. 

Thft 


The  time  of  payment  on  the  bond  is  not  yet  come,  and  there-  p^*f^^^' 
fore  the  condition  of  it  not  broken,  as  there  is  no  debt  that  can 
be  recovered  upon  it  till  the  4Lh  of  March  1756. 

The  petitioner  infills  he  is  not  to  be  compelled  to  come  in  as 
other  creditors  to  prov.e  the  debt  of  no/,  as  he  pays  interefl 
now  upon  the  bond,  and  in  1756  mud  pay  the  principal,  but 
that  he  has  a  right  to  fet  off,  and  therefore  prays  the  110/.  may 
be  deduced  out  of  the  principal  and  interell  of  the  bond,  and 
founds  this  right  on  the  claufe  in  the  5  Geo,  2.  relating  to  mu- 
tual credit. 

The  words  of  that  claufe  are,  That  where  it  fliall  appear  to 
the  commiffioners,  that  there  hath  been  -mutual  credit  given 
by  the  bankrupt,  and  any  other  perfon,  or  mutual  debts  be- 
tween  tli^e  bankrupt  and  any  other  perfon,  at  any  time  before 
fuch  perfon  became  a  bankrupt,  the  commiiTioners,  or  the  af-  " 
fignees  of  fuch  bankrupt's  eftate,  fhall  ftate  the  account  be- 
tween  them,  and  one  debt  may  be  fet  againfl  another  ;  and 
^'  what  lhali  appear  to  be  due  on  either  fide,  on  the  balance  of 

fuch  account,  and  on  fetting  fuch  debts  againll  one  an-    [  231  ] 
other,  and  no  more,  fhall  be  claimed  or  paid  on  either  fide 
refpe£lively.'* 

It  has  been  obje£led  by  the  counfel  againfl  the  petitioner,  that 
this  is  not  a  cafe  of  mutual  debts,  becaufe  the  acl  means  debts 
a61;ually  due  %  and  here  one  debt  is  due,  and  the  other  not  due, 
and  therefore  they  are  not  properly  mutual  debts. 

Before  the  making  of  this  acl,  if  a  perfon  was  a  creditor,  he 
was  obliged  to  prove  his  debt  under  the  commifhon,  and  receive 
perhaps  a  dividend  only  of  is,  6(L  in  the  pound  from  the  bank- 
rupt's eftate,  and  at  the  fame  time  pay  the  whole  to  the  alhgnee 
of  what  he  owed  to  the  bankrupt;  to  remedy  this  very  great  in- 
convenience and  hardfliip,  the  acl  was  made. 

It  is  Ycry  true,  as  Mr.  Clarke  fays,  that  the  5th  of  Geo.  2.  be- 
ing a  pofterior  a6l,  muft  be  conilrued  with  a  reference  to  tlic 
7th  oiGeo.  1.  cap,  31.  and  both  a£ts  confidered  together. 

Taking  it  upon  this  foundation,  what  will  be  the  refult? 

Snppofe  for  inftance  there  had  been  a  bond  from  the  bankrupt 
to  A,  payable  at  a  future  day,  and  a  debt  owing  from  A,  on 
fimple  contract  to  the  bankrupt  for  a  lefs  fuVn,  the  account  be- 
tween A.  and  the  bankrupt  fhall  hril  of  all  be  fhted,  and  cne 
debt  fet  again  ft  the  other,  and  A,  fnall  be  intltlcd  to  a  propor- 
tionable dividend  of  fuch  bankrupt's  eftate,  pro  rain  with  the 
other  creditors,  "  difcounting  the  bond  payable  at  a  future  time, 

after  the  rate  of  5  per  cent,  for  what  he  ftiall  fo  receive,  to  be 

computed  from  the  a6luid  payment  thereof,  to  the  time  fuch 

debt  fliould  or  would  have  become  payable  in  and  by  fuch 
"  bond."  Thefe  are  the  words  at  the  conclufion  of  the  claufe  ui 
the  ftatute  of  the  7  th  of  Geo,  i.  relating  to  creditors  whofe  debts 
are  payable  at  a  future  day. 

Confider  it  then  the  other  way,  where  A,  Is  a  debtor  to  the 
bankrupt  by  bond  payable  at  a  future  day,  and  a  creditor  upon 
his  eftate  by  ftmple  contract  for  a  Icfs  fum,  would  it  he  juft  and 
equitable  that  he  ftiould  be  obliged  to  prove  his  debt  under  the 

0^3 


"mnimpt 

^^J^''^'  commiffion,  and  receive  perhaps  is,  only  m  the  pound,  and  yefe 
KsscoT.  when  his  bond  becomes  due,  which  in  fome  inftances  might  be 
in  three  months  only,  pay  the  whole  debt,  principal  and  inter- 
eft,  to  the  aflignee  under  the  commillion  ? 

This  may  indeed  in  ftri6lnefs  be  faid  not  to  be  a  mutual  debt, 
but  is  it  not  a  mutual  credit? 

The  bankrupt  gives  a  credit  to  the  petitioner  in  confideration 
of  this  bond:,  though  payable  at  a  future  day ;  and  the  petitioner 
gives  the  bankrupt  credit  for  the  debt  he  owes  the  petitioner  upon, 
fimple  contrad ;  and  therefore  I  think  this  cafe  is  within  the 
equity  of  the  5th  of  Geo,  2. 

Therefore  upon  the  petitioner's  agreeing  to  pay  the  balance 
forthwith  to  the  aflignees,  which  the  ad  of  parliament  requires, 
let  it  be  referred  to  the  commiflioners  to  take  the  account  be- 
tween him  and  the  bankrupt,  and  let  what  ftiall  be  found  due 
T  272  1  bankrupt,  at  the  time  of  the  bankruptcy,  be  deducled 

out  of  what  ftiali  be  due  on  the  petitioner's  bond  for  principal 
and  intereft,  and  the  balance  only  be  paid  by  the  petitioner  to 
he  aflignees. 

t 

^ugvfi  the  9th,  Ex  parte  Dumas ;  ia  the  Matter  of  Peter  Bartholomew  JuUian^ 
^754  a  Bankrupt, 

Cafe  127.  ^  1"^  H  E  petitioners,  who  were  merchants  and  co-partners 
S.  C.  2  Vez.  J.  at  Baris^  had  dealings  with  John  Jtillian  the  father, 
582.  pi.  20.  6.  and  the  bankrupt  his  fon,  who  were  merchants  in  London^ 
Sir*';;.- and  co-partners. 

tioners,  drew 

bills  of  exchan-ge  on  JuUian  and  fon  for  Ii'i5  /.  and  undettook  to  make  remittances  to  pay  the  fame, 
and  at  the  fame  time  acquainted  them  that  thefe  bills  were  for  the  proper  account  of  the  petitioner's 
houfe  at  Caciixi,  and  defired  the  jullians  would  keep  a  diftindl  account,  and  diftinguifh  fuch  new  ac- 
count by  the  letter  G.  being  the  initial  letter  of  the  firft  partner's  name  at  Cad'tx,  Bills  drawn  on 
Vanneck  and  Company  \n  London  to  the  amount  of  11465.  lis.  lid,  remitted  accordingly.  The 
yuUians  by  letter  acknowledge  the  receipt  thereof,  and  promife  the  petitioners  to  give  credit  in  the 
account  C  JuU'ian  the  father  died  the  25th  of  February  Izik,  The  day  before  the  fon  (topped  pay- 
ment, he  got  two  of  thefe  remittances  difcounted  for  566/.  H5.  lid.  On  the  20th  of  Mar£-j6  a  com- 
iniffion  of  bankruptcy  ifTued  &g&\nii  JuUian  the  fon.  The  application  was,  that  the  aflignees  may  be 
direded  to  deliver  to  petitioners  the  feverai  bills  of  1 146/.  11  i.  1 1  d.  or  pay  the  full  value. 

Lord  Chancellor  of  opinion  the  fpecifick  bills  amounting  to  580/.  ought  to  be  delivered  by  the  af- 
fignees  of  Jullian  to  the  petitioners.  As  to  thofe  which  were  difcounted,  the  petitioners  waived 
Iheir  claixn. 

The  petitioners  drew  feverai  bills  of  exchange  in  December 
laft  on  Jullian  and  his  fon,  amounting  to  1 115/.  and  under- 
took to  make  remittances  in  order  to  pay  the  faid  bills,  and  at' 
the  fame  time  acquainted  them  that  thefe  bills  were  intended  for 
the  proper  and  particular  account  of  the  petitioner's  houfe  at 
Cadizy  and  defired  them  to.  open  a  new  account  for  thefe  bills 
in  their  books,  and  to  keep  the  fame  feparate  and  diftin6l  from 
their  own,  and  to  diftinguifti  fuch  new  account  by  the  mark  or 
letter  G.  being  the  initial  letter  of  the  name  of  the  firft  of  the 
partners,  who  have  the  management  or  direction  of  the  houfe 
at  Cadiz, 

The  petitioners  did  accordingly  remit  to  Jullian  and  his  fon 
feverai  bills  drawn  on  Vanneck  and  Company,  and  on  the  other 

mwchants 


mercliants  m  Londotty  amounting  in  the  whole  to  the  fum  of  P^^^» 
ii^6L  lis.  lid.  ^  ^ 

JuUian  the  father  and  his  fon,  in  a  letter  to  the  petitioners, 
acknowledge  the  receipt  of  the  feveral  bills,  and  exprefsly  pro- 
mife  to  give  the  petitioners  credit  in  their  new  account  G. 

On  the  25th  of  February  laft  Jullian  the  father  died. 

On  the  27  th  of  February ^  the  very  day  the  creditors  of  the 
JuUiaus'  met,  a  refolution  had  been  taken  by  Feter  the  fon  to 
flop  payment,  and  which  he  did  accordingly.  The  next  day 
he  ventured  to  get  two  of  thefe  remittances  difcounted,  one 
for  300/.  and  another  for  266/.  lis.  iid.  making  together 
566/.  II/.  11^. 

On  the  20  th  of  March  a  commiffion  of  bankruptcy  was  award- 
ed, and  iflued  againfl  Peter  Jullian  j  and  James  Godin  and 
Francis  Duval  of  London^  merchants,  were  chofen  aflignees. 

The  petitioners  infift  the  faid  bills  were  not  liable  to  be  ap- 
plied or  converted  by  John  Jullian  and  his  fon  to  any  other  ufe,  [  233  ' 
or  on  any  other  account,  than  as  the  petitioners  had  dire61:cd  and 
charged  that  the  feveral  bills  nov/  remain  in  the  hands  of  the 
affignees,  or  if  the  bills  or  any  part  have  been  applied  to  any  other 
ufe,  fuch  proceeding  was  not  only  a  grofs  fraud,  but  abfolutely 
illegal. 

They  pray  therefore  that  the  affignees  may  be  ordered  to  de- 
liver to  the  petitioners  the  feveral  bills,  amounting  together  to 
the  fum  of  11 46/.  11/.  11  d.  and  in  cafe  it  fhall  appear,  that 
any  of  the  bills  have  been  received  either  by  the  faid  Jullian  and 
his  fon  before  the  father's  death,  or  by  Peter  the  fon  fince  his 
father's  death,  or  by  the  aflignees  fmce  Peter^s  bankruptcy,  that 
in  fuch  cafe  the  affignees  may  pay  to  the  petitioners  the  full  value 
of  fuch  bills. 

The  counfel  for  the  petitioners  Infifled  the  bills  ought  to  be 
appropriated  to  the  particular  purpofe  mentioned  in  the  letter 
of  the  petitioners  to  the  JulUanSy  and  that  while  the  bills  are  in 
being,  they  belong  to  the  petitioners,  and  they  have  a  fpecifick 
lien  upon  them  wherever  they  are ;  but  as  to  thofe  which  were 
difcounted,  as  money  has  no  ear  mark,  they  waived  their  claim 
in  that  refpe£l. 

The  counfel  for  the  affignees  relied  on  the  bankrupt's  affida- 
vit, in  which  he  denied  that  Dumas  and  Company  did  acquaint 
him  or  his  father,  by  any  letter  whatfoever,  that  thefe  bills 
were  intended  for  the  proper  and  peculiar  account  of  Dumas 
and  Company's  houfe  at  Cadiz,  and  infifted  that  all  bills  are 
confidered  as  cafh,  and  that  merchants  have  credit  for  them  as 
fuch,  and  that  the  ufual  and  common  courfe  of  trade  and  bufi- 
nefs  amongfl  merchants  is,  that  whenever  they  receive  any  bills 
from  their  correfpondents  abroad,  the  fame  are  blended  with 
their  general  flock,  fo  as  to  anfwer  their  dally  payments,  and 
that  it  appears  by  the  bankrupt's  afiidavit,  that  he  and  his  father 
frequently  paid  feveral  fums  to  the  order  of  one  correfpondent  in 
bills,  or  in  money  received  for  the  difcount  of  bills  of  other  cor- 
refpondents ;  and  therefore  thefe  bills  ought  to  be  confidercd  as 
the  general  credit  of  the  jullians,  and  muft  be  brought  into  tho 
general  account, 

0^4  iV. 
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Ex  parte        j\r.  B.  Tlie  bankrupt  admitted  the  receipt  of  the  feteral  billg, 
and  that  the  petitioners  by  the  letter  that  inclofed  fuch  bills 
defired  they  might  be  carried  to  a  new  account  to  be  intitled 
G,  and  that  fince  his  father's  death  he  did  open  fuch  account 
G,  and  placed  the  fame  thereto  accordingly. 
Lord  Chancellor  :  The  prefent  is  a  very  plain  cafe  to  give  the 
petitioners  a  title  to  thofe  bills  which  remain  in  fpecie  unne- 
gotiated. 

It  has  been  truly  faid  this  is  a  queftion  of  great  confequence 

to  the  trade  of  the  city  of  London  ;  but  then  it  is  of  a  much 

greater  weight  in  another  refpeft,  that  the  property  of  one  man 

may  not  be  diffipated  to  anfwer  the  debts  of  other  men. 

The  rule  of  £hQ  principal  view  I  do  admit  under  all  commilTions  of  bank- 

commhrioiTs  of   '^'^V^^  P^^  creditors  as  near  as  may  be  on  a  level,  but  that 

bankruptcy  ex-  muft  be  done  onlv  with  regard  to  the  bankrupt's  own  eftate,  for 

tends  only  toh^s  *•£  j.]^^  matters  in  queftion  are  not  relative  to  his  eftate  in  law  or 

nrAo  matters    equity,  efpccially  in  equity,  the  court  will  be  of  opinion  that  the 

which  are  not    perfoiis  who  have  either  the  legal  intereft  in  any  thing,  or  a  chofe 

eSeYn^awor       adion,  w^hich  is  an  equitable  intereft,  (hall  be  intitled  to  it, 

equity.  and  affignees  in  thefc  cafes  miuft  ftand  exa£l:ly  in  the  fame  fitua*- 

[]  *234  ]  tion  with  the  bankrupt  himfelf,  or  otherwife  commiflions  of 

bankruptcy  would  be  an  intolerable  grievance. 

Where  goods        Suppofc  the  petitioners  had  configned  over  goods  to  Jullian  as 

configned  to  a  f^^r^Qj.,  and  he  had  fold  them,  and  turned  them  into  mo- 

factor  continue  \     .     ,    ,  1  1       1  s 

in  fpecie,  and  ney,  the  prmcipal  then  could  only  nave  come  m  as  a  gene- 
found  in  his  j-jii  creditor  under  the  commiffion  ;  but  if  the  goods  had  con- 
tim»^of  his^^  tinued  in  fpecie,  and  had  been  found  in  JuUian\  hands  at  the 
bankruptcy,  the  time  of  his  bankruptcy,  it  would  have  been  otherwife,  and  has 
principal  is  in-  j^een  fo  determined  in  feveral  cafes ;  and  even  contrary  to  the 
Ind^not  the™re-  cxprefs  words  of  the  ftatute  of  the  2 1  Jac,  i .  faftors  have 
ditors  at  large,  been  excepted  out  of  it  for  the  fake  of  trade  and  merchan- 
dize (i). 

Where  goods  fo  The  court  of  Common  Pleas  in  a  cafe,  the  name  of  which  I 
ibid^^and  the  "'^^  remember,  determined  that  notwithftanding  the  goods  fo 
favors  took  configncd  were  fold,  yet  as  the  factor  took  notes  inftead  of  mo- 
notes  inftead  of  ^ey  for  them,  that  the  principal  was  intitled  to  the  notes,  and 

  the 


money, 


•  •  ,•  ,-,1  J  not  the  creditors  at  laroe. 

principahntitled  ^  ^  rirn 

letlie  notes.         The  letter  G.  appears  to  be  the  mitial  letter  of  the  iiru  part- 
ner's name  at  the  houfe  at  Cadiz* 

Thefe  bills  I  confider  as  appropriated  to'  a  particular  pur- 
pofe  (2),  and  intended  to  anfwer  and  reimburfe  the  Jullians 
what  they  ftiould  pay  on  this  fpecial  account,  for  by  being  in- 
dorfed  they  could  negotiate  and  difcount  them  ;  580/.  appears  to 
be  the  amount  of  the  bills  left  in  fpecie. 

Upon  all  thefe  circumftances  it  would  be  the  hardeft  thing  in 
the  world  to  fay  thefe  bills  ftiould  go  to  the  creditors  at  large, 

(1)  Vide  Godfrey  v.  Fur%o^  3  P.  W.  1 86.       (jl)  Secus  if  the  bills  are  fent  on  a  gene- 
Ryall  v.  Rolky  ante  174.    Mace  v.  Ca-    ral  account  between  the  correfpondent 
/kllf   Cowp.  233.    Krut%er  v.  Wilcox,    and  merchant.  Ex  parte  Flournois,  cited 
zx\<i  Gardiner  v,   Cchnan,  1  Burr.  494.,    Ambler  297. 
i^^t  ex  ^ari^  Detze,  ante  228.  note. 

and 


'Banfetupt  234 

and  tliefefore  on  the  whole  I  am  clearly  of  opinion  that  the  fpe-  ^u^^'^' 
cifick  bills,  amounting  to  580/.  muft  be  delivered  up  by  the  ^^^^^^ 
affignees  of  JuU'ian  to  the  petitioners  Duma:  and  Company,  or 
to  fuch  perfons  as  they  impower  to  receive  thern,  and  order  ac- 
cordingly (i). 

{\)  Ex  party  Emery ,  2  Vef.  674.  E^  La?nherf,  I  Cooke's  B.  Laws,  420.  Ex 
parte  Our/el^    Amb.  297.    D' Abulia  v.    parte  CUre,  ibid,  a^ii,  ^ 

Ex  parte  Shank  and  Others.  ^^.'<§:^5^theioth, 

^754- 

APerfon  who  had  repaired  a  (hip  belonging  to  a  bankrupt    Cafe  I2S, 
infifted  he  had  a  fpecifick  lien  on  the  Ihip  for  the  re-  A  perfoa  who 
pairs,  and  was  not  oblieed  to   prove  it  as  a  debt  under  the  ^'^P;'^^  i^/^'?.^^^ 

'  ^  nolpecific  Jjeii, 

COmmilhon.  ^  ^  ifdelivered  to 

It  appeared  after  the  fnlp  had  been  fo  repaired,  the  workman  ba  kruptiif 
delivered  it  to  the  bankrupt  who  employed  him,  and  therefore  ^[o- 

r      7  ^7         It  r       •   •       1       1     1  ,        ,      rejgri  port)  while 

Lord  Lhancellor  W2.^  or  opnnon  PxC  had  no  pretence,  under  the  ouc  upon  a  voy- 
general  law  of  the  realm,  to  retain  till  he  is  paid,  becaufe  it  is       it  would 
out  of  his  polTeffion  ;  and  though  the  law  of  Holland  gives  a  per-  wilo/^^^'^^^*^^" 
fori  who  repairs  a  houfe  or  (hip  a  fpecifick  lien,  there  is  no  fuch 
law  in  England,  and  confequentiy  he  mafl  account  to  the  af- 
fignees for  loi/.  the  money  arifmg  from  the  fale  of  this  fliip, 
which  is  admitted  to  be  in  his  hands,  and  muft  come  under  jtiie 
commiffion  for  the  debt  due  to  Irim  for  repairs,  and  ordered  ac-        21,^  ] 
cordingly  (i). 

If  the  fhip  had  been  repaired  in  a  foreign  port,  while  out 
upon  a  voyage,  it  would  have  been  otlierwife  ;  but  being  repair- 
ed at  home,  it  falls  exactly  within  the  cafe  of  Stevens  y.  Sole^ 
before  Lord  Talbot,  Vide  this  cafe  ftated  in  the  caufe  of  Ryall 
and  Rolle,  Jan,  27,  i749-  (^)  (2)-  '     (^)  Ante  161. 


(l)  SQ&JuJiinY,BaUam,  i  Salk.  34.  636.    Far-uer  v.  Dalles,    1  Durn.  and 

Lifter  V.  Baxter^  I  Stra.  695.     Watkin-  Eall  108. 

fony.  Barnardijlon,  z?.Vslm^.  '^,6- .  Bux-  (2)    Lifter  v.  Baxter y    i  Stra.  69;;. 

tonv.  Snee^  i  Vez.  154.    IVillins  v.  Car-  Watklnfon  v.  Bar?iardtJion^  2  P.  W.  307. 

michaeli  Doug.  97.     Rich  v.  Coe,  Covvp.  '  Samfun  v ,  Bragington,  I  Vez.  443. 

Ex  parte  Ochnden-,   In  the  Matter  Robert  Mat  the  ws^  a    ^^^-^/y?  the  12  th, 


Bankrupt. 


THIS  petition  came  on  Tipon  the  Safmrhy  before,  and 
was  adjourned  till  to  day  for  furilier  conluieration.  C<\^^  I29. 

Robert  Mathews^  a  flour  fa6lor  h\  fy;?.,  cmi^Ioved  the  pe-  1^  March  \^*}.^ 
tltioneras  his  miller,  who  had  conlidcrabic  dealings  ^vith  il/.r- 
theius  in  grinding  of  corn  for  him,  on  whicii  account  he  was  c-a  agjind /I'j- 
ric-a?.',  at  the 

time  he  became,  a  bankrupt  indebtcu  to  ;h-  pctifioncr  In  a86/.  7  s.  loti.  for  gnnding  of  corn,  and  he 
had  in  his  culloJy  36  loads  and  3 'on .  oi'  wheat  belonging  to  the  b.i"krupt,  part' ground  and  p.»i-t 
grinding,  bt/idcs  a  great  nuiiibrr  of  l  icks.  16/.  $s.  wac  il\ie  to  tho  pccition.r  for  gnnding  ihc 
corn  which  vva,  in  his  hands  at  the  i.ini'."  Meithe-ivs  became  a  b.mlcrapt.  The  wheat  ff>ld  by  the  af- 
jfignees^  by  agreement  between  them  p'^i iti'Vicr,  wichout  pa'ju  iice  to  his  chiim  ,  he  now  applies 
to  be  paid  his  whole  debt  out  of  t!ie  mon/  y  i:  ilir.gl>y  the  fUe.  /.->rc/(7>^-7rf'//;r  of  opinion  '.ho  petiuon- 
«r  had  no  fpecifick  lien  upo:i  the  :ana  audl  ickj,  but  qwU  pn  tJittt  Ai  n  due  for  grinding  the  loim  i« 
his  hands   ^tt  Black.  Hep.  dy^. 

generally 


farte  generally  indebted  to  the  petitioner  in  a  large  fum  of  money, 
who  always  had  in  his  hands  corn,  meal,  and  facks  of  Matheius, 
fometimes  more,  fometimes  lefs,  but  for  the  mod  part  fufficient 
to  anfwer  the  fum  due  to  the  petitioner  ;  and  for  this  reafon  the 
petitioner  gave  Mathews  2l  much  greater  credit  than  he  would 
otherwife  have  done,  as  he  always  apprehended  the  corn,  meal, 
and  facks,  which  he  had  in  his  hands,  to  be  a  fecurity  for  the 
debt  due  from  Mathews, 

In  March  laft  a  commiffion  of  bankruptcy  iffued  againft  Ma^ 
thews ^  and  being  declared  a  bankrupt,  Stephen  Wear^  and  three 
other  perfons,  were  chofen  aflignees. 

At  the  time  Mathews  became  a  bankrupt,  he  was  indebted  to 
the  petitioner  in  286/.  7  j-.  10  ^.  for  the  grinding  of  corn,  for 
which  he  gave  two  promilTory  notes  of  100/.  each,  and  which 
became  due  before  the  bankruptcy,  and  the  petitioner  at  the 
fame  time  had  in  his  cuftody  36  loads  and  3  bufhels  of  wheat 
belonging  to  the  bankrupt,  which  was  fent  to  be  ground,  part 
whereof  was  then  ground  into  flour,  and  the  remainder  was 
then  grinding,  befides  a  very  great  number  of  facks,  and  which 
the  petitioner  depended  upon  having  as  a  fecurity  for  his  debt. 

There  was  likewife  due  to  the  petitioner  16/.  5  j".  for  grinding 
of  corn,  which  was  in  his  hands  at  the  time  Mathews  became 
bankrupt,  making  in  the  whole  302 /.  \2s,  \od. 

The  petitioner  applied  to  the  affignees  to  redeem  the  corn, 
{sfr.  and  pay  him  the  302  /.  12  \o  d.  which  they  refufed,  but 
corn  being  a  perilliable  commodity,  and  an  immediate  neceffity 
of  felling  upon  that  account ;  the  petitioner  had  delivered  all 
f  23<^  ]  the  wheat  and  facks  to  the  affignees  to  be  fold  without  prejudice 
to  his  demand  of  his  whole  debt,  or  to  the  affignees'  property  in 
the  goods,  who  have  agreed,  in  cafe  it  ffiall  be  determined  that 
the  wheat,  l^c*  was  a  fecurity  to  the  petitioner  for  his  debt,  to 
pay  the  whole. 

Therefore  the  petitioner  prays,  that  out  of  the  money  arifing 
by  the  fale  of  the  corn,  ^c,  he  may  be  paid  his  whole  debt  of 
302/.  12/.  10  d» 

Lord  Chancellor  :  In  determining  of  this  cafe,  I  am  equally 
afraid  of  altering  the  confequences  and  efFe£ls  of  the  courfe  of 
dealings  in  trade,  or  of  overturning  the  general  rule  in  the 
courfe  of  bankruptcies. 

It  lies  upon  the  petitioner  to  ffiew  he  has  any  lien  upon  the 
corn,  ^c,  in  his  hands;  and  as  to  the  fpecifick  lien  which  he 
claims,  I  do  not  fee  there  is  a  fufficient  reafon  to  confider  it 
as  fuch. 

In  this  cafe  no  evidence  has  been  produced  of  any  contrail, 
that  the  debt  which  was  owing  to  the  petitioner  ffiould  be  a  Hen 
on  the  corn,  & c. 

Nor  is  there  any  evidence,  that  there  is  any  general  cuftom 
with  refpe<5l  to  millers  that  it  fhould  be  a  lien. 

There  is  then  no  fpecifick  lien,  but  what  arifes  from  that 
kind  of  bailment  at  law,  proceeding  from  a  delivery  of  goods  for 
a  particular  purpofe,  as  in  the  cafe  of  a  horfe  (landing  in  the 

ilablc 


liable  of  an  mn-keeper,  or  cloth  in  the  hands  of  a  taylor,  wlao     ^'^  f^''^^ 
have  each  of  them  a  Ipecial  property. 

Might  not  Mathews  in  this  cafe  before  his  bankruptcy  have 
made  a  tender  of  what  v/as  due  for  grinding  the  corn,  and  if 
Mr.  Ockenden  the  petitioner  had  refufed  to  deliver  the  corn,  l^c* 
could  not  Mathews  have  brought  an  a£lion  of  trover  for  it,  and 
in  that  cafe  would  the  defendant  have  been  allowed  to  have 
pleaded  a  hen  for  any  other  debt,  than  what  was  actually  due  for 
grinding  corn  ? 

The  cafe  of  Demainday  v,  Metcalfe,  Prec,  m  Chaiu  419.  was  a  v/'here^^,  Bor* 
fum  borrrovi^ed  firit  on  the  pawn  of  jewels,  and  afterwards  three  ^^"^^  afumo^ 
more  feveral  funis  borrowed,  for  each  of  which  the  pawner  gave  pTwirof  jewels, 
his  note,  without  taking  notice  of  the  jewels;  it  was  determined  and  further  fums 
that  the  executors  of  the  borrower  fhould  not  redeem  the  jewels,  J^'^ J^^^^'^^  j"^'*^ 
without  paying  the  money  due  on  the  notes  :  there  it  mull  have  exeaitor  of  J, 
been  prefumed  the  ground  and  foundation  of  the  pawnee's  lend-  ftaii  not  redeem 
ingr  the  money,  was  his  having  a  pledge  in  his  hands,  and  there  ^^'^  . 
IS  no  pretence  to  lay,  it  would  nave  been  a  lien,  11  tne  money  the  money  du* 
had  been  lent  before  the  delivery  of  the  goods,  and  it  therefore  on  the  notes, 
turned  upon  it's  being  a  fubfequent  tranfati:ion. 

The  cafe  of  Downman  v,  Mathews  and  others j  Prec^  hi  Chnju  '^^^  ^'^^^ 
580.  appears  to  be  a  tranfa£lion  between  a  clothier  and  a  dyer,  Trid^dyejlj^trS* 
and  there  was  evidence  that  they  always  made  up  their  accounts  clothiers  and 
bv  givinp^  mutual  credit,  the  dyer  on  one  hand  for  v/ork  done,  P^^J^"^'^  '^"^^ 
and  on  the  other  hand,  the  clotnier  tor  his  clotii,  the  prefent,  it 

being  always 

Oiftomary  for  them  to  make  up  their  accounts  by  giving  mutual  credit}  the  dyer  for  ialiance,  on  oae 
hand  for  work  done,  and  the  clothier  for  his  cloth. 

In  the  petition  ex  parte  Deeze  [a)  the  8th  of  Jufie  1748,  be-  {a)j^nuzz%. 
fore  me  there  was  evidence,  that  it  is  ufual  for  packers  to  lend    L  237  j 
money  to  clothiers,  and  the  cloths  to  be  a  pledge  not  only  for  the 
work  done  in  packing,  but  for  the  loan  of  money  likewife  (i). 

Then  it  mult  come  to  the  queftion  upon  the  claufc  in  the  a6i: 
of  parliament  relating  to  mutual  credit  \  and  I  own  I  am  ex- 
tremely doubtful  as  to  that. 

Here  is  a  quantity  of  corn  delivered  from  time  to  time  by  a 
meal-man  or  corn-fa61:or,  to  a  miller  the  petitioner. 

The  law  gives  a  particular  lien  pro  tanto^  as  is  due  to  the 
miller  for  grinding  the  corn,  and  no  contract  appears  in  this 
cafe  to  extend  it  further,  and  I  muft  pre  fume  therefore  it  was 
not  intended  to  be  carried  further. 

The  claufe  in  the  a£l  of  the  5  Geo.  2.  relating  to  mutual  ere-  Courts  of  eqult^^ 
dit,  has  been  carried  to  be  fure  further,  and  rightfully,  than  a  g^^ ''^^^^lii't'ier^ 

'  f.  I        T    1  I  *  r  t'l'i'"'  courts  oi 

mere  matter  01  account,  but  1  do  not  know  mat  a  court  law, in  thecal** 
equity  has  gone  further  than  the  courts  of  law  in  the  cafes  of  a  of ict-off, 

fet-0fF(2).  u,.onth.,.d 

Thele  cafes  go  further  indeed  than  cafes  of  account  *,  but  can  tu,j  crUii. 
any  cafe  be  put,  where  in  the  prefent  inftance  there  could  have 
been  a  fet-off. 

(j)  See  4  Burr,  zziji         {7)  Ante  126.  BdUn  v.  Jhdc. 

Suppofd 
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Ex  ffirtg  Suppofe  the  corn-fa£lor  had  tendred  the  money  for  gnndin^ 
0GKS.M3EN.  corn,  and  Mr.  Ocheuden  the  petitioner  had  refufed  to  deliver 
it,  and  the  bankrupt  had  thereupon  brought  an  atlion  of  tro- 
ver, could  Qchnden  have  fet  off  an  antecedent  debt  ?  I  am  clear- 
ly of  opinion  he  could  not,  and  would  have  had  only  an  allow- 
ance      tanto^  as  was  due  for  grinding  the  corn. 

Suppofe  vice  verfa  an  action  had  been  brought  by  Ochndeji 
again  It  the  bankrupt  on  account  of  the  debt  due  for  money  lent 
to  Matthe%vsy  could  the  bankrupt  have  fet-ofF  the  value  of  the 
corn  in  the  hands  of  Ofkenden  ?  I  think  clearly  not. 

Thefe  are  my  grounds,  and  I  confefs  I  am  very  apprehenfive 
^  of  breaking  in  upon  the  common  courfe  of  dealing,  and  the  rule 

of  proceeding  in  commilhons  of  bankruptcy. 

Adjourned  at  the  requeil  of  the  petitioner's  counfel,  to  the 
next  day  of  petitions,  being  an  affair  of  great  confequence  to 
trade  and  creditors  in  general  (i). 

(i)  SaGrsenv.  Farmer,  ^  Burr.  221 J^.    Deeze^  ante  228.  and  note. 
I  Black.  651-  S.  C.  See  alfo  Ex  parte 


r     ->  8  1     (-^P)  '^^^^^i'^^^  during  Us  Time  of  FrivllegCy  he  may  he  tahn  If 
^     ^  his  Bail. 

.  ^ ,    ,      ,  Ex  parte  Gibbons. 

CBolcr  the  22.d,  ^ 
3747- 

Cafe  130.  f'^W^  HIS  was  a  petition  prefented  by  the  bankrupt  againfl:  one 
x-r-  a.  ;fl-'c  i.  i^t'/^7>  a  flieriff's  ofHccr,  who  was  bail  for  the  bankrupt  in 
officer,  and  bail  an  action,  for  takmg  mm  away  durnig  the  tnne  of  his  exami- 
for  the  petiaon-  nation  before  the  commiffioners  on  the  forty -fecond  day,  and 
take^Wmdunng  furrendring  him  in  difcharge  of  his  bail,  and  keeping  him  in 
the  time  of  his  cuflody  cver  fince,  praying  that  he  may  be  difcharged  out  of 
laft examination  ^.^ftody,  and  that  Fefcie  may  be  cenfured  for  his  contempt  of 

and  furrenders      \  J  J  r 

him  in  difcharge  the  COUrt. 
of  his  bail :  he 

prays  to  be  difcharged  out  of  cuftody,  and  that  Ftfae  may  be  cenfured  for  a  contempt  of  the  court.  Lord 
Cbaticellor  inclined  to  think,  that  the  bail's  taking  the  principal  coming  to  a  court  of  juftice  to  be  exa- 
mined, has  never  been  determined  to  be  a  contempt  of  the  court,  provided  they  bring  him  to  be  examined 
by  that  court,  and  therefore  difmiffed  the  petition,  but  without  prejudice  to  the  bankrupt's  application 
to  th-i  court  of  King's  Bench.  The  taking  ofabankrupt  by  his  bail,  is  nota  contravention  of  the  5  Geo.  z. 
for  the  provides  only  againfl  arrejis  by  ereditorsj  and  bail  arc  no  creditors  till  damnified,  -and  therefore 
not, wi thin  tlie  defcription. 

Lord  Chancellor  :  This  is  a  queflion  of  very  great  confequence/ 
but  m.erely  a  queflion  of  law,  "Whether  Fefcie  could  lawfully 
take  the  bankrupt,  notwithftanding  the  flatute  of  the  5  Geo,  2. 

It  is  not  abfoiutely  neceffary  for  me  to  determine  it,  becaufe 
it  may  come  in  queftion  in  another  place.  But  I  am  of  opinion, 
the  taking  of  the  bankrupt  by  the  bail  is  not  a  contravention  of 
the  a£l  of  parliament. 

The  words  of  the  fifth  claufe  in  the  aft  are,  "  the  bankrupt 
fhall  be  free  from  all  arrefts,  reftraints  or  imprifonments  of 
his  creditors^   in  coming  to  furrender,    and  from  the  aftual 
"  furrender  of  luch  bankrupt  to  the  faid  commiiTioners,  for  and 

"  during 


05aulitupt. 


daring  the  faid  forty- two  days,  or  fuch  further  time  as  fhall  ^xparu 
be  allowed  to  fuch  bankrupt  for  finifliing  his  examination,  ibbons. 
The  a£t  provides  againft  nrrefl  by  creditors. 
Bail  are  no  creditors  till  damnified,  and  therefore  are  net 
within  the  defcription. 

The  fubfequent  words  of  the  claufe  are,  **  and  in  cafe  fuch 
bankrupt  fliall  be  arrefted  for  debt,  or  on  any  efcape  warrant, 
coming  to  furrender  himfelf  to  the  faid  commifhoners  or  after 
his  furrender,  lliall  be  fo  arrefted  within  the  time  before 
mentioned,  that  then  on  producing  fuch  fummons  or  notice 
under  the  hands  of  the  commiflioners,  to  the  ofHcer  who  fliall 
arreft  him,  and  making  it  appear  to  fuch  officer,  that  fuch 
notice  or  fummons  is  figned  by  the  faid  commiffioners,         r  2  1 
"  fuch  alfignee  or  affignees,  and  giving  fuch  officer  a  copy  ^ 
thereof,  fhall  be  Immediately  difcharged." 
It  plainly  appears,  through  the  whole  claufe^  to  be  confined 
to  an  arreft,  reftraint,  or  imprifonment  by  his  a-adiiors. 

Every  perfon  that  is  arrefted  in  the  court  of  King's  Bench  is  the^co"^^^^ 
by  bill  of  Middle/ex,  or  Latitat,  which  recites  the  bill  of  Mid^  L.ilarcThegaol! 
dlefeXf  and  the  bail-piece  is,  fuch  a  one  defendant  traditur.  in  ers  of  the  prin- 
halUtim  fuper  cepi  corpus^  ^r.  (naming  the  bail,  their  ^c^^^ltions,  ^^^f^^JJ^^j^^^J-'^ 
and  places  of  abode,)  fo  that  in  the  conftant  language  of  that  law  may  arreft 
court,  the  bail  are  his  gaolers,  and  it  is  upon  this  norion  the  ^'"^  °"  ^ 
bail  have  an  authority  lo  take  the  principal,  and  he  may  be  ar-  htf  liber^ty  only 
refted  on  a  Stmday ;  for  as  he  is  only  at  liberty  by  the  permiilion  bytheindui- 
and  indulgence  of  the  bail,  they  may  take  him  up  at  any  time.    S^ficc  ot'i\iz 

Therefore  to  fay,  that  an  ad  of  parliament  fhall  prevent  a  * 
perfon,  who  has  been  fo  kind  as  to  give  the  principal  his  liberty, 
from  taking  him  up  in  difcharge  of  himfelf,  would  be  very  hard, 
efpecially  as  there  is  no  fort  of  danger  here  to  the  bankrupt,  of 
his  being  a  felon,  as  the  commiffioners  may  examine  him  in 
gaol,  and  confequently  it  in  no  fort  can  be  faid  to  be  in  contra^ 
diftion  to  the  adl  of  parliament. 

But  Mr.  Attorney  General  fays,  it  is  contrary  to  a  known 
rule  of  law,  That  all  who  are  fummoned  to  appear  before  per- 
fons  ading  in  a  judicial  capacity,  fltall  have  a  privilege  to  be 
fafe  from  arrefts  eundo^  et  redemido* 

I  do  not  know  that  the  bail's  taking  the  principal  coming  to 
a  court  of  juftice  to  be  examined  as  a  witnefs,  hr.s  ever  bee;\ 
determined  as  a  contempt  of  the  court,  provided  they  bring  him 
to  be  examined  by  that  court. 

But  I  will  not  be  underftood  to  be  bound  by  this  opinion,  or 
to  have  it  cited  in  another  place,  which  is  the  only  proper  place, 
the  court  of  Iving's  Bench,  where  he  is  furrendred,  and  it  is 
that  court  only  that  can  difcharge  the  procefs:  for  I  cannot  dif- 
charge the  procefs  of  a  court  of  law  in  a  fummary  way;  how- 
ever, I  clearly  think  I  ou  j^ht  not  to  punifti  /^/r/V  for  a  contempt 
,  in  a  doubtful  cafe,  and  especially  wiiere  the  man  was  in  thofe 
perilous  circumftances  of  paying  the  debt,  if  he  had  not  furren- 
drpti  his  prtjJcipaL 

TIiercfor€ 


Ex  parti         Tlicreforc  let  the  petition  be  difmiffed,  but  without  prejudice 
iBEOKs.  application  tlie  bankrupt  may  be  advifed  to  make  to  th« 

court  of  King's  Bench. 


May  the  12th,      (Qq)  Rule  as  to  a  Certificate  from  Cordmiffioners  to  a  fudge. 

iV*  /^r/^  Lingood. 

a  Eq.  Caf.  Abr. 

99.  s.c.         T  T  ^  ^^^^     y^/W/  lad  the  commiffion  was  fued  out 

The  petitioner    \J    j^y  Jonathan  Eade.  who  had  been  formerly  a  partner  with 

being  declared  a  t    i        r  r     r^'       t  •    n  1     i     1       -it      , .  -. 

Bankrupt,  and  ^^^^g^od,  but  fufpedtmg  he  was  notjuitly  dealt  with,  he  dillolved 
the  three  fittings  the  partiierfi-iip,  and  broug^ht  his  bill  for  an  account. 

at  Guddhall  ad-  ^  ^ 

vertifed,  the  commiflioneis  upon  ths  examination  of  witneiles,  in  the  intermediate  time  finding  that  he. 
was  removjf^g  and  conceating  his  effeftr.,  fummoned  him  to  appear  btfora  them  the  next  day  from  the 
date  of  the  fummonsj  and  on  his  refufmg  to  come,  certified  this  fad:  to  Mr.  Juftice  Cbapfle,  who  com- 
Biittedhim  to  Newgate,  and  on  the  keeper's  fending  notice  thereof  to  the  commifjioners,  they  brought 
him  before  them  upon  their  ov/n  warrant,  and,  on  his  refufing  to  be  exanained,  recommitted  him  to  Ne'vo- 
gate.  J  the  bankrupt  petitioned  now  to  be  dlfchargcd,  as  being  illegally  committed.  The  court  of  opinion, 
the  certificate  is  purfuant  to  the  powers  given  to  the  commillioners  under  the  ftatutes  of  bankruptcy^  and 
that  where  they  have  full  evidence  of  his  intention  to  fecrete  his  efteils,  they  may  examint  him  in  the 
^Jitermediute  time  between  the  declaration  of  bankruptcy,  and  the  fittings  at  CuildbalL 

After  the  caufq  had  been  depending  fome  time  in  Chancery^ 
upon  the  propofal  of  Lingood^  all  matters  in  difference  were  re- 
ferred to  arbitration,  and  the  fubmiffion  to  the  award  was,  made 
a  rule  of  court. 

The  arbitrators  after  fifteen  months  confideration  awarded 
9400/.  to  be  due  to  Bade  on  a  ballance  of  accounts,  and  direft- 
cd  this  money  to  be  paid  by  inftallments,  and  likewife  awarded 
Lingood  to  deliver  fome  amber  and  fhells  to  Mr.  Eade\  but 
Lingood  not  appearing,  nor  any  agent  for  him,  on  the  day  and 
place  appointed  for  the  delivery  of  the  ^mber  and  {hells,  and 
for  making  one  of  the  payments  according  to  the  award,  at- 
tachments were  made  out  againft,  him  into  London  and  Middle^ 
feXf  for  a  breach  of  the  award  ;  and  upon  his  abfconding  to 
avoid  his  being  arreffed  under  the  attachments,  a  commiflion 
©f  bankruptcy  v/as  taken  out  againft  him,  and  he  was  declared  a 
bankrupt. 

After  the  three  futings  at  Guildhall,  iiz»  the  27th  of  ^pril, 
the  8th  and  2  2d  of  Afay,  had  been  advertifed  in  the  Gazette  for 
the  bankrupt  to  furrender,  and  to  difcover  his  eftate  and  effects, 
the  .commijlioners  in  the  intermediate  time  having  met,  and  ex- 
amined witneffes  upon  interrogatories,  and  finding  upon  fuch  ex- 
amination, that  the  bankrupt  had  been  removing  and  conceal- 
ing his  effe£l:s,  and  fraudulently  conveying  away  his  real  eftate, 
in  order  to  defraud  his  creditors,  thought  proper  to  fummon 
him  by  their  raeffenger  on  the  14th  oi  April,  to  appear  before 
them  the  next  morning  ;  and  it  appearing  that  he  had  been 
ferved  with  the  fummons,  and  refufed  to  attend,  the  commif- 
fioners  in  purfuance  of  a  claufe  in  the  5  th  of  the  prefent  King, 
certified  this  fa6l  to  Mr.  Juftice  Chappie,  who  committed  him 
to  Newgate,  and  upon  the  keeper  of  Newgate^s  fending  a  written 

notice 
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notice  to  tlie  commlflioners,  that  he  had  Lingood  in  his  cuftody,  Exparu 
they  immediately  fent  their  own  warrant  to  bring  him  before  ^^^^^^^o®* 
them,  and  upon  his  refufmg  to  take  the  oath  in  order  to  his  be- 
ing examined,  the  commiffioners  re-committed  him  to  Newgate^ 
where  he  has  lain  ever  (ince. 

Upon  the  27  th  of  April  J  Lingood  preferred  his  petition  to 
Lord  Chancellor^  fuggefting  that  he  had  been  illegally  committed 
to  Newgate ;  that  he  was  not  indebted  to  Eade  the  petitioning 
creditor,  and  praying  that  he  might  be  difcharged  from  his  con- 
finement, and  that  his  Lordihip  would  pleafe  to  direct  an  iffue 
at  law  to  try  whether  the  petitioner  was  a  bankrupt  at  or  before 
the  ifluing  of  the  commifTion  of  bankruptcy  againft  him,  and  that 
all  proceedings  on  the  faid  commiffion  might  be  flayed  in  the 
meantime,  and  that  his  Lordfhip  would  enlarge  the  time  for 
nnifhing  his  examination  for  49  days,  over  and  befides  the  42 
mentioned  in  the  Gazette, 

Lord  Chancellor :  There  are  three  things  which  are  proper  to 
be  confidered  upon  this  petition  \ 

ijl,  Whether  the  bankrupt  has  been  illegally  committed,  and 
therefore  ought  to  be  difcharged  ? 

idly.  Whether  an  iffue  fliould  be  dire£led  to  try  the  bank- 
ruptcy? 

3^//)?,  Whether  the  petitioning  creditor's  is  a  juft  and  proper 
debt? 

The  laft  ought  to  be  confidered  lirft,  becaufe  if  there  is  no 
foundation  for  the  petitioning  creditor's  debt,  all  the  proceedings 
under  the  commiffion  muft  of  courfe  fall  to  the  ground. 

I  think  there  can  be  no  doubt  as  to  the  petitioning  creditor's  An  avbkratlos 
being  a  juft  debt,  while  the  award  ftands,  for  the  arbitration  bond  1"°^"^    ^  "^.^^^ 
is  a  debt  at  law,  and  binds  the. parties,  until  it  is  fet  afide  for  the  parties',"  tin 
corruption  or  partiality,  t^c.    And  the  bill  which  has  been  ^"et  a/ide  for  w 
brought  by  Lingood  for  that  purpofe,  cannot  be  a  lOundation  to  ^^^^^^^^  and^' 
fufpend  it;  for  if  it  was,  a  perfon  then  has  nothing  more  to  do  aifo  a  fufHcient 
but  to  file  fuch  a  bill,  and  fruftrate  the  effe(?t  of  the  award  •,  and  ^^^'^  tofupport 
therefore  I  think  the  debt  is  very  fufficient  to  fupport  the  com-  badJ^^l^P'^^ 
million. 

Thea(^  of  bankruptcy  likewife  is  extremely  plain,  and  attend-  The  court  will 
cd  with  fraudulent  circumllances  ;  I  Ijave  not  met  with  ftronger  ^"^^  fup^rfedc  a 
in  any  cafe  whatever,  for  Lingood  appears  to  have  a£led  intirciy  di^anTiiup'' 
by  the  advice  of  his  attorney  Mr,  Vanghan,  who  contrived  the  upon  a  general 
whole  fcheme  of  his  ^oine  away  to  avoid  the  attachment  of  this  f^'^'J'*^^^  <^^the 

J  Ti       -r   .1  •  1  r        •       1  •  o     ^^"^rupt>  that 

court;  and  hkewiie  the  conveymg  away  and  fecretnig  his  effefts  he  is  notons, 
is  made  out  very  clearly,  from  the  depofitions  of  fever^il  perfons  ^'f'^  will  leave 
who  were  examined  before  the  commiffioners  ;  fo  that,  in  realitv,  ^'T  "^^^''^"^ 

1  1    r     1  i-o-  o.         ri       1  ,  '     kabedi  Corfu  s  it 

here  are  no  lets  than  two  duuncc  acts  of  bankruptcy ;  the  one  he  thinJcs proper, 
arifmg  from  his  abfconding,  and  the  other  from  his  fraudulently 
.  conveying  away  his  goods ;  and  therefore  there  can  be  no  reafon 
to  fuperfede  the  commiffion,  or  to  dire£l  an  iffiic,  as  there  is 
nothing  but  a  general  affidavit  of  the  bankrupt,  that  be  is  not  one, 
and  that  is  by  no  means  fufficient;  for  he  ought  to  have  given  a 
particular  anfwer  to  the  fads  charged  in  the  dcpofiiions  taken 

before. 
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Ex  parte     before  the  commiffioners,  and  in  the  affidavits  on  the  other 

Whereapsrfon      As  to  tlie  legality  of  the  commifTioners*  certificate  to  Mr.  Juf. 

apprehends  he  is  Chappie^  aiid  proceedings  upon  itj  'tis  an  entire  new  queftion, 

commit:m^n\  of  ^^'^^  quite  a  HCW  cafe;  and  therefore  at  the  firft  opening  of  it  I  had 

commiflioncrs  of  a  great  doubt,  whether  I  could  properly  determine  the  legaHty 

is^to        ^'^^^  commitment,  as  a  habeas  corpus  might  have  been  fued  out, 

fueouTaVfi^fL  ^^'''d  have  been  decided  by  the  Judges  of  the  common  law,  which 

corpu!y  that  the  is  the  ready  way.    But  I  do  remember  a  cafe  of  John  IVard  be- 

legaiity  thereof  £  j^^^.^  Chancellor  Kin^^  not  unlike  the  prefent,  where  he  de- 
may  be  deter-  .  <^ '  ,  „        -f^      -  ' 

mined  by  the  tcrmined  a  commitment  by  commiiTioneis  of  bankrupt  to  be 
judges  of  the  jufliliable,  after  he  had  taken  fome  time  to  confider  of  it. 
common  aw.  j  tliink  tht.'refore  the  certificate  which  has  been  made  in  this 
The  oldaftsof  ^^^^-^  pm^f^^^j^t  to  the  powers  given  to  commiffioners  under  the 
fideredabank-  ftatutes  of  bankruptcy,  for  by  the  old  acls,  which  confidered 
rupt  as  acrlmi-  as  a  ciinunal  and  fraudulent  perfon  ( i ),  commiffioners  had 
nai,  and  com-  f^ll  power  and  authority  to  take  by  their  discretions  fuch  or- 
attheirdifcretion  "  dcr  and  direction  With  the  body  and  bodies  or  a  bankrupt, 
imprifon  him}  <c  whcrefocver  he  or  fhe  may  be  had,  either  in  his  houfe,  fanc- 
tit'our'^oahe  "  tuary,  or  elfwhere,  as  well  by  impriionment  of  his  or  her 
Ss  taken  away,  «  body  or  bodies,  as  alfo  with  all  his  or  her  lands,  ^r.  and  alfo 
yet  as  to  his  per- cc  with  his  or  her  moncv,  "oods,  chattels,  wares,  merchandizes» 

fon,  the  power  of  ^/  o         -nr  i 

examining  ftiil   ^  and  debts  whatioever.      13  hliz*  ch,  7. 

remains,  and  a 

greater  puniilinient  is  inflided  if  he  does  not  furyender,         felony  wlthoul:  benefit  of  clergy. 

The  rigour  of  the  law  indeed  as  to  his  perfon  is  taken  away, 
and  yet  the  power  of  examining  flill  remains ,  but  though  the 
f^verity  of  the  old  ads  is  removed,  yet  a  greater  puniffiment  is 
infiitled  for  a  bankrupt,  if  he  does  not  furrender ;  it  is  now 
made  felony  without  benefit  of  clergy,  but  then  he  has  to  the 
laft  day  to  conform  himfelf  to  this  and  the  other  a<51s. 

The  5  Geo.  2.  appoints  tliree  fittings  at  Guildhall  in  the  fpace 
of  forty-two  days,  for  particular  purpofes ;  but  would  it  not  be  a 
very  great  abfurdity,  if  the  bankrupt  might  make  ufc  of  the 
forty-two  days  to  imbezii  his  efi^e£fs  and  to  quit  the  kingdom; 
and  that  the  commiffioners,  though  apprized  of  his  intention, 
ffiould  have  no  power  to  prevent  it,  by  fummoning  him  before 
them  in  the  intermediate  time,  and  committing  him  if  he  refu» 
fes  to  be  eS:amined  ?  , 
The  Judge,  ypon        ^^^s  been  objected  by  the  petitioner's  counfel,  that  the  com- 
thebare  certiii-  miffioncrs  have  made  the  certificate  variant  from  the  fummons, 
fioners  ^hTtT^"        ^^^^  latter  is  general  for  the  bankrupt  to  attend,  and  the 
bankiuptrefufed  Certificate  m.entions  the  caufe  for  which  they  fummoned  him, 
to  attend,  tho'    namely,  to  examine  him  upon  an  imbezilment  of  his  effedls. 
fummonin^^is  "i^txt  is  no  weight  in  this  objection ;  for  the  commiiffion 


not  mentioned,   crs  were  not  undcT  any  neceffity  of  mentioning  the  caufe  of  fiim- 
inoii'mg  the  In 
their  barely 
commit  him. 


Is  obliged  to  mo7iing  the  /^^//y^r;^/'/ in  their  certificate,  becaufe  the  judge,  upon 
wramxciiun.      their  "barely  certifying  that  he  refufed  to  attend,  is  obliged  to 


(1)  Ants  "J  J,    Brcmkjv.  Goodsrs», 


As 


Xanltupt. 
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As  In  this  cafe  the  commlffioners  had  full  evidence  ef  the  ^^^^^^^^ 
bankrupt*s  intention  to  fecrete  his  effects,  and  to  make  fraudu- 
lent affignments  of  them,  they  have  done  rightly^  ivife/y,  and  dif- 
erectly  in  the  method  they  have  taken  to  prevent  it,  by  fummon- 
ing  the  bankrupt,  and  committing  him  for  difobeying  their 
fummoris. 

I  do  not  fay  this  to  encourage  commlffioners  of  bankrupt  to 
ufe  this  power  wantonly,  but  upon  fuch  circumftances  as  ap- 
pear in  the  prefent  cafe,  I  am  of  opinion  it  was  very  properly 
exercifed,  and  the  provifo  which  immediately  follows  the  cJaufc 
that  relates  to  the  certificate  of  the  commiffioners  of  bankiupt  to 
the  judges,  &c.  in  the  5  Geo,  2.  makes  it  extremely  clear,  that 
the  commiffioners  at  their  difcretion  may  examine  a  bankrupt  in 
the  intermediate  time,  between  his  being  declared  a  bankrupt  and 
the  fittings  at  GtiildhalL 

For  the  words  are,  "  Provided  always,  that  if  any  fuch  per- 

fon  or  perfons  fo  apprehended  and  taken,  fliall,  within  the 

time  or  times  allowed  by  this  acl  for  that  purpofe,  fuhmit  to  he 
"  examined,  and  in  all  things  conform  as  if  he,  (he,  or  they  had 

furrendered,  as  by  this  a6l  fuch  bankrupt  or  bankrupts  is  or 
"  are  required,  that  then  fuch  perfon  fo  fubmitting  and  confor- 

ming  (hall  have  and  receive  the  benefit  of  this  a6t,  to  all  intents 
**  and  purpofes,  as  if  he,  fhe,  or  they,  had  voluntarily  come  in 
"  and  furrendered  himfelf,  herfelf,  or  themfelves ;  any  thing 

herein  contained  to  the  contrary  thereof  in  any  wife  notwith- 
«  ftanding." 

But  though  I  have  no  doubt  as  to  the  confl:ru£lion  of  this  a(St 
of  parliament,  yet  I  do  not  mean  to  preclude  the  bankrupt  from 
his  habeas  corpus^  which  I  (hall  leave  him  at  full  liberty  to  bring, 
if  he  thinks  proper. 

His  Lordjhip  ordered,  that  fo  much  of  the  petition  as  prays  that  the 
bankrupt  may  be  difcharged  from  his  confinement ^  and  ivhich  cofitroverts 
his  being  a  bankrupt,  be  difmijfed ;  but  the  time  for  the  bankrupfs 
furrendring  himfelf  and  difclofing  and  difcovering  his  ejlate  and  effeSls^ 
and  finipnng  his  examination  before  the  commifftoners,  he  dirt  Bed  to 
be  enlarged  for  the  fpace  of  forty-nine  days,  to  be  computed  from  the 
lid  day  of  May  infant* 

(Rr)  27;f  EffeB  of  Acquiefcence  und^r  a  Commiffion* 

Ex  parte  T)chnt\i\xm.  ^r/n^  the  21ft, 

Vide  under  the  Divifon,  Commijfton  fuperfeded. 


(Ss)  Rule  as  to  Debts  carrying  Interejl  under  a  CommjJfion  of 

Bankruptcy^ 

Vol..  r.  R 
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November  the     Bfomleyy  and  others,  Creditors  of  Sir  Stephen  Evance^  Plaintilis* 

Qoodere^  i\kxyh\\\%  k^\piZQoi^u  Stephen  Evance^   7  Defendants 
and  others,       ■    ■  >  3  ..}a 

Fide  under  the  Divjfwn,  Rule  as  to  the  Certificate, 


Auguft  chei^th, 
1746. 


Ex  parte  Marlar  &  al*. 
Vide  under  the  Divifiony  Rule  as  to  difcounting  NofeSi 


^     ,    ,  Ex  parte  Rooke. 

December  the 
22d,  1753. 

r  f      0  "O  ^  ''^^  order  dated  the  loth  day  of  Jpril  1744,  Lord  Chaft- 

132-  du-eaed  that  it  (hould  be  referred  to  Mafter  Eld  to  fet- 

On  the  loth  of  ^-jg  ^\^2it  was  due  to  Mr.  Smaks,  and  the  reft  of  the  creditors  v/ho 
wSrtfer^ed\o a  i'^*^^  P'f'oved  their  debts  under  the  faid  commiiTion,  and  upon 

Mafter  to  fettle  payment  by  the  bankrupt  of  what  the  Mafter  fliould  report  due 

whatwas  dueto  i\\Qra  refpedivelv,  the  commiffion  was  ordered  to  be  fuper- 

the  creditors  un-  r  1  j 
der  the  c«mmif-  ledecl. 

and  upon  payment  by  the  bankrupt  the  commifiion  to  be  fuperfeded.  The  bankrupt  nov^  offers  to  pay 
what  is  reported  due,  but  the  creditors  infill  upon  intereft  likewife  from  the  date  of  the  Mafter' S  report. 
The  creditors  here  are  equally  intitled,  as  if  they  were  in  the  common  cafe  of  a  reference  to  a  Mafter  in 
acanfe  to  ftate  vvhat  is  due  for  principal  and  intereft,  to  be  paid  intereft  from  the  time  of  the  Mafter's 
repoit,  when  the  fums  due  are  liquidated.    And  the  bankrupt  ordered  to  pay  in  a  month  accordingly. 

On  the  1 6th  of  March  J  744,  the  Mafter  certified  there  was 
due  to  the  executors  of  Smnles  for  his  debt,  and  charges  under 
the  commiffion  277/.  1/.  ^d.  f.  and  to  the  other  creditors  fuch 
ieverai  fums  as  are  ftated  in  the  report. 

The  prefent  petitioner,  the  bankrupt,  olFers  to  pay  what  is  fo 
reported  due,  but  the  agent  for  the  executor  Smaks,  and  the  rell 
of  the  creditors,  refufe  to  take  the  20/.  in  the  pound,  unlefs 
they  have  intereft  Hkewife  from  the  date  of  the  Mafter's  report. 

N.  B»  The  debt  to  Smales  wzs  a  draft  given  by  the  bankrupt 
to  him  for  value  received,  but  riot  exprefled  in  the  body  of  it 
that  it  fhould  carry  intereft. 

Lord  Chancellor :  It  is  very  near  ten  years  ago  fince  the  pro- 
nouncing the  laft  order,  and  the  Mafter's  report  is  ever  fincc 
March  1744. 

[  245  3  ^^^^  petitioner's  excufe  is,  that  when  he  made  the  offer  of 
paying  20  j.  in  the  pound,  he  had  a  reverfion  in  a  freehold  eftate 
only,  which  is  now  fallen  into  poffeftion ;  but  this  will  not 
avail  him;  becaufe  at  the  time  I  directed  the  commiffion  to  be 
fuperfeded,  I  did  it  altogether  upon  his  offering  to  pay  imme- 
diately the  whole  debts  to  the  creditors  under  the  commiffion. 

Therefore  they  are  equally  intitled  as  if  they  were  in  the  com- 
mon cafe  of  a  reference  to  a  Mafter  in  a  caufe,  to  ftate  what  is 
due  for  principal  and  intereft,  to  be  paid  intereft  from  the  time 
of  the  Mafter's  report  when  the  fums  due  are  liquidated. 

His 


His  Lordfliip  ordered  the  petitioner  to  pay  the  principal  and  Ex  pant 
intereft  in  a  month  accordingly,  to  all  his  creditors  (i).  Rooke. 

(l)  BrorneJy  V.  GooderCt  ante  75.    Ex  f)arie Marlar,  ante  15 1, 
(Tt)  Rule  as  to  Principals  and  their  Faclors* 

Znee  and  Baxter^  Aflignees  of  the  Eftate  of  John  \  pj^jj^|.j^g      February  th« 
Toilet^  a  Bankrupt.   J  *     23d,  1743-  . 

Prefcot,  Dawfon,  Julian  and  Le  Blon,  Hhomas   1  jy^^^^^^^^^ 
Eider  and  Younger,  and  Tcllety  J 

THE  pbintifFs  made  the  following  cafe  by  their  bill:   Cafe  133. 
That  Toilet  In  1740  coniigned  to  Ragueneau  and  company,  where  agents 
refiding  at  Leghorn^  German  ferges  amounting  to  2062  L  1 1  j-,  abroad a^e in  dif- 
befides  the  infurance  made  by  Tolkt.  with  dire£tions  to  the  '^"'^'^/or  their 

r  11    1  1  /-  1  11  1     ir  principal,  and 

partners  to  ieil  the  goods  as  loon  as  they  could ;  and  aiio  con-  upoa  being 
figned  to  them  other  goods  to  the  value  of  181/.  14/.  6d.    The  doubifui  of  his 
partners  not  being  able  to  fell  all  the  goods,  Toilet  gave  orders  to  mlk^'brnr^f 
barter  them  for  halian  goods,  and  the  copartners  agreed  that  L-idlng  to  their 
part  of  the  goods  (hould  be  difpofed  of  for  thofe  of  the  growth  ow;.  order  indor- 
of //^/y  to  half  the' value  of  the  Italian  goods,  ^^^d  the  other  \o  nQ^^y^^hiS  ding 
be  paid  for  in  money;  and  afterwards,  by  letter  of  the  i8th  of  ihefebiils  of 
November   1741,   they  advifed  Toilet  thereof,   and  that  <^hey  [^^J-^f  ^^^^-.^'^ 
fhould  load  the  goods,  which  were  filks,  on  board  the  Prince  hand7,''yetif  the 
Edward f  andinclofe  a  bill  of  lading  for  12  bales.    Toilet  in  1741  agent's  partner 
received  the  bills  of  lading  indorfed  by  the  faid  partners,  but  in-  ["f  L'"^'"  :^'}^^^ 

,  ^  ^  '  them  word  that 

tended  lor  the  uie  ot  i  ollet  only.  their  principal  is 

become  bank- 
rupt and  defircs  them  to  fend  the  bills  of  lading,  and  an  order  to  the  captain  to  deliver  the  goods  to  mm, 
hr  may  retain  them  for  himfelf  and  company  againft  the  aflignees  under  the  commiffion  till  paid,  and 
reimburfed  fo  much  as  the  partner/hip  is  in  advance. 

Toilet^  in  1 741,  borrowed  of  the  defendants  Julian  znd  Le 
Blon^  505/.  and  by  way  of  fecurity  afligned  the  bills  uf  lading 
for  the  12  bales.  Toilet  being  alfo  indebted  to  the  other  defend- 
ants the  Thomases  in  fevcral  fums,  for  fecuring  thereof  he  affigned 
invoices  for  live  bales  and  three  bales,  and  delivered  the  fame  to 
the  Thomas'* s. 

Soon  after  a  commiffion  cf  bankruptcy  iflued  agalnft  T illcty 
and  the  plaintiffs  were  chofen  aihgnees,  and  received  a  letter, 
diretled  to  Tgllet  from  Ragueneau  and  company,  mentioning  that  ^  246  ] 
they  had  bought  four  bales  of  fdk  more  for  him,  and  had  given 
in  payment  for  it  four  bales  of  ferges,  and  fent  him  the  invoice 
of  2A48  dollars,  which  they  had  placed  to  '2ollet%  debt  (i). 

On  the  loth  of  Fehruary^  174I)  Daivfon  the  captain  of  the 
Mermaidy  on  board  of  whofe  fliip  were  the  bales  of  filk,  arrived, 
and  thefe  goods  were  corifigned  to  Toilet,  and  ivere  JJ?ipped  at  the 
rifqiie  and  in  the  name  of  Toilet ;  the  defendants  Julian  and  Lt 


( i)  But  the  bills  of  lading  were  not  fent,  Re^.  Lih.  B.  1743.  Z'.  rSo. 

R  2  "  ■  Bkn^ 


'BaiiSnipt. 

^KZ^coT  ^^''^^  ^'^^  Thomas's  fhewed  Dawfon  the  bills  of  ladln^r,  and 
"  *  demanded  the  goods,  but  he  refufed  to  deliver  them,  and  Prefcot 
partner  of  Ragiieneau  who  Uved  in  London^  on  Toilet^ ^  beins^  a 
bankrupt,  wrote  to  his  partners,  defiring  them  to  fend  the  bills 
of  lading  that  Daivfon  had  figned  and  left  with  them,  M'hich  they 
fent  to  him  accordingly,  and  at  the  fame  time  fent  an  order  to 
Dawfon  to  deliver  the  goods  to  Prefcot ^  ( I )  who  fets  up  a  right 
thereto. 

But  the  plaintifFs  infift,  that  the  bills  of  lading,  though  made 
to  the  order  of  Ragueneau  and  company,  yet  being  indorfed  by  them 
in  blank  and  fent  to  Toilet,  it  did,  accordinjj  to  the  cuftom  of 
merchants,  vefh  the  property  in  Toilet:  And  further,  that  it  is 
the  cuftom  of  merchants  at  Leghorn,  to  fend  bills  here  filled  up 
as  aforefaid,  in  order  to  conceal  the  perfons'  names  to  whom  the 
goods  are  fent,  that  the  publick  may  not  know  die  perfons  in 
England^  with  whom  fuch  houfes  deal,  or  to  whom  the  proper- 
ty belongs. 

That  at  the  inflant  the  goods  were  loaded  on  board  the  Prince 
Edward,  the  property  veiled  in  Toilet,  who  was  then  in  good 
circumftances,  and  the  reafon  of  the  mailer  of  the  fiiip's  figning 
feveral  bills  of  lading,  is  for  fear  of  lofing  one:  That  it  is  the 
cufiiom  of  merchatits  to  borrow  money  upon  bills  of  lading, 
which  have  been  looked  upon  as  a  good  fecurity :  That  Toilet  was 
made  debtor  for  the  goods  in  Ragueneau  and  company's  books, 
and  the  delivery  to  Dawfon  wa?  for  the  ufe  of  Toilet,  whofe  iofs 
it  would  have  been,  if  loft"  in  the  voyage. 

That  the  defendants  Le  Blon  and  the  Thomas's,  notwithftand- 
ing  they  have  an  affignment  of  the  bills  from  Toilet,  yet  do  admit 
they  vy'cre  only  pledged  to  them  for  what  was  owing  on  the  fums 
they  had  lent,  and  upon  payment  of  that,  and  the  expence  of  the 
infurance,  they  are  willing  the  goods  ftiould  be  delivered  to  the 
plaintiffs,  who  pray  by  their  bill,  that  the  goods  brought  by 
Dawjon^  and  delivered  to  Prefect^  may  be  fold,  and  after  paying 
what  fhall  appear  to  be  due  to  Le  Blon  and  the  Thomas's,  that 
the  remainder  may  be  paid  to  plaintiffs  for  the  benefit  of  Toilet's 
creditors  ;  and  alfo,  that  the  bills  of  lading  for  the  four  bales  fent 
in  the  Mermaid^  may  be  delivered  to  the  plaintiffs. 

The  defendant  Prefcot  infilled,  tliat  the  bills  of  ladliig  in  the 
^  Prince  Edward,  were  not  to  deliver  the  goods  to  Toilet,  but  to  the 
order  of  Ragueneau  and  company,  and  that  it  is  ufual  among 
merchants,  to  require  the  mailer  of  the  (liip,  by  which  the  goods 
f  247  ]  are  configned,  to  fubfcribe  his  name  to  three  parts  of  every  bill 
of  lading,  and  that  there  is  a  claufe  in  each,  that  one  being  ac- 
compliflied,  the  other  two  (hall  be  void,  and  fays,  on  the  deli- 
very of  the  goods,  he  wrote  a  receipt  for  them,  by  indorfement 
of  the'  bills  of  lading  tranfmitted  to  him,  and  delivered  the  fame 
to  Dawfon, 

That  it  is  ufual  among  merchants  and  fa£lors  at  Leghorn, 
when  they  fhip  goods  for  perfons  who  have  not  remitted  them 
the  money  before-hand,  or  for  which  they  draw  bills  of  exchange 

( I )  Who  received  the  fame. 

or 


or  wKere  they  run  a  rlfque,  not  to  fill  up  the  bill  of  lading  direct- 
ly to  the  order  of  fuch  perfon,  but  to  the  order  of  the  fliippers 
or  fa£lors  ;  fo  that  if  any  accident  happen  to  their  principal,  be- 
fore the  delivery  of  the  goods,  they  may  get  back  the  fame,  and 
thereby  reimburfe  themfelves,  and  that  there  was  the  greater  rea- 
fon  for  fuch  precaution,  in  regard  Ragueneau  and  company  had, 
iind  were  to  draw  on  Toilet  ior  2757/.  19/.  3  for  money  ad- 
vanced on  the  barter  of  the  woollen  goods  for  filk. 

That  being  informed  Toilet  had  llopi  payment,  and  was  in  dan- 
ger of  failing,  and  that  the  filk  was  about  to  be  flnpped  by  the 
partners  at  Leghor?!^  for  the  account  of  Tollety  he  refolved  to  pre- 
vent the  filk  falling  into  Tollefs  hands  till  fatisfaclion  was  made, 
and  thereupon  wrote  by  the  next  poft  to  his  partners,  vv^ho  in 
their  anfwer  fent  the  two  parts  of  the  bill  of  lading  to  be  delivered 
to  DaivfoHy  and  an  order  for  him  to  deliver  the  filks  to  Frefcoty 
according  to  the  bills  of  lading,  in  preference  to  any  other  claim. 

That  his  partners  at  Leghom  having  notice  of  Toilet^  circura- 
ftances  foon  after  fliipping  the  four  bales  of  goods,  applied  to 
the  perfon  with  whom  they  made  the  barter,  and  prevailed  with 
hini  to  relinquifh  the  bargain,  and  they  took  the  ferges  back 
again,  and  the  filks  to  their  ov/n  account,  and  paid  for  them  vx 
money,  and  then  fent  them  to  the  defendant  Pre/cot  in  London^ 
who  infills  he  hath  a  right  to  claim  the  fame  for  himfelf  and  his 
partners  (i). 

By  his  anfwer  he  faith  he  his  willing  to  fell  the  filks  he  received 
of  Daw/on  as  the  court  fl:iall  dire£l,  but  fubmits  that  the  delivery 
of  the  filks  to  Danvfotiy  was  not  a  delivery  to  the  ufe  of  Toilets 

The  defendants  the  pawnees  infifted  that  Ragueneau  and  com- 
pany's indorfement  on  the  bills  of  lading  was,  according  to  the 
ufage  of  merchants,  as  much  a  transfer  of  all  their  right  to  Toilet^ 
as  if  the  fame  had  been  fold  in  an  open  exchange,  and  that  the 
fubfequent  afiTignment  made  by  Toilet  to  them,  veiled  the  proper- 
ty of  the  goods  in  the  defendants  for  repayment  of  the  money 
fo  lent. 

Lord  Chancellor :  This  is  as  harfh  a  demand  againft  Ragueneau 
and  qompany,  as  can  pofiibly  come  into  a  court  of  equity  :  to 
infill  on  taking  their  goods  for  which  they  have  paid  half  the 
price,  without  reimburfing  them  what  they  are  out  of  pocket, 
and  then  telling  them  that  they  fhall  come  in  as  creditors,  per- 
haps for  half  a  crown  in  the  pound  only,  under  the  commiffion 
of  bankruptcy  againfi:  Toilet,  notwithUanding  they  have  the  goods 
now  in  their  own.cullody,  and  a  fpecifick  lien  upon  them;  and 
to  be  fure,  in  fuch  a  cafe,  a  court  of  equity  will  lay  hold  on  any 
thing  to  fave  this  advantage  to  Pre/cot  and  the  partnerfliip, 

If  Toilet  the  bankrupt  had  gained  any  legal  property  in  the  filks. 
It  was  gone  by  his  ajfignmeuty  or  pledge  ox  paiun  to  the  defendants 
Le  Bloriy  i^c.  call  it  which  you  will,  and  if  it  had  not  been  for 
this  circumltance  of  their  being  fo  pledged,  the  aflignecs'  bill 
ought  to  have  been  difmifled  with  colls. 


(l)  The  bill  as  to  thefe  four  bale^  was  difmilTed.    Reg,  Lih.  B.  1743./. 

R  3  13ut 


Snee-o.  But  this  court  is  obliged  to  retain  bills  for  redemption,  be- 
PiizscoT.     caufe  tlie  parties  have  no  other  way  of  coming  at  juftice. 

There  are  twelve  parcels  or  bales  for  v/hich  bills  of  lading  arc 
fent,  and  four  parcels  or  bales  for  which  no  bills  of  lading  were 
fent,  and  therefore  I  will  deliver  the  cafe  frcin  the  latter,  as 
there  can  be  no  pretence  that  Toilet  had  a  legal  property  in  thefe, 
for  a  promife  to  fend  a  bill  of  lading,  if  it  amounted  to  any  thing, 
would  be  only  to  be  carried  into  execution  in  equity. 

As  to  the  twelve  bales,  they  v^ili  fall  under  a  different  con- 
fi  deration, 

Ragueneau  and  company  having  advanced  a  moiety  of  the 
price  for  the  filks,  there  can  be  no  queftion,  while  the  goods  re- 
See  ante  ex  ^^^^^^  bi  their  hands,  but  they  were  liable  to  this  debt,  [a)  and 
parte  Dumas      Toilet  Could  never  have  compelled  them  to  deliver  the  goods, 
234,  note  I.     without  paying  the  money  fo  advanced, 

Afaftorwho  jf  ^  fa£\or  feils  goods  for  a  principal,  he  may  bring  an  a6lion 
princfjaf  ^may^  ^^^^  ^^'^  name,  or  an  a£lion  may  be  brought  in  the  name  of 
bring  an  adlion  the  principal  agaiuft  the  vendee,  and  the  fadlor  may  make  him-. 

ihe^^'rincril''^'  fclf  a  wihicfs. 

2gain[i'thr  On  the  Other  hand,  a  vendor  of  goods  to  a  fa£^or  for  the  ufe 

vendee,  and  of  his  principal,  may  maintain  an  aclion  againft  the  principal  for 

rw^tnl^J-r^ol^a  goods  fold,  and  the  factor  may  be  made  a  witnefs  for  the  vendor ; 

vendor  of  goods  it  lias  been  oftcn  fo  fettled  at  GuildhalL 

to  a  faftor  for 

the  ufe  of  his  principal,  may  maintain  an  action  againft  the  principal,  and  the  fad^iofmaj'  be  a  witnefs  for 
the  vendor.  • 

Therefore  while  the  goods  remained  in  the  hands  of  Ragueneau 
and  company,  no  doubt  but  they  had  a  lien  upon  them,  for  the 
moiety  of  the  price  advanced  by  them  j  and  he  ivho  would  have 
equity^  mtiji  do  equity^  by  reimburfing  them  fiift,  before  he  can 
intitle  himfeJf  to  the  filks,  and  thus  it  would  have  ftood,  if 
there  had  been  no  tonfignment-^  which  it  is  infilled  makes  a  con- 
fidera.ble  alteration,  and  veils  the  property  in  Toilet. 
If  goods  are  I  admit  the  cafe  mentioned  by  the  plaintiff's  counfel,  of  in- 

delwaredco  a^^  land  dealers  in  England^  that  if  goods  are  delivered  to  a  ^r^j'rrif/* 
be^deiivered  to  or  koyman  to  be  delivered  to  A,  and  the  goods  are  loft  by  the  car- 
^.  andareloit  tier  or  hoyman,  the  conjignee  can  only  bring  the  a£lion;,  which 
by  the  earner,    {|^ews  the  property  to  be  in  him,  and  it  is  the  fame  where  goods 

(Sjc.  tht  cii.figmc  i  i-  ,  p         r  n-i 

cano  !y  bang    *^re  delivered  to  a  matter  or  a  veliel. 

theadlion.  But 

if  before  delivery  coniignor  hears  is  likely  to  become  a  bankrupt,  or  is  adlually  one,  ^nd  gets  the 
goods  back  again,  no  adtion  will  lie  lor  the  alTignees  of  A.  becaufe,  while  in  tranjitu,  tliey  may  be 
ccuntevmanded. 

But  fuppqfe  fuch  ^^ocds  are  a£lually  delivered  to  a  carrier  to 
be  delivered  to  A,  and  while  the  carrier  is  upon  the  road,  and 
before  acStuai  delivery  to  Ai,  by  the  carrier,  the  confignor  hears 
i  J     A,  his  conjignee  is  likely  to  become  a  bankrupt,  or  is  aclually  one^ 

and  countermands  the  delivery,  and  gets  them  back  into  hig 
own  poffeiiicn  again^  I  am  of  opinion  that  no  adion  of  trover 

would 
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would  He  for  the  affignees  of  A,  becaufe  the  goods,  while  they     Snee  y. 
were  in  tranfitity  might  be  fo  countermanded  (i).  rsscot. 

In  the  prefent  cafe  there  was  no  confignment  to  any  par- 
ticular perfon,  but  bills  of  lading  indorfed  in  blank  to  the  order 
of  confignor,  and  therefore  rather  in  the  nature  of  an  authority 
than  any  thing  more. 

PromifTory  notes  and  bills  of  exchange  are  frequently  indorfed  Notes  or  bills  Ia- 
in this  manner,  Fray  pa^^  the  money  to  my  ufe^  in  order  to  pre-  ^^^i'jfeJ."  j!^*^ 
vent  their  being  filled  up  v/ith  fuch  an  indorfement  as  pafles  the  pay  the  money  to 
interefl.    Mr.  LuHvych^  who  was  an  experienced  praclifer  in      ^{/f,  wUi  pre- 
this  court,  always  did  fo  in  his  bills  of  exchange.  filled \in^wkh"^ 

The  queftion  of  law  is,  Whether  before  the  a£lual  delivery  fuch  an  indorfe- 
of  the  goods  it  was  not  in  the  power  of  the  confifrnorto  coun-  mcnt  as  pafles 

5  ^  ^  the  mtcrtft. 

term  and  it  r 

This  muit  depend  upon  the  cuftom  of  merchants,  and  here 
indeed  there  is  a  contrariety  of  evidence.  For  the  defendant 
Prefcot  the  evidence  is,  that  if  agents  are  in  difburfe  for  the 
goods  bought  for  their  principal,  they  generally  make  bills  of 
lading  to  their  own  order,  indorfed  in  blank,  efpecially  where 
they  are  in  doubt  of  the  principal's  circumfiances,  that  they 
may  by  this  means  have  it  in  their  power,  if  they  fhould  fee 
occafion,  to  vary  the  confignment. 

The  evidence  for  the  plaintiff  is,  that  indorfing  bills  of  lad- 
ing in  blank  does  not  retain  the  property  in  the  confignor,  any 
more  than  if  they  were  indorfed  to  the  confignee  by  name,  but 
is  done  only  to  conceal  the  amount  of  the  quantity  of  the  goods 
configned,  it  being  detrimental  to  the  confignee  that  it  fliould 
be  known. 

But  then  the  proof  on  the  part  of  the  plaintiff  does  not  fpeak 
as  to  the  particular  circumflances,  v/here  the  agents  fufpedl 
their  principals  to  be  failing. 

The  queftion  is.  On  which  fide  the  evidence  is  ftrongefl:  ? 

The  flrongeft  proofs  are  certainly  on  the  part  of  the  defend- 
ants, and  there  is  no  occafion  to  fend  it  to  law  on  this  account. 

Though  goods  are  even  delivered  to  the  principal,  I  could  The  reafon  the 
never  fee  any  fubftantial  reafon  why  the  original  proprietor,  who  law  goes  upon  in 
never  received  a  farthing^,  lliould  be'oblired  to  quit  ail  claim  to  '^°^^.P'-'^^^"g  ^" 

^'      .  .   .    ^  .  origin  il  pioprie~ 

them,  and  come  in  as  a  creditor  only  for  a  flillling  perhaps  in  the  tor  ot  goous,  af- 
pound,  unlefs  the  law  goes  upon  the  general  credit  the  bank-  ter  delivery,  to 
rupt  has  gained  by  having  them  in  his  cuftody*  dk "r'^ underV"^' 

But  while  goods  remain  in  the  hands  of  the  original  pro-  commiiiion, 
prietor,  I  fee  no  reafon  why  he  fliould  not  be  faid  to  have  a  lien  ^"f^^^'th" 
upon  them  till  he  is  paid,  and  reimburfcd  what  he  fo  advanced  j  general  credit  a 
and  therefore  I  am  of  opinion  the  defendant  Prefect  had  a  right  bankru.  t  has 
to  retain  them  for  himfelf  and  company.  dfcm  h? hh 

It  has  been  objefted,  that  in  cafe  of  any  lofs  or  accident  to  the  cuitody. 
goods,  it  luas  Toilet's  rfquc  only. 

But  fuppofe  any  damage  had  happened  to  thefe  goods  during 
the  voyage,  and  in  iranfttuy  there  had  been  an  alteration  of  the 


(l)  Rirkit  V.  Jenkins i  cited  Coivp.  296.    Ellis  v.  HuJit,  3  D%rri.  and  Eajl,  464. 

R  4  confignment^ 


Snkte  v.     conftgrnment^  the  lofs  clearly  muft  have  been  borne  by  the  con- 
ijgnor. 

Confider  this  cafe  in  the  next  place,  under  the  aft  of  parlia- 
ment of  the  5  Geo.  2.  upon  the  claufe  of  mutual  credit. 

"  Where  it  fhall  appear  to  the  commiffioners  that  there  hath 
*^  been  mutual  credit  given  by  the  bankrupt  and  any  other 

perfon,  or  mutual  debts  between  the  bankrupt  and  any  other 
*Vperfon,  at  any  time  before  fuch  perfon  became  bankrupt, 

the  commiffioners  or  the  affignees  fhall  ftate  the  account  be- 

tween  them,  and  one  debt  may  be  fet  againil  another,  and 

what  (hall  appear  to  be  due  on  either  fide  on  the  balance  of 
**  fuch  account,  and  on  fettling  fuch  debts  againfl  one  another, 
*^  and  no  more,  (hall  be  claimed  or  paid  on  either  fide  ref- 

peaively." 

The  conftruftlon  on  this  claufe  has  always  been,  that  an  ac- 
count muft  be  taken  of  their  refpeftive  demands,  and  that  the. 
balance  only,  if  in  favour  of  the  bankrupt,  (hall  be  proved  under 
the  commiflion. 

Suppofe  Toilet  had  never  affigned  thefe  goods  and  the  affig- 
nees under  the  commiffion  of  bankruptcy  had  brought  an  a£l:ion 
of  trover  in  his  right,  nnd  by  ftriftnefs  of  had  recovered, 
would  even  the  courts  of  law  have  fuffered  execution  to  be  taken 
upon  the  whole  goods?  I  think  they  would  not ;  and  in  that 
cafe  I  would  have  directed  that  out  of  the  damages,  upon  a  writ 
of  inquiry,  there  ihould  have  been  deduced  the  half  price,  paid 
by  Ragueneau  and  company  for  the  filks  j  a  fortiori  this  ought  to 
be  done  in  a  court  of  equity. 

As  to  the  cafes  cited,  Wifeman  v.  Vandeput,  2  Fern,  203.  is 
much  flronger  than  the  prefent.    There     j4,  being  beyond  fea, 
configns  goods  to  B,  then  in  good  circumflances  in  London 
but  before  the  fliip  fets  fail  news  came  that  B.  was  failed, 
and  thereupon       alters  the  confignment  of  the  goods,  and 
configns  them  to  the  defendant;  the  court  held,  that  if 
could  by  any  means  prevent  the  goods  coming  into  the  hands 
**  of  B,  or  his  affignees,  it  is  allowable  in  equity,  and  B.  or  his 
**  affignees  fhall  have  no  relief  in  equity."    And  fo  is  the  cafe 
ex  parte  Clnre,  before  Lord  Chancellor  Ki?2g,  for  the  goods  there 
had  been  actually  delivered. 

If  the  defendant  Pre/cot  had  got  the  goods  back  again  by  any 
means,  provided  he  did  not  Real  them,  I  would  not  blame  him  j 
and  I  am  of  opinion,  that  to  take  them  from  him  would  be  ex- 
tremely unequitable. 

In  the  cafe  ex  parte  Frank y  before  Lord  Talbot  the  goods 
"w^ere  aftually  dehvered,  here  they  are  not. 

Upon  the  whole,  from  the  juftice  of  the  cafe,  and  from  the 
<!vidence  on  the  cuflom  of  merchants,  /  declare  as  to  the  four 
hales  of  fVa^  that  the  fame  being  in  the  poJpfJio?i  ^Prefcot  and  his 
partners^  the  [aid  bales  or  the  value  ought  not  to  be  tahen  from  them^ 
Tuithout  JatisfaBion  made  them  for  the  money  laid  out  by  them  on 
the  lafl  mentioned  bales  and  charges  incident  thereto^  and  for  their 
(ommiffion  thereon. 

Let  the  Mafler  tale  an  account  of  the  money  received  by  Prefcot 
cyfaleof  the  f  lhs^  and  he  and  his  partners  to  be  charged  with  the 

fame^ 
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fame.  Let  the  fdh  remaining  in  fpecie  be  fold,  and  the  Majler  is  to 
di/llnQ^uifj  ivhat  is  the  frodure  of  the  filk  comprized  i?:  the  pledges  to 
the  feveral  paiunees,  let  the  fame  be  rateahly  applied  to  pay  vjhat 
fjjall  be  due  to  Prefcot  and  partners^  for  the  money  advanced  for  the 
lafl  meniicned  bales ^  charges  and  coinmiffion.,  according  to  the  propor- 
tion  ivhich  the  fame  bears  to  the  refpfBive  values  cf  the  particidar 
hales  of  fdh  comprized  in  each  cf  the  pledges,  and  after  fuch  proportion 
as  is  to  he  borne  out  of  the  value,  the  refdue  to  go  toiuards  paying 
Julian  and  Le  Blon,  for  their  principal  and  inter efl,  and  alfo  after 
the  like  deduEiion  to  Prefcot  for  the  filks  pledged  to  the  Thomas's,  the 
refine  to  be  applied  towards  payment  of  principal  and  interef  to  the 
Thomas's,  and  if  not  enough  to  pay  Julian  and  Le  Blon  and  the 
Thomas's,  they  to  come  in  as  creditors  under  the  commiffion  in  pro- 
portion \  and  it  any  overplus  by  the  f^iles  of  the  filk,  the  fame  to 
go  towards  paying  the  cods  o{  Prefcot  and  partners,  Julian,  Le 
Blon,  and  the  Thomases  ;  if  no  overplus,  the  M after  to  rate  the 
cofts  between  them  ;  and  if  any  overplus  after  payment  of  the 
faid  debts  and  cofts,  the  fame  to  be  paid  to  the  affignees  of  the 
bankrupt,  for  the  ufe  of  the  other  creditors  ( i ). 


(1)  Reg.  Lib.  B.  1743-  fol.  280.  283. 
See  LickbancHV  v.  Majon^  2  Durn.  and 
Eafi  63.  and  Salamons  v.  "Nffen  ibid 
674.  By  the  judgment  of  the  King's 
Bench  in  the  former  of  thefe  cales  the 
principles  laid  down  in  the  above  cafe  of 
tnee  v.  Prefcot  were  much  (liaken  ;  but 
that  judgment  was  afterwards  reverled 
in  the  the  Exchequer  Chamber  \  and  the 
foregoing  dodrine  in  ^nee  v.  Prefcot  was 


eftablifhed  in  its  fullefl:  extent,  i^/k.  that  a 
conjtguor  may  fcop  goods  i?i  travfhi^  tho' 
the  ccnfgjiee  affign  the  bills  of  lading  to  a 
third  peribn  for  a  valuable  confidetation 
aKd  njjithout  notice.  Hen.  Black.  Rep.. 
C  S.  557.  However  the  Houfe  of  Lords 
have  (i  nee  ordered,  that  z.  venire  facias  dj 
novo  Inould  be  awarded  in  this  cafe, 
5  Durn.  £5^  Eajiy  367.  Vide  Fearon  V» 
BonverSi  Hen.  Black.  Rep.  364. 


(Vv)  Rule  as  to  Annuities  wider  Commifftons  of  Bankruptcy. 

Auguji  the  iH, 

J  Ek  parte  Le  Compte.  1738* 

Cafe  134. 

IN  the  year  1720,  the  petitioner  ffaye  three  hundred  pounds  ^  . 
r  •  r        1  r     t        IT  I  I  ^*  gave, 

for  an  annuity  01  '^01,  per  ann,  lor  her  liie,  payable  out  300/.  for  an  an- 

of  the  eft  ate  of  the  perfon  who  is  now  a  bankrupt,  which  he  nuity  of  3o/./£r 

not  being  able  to  pay  her  by  reafon  of  the  commiflion,  fhe  papbk  out^o/^' 

petitioned  to  be  admitted  a  creditor  for  the  whole  300/.  a  perfon's  ertatc 

f-  Lord  Chancellor  ordered  that  it  be  referred  to  the  commif-  ^^^^^j^^^'^^^"  * 

doners  to  lettle  the  value  of  her  life,  and  that  fhe  be  admitted  ,y.g_  'com- 

a  creditor  for  fuch  valuation,  and  the  arrears  of  her  annuity,  mifiionersdi- 

it  being  unrea'onable  flie  ftiould  have  the  whole  -jog/,  when  reftcd  to  fettle 

p      .  .  J  the  value  other 

Ihe  had  enjoyed  the  annuity  18  years  (i).  life,  and  c.  to  be 

admitted  a  cre- 
ditor for  fuch  Taluation  and  the  arrets  of  her  annuity,  and  not  for  the  whole  300/. 

(l)  Ex  parte  BeUon,t\\t  wext  c%(e.  Ex  hy  covenant  in  a  deed.  See  Fletcher  v, 

parte  Artis,  z  FeJ.  489.  Perkins  v.  Kemfi-  Bathurjl^  yVin.  Jl>  pi  4.  Cotterel V.  Hookc, 

land y  2  Black.    1  106.  tVyilid  v.    IFdkei,  Doug, 
■Doug.  501.  Where  an  annuity  is  fecured 


Tanltrtipt. 


A Bankrupt  before  the  time  of  his  baiikruptcy  entered  into 
•cU  a2;reenient  to  pay  s.n  annuity  of  20/.  a  year  for  the 


under  die  com. 


'  Ex  parte -^tlton. 

Cafe  135. 

Seethe  prece- 

Where  a  bank  "c^n  agreement  to  pay  an  annuity  ot  20/.  a  year 

Tupt  is  under  an  rnaintenance  or  an  mtant  tiii  ms  age  01  fourteen^  with  a  penaJtv 
sgreemeottopay  on  non-payment. 

?ue  mTftbe'^P         ^^''^  failing  in  one  of  the  payments,  the  penalty  becomes 

upon  it,  and  "  <*-  -  -  i 

proved  as  a  debt      'fhc  i^iiardian  of  the  infant  who  had  maintained  him,  ap- 
phes  to  the  court  by  petition  to  have  a  value  fet  on  this  an^ 
nuity,  and  that  the  infant  may  be  admitted  a  creditor  for  fuch 
r    ^    n  value. 

^     ^  Lord  Chancellor:  I  am  of  opinion  that  a  value  ought  to  be 

put  upon  the  annuity,  that  it  ihould  be  proved  as  a  debt  under 

the  commiiTic 


aid,  1753.  '     ^  JO 

Vide  wider  the  Divifion,   Where  AJfignees  are  liable  to.  the  Jams 
Equity  iv'ith  the  Bankrupt, 


(Uu)   'R.tile  as  to  tahng  out  a  fecond  CQimniJfton* 

March  the  2oth,  Ex  parte  Proudfoot» 

3743- 

No  fLld^com- ^  J'^'M'^''  became  a  bankrupt  in  1732,  and  affigneea 
^iiiiiion  can  be  \J  vidiere  chofen  uudcr,  the  commiffion  J  upon  y^ry^w's  raif-» 
taken  out  before  ing  forty  pounds  to  defray  the  expences  of  the  ccmmiliion,  and 
Ls^cei-lil'ca^r  ^  hundred  pounds  more  to  be  divided  among  his  creditors,  four 
itndcr  the  fxrfl:,  parts  in  five  of  them  in  number  and  value  figned  his  certificate, 
Jhin^-^can^^sT  ^^^^  commifTioners  refufed  to  fign  it ;  upon  which  the  cre- 
the  fecond^'at  °  ditors  returned  the  money  to  Jackjon  again,  and  nothing  further 

of  perfonal  was  dcHc  under  that  commxiffion. 
^^'^^^^  Jack/on  after  this  fets  up  a  different  trade,  in  a  different  part 

of  the  town,  and  being  largely  indebted,  a  fecond  commilTion 
is  taken  out  againft  him  in  1736,  and  affignees  v/ere  ohofen 
'  under  it,  and  his  certificate  figned  and  allov/ed  by  Lord  Chmicellor^ 
Before  the  certificate  was  figned,  an  advertifement,  by  order  of 
the  affignees  under  the  firfl  commiifion,  was  put  into  the  Gazette 
for  Jachfon^s  creditors  to  meet  the  new  aflignees,  to  give  their 
affent  o'c-  diiTent  to  the  certificate,  and  39  letters  were  alfo  writ- 
ten to  the  creditors  under  the  firft  commiiTion,  to  appear  at  thif 
meeting.  Great  numbers  of  them  came,  and  did  all  aiTent  to 
the  certificate  ;  and  at  the  fame  meeting,  by  agreement,  the  fum 
of  65  /.  was  paid  to  the  aflignees  under  the  firft  conimiirion  to 
defray  the  charges  thereof,  by  the  aflignees  of  the  latter. 

The  prefent  petition  was  prefented  by  two  of  the  creditors 
under  th^  fird  commiflion  to  fuperfede  the  fecond* 

^  lcr4 


TBanferupt  ^s^ 

Lord  Chancellor :  The  firjl  quejimi^  Whether  the  fecond  com-  pane 
mifiion  can  have  any  efFe<51j  and  if  it  ought  to  be  fuperfeded  ?  roudfoot. 

The  fecond  quefion,  Whether  the  agreement  made  in  this  cafe 
win  preclude  the  court  from  fuperfeding  it  ? 

As  to  the  iiril  queflion,  I  am  of  opinion  that  if  this  cafe  ftood  All  future  per- 
clear  of  the  agreement,  the  fecond  would  have  ifiued  irregularly,  ^fj^^^^^lj^^jj^  ^^.^j^^ 
and  I  fhould  without  fcruple  have  fet  it  afide,  and  *the  cerLincate  affignmenc,  and 
likewife ;  becaufe  wlien  aingnees  are  chofen  under  a  firft  com-  every  new  ac- 
miihon,  ail  the  eftate  and  efi^efts  of  the  bankrupt  are  veiled  in 
them,  and  he  is  incapable  of  carrying  on  any  trade,  and  all  his  nees;  but  as  to 
future  perfonai  eftate  is  afFecled  by  the  ailignment,  and  every  ^^^^^  ^^^^ 
new  acquifition  will  veft  in  the  affignees  (i)j  but  as  z'i)  future  ^^^^ 
real  eilates,  there  muft  be  a  new  bargain  and  fale.  bargain  andfale. 

The  bankrupt  is  incapable  of. acting,  and  therefore  no  fecond  ^  *253  ] 
commiirion  can  be  taken  out  before  he  has  his  certificate  under 
the  firft,  for  till  then  nothing  can  pafs  under  the  fecond,  at  leaft 
of  perfonal  ellate  ;  confequently  the  certificate  here  can  have 
no  operaiion  at  all,  and  I  am  of  opinion  it  would  have  been  void 
at  law. 

There  may  have  been  inftances  where  fecond  commiffions 
have  been  taken  out,  when  former  commiiTions  have  been  de- 
ferted,  and  the  affignees  perhaps,  and  the  commiflioners  dead, 
and  this  innocently,  and  may  have  ])?Mc<:i  Jnh  filentio^  but  is  by  no 
means  a  rule  to  govern  the  court. 

The  fecond  quellion  is.  Whether  the  a6ls  done  by  the 
affignees  under  the  commiffion,  will  give  a  fan6lion  to  the 
cerjiificate. 

The  fecond  commlffion  was  taken  out  four  years  after  the  £rfl:, 
the  certificate  figned  three  years  ago,  and  allowed  by  me  two 
years  and  three  quarters  ;  nothing  clandcftine  appears  j  but  an 
advertifement  has  been  put  into  the  Gazette  as  ufual,  for  credit- 
ors affjnting  or  diiTenting  to  the  certificate,  and  was  plainly  in- 
tended that  the  creditors  under  the  firO;  commiffion  fliould  meet 
becaufe  the  advertifement  was  put  in  by  the  afhgnees  under  the 
firft,  the  two  affignees  under  the  firft,  and  feveral  of  the  credit- 
ors met  accordingly,  and  accept  of  65  A  tov^ards  the  charges  of 
the  firft  commiffion,  and  the  expence  of  a  lav^-fuit,  and  in  con- 
fideration  of  thisfum,  the  affignees  of  the  firft  commilhon  with-» 
drew  their  petition,  which  was  filed  before  this  meeting  for  fu- 
perfeding the  fecond  commiffion. 

I  am  of  opinion  therefore,  on  the  circumftances  of  this  cafe, 
that  I  cannot  fet  afide  the  fecond  commiffion,  becaufe  it  would 
be  a  great  prejudice  and  injuftice  to  thofe  perfons  who  have  given 
Jackfo'i  credit  ever  fincc  his  certificate  M^as  confirmed,  which  is 
no  lefs  than  two  years  and  three  quarters  ago. 


(0  pctrie  Simf-fon,  ante  1 38.  i  OjoWs  Covjp.  824.  Ex  parte  Hardcaftk,  1  Cooke*  J 
B.  Lazus,  in  margin.  Mariln  v.  OUiara,    B.  La'ws  8. 

Though 
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•Bankrupt 


Ex  parte 

PROUDFOOT. 

Affignees  may 
advertife  a  meet- 
ing upon  any 
extr  ordinary 
occafion,  that 
concerns  the 
creditors,  as  well 
as  for  the  parti- 
cular purpofes 
directed  by  the 
a^lsofparlia- 
jneot. 

[  ] 


Though  the  a£ls  of  parliament  relating  to  bankrupts  do  only 
dire£l  the  affignees  to  advertife  d  meeting  of  creditors  in  relation, 
to  commencing  fuits,  and  for  particular  purpofes,  yet  the  af- 
fignees- are  very  much  to  be  commended  for  advertifing  meetings 
upon  any  other  extraordinary  occafion,  that  concerns  the  credit- 
ors, becaufe,  vi^here  they  are  numerous,  there  is  no  way  fo  good 
to  colle£l  the  whole  body  together. 

The  prefent  is  a  ftronger  cafe  than  ufual,  for  the  affignees  are 
truftees  for  all  the  creditors,  and  if  they  have  a6led  improperly, 
the  perfons  who  prefer  this  petition,  may  have  their  remedy  againft 
them  at  law,  for  a  breach  of  truft. 

Upon  the  whole,  after  all  that  has  been  tranfafted  between 
the  affignees  under  the  firft,  and  the  creditors  under  the  fecond 
commiffion,  in  relation  to  the  certificate,  and  after  the  bankrupt 
hiis  been  once  more  enabled  to  trade,  and  gained  a  new  credit 
by  my  confirming  his  certificate,  I  fhould  do  very  wrong,  if  I 
fet  afide  the  fecond  commiffion  under  all  thefe  circumftances  % 
and  therefore  the  petition  mujl  he  dijpnijjed. 


(V\^w}   Rule  as  io  an   open   Account  under  a  Commijfion  of 

Bankruptcy, 


'Peuwihtr  the 
sad,  2744, 


JS'a?  parte  Simpfon  and  others. 

Vide  under  the  Divlfwny  Concerning  the  Commiffion  and  Comviif 

fioners. 


(Xx)  Rule  as  to  Principal  and  Surety, 


^f*^^*^*  Ex  parte  Crifp. 


Vide  under  the  Divifwn,    Rule  as  io  Fartner^ip* 


March  th«  26thj 
3  75Q' 


Ex  parte  Williamfon. 
Vide  under  the  Divifotiy  Rule  as  to  the  Ccrtifcdte^ 
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(Yy)  Rule  as  to  the  Infolvent  Debtors  AB, 

Ea  parte  Burton.  OBohv  ths 

26rh,  1744, 

THE  petitioner  was  a  bond  creditor  for  fifteen  hundred  Qg^jp^  j^^^ 
pounds  of  Stevens  the  bankrupt,  who  had  Uved  formerly  ^trutnsform^xl 
in  HoUafid^  and  exercifed  a  trade  there,  but  failed,  upon  which  ^  trader  in  ' 
there  was  a  ceffio  homrum.    Stevefis  comes  afterwards  to  Engiand,  Holland  fails 
and  had  intereft  enough  to  be  appointed  a  governor  of  a  fettle-  ^'^[^htSrrwas 
ment  abroad,  belonging  to  the  y?^nV^/;  company,  and  applies  to  ^cefmhmrstmi 
the  petitioner  to  be  his  fecurity  to  the  company,  and  to  advance  He  comes  to 
him  a  fum  of  money  to  equip  him  properly  in  his  office  :  The  f '^^^p^'teTa 
petitioner  agreed  to  do  it,  but  infilled,  as  he  run  a  rifque  of  governor  abroad; 
forfeiting  the  fecurity  to  the  company  on  Stevens^  mifbehaviour,  ^J^PPj^^^^^^'j^^^* 
that  the  bond  ihould  comprize  the  remainder  of  the  old  debt,  as  his  fecurity  to 
well  as  the  further  fum  advanced,  which  was  done  accordingly  :  the  company, 
Stevens  becomes  a  bankrupt  here,  and  a  commiffion  is  taken  out  ^J^^  ^®  advance 
agamic  nim  5  the  commiiiioners  on  the  application  oi  nm^ton  to  money,  who 
be  admitted  a  creditor,  for  the  whole  money  on  the  bond,  being  agreed  to  it, 
doubtful  whether  he  was  fo  intitled,  refufed  to  admit  him,  and  ^'^i^jfgifell^ 
he  now  petitions  for  that  purpofe.  a  bond,  that 

ihould  comprize 

tihe  remainder  of  an  old  debt  due  before  the  c^J^o  bonorum  as  well  as  the  further  fum  advanced,  which  wat 
done  accordingly  :  Ste-vens  b'^'comes  a  bankrupt,  and  the  commiflioncrs  doubting  if  Burton  ought  to  be  ad- 
mitted a  creditor  for  the  whole  money,  he  now  petitions  for  that  purpofe. 

Lord  Chancellory  on  the  circumftances  of  the  cafe,  of  opinion  he  was  intitled  to  fits  admitted  a  crcditoc 
fox  the  whole  money  upon  his  bond. 

Lord  Chancellor :  The  queftlon  is,  Whether  this  be  fuch  a 
real  debt  as  to  intitle  the  petitioner  to  come  in  amongit  the  reft 
of  the  creditors  under  the  commiflion  of  bankruptcy  againd 
Stevens,  and  that  will  depend  upon  another  queftion,  Wb^ther 
the  compolition  in  Ho/land  was  an  abfolute  difcharge  of  the 
bankrupt?  and  if  it  was,  Whether  there  is  ftill  a  fufficient  con- 
fideration  for  this  bond  ?  for  if  it  was  not  an  abfolute  difcharge 
in  Holland,  no  queftion  can  arife. 

,  .  A  man  indebted  to  feveral  perfons  becomes  a  bankrupt  in 
Hoi/and,  where  there  are  the  fame  proceedings  upon  an  infol- 
vency,  as  on  a  reJ/Jo  bonorum  among  the  Romans  :  The  quedioii 
is.  Whether  this  proceeding  is  a  difcharge  of  his  effefts,  as  well 
as  of  his  perfon?  for  if  it  was,  it  would  be  an  abfolute  difcharge 
of  this  debt. 

Upon  what  appears  before  me,  I  do  not  take  it  to  be  the  law 
of  Holland,  that  it  is  an  abfolute  difcharge  of  the  eflecls  as  well 
as  of  his  perfon  :  it  certainly  was  not  fo  even  by  the  law  of 
England,  till  the  ftatute  of  the  4  ^9*  5  J/i?u  which  was  tempo- 
rary at  lirft,  and  never  intended  to  be  a  perpetual  law,  but  was 
made  in  confideration  of  two  long  wars  which  had  been  very 
detrimental  to  traders,  and  rendered  them  incapable  of  paying 
their*  creditors  •,  but  I  much  queftion  whether  it  is  fo  by  the  law 
of  any  other  country  except  England-,  the  exempting  his  wear- 
ing 
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ing  apparel  or  tools  of  his  trade,  v/as  left  to  the  difcretiorj  of  the 
Roman  Pr^tor,  but  v/as  not  a  binding  law  upon  him  there,  as 
it  is  here. 

Can  it  then  be  doubted^  that  if  the  bankrupt  gives  a  new 
fecurity,  that  his  efFe£ls  are  all  liable  ?  Suppofe  by  our  law  un- 
der the  infoivent  a6lsj'  the  debtor  delivers  up  his  all,  as  the  fla* 
tute  requires,  which  is  the  ce^o  bo7iorum  of  the  Romajis^  and  the 
juflices  of  peace  difcharge  his  perfon,  and  he  afterwards  gives 
a  bond  for  the  refidue  of  the  old  debt;  will  not  this  be  bindinc: 

o 

upon  him,  notwithitanding  his  being  cleared  under  the  in- 
foivent aci? 

In  the  prefent  cafe,  I  think  I  might  reft  here,  without  going, 
any  farther  ;  but  fuppofmg,  by  the  law  of  Holland^  his  perfon 


Ex^arfe 
Burton.. 


If  a  debtor  clear- 
ed undti  the 
infolveiit  a.€ta 
afterwards  gives. 
»  boi.dfbr  the 
refidue  of  the 
Okldebt,  this 
will  be  binding 
upon  him. 


If  a  bankrupt, 
af:er  his  dif- 

fiitufe effea^s,  ia  and  cffccts  wtxc  acSlually  difcharged,  I  am  very  far  from  being 

point  of  juflice 
ht  ought  to 
make  good  the 
deliciency,  tho 
no  court  will 
compel  him. 


clear,  v/hether  a  bond  given,  as  this  was,  for  the  refidue  of  a 
debt,  would  not  make  his  effecls  liable  to  anfv/er  it  j  for  if  a 
bankrupt  after  his  difcharge  gets  future  effecls,  in  point  of 
juilice  and  ccnfcience  he  ought  to  make  good  the  deficiency, 
tho'  no  court  of  equity  or  prsetor  would  do  it  for  the  creditor. 

Here  is  a  man  wants  a  fecurity  to  the  J^frican  company,  for 
his  exercifing  an  oiHce  of  governor  in  one  of  their  fettlements, 
and  llkewife  a  fum  of  money  ;  was  it  not  very  reafonable  for  the 
petitioner  upon  fuch  an  application  to  fay,  if  I  do  this,  you  fliall 
give  me  a  bond  for  the  refidue  of  my  old  debt,  fince  I  run  a 
rifque  of  forfeiting  to  the  company  if  you  mifbehave? 

I  am  of  opinion  on  fuch  a  cafe  fo  circumfi;anced,  that  the 
petitioner  is  intitled  to  be  admitted  a  creditor  for  the  whole 
money  upon  his  bond,  and  lay  no  ftrefs  upon  the  word  com- 
pofition,  in  the  determination  in  Holland,  for  it  .was  a  difpofi- 
tion  made  by  the  judge,  and  not  a  voluntary  compofition  by 
tlie  bankuipt. 

tcrd  Chavcellor  bankrupt  applies  to  an  old  creditor,  after  a  difcharge  by 

feemed  CO  think,  certificate,  to  lend  him  a  new  fum  of  money,  to  carry  on  his 
jf  a  bankrupt,    t-^^^^g    or  to  become  a  fecurity  for  any  office  ;  lam  inclined  to 

atteraaifcharge,  ,  ,         ^        ,       ^  ^,        .  ^ 

applies  to  an  old  t'lmk  that  this  ought  to  be  a  good  coniideration  lor  nis  givmg 
creditor,  to  lend  bond  for  the  remainder  of  the  old  debs-,  and  that  he  ought  to  be 


admitted  a  creditor  for  the  whole  debt  under  the  fecond  com« 


him  a  w'.w  fuin 
of  money  to  car- 
ry on  his  trade,  m.iihon  ;  but  1  will  not  be  bound  down  by  this  opinion,  though 
ortobtf  hljfe-        I  prefent  advifed,  I  think  it  would  be  fo  ( i). 

cur.ity  lorany  ' 

office,  tliii  would  be  a  good  confidcratlon  for  his  giving  bond  for  the  remainder  of  the  old  debt,  and  th« 
»\'holc  may  be  proved  under  a  fecond  comniiliion. 

The  law  of  Thc  ncxt  day  Lord  Chancellor  faid,  he  had  looked  into  Voet  on 

gt^toJ^f"  ^^'^  Pa^idcB,  under  the  head  of  ce[fw  honcrwn,  2  toin.  lib.  42. 
hrorrjmioi\o\^z  tit.  3.  who  h-vs  dowii  the  law  of  Holland  exactly  as  the  Dlgejl 
tiiei)%?,  andis  <-|Qpg  jj-j  {^(^\^  cafcs,  that  it  IS  no  difcharge  of  efFefts,  but  only  of 
^ff/a:\',S'on?y       pcifon,  fomc  few  trifles,  as  wearing  apparel,  b'r.  excepted* 

«f  the  periO-i. 

(l)  See  ^purrct  v.  SpilUr^  anie  105,  note  I. 


'Bankrupt. 
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Ex  parte  Green.  jft^guj^  tKe  7th, 

1746. 

^'"I'*^  H  F.  petitioner  is"  an  affignee  under  a  fecOnd  commiiHon    q,^^^  j.g^ 

Jl     of  bankruptcy  againft  Boivlery  who  had  been  diicharged  ^^^^  ^  ^ 
once  before  under  a  former  cornmiffion,  afterwards  again  under  dirclwgedby\h* 
the  infolvent  debtors  a£tj  and  now  by  a  certificate  under  a  fe-  infoivent  debt- 
cond  cornmiffion,  taken  out  by  his  friends  for  that  purpofe.        01s  acc,  be- 

r   1  •  •       •      nriT         111  7     ^      •  r  coines  a  bank* 

The  prayer  of  the  petition  is,  Ihat  the  oanKrupt  s  certincate  ruptafterv/irds> 
may  not  be  allowed,  and  infifled  by  the  aflignee's  counfel,  that  ^-'s  certificate 
according  to  a  claufe  in  the  aft  made  in  the  5  Geo.  1.  relating  to  ^^^^\\\\^^^^xl 
■future  effects,  he  cannot  be  difcharged  by  a  certificate,  as  to  his  lowed  oni}- asa 
cftate  under  a  commifiion  of  bankruptcy,  if  he  has  been  before  difchcrge  of  hi3^ 
difcharged  under  the  fhatute  for  reHef  of  infolvent  debtors.         o"hb  Vuturref- 

That  claufe  is  as  follows  :  tateandellefti, 

"  Provided  always,  and  be  it  further  enabled,  That  from  and 
after  the  24th  of  yune  1732,  in  cafe  any  commiflion  of  bank- 
ruptcy  fhall  iiTue  againft  any  perfon  or  perfons,  who,  after  the 
faid  24th  of  June  1732,  (hall  have  been  diicharged  by  virtue 
"  of  this  a£l,  or  fhall  have  compounded  with  his  creditors;  or 
delivered  to  them  his  eilate  or  eiFefts,  and  been  releafed  by 
"  them,  or  been  difcharged  by  any  a£l:  for  the  relief  of  infolvent 
"  debtors,  after  the  time  aforefaid,  that  then  and  in  either  of 
thefe  cafes,  the  body  and  bodies  only  of  fuch  perfon  and  per- 
fons  conforming  as  aforefaid,  fhall  be  free  from  arreft  and  im- 
"  prifonment  by  virtue  of  this  aft  ;  but  the  future  eilate  and  ef** 
*^  fefts  of  every  fuch  perfon  and  perfons  fhall  remain  liable  to 
his  creditors,  as  before  the  making  of  this  aft,  (the  tools  of 
trade,  the  neceffary  houfhold  goods  and  furniture,  and  necef- 
**  fary  wearing  apparel  of  fuch  bankrupt,  and  his  wife  and  chil- 
dren  only  excepted),  unlefs  the  eftate  of  fuch  perfon  or  per* 
"  fons  againft  whom  fuch  commifTion  fliall  be  awarded,  fhall 
*^  produce  clear,  after  all  charges,  fuHicient  to  pay  every  credit- 
**  or  under  the  faid  commiffion,  fifteen^  fliillings  in  the  pound 
"  for  their  refpeftive  debts." 

Unlefs  fome  fraud  had  been  fhewn,  this  man  feems  to  me  to 
be  intitled  to  his  certificate^  but  of  a  fpecial  nature. 

This  aft  of  parliament  has  made  two  provifions,  one  with  re- 
gard to  the  perfon  of  the  bankrupt,  the  other  with  regard  to  his 
effcate,  for  before  the  making  the  faid  aft,  neither  were  difcharged, 
but  both  were  liable. 

Then  comes  this  claufe,  and  makes  a  particular  kind  of  dif- 
charge  in  this  fpecial  cafe  j  an  abfolute  one  as  to  his  perfon, 
with  regard  to  all  his  creditors  before  the  commiffion,  but  upon 
9  particular  circumllance  only,  with  regard  to  his  eftate. 

Therefore  fome  kind  of  certificate  he  raufl:  have,  the  prefent    f  258  J 
leems  to  be  a  general  one,  and  I  do  not  fi^nd  that  the  form  of  the 
certificate  is  fettled. 

The  certificate  being  read,  appeared  to  be  a  general  one, 
whereupon  Lord  Cha?icellor  made  it  fpecial,  by  ordering  this  cer- 
tificate to  be  allowed  a  difcharge  of  the  bankrupt's  perfon  only, 
but  not  of  his  future  ellute  and  efFefts. 


(Zz)  Rule  as  to  a  Bankrupt's  future  Effeclsm 

Vide  under  the  Divlfion,  Rule  as  to  taking  out  a  fecond  Commiffion, 

<?2?o^crthes6ch^  Ex  parte  Burton. 

2744. 

Vide  under  the  Dlvfion,  Rule  as  to  the  Infolvent  Debtors  A^. 

Jtigufi  iVz  T^j,  Ex  parte  Green. 

Vide  tinder  the  fame  Divifion,. 

(Aaa)  Ride  as  to  a  Ceffto  Bonorunu 

o-ff.^^,- the  26th,  parte  Burton. 

1744-  ^ 

Vide  under  the  DlvftoUy  Rule  as  to  the  Infolvent  Debtors  A6t* 

t  259  ]       (Bbb)  Ride  as  to  Depofts  under  Commifftom  of  Bankruptcy^ 

Cffoherthe  loth,  -n       r  r>7  'rj 

J7^^.j  nromley  v.  Lmia, 

Cafe  1 39.  *    Petition  on  the  behalf  of  the  reprefentatlve  of  a  perfon 

^.  intiaed  to  jr\  who  was  intitled  to  navy  bills  to  the  amount  of  6000  /. 

i^i^ij'^deponta  y^^^  ^7^1  depofited  them  in  the  hands  of 

them  with  Sir  Sir  Stephen  Evans  and  his  partner  Hale^  who  gave  a  note  fpeci- 

Stephen  E-vans,  fyingr  them,  and  promifine:  to  be  accountable.    In  fix  nlonths 

who  gave  a  note  o-     o/  i       -n         i  i  i 

to  be  accounta-  alter  Dir  btephen  xLvans  becomes  a  bankrupt. 

kle  for  them,  and 

in  fix  months  afterwards  becomes  bankrupt.  The  reprefentative  of  A.  petitions  to  be  admitted  be- 
fore the  Mafter  to  prove  both  principal  and  intereft  to  the  time  of  the  decree,  as  navy  bills  in  their 
nature  carry  intereft.  As  this  is  a  fpecial  depofit,  a  calculation  fliall  be  made  of  the  value  of  the  whole 
kitire  thing  depofited,  both  principal  and  intereft;  at  the  time  of  the  dcpofit,  and  intereft  not  to  run  on 
as  in  a  fimple  debt. 

The  application  now  was,  that  the  petitioner  be  admitted  be- 
/  fore  the  Mafter,  to  whom  the  caufe  (lands  referred  between  the 

affignees  and  reprefentatives  of  Sir  Stephen  Evans ^  to  prove  both 
the  principal  and  intereft  to  the  time  of  the  decree,  as  navy  bills 
in  their  nature  carry  intereft. 

"When  the  petitioner  appeared  before  the  commiflioners  of 
bankruptcy,  they  fet  a  value  upon  the  navy  bills,  according  to 
'    the  market-price  they  bore  at  the  day  of  the  depofit,  which  was 
only  4200  /.  becaufe  there  was  a  large  difcount,  as  there  was 
no  publick  fund  appropriated  for  the  payment  of  them. 

Lord 


Xanltcupf. 
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Lord  Chancellor  :  I  cannot  allow  the  petitioner  to  come  in  as  a  Bromley -y. 
creditor  before  the  Mafter  for  the  interejl  upon  the  navy  bills  as  ^"^^i^- 
well  as  the  principal,  becaufe  there  is  a  plain  diftin^lion  between 
debts  thnt  carry  intereft  and  a  fpecial  depofit  of  goods  and  flock; 
for  in  the  former  the  intereft  fhall  be  continued  down  to  the 
date  of  the  commiffion  ( i )  ;  but  in  the  latter  'tis  otherwife,  for 
the  interefl  flops  from  the  time  of  the  depofit,  and  a  calculation 
fliall  be  made  of  the  value  of  the  whole  entire  thing  depofited, 
both  principal  and  intereft,  be  it  flock  or  goods,  according  to  the 
market  price  at  the  time  of  the  depofit,  and  intered  not  allowed 
to  run  on  as  in  tlie  cafe  of  a  fimple  debt. 

The  petition  difmiiTed. 

(i)  SceBrmeleyY.  GgoderCt  mnte  J^,    Ex  ^ar/e  BtKnett,  jpcR.  2  vol.  5:8. 
(C  cc)  Ri/le  as  to  "Relation  under  Commijfions  of  Banhruptcy,        [  260  ] 


Bariuell  and  Others,       ■  ■  Plaintiffs, 


March  5(:hj 


Ward  and  Otliers,        ■  ■        Defendants.  '744- 

TH  E  defendant's  brother  conveyed  the  moiety  of  a  rever-  Cafe  140. 
fionary  eftate  for  lefs  than  half  the  value  to  her,  and  in  a  where  the  aa 
month  afterwards  furrenders  himfelf  to  prifon,  and  during  his  ofL^^'^j^^ruptcy is 
lying  there,  before  the  two  months  were  expired,  he  turns  his  Jwo months! 
book  debts  into  notes,  and  indorfes  over  one  from  Sir  Roger  perfon  /hall  b« 
,  Burgome^  and  another  from  Sir  Frands  Shipworth  to  Barbara  and  deemed  a  bank- 
Margaret  Ward,  day  of  his 

A  commiffion  of  bankruptcy  was  afterwards  taken  but  againfl  Surrender  to  pii- 
W ard,  and  the  plaintiffs  were  chofen  affignecs,  who  have  brought  fo"as^co^["^"' 
this  bill  to  fet  afide  the  conveyance,  and  pray  tliat  the  plaintiiFsj  reach  all  inter- 
and  the  other  creditors  may  have  the  benefit  of  the  faid  eftate,  "^diate  tranf- 
and  that  the  deeds  relating  thereto  may  be  delivered  to  them,  ^ 
and  that  the  faid  notes  and  fecurities  may  be  alfo  delivered 
to  them,  and  that  they  may  have  a  fatisfa£lion  from  fuch  of 
the  defendants  to  whom  the  fame  were  indorfed,  affigned,  or 
delivered. 

The  counfel  for  the  plaintiffs  infilled,  that  the  conveying 
lands  for  half  the  value  is  an  a£l  of  bankruptcy  of  itfelf,  and 
that  the  fifter  of  the  bankrupt  ought  to  be  directed  to  convey 
the  fame  to  the  afHgnees,  and  that  the  notes  being  tranfac- 
tions  during  the  intermediate  time  between  his  imptifonment 
and  the  lying  there  two  months^  that  when  the  two  months  were 
complear,  he  fhall  be  deemed  a  bankrupt  from  the  firfl  day  of 
his  furrender  to  prifon  by  relation,  fo  as  to  over-reach  all  inter- 
mediate tranfaaions. 

On  the  part  of  the  defendants  it  was  urged,  that  the  feveral 
deeds,  and  the  iudorfement  of  the  notes,  were  previous  to 
Ward's  bankruptcy,  and  that  the  bankrupt  being  indebted  to 
the  defendant  Martha  Doughty  in  450/.  on  bond,  did,  in  Sep- 
temhr  1^41,  execute  a  warrant  of  attorney  to  confefs  judgment 
for  the  faid  debt,  and  that  being  alfo  indebted  to  his  filter  B.ir- 

Vol.  I.  bura 


Barwell -y.  hara  Ward  in  60/.  he  did,  by  indentures  bearing  date  in  Sep^- 
tember  ly^i)  convey  to  her  and  her  heirs  his  reverfionary  m- 
tereft  of  the  faid  premiffes,  who  did  then  deliver  up  a  bond, 
which  had  been  given  her  for  150/.  to  be  cancelled,  of  which 
debt  60 L  remained  due,  and  the  deeds  were  executed  a  few  days 
after  they  bore  date,  but  before  Ward  had  committed  any  a£l 
of  bankruptcy. 

Lord  Chancellor  :  The  prefent  is  a  plain  cafe,  and  appears  to 
be  a  fraudulent  conveyance  to  cover  the  eftate,  for  the  deeds  are 
executed  at  a  time  when  Ward  was  in  declining  circumftances, 
having  in  the  OBoher  following  furrendered  himfelf  in  difcharge 
of  his  bail,  and  was  confined  in  prifon. 
261  3  more  than  60/.  paid  for  the  moiety  of  an  eftate  in  rever- 

fion,  of  the  value  of  39  /.  a  year,  which  is  pretended  now  to 
be  redeemable  on  payment  of  60  /.  but  no  claufe  of  this  kind  in 
the  deed  itfelf,  for  it  is  an  abfolute  bargain  and  fale. 

The  court  in  this  cafe  ought  to  do  no  more  than  to  let  the 
deed  ftand  only  as  a  fecurity  for  the  money  really  and  hona  fidt 
advanced. 

It  is  not  difputed  but  that  Mr,  Ward  was  a  bankrupt  at  the 
end  of  the  tnve  months ^  and  that  the  a£l  of  parliament  by  relation 
makes  him  fo  at  the  time  he  indorfed  the  two  notes  *,  but  it  has 
been  faid  by  the  defendant's  counfel,  the  afTignees  might  have 
brought  an  a61:ion  of  trover,  but  it  would  have  been  very  dif- 
ficult to  have  defcribed  the  notes  at  law  properly,  and  therefore 
the  plaintiff  is  right  to  come  here  for  a  difcovery. 

It  has  been  alfo  faid,  the  bankrupt  indorfed  the  notes  to  raife 
a  fum  of  money  to  put  out  his  apprentice  to  another  mailer,  for 
the  reft  of  his  time,  * 
The  moft  equitable  method  is  to  allow  him  a  grofs  fum  out  of 
the  bankrupt's  effects,  and  commiftioners  of  late  years  have  re- 
commended it  to  creditors  to  allow  it,  and  in  my  opinion  very 
rightly,  for  it  would  be  hard  to  make  him  come  in  as  a  creditor 
^  '  under  the  commiffion  (i). 

His  LordJJjip  declared  that  the  leafe  and  releafe  of  September, 
ought  to  he  Jet  aftde  as  an  abfolute  conveyance-^  and  to fl and 
only  as  a  fecurity  for  what  (f  afiy)  was  really  due  from  Ward  the 
hanhrupt  to  defendant  Barbara  Ward  upon  the  bond^  and  referred  it 
to  a  Mofler  to  inquire  whether  at  the  execution  of  the  faid  deeds  any 
fuch  bond  was Juhffling^  .and  what  money  was  bona  fide  due frotn  the 
bankrupt  to  Barbara  thereon^  and  if  no  money  due  at  that  time^  that 
Barbara  fmild  then  co?ivey  the  faid  premiffes  to  the  plaintiffs  in  truji 
for  the  creditors » 

His  Lordiliip  alfo  declared,  that  the  affignment  of  the  two 
notes,  being  after  Mr,  Ward  was  in  point  of  law  a  bankrupt, 
is  void,  and  directed  the  Mafter  to  fee  if  the  notes  are  in  the 
hands  of  Martha  Doughty^  or  in  whofe  hands,  and  whether  fhe 
hath  received  any  money  thereon,  and  to  inquire  what  fiie  paid 
in  confideration  of  the  faid  notes,  and  whether  the  fame  was  ap- 
plied to  procure  another  mafter  to  the  apprentice,  and  if  fo,  how 


(l)  See  Ex  parte  Sandhyi  ante  149. 


much 


much  was  proper  to  be  allowed  (according  to  the  ufual  courfe  of  Barwell  v' 

proceedijigs  under  commiffions)  for  turning  over  the  apprentice  Ward. 

of  a  bankrupt  to  another  mafter,  and  fo  much  to  be  allowed  to 

Martha  Doughty^  and  the  furplus  fhe  is  to  pay  over  to  the  af- 

fignees,  and  deliver  up  the  faid  notes,  and  decreed  the  defendant 

Barbara  Ward  to  pay  cods,  fo  far  as  relates  to  the  conveyance  to 

her,  to  this  time  ( i ). 

(i)  Reg.  Lib.  A.  1744.  f.  233.  Trihe  Afiignee  Langman  v.  Leith,  z  Burn*  ^■ 
\.  Wehbcr,  jDaivVj  B.  Laws,  376.    King  Ea/i,i^i. 


(D  dd)  Rule  as  to  an  Extent  of  the  Crown.  [  2*52  ] 

Ex  parte  Marfiall  and  Others;  in  the  Matter  of  Garwaf^     M.r.i>the  aSth, 
Bankruptcy, 

TTATT ON  was  furety  in  a  bond  with  Garway  to  anfwer   Cafe  141. 
particular  debts  ;  G^^rw^^j? becomes  a  bankrupt,  and  an  ex-  Partof  s.C. 
tent  of  the  crown  is  taken  out  againd  Hatton^  who  pays  the  ^"'^^  ^^9?  i3i' 
debt  after  difputing  it  for  fome  time,  and  is  put  to  an  expeiice  An  extent  of  the 
thereby,  crown  is  taken 

outagainft  a 

furety  of  a  bankrupt  who  pays  the  debt,  after  difputing  it  fome  time,  and  beingput  to  an  expence  there- 
by. He  fliall,  notwithftanding  he  difputed  the  payment  of  ajuft  debt,  be  admitted  to  prove  the  ex* 
pences  of  fuch  fuit  under  the  commiflion  againft  the  principal. 

Hatton  is  flnce  dead,  and  his  reprefentatives  apply  now  to  be 
admitted  creditors  under  Garway' s  commilTion,  and  to  prove 
the  expences  he  was  put  to  in  the  difpute  with  the  crown  the 
counfei  for  the  affignees  oppofed  it,  and  infilled  that  notwith- 
ftanding as  between  debtor  and  creditor,  the  latter  is  intitled  to 
have  compleat  fatisfa£l:ion  againft  the  furety  as  well  as  the  prin- 
cipal;  there  is  no  rule,  that  if  a  furety  difputes  a  juft  debt,  and 
occafions  an  expence  by  that  means,  that  he  fhall  charge  the  eftate 
of  the  principal  with  the  expences  of  fuch  a  fuit. 

Lord  Chancellor  :  I  know  of  no  fuch  diftin£l:ion,  and  it  would 
be  a  very  hard  cafe  here,  as  the  failing  of  Garway  v^as  in  all  pro- 
bability the  fole  occafion  of  the  difficulties  that  Hatton  W2.^  under,  tion  and^execu- 
and  made  him  incapable  of  paying  the  demand  of  the  crown  ;  and 
as  an  extent  is  both  an  a6liori  and  execution  in  the  firft  inftance, 
Hatton^  in  his  fituation,  could  not  be  fuppofed  prepared  to  pay 
it  immediately,  and  therefore  no  pretence  to  fay  his  reprefenta- 
tives ftiall  be  precluded  from  proving  the  expences  Hatton  was 
to  put  in  the  fuit  with  the  crown. 


An  extent  of  the 
crown  is  an  ac- 


tion in  the  firlt 
inftance;. 


Anon*. 


O.?o^rr  the  26th, 
17^5- 


A Petition  on  behalf  of  a  bankrupt  to  be  difcharged  from  a 
commitment  under  an  extent  of  the  crown,  having  fur-    Caie  142. 
rendered  himfclf  to  the  commifhoners,  and  conformed  him-  ij.nl-vupt, 
fclf  according  to  the  a(Sls  of  parliament  relating  to  bankrupts,    thou^jh  he  hai 

conf;nmed  in 

tvery  refpcft  to  the  ad:«  relating  to  binkruptcy.  Cannot  be  difchar^ifid  from  a  commitment  under  an 
•utentot  the  crown. 

S  2  Lord 
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Anon\  Lord  Chancellor  :  The  crown  is  not  within  the  ftatutes  of 

bankrupts,  and  therefore  he  cannot  be  difcharged  from  a  commit- 
ment on  behalf  of  the  crown. 


[  3     (Eee)  Rule  as  to  Creditors  ajfenting  or  dtjfenting  to  a  Certificate, 

Ex  parte  Turner. 
Vide  under  the  Divijlon^  Joint  and  Separate  Commijfion, 


Auguji  the  14th, 
1742. 


OBohtr  the 
a6th;  1745. 


March  the  25th, 
^750- 


Dtcemhtr  the 
aift, 1752. 


No-vemhtr  the 
loth,  1748. 

Cafe  143. 

An  order  fordif- 
folving  an  in- 
injundlion  n'lji 
will  be  made 
abfolute,  not- 
withftanding  the 
piaintift'  is  a 
bankrupt,  unlefs 
he  fhews  caufe. 


'  Ex  parte  Lindfey. 

Vide  under  the  Divifiony  What  isy  or  is  not,  an  ElcBion  to  abide 
under  a  Commijfion, 

Ex  party  "WiUiamfon. 
Vide  under  the  Divijion,  Rule  as  to  a  Certificate, 

In  the  Matter  of  the  Simpfon^z  Bankruptcy. 
Vide  under  the  Divijian,  Rule  as  to  PartnerJJjip* 
(F  f  f )  Ba?ikruptcy  no  Abatement, 
Anon'. 

MR.  Wilhraham^  where  the  defendant  had  an  order  for  dif- 
folving  the  injun£lion  nijiy  moved  it  might  be  made  ab- 
folute, unlefs  caufe  fliewn  before  the  rifing  of  the  court. 

Mr.  Seivell  of  the  other  fide  faid,  the  caufe  was  abated  by  the 
plaintiff's  having  become  a  bankrupt  fince  the  granting  of  the 
injundion,  and  that  the  affignees  under  the  commiffion  have  not 
as  yet  revived. 

Lord  Chancellor  :  Bankruptcy  is  no  abatement  ( i ),  and  there- 
fore if  he  had  any  caufe  to  fhew  he  mufh  go  on,  or  he  would  dif- 

folve 


(i)  Brarnhall  v.  Crofs,  Exchq.  Hill. 
Term,  1790.  This  was  a  motion  to  dif- 
niifs  the  bill  with  cofts  for  want  of  pro- 
fecution  unlefs  caufe.  The  caufe  fnewn 
was  the  bankruptcy  of  the  plaintiff  after 
the  bill  filed,  and  before  the  bill  became 
difmiiTible.  The  cafe  of  Taitv .  Canvicky 
27th  of  June  1786,  was  cited,  v/herein 
the  bill  had  been  difmiiTed  Qut  ivlthont 
cofis)  for  want  of  profecution  notvvith- 
llanding  the  bankruptcy.  The  Lord 
Chief  Baron  thought,  that  the  circum- 
flancesof  this  cafe  were  fuch  as  to  entitle 
the  plaintiff  to  no  favour;  and  the  bill 
was  dilmiiTed  cofts.    In  Sdlas  v. 

Danfon,  Chan,  December  the  ^tb,  1790, 


a  motion  was  made  to  difcharge  an  order 
for  difmiiTing  the  bill,  which  was  filed  in 

1788.  The  anfwer  was  put  in  in  February 

1789.  The  fole  plaintiff  became  a  bank- 
rupt mMarcb  1789.  In  December  17B9  the 
defendant  without  notice  to  the  af- 
fignees  of  the  bankrupt  obtained  an 
order  to  difmifs  the  bill  for  want  of  profe- 
cution with  cofts.  The  plaintiff  gave  no- 
tice of  a  motion  to  difcharge  the  Order 
of  difmiflion  for  irregularity.  The  de- 
fendant's folicitor  undertook  in  writing 
not  to  proceed  on  the  order  of  difmilTion, 
and  oflered  to  pay  the  coils,  but  he  did 
not  pay  them.  Now  notice  was  given 
by  the  plaintiff  to  difcharge  the  firil  or- 
der; 


folve  the  injuiiv^ion  :  Upon  which  he  fliewed  exceptions  for 
caufe,  which  were  allowed  upon  the  common  terms  of  procur- 
ing the  Mailer's  report  in  four  days. 


Anok' 


der  ;  it  being  at  prefent  a  bar  to  the  af- 
fignees  continuing  the  fuit  by  fupple- 
jiiental  bill.  The  cafes  of  Tait  v.  Car- 
wick  and  Brarahall  V.  Crofs  were  cited. 
Lord  Thurlozv  at  full  doubted  whether 
he  could  difcharge  the  order:  but  the 
application  to  have  the  order  of  difmif- 
fal  difcharged  was  renewed  the  14th 
of  January  1791,  when  his  Lordfhip  faid, 
he  could  not  make  an  order  difmifTing 
the  former  order,  becaufe  that  would 
acknowledge,  that  there  could  be  an 
order  made  after  bankruptcy  and  when 
the  fuitj  as  he  conceived,  was  abated. 
He  thought  it  was  abated,  by  analogy 
to  abatement  at  law,  which  always  takes 
place  on  a  bankruptcy  before  judgment 
either  final  or  interlocutory  ;  and  fo  it 
was  in  the  cafe  of  Mo?ik  v,  Morris ^ 
I  Mod.  93,  and  Waugh  v.  Jufen^ 
3  Term  Rep.  437.  He  fiiid,  that 
iiotwichflanding  the  Exchequer  prac- 
tice, this  was  an  order  improper  to 
have  been  made,  and  improper  to  be 
noticed  now :  that  it  was  a  mere 
nullity,  and  that  the  bankruptcy  before 
judgment  or  decree  was  equally  an  abate* 
ment  in  equity,  as  well  as  at  law  :  that 
the  cafe  in  Atkyns  263,  nvhere  Lor^f  Ha rd- 
wicke  nvas  reported  io  fay^  It  tuas  no  ahate- 
7nenti  ivas  Hi  reported ;  fcr  the  order^ 
luhich  had  been  exwnined^  did  not  ivarra-nt 
the  report :  that  the  affignecs  (hould  now 
£le  their  fupplemental  bill,  which  would 
take  up  the  proceeding  from  the  very 
date  of  the  bankruptcy,  and  To  call  out 
this  intermediate  order  totally.  His 
Lordfhip  admitted,  that  this  was  not  a 
ftrid  bill  of  revivor,  nor  even  of  fupple- 
ment,  but  an  original  bill  in  nature  of 
a  fupplemental  bill  ;  and  that  there  muft 
be  a  decree  in  the  fupplemental  fuit  it- 
felf ;  but  ftili  he  thought,  that  the  ori- 
ginal fuit  was  gone  by  the  bankruptcy 
here  as  at  law,  and  yet  that  fuch  new 
fuit  by  the  alhgnees  might  take  never- 
thelefs  the  benefit  of  the  former  luit. 


He  therefore  refufed  the  motion  to  dif- 
charge the  order  for  difmilling  the  origi- 
nal bill  for  want  of  profecution.  Da^ 
•vidfon  V.  Butler,  in  the  Exchequer  the  %%th 
of  April  1793.  A  motion  was  made  to 
difmifs  the  bill  for  want  of  profecution 
unlefs  caufe.  Mr.  Cooke  now  fhewed  for 
caufe,  that  the  bill  was  filed  for  an  in- 
jundlion  againft  the  defendant's  proceed- 
ing at  law  upon  certain  notes,  which 
were  in  the  defendant's  pofTeilion  and 
drawn  by  one  Baker  7i%  the  co-partner  of 
the  plaiotilF,  after  the  diilolution  of  the 
co-partnefliip  for  a  fubfequent  debt,  and 
at  a  time  the  defendant  knew  the  co- 
partnerfliip  was  diflblved  ;  i^nd  that  the 
plaintiff  became  a  bankrupt  fince  the 
filing  the  bill :  he  thcrerore  infilled, 
I  ft,  that  the  fuit  was  abfolutely  abated, 
and  therefore  not  liable  to  be  difmiiied, 
for  which  he  cited  the  cafe  of  i^eUas  v. 
Danjufon  :  zdly,  that  if  the  bill  fhoald  be 
difmiiled,  yec  that  it  ought  not  to  b« 
with  colls.  Tait  v.  Carioick,  June  27th 
1786.  Ml'.  Abbot  contra  f^iid,  that  there 
were  cafes  in  the  Exchequer,  where  the 
bill  had  been  difmified,  ^ui-z.  Tait  v.  Car- 
=wick,  and  Bramhall  v.  Crofs,  The  Lord 
Chief  Biiron  faid,  it  was  the  clear  elia- 
bliihed  prd«5lice  of  that  court       to  con- 

fder  Bankruptcy  as  an  abats?ncnt  :  that 
the  only  difficulty  arofe  from  the  cafe  in 
Chancery  ;  but  as  that  cai'e  did  not  ap- 
pear to  have  been  fo  fully  debated  on  au- 
thorities, they  thought  u  ought  not  to 
prevail.  He  faid,  thac  equity  fhould 
follow  the  practice  of  the  courts  of  law 
in  this  refped  ;  and  that  in  reafon  the 
mere  bankruptcy  of  the  plainritt  ought 
not  to  prevent  the  dcfcndanl;  from  being 
reimburfed,  if  he  can,  for  the  expence 
of  the  fuit.    Hothain  Baron,  and  Thcmp- 

fon  Baron,  concurred,  and  the  bill  was 
ordered  to  be  difmiffed  with  colls.  See 
alfo  Lingard  v.  IVcggy  '\^  Bro.  Cha.  Rep. 
435- 


(Ggg)  Arrejl  upon  a  SitJida^  for  a  Contempt  regular. 

Ex  parte  Whitchurch. 

Vide  Title  Arrejl^  under  the  Div'/Jiaij  Where  good  on  a  Sur.da^ 

S  3 


Jtifi  the  }d, 
1749. 
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CAP.  XVI. 

•Baron  anti  feme. 

(A)  How  far  the  Hiifhand  Jhall  he  hound  hy  the  Wfe's  Jim 
before  Marriage* 

(B)  How  far  a  Feme  Covert  foall  he  hound  hy  the  AEls  in 
which  f  je  has  joined  with  her  Hifhand, 

{f^')  Concerning  the  Wif  s  Pin-money  and  Paraphernalia, 

(D)  How  far  Gifts  bet  wee  ?t  Htfbajid  and  Wife  will  he  fup^ 
ported, 

(E)  Concerning  Alimony  and  Separate  Maintenance, 

(F)  Rule  as  to  a  Poffhility  of  the  Wife, 

[  265  3     (Aj  How  far  the  Hu/hand Jhall  be  hound  by  the  Wife's  Acls  before 

Marriage, 

March  the  2d, 

1737*  Samuel  Newfead,  Stohes  2LTid.Sufafinah\{\^'Vsfi£Qy  \  pi^jj^|.jfpg 

Atkinfon  and  Elizabeth  his  Wife,  and  others,  J 

Samuel  Searles^  Miller  and  Balls^  and  others,  — ■    Defendants t 

Cafe  144.  ^     plaintiff  Newjlcad  is  the  eldefl:  fon  and  heir  of  Eliza- 

Av/idow  who  J.  ^i^i  l^te  the  wife  of  Newjlead  fenior,  who  was  the  eldefl 
had  two  children  daughter  and  coheir  of  Elizabeth  Searles  deceafedf  hj  John  Mar- 
band  anTno^^^^'  ^^^"^  former  hufband,  and  the  plaintiff  Sufannah  is  the  youngeft 
provifion  made  daughter,  and  another  of  the  coheirs  of  Elizabeth  Searles  deceafed, 
for  them,  and  by  John  Martyn,  and  the  plaintiff  Elizabeth  the  wife  of  Jofeph 
dren  eaThof  '^""  ^^'^'^Y^^^  the  daughter  of  Sufannah  Stokes,  and  grandchild  of 
them  a  child,      Elizabeth  Searles, 

and  being  in 

polTeffion,  in  her  own  right,  of  freehold,  copyhold,  and  leafchold  eftates,  by  articles  before  her  fecond 
marriage,  to  which  her  hulband  was  a  party,  and  by  his  confent,  conveys  the  whole  to  Iruftees,  that 
they  Ihculd  divide  the  heehold,  copyhold,  and  leafehold,  if  no  iflue  of  the  marriage,  in  moieties,  one  to 
the  plaintifl  her  grandfon,  his  heirs  and  affigns,  the  other  to  her  grandaughter  in  fee,  provided  if  there 
fhouli  any  child  or  children  of  the  marriage,  that  child  or  children  to  have  an  equal  ihare  of  the  faid 
ellates,  v.ith  the  grandfon  and  grandaughter. 

The  hufband  and  wife  afterwards  mortgage  the  fettled  eftates,  to  perfonswho  had  notice  of  the  fettlement. 

Declared,  that  the  fettlement  is  no  voluntary  agreement,  but  a  binding  one,  andnoinftance  where  fuch 
a  limitation  has  been  held  fraudulent,  and  void  againft  fubfequent  purchafers,  or  creditors  j  for  if  it 
fhculd,  no  widowj  on  her  fecond  marriage,  would  be  able  to  make  any  certain  provifion  for  the  iflue  of  a 
former. 

Mr.  Cornwnllis  feifed  in  fee  of  freehold  and  copyhold,  and  pof- 
fefled  of  leafehold,  lield  of  the  blfliop  of  Norwich  in  Suffolhy  of 
the  yearly  value  of  150/.  made  his  will  in  1698,  having  firfl 
iurrendered  his  copyhold  eftate  to  the  ufe  of  his  will,  and  there- 
by gave  to  Grace  his  wife  all  his  freehold,  copyhold,  and  leafe- 
hold, for  fo  long  as  fhe  iliould  continue  his  widow,  and  after 
her  deceafe,  then  he  gave  the  freehold,  copyhold,  and  leafehold 

eilatcs. 


cdates,  to  Elizabeth  Sear/eSy  then  Elizabeth  Martyn  Kis  daughter,  N^wstead 
and  her  heh's  ;  the  teftator  died  foon  after.  Searles. 

Elizabeth  Searles,  before  her  marriage  with  the  defendant 
Samuel  Searles^  by  indenture  dated  the  ^^^th  of  April,  1709,  be- 
tween her  of  the  firft  part,  Samuel  Searles  oi  the  fecond'part, - 
Smith  and  Maltyward  of  the  third  part,  reciting  the  will  of 
Mr.  Corrnvallis^  and  that  a  marriage  was  intended  between. 
Elizabeth  and  Samuel  j  and  that  it  was  agreed  Elizabeth,  fliould 
have  the  difpofition  of  her  eftates  after  the  death  o£  Grace ; 
Elizabeth  with  the  confent  of  Samuel  for  the  fettlement  of  her 
eftate  upon  fuch  children,  and  grandchildren,  as  Elizabeth 
fhould  have  living,  either  by  her  late  hufband  John  Martyn ^  or 
by  Samuel  Searles  at  the  time  of  her  death,  did  covenant  v/ith 
Smith  and  Maltyward,  that  they  and  their  heirs  fliould  after  the 
intended  marriage,  and  the  death  of  Grace,  ftand  feifed  of  the 
mefluage  held  by  leafe  of  the  bifhop  of  Norwich,  and  all  other  f  266  1 
the  faid  eftates  of  John  Cornwallis,  given  by  his  will  to  Elizabeth 
Searles  after  Grace^s  deceafe,  to  the  ufes  therein  and  after  men- 
tioned, that  is  to  fay,  when  the  freehold  and  copyhold  lands 
fhould  come  to  be  vefted  in  Elizabeth^  to  permit  Samuel  Searles 
to  receive  to  his  own  ufe,  during  the  coverture,  the  rents  and 
profits  thereof,  and  if  Elizabeth  furvived  Samuel,  then  (he  to  re- 
ceive them  during  her  life,  with  a  power  to  Elizabeth  to  charge 
the  faid  eftates  by  her  will,  or  any  other  writing,  with  200  /.  to  be 
paid  after  her  deceafe,  as  (he  fhould  appoint,  and  for  want  of 
fuch  appointment,  to  be  paid  to  Samuel,  and  after  the  deaths  of 
Grace  and  Elizabeth,  that  the  truftees  and  their  heirs  fuould  divide 
the  freehold,  copyhold,  and  leaf ehold  eftates  in  manner  following,  {that 
is  to  fay,)  if  no  ijfue  between  Samuel  and  Elizabeth  living  at  her  de- 
ceafe, that  then  they  fhotdd  convey  one  moiety  of  the  faid  premijfes  to 
the  ufe  of  the  plaintiff  ¥^itw^k.(t2.A,  his  heirs  and  affigns,  and  the  other 
moiety  to  the  ufe  of  the  plaintif  Sufannah  Stokes  her  daughter  fr 
life,  remainder  to  her  grandaughter  the  plaintiff  Elizabeth  Atkinfon, 
her  heirs  and  affigns  ;  provided,  if  there  fiould  be  any  child  or  chil- 
dren betweefi  Samuel  and  Elizabeth,  that  then  each  fuch  child  to 
have  an  equal  fh are  of  the  faid  efatCy  with  the  plaintiff  l^t\Y^t2^d 
and  Elizabeth  Atkinfon. 

The  marriage  took  efFe£l,  and  the  defendant  Searles  entred 
upon  the  freehold,  copyhold,  and  leafehold  lands,  and  received 
the  rents  thereof,  upon  the  death  of  Grace,  which  happened  in 
1 7 19,  and  enjoyed  the  fame  unto  the  death  of  Elizabeth,  which 
happened  in  September  1733,  without  leaving  any  iiTue  by  the 
defendant  Searles  ;  the  plaintiff  on  the  death  of  Elizabeth,  became 
intitled  to  the  faid  moiety  under  the  fettlement,  and  Sufannah 
Stokes  to  the  other  for  life,  with  remainder  to  Elizabeth  Atkinfon 
and  her  heirs,  and  infift  the  fame  ought  to  be  conveyed  accord- 
ingly, and  that  the  deed  of  the  30th  of  April,  1709,  ought  to  be 
carried  into  execution  ;  and  therefore  by  their  bill  pray  an  account 
of  the  rents,  i^^c.  received  from  the  freehold,  conyhold,  and 
Jeafehold  eftates,  fince  the  death  of  Elizaheth  Searles,  and  that 
one  moiety  of  tlie  relidue  of  the  profits  may  be  paid  to  the  nlain- 
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Newstiad  v.  tifF  Nezvjleady  the  other  to  the  plalntifF  ii^Vol^-j",  and  Sufannah  his 
SiARLEs.  ^yif^^  and  that  the  legal  eftate  of  the  faid  freehold,  copyhold, 
and  ieafehold  eftates  may  be  granted,  furrendred,  and  conveyed 
to  fuch  of  the  plaintiffs  as  are  mtitled  to  the  fame,  according  to 
the  fettlement  of  the  30th  of  April,  ijo^. 

The  defendant ,  S^^r/^-j  in  17 19?  together  with  Elizaheth  his 
wife  mortgaged  the  freehold  eftate  for  a  term  of  years,  for  200/. 
'  to  Pindar^  and  the  Ieafehold  eftate  was  afterwards  affigned  to 
him,  as  a  further  fecurity,  and  Searles  and  his  wife  levied  at  that 
time,  and  afterwards,  fines,  whereby  the  freehold  and  Ieafehold 
became  vefted  in  Searles  in  fee,  after  Elizabeth's  death,  fubjed^: 
to  the  mortgage. 

Searles  infilled  that  he  was  intitled  to  the  equity  of  redemp- 
tion, and  that  his  wife  executed  fuch  deeds  and  fines  out  of 
[  267  ]  afre6lion  to  him,  and  alfo  that  Elizabeth  dying  without  appoint- 
ing the  two  hundred  pounds  under  the  deed  of  the  30th  of  Jprily 
he  ought  to  have  it  paid  to  him. 

The  defendant  Miller  claims  as  affignee  of  Piiidar's  mort- 
gage term,  which  after  feveral  mefne  affignments  became  vefted 
in  him  the  26th  of  Marchy  1733,  at  which  time  he  advanced 
a  further  fum  to  Searles  and  his  wife,  and  that  there  is  now 
di;e  to  him  for  principal  1310/.  befides  intereft,  and  fays  that 
he  never  had  any  notice,  till  after  the  death  of  Elizabeth  Searles, 
of  the  plaintiff's  claim,  nor  of  the  indenture  of  the  30th  of 
Jpril,  1709. 

Lord  Chancellor  :  The  queftion  is,  Whether  the  articles  of 
the  30th  of  Jpnlf  ^1^9i  for  a  valuable  confideration  and 
binding,  or  ought  to  be  confidered  as  voluntary  and  fraudulent, 
with  refpeit  to  fubfcquent  creditors  or  purchafers? 

If  1  was  to  lay  it  down  as  a  rule  that  fuch  articles  as  thefe  are 
not  binding,  it  would  become  impofTible  for  a  widow  on  her  fe- 
cond  marriage  to  make  any  certain  provifion  for  the  ifTue  of  a 
former,  and  the  fecond  hufband  might  then  contrive  to  defeat 
the  provifion  made  for  thofe  children  ( i ). 

I  am  of  opinion  thefe  articles  ought  not  to  be  confidered  as  a 
voluntary  agreement,  and  that  the  plaintiffs  are  intitled  to  relief- 
in  this  court.  This  is  the  cafe  of  a  widow,  who  has  two  chil- 
dren by  a  former  hufband,  and  no  provifion  made  for  them,  and 
thofe  two  children  .have  each  of  them  a  child,  and  the  mother 
being  in  poffeifion  in  her  own  right  of  freehold  eftate,  Ieafehold, 
and  copyhold,  the  feeond  huft^and,  if  there  had  been  a  child 
born  alive,  would  have  been  intitled  to  be  tenant  by  the  curtefy 
of  the  freehold,  and  alfo  to  the  Ieafehold  and  copyhold  immedi- 
ately upon  the  marriage. 

To  prevent  this,  by  the  articles  before  the  fecond  marriage, 
200/.  is  allowed  to  be  raifed  by  the  wife  out  of  the  eftate,  and 
in  cafe  there  fliould  be  no  children  of  the  fecond  marriage,  then 
one  moiety  thereof  was  to  go  the  plaintiff  Newjlead  his  heirs  and 
1  affigns,  and  the  other  toSufa?mah  Stokes  for  life,  remainder  to  Eli- 

(i)  ride  Co  Hon  v.  Kin^,  2  P.  /F.  358.  674.  Countefs  of  Strathmore  v.  B<rMS, 
2  Bre.  Cha.  Rep.  3^^. 

zaheth 


%ahrfh  Jtki/ifofi,  her  heirs  and  affigns,  the  former  her  grandfon 'N'^wsteab  v 
by  the  hrft  marriage,  and  the  latter  her  daughter  and  grandaagh-  Seaklx*. 
ter    bui  if  there  ihould  be  any  child  or  children  of  the  fe- 
cond  marriage,  then  they  were  to  have  an  equal  fhare  with  the 
plaintiffs. 

Upon  the  mort,Jxage  to  Pin  Jar ,  by  the  contrivance  of  fome 
country  attorney,  EHz.aheth  Searks  and  her  hufband  levied  a  fnie, 
^nd  in  the  deed  to  lead  the  ufts  there  is  a  compleat  recital  of  the 
will,  under  which  the  wife  claimed,  and  of  her  marriage  fettle- 
ment  in  fo  ample  a  manner,  that  the  will  and  fettlement  muft 
necefiarily  have  been  laid  before  him,  and  he  muft  confequently 
have  had  full  notice  of  it  as  agent  for  the  mortgagee. 

The  children  of  the  firft  marriage  ftand  in  the  very  fiime 
plight  and  condition  as  the  ifliie  would  have  done,  if  there  had 
been  any  of  the  fecond  marriage,  and  even  are  provided  for  be- 
fore them. 

Suppoling  there  had  been  iffue  of  the  fecond  marriage,  and     [  268  J 
they  had  brought  their  bill  to  carry  thefe  articles  into  execu- 
tfon,  upon  a  decree  in  their  favour,  would  not  the  children 
by  the  firfb  marriage  have  been  equally  intitied  to  a  benefit  from 
the  decree? 

Taking  the  cafe  with  all  its  circumftances,  I  think  the  fet- 
tlement no  voluntary  agreement,  but  a  binding  one  ;  .the  fta- 
tutes  of  the  13  and  27  E/zz.  that  make  conveyances  fraudulent, 
are  voluntary  conveyances,  made  againft  purchafers  upon  a 
valuable  conhderation,  or  bond  fide  creditors  :  but  it  would  be' 
difficult  to  fhew  that  fuch  a  limitation,  as  in  the  prefent  cafe,  has 
been  held  fraudulent^  and  void  againfl  lubfcquent  purchafers  or 
creditors  *  ( 1 ). 

The  prefent  is  a  flronger  cafe,  for  here  are  reciprocal  con- 
fiderations  both  on  the  part  of  the  hufband  and  wife,  by  the 
provifion  under  the  articles  for  the  children  of  the  fecond 
marriage. 

*     Jenkins  r.  Keymh,  i  Lev.  1 50.      237.  there  Sir  Nicholas  Kiymis,  being  tenant  Hardr.  595. 

for  life,  remainder  to  his  fon  Ci)j:r/«  in  tail,  in  1641,  in  coniideration  of  a  nian-iagc  Ch.  Caf.  103  . 
**  to  be  had  between  his  fon  d-ndiBlancb  Manjeil,  ■inAx^ooL  portion,  levied  a  fine  tu  the  Ch.  Rep.  275. 
**  Vi{t  of  %\x  Nicholas  Ktj mis  for  life,  remainder  to  Ci'^r/^  and  ^/^jhc/j  for  their  lives,  re-  Gilb.  fee  Pradi. 
*' mainder  to  the  heirs  of  the  body  of  C/^^ir/fj  of  i>V<2«(r/6  begotten,  remainder  to  the  heirs  303. 
*'  of  the  body  oiCharlesy  with  power  for  Sir  Nicholas  Keymit  to  charge  the  premiffes 
**  with  2000/.     Sir  Nicholas  and  Charles  in  1642,  joined  in  aleafc  ;md  reieafc  to  David 

"Jenkins  and  his  heiis  for  2000/.  on  condition  of  payment  ofzoco/.  vrith  iatcrcfh  fjaie 
"years  after,  to  be  T^oid,  Blanch  afterwards  dies  v/ithoutiflue,  Charles  Kc'^iuis  m-^Ttvct 
**  another  wife,  by  whom  he  hadilTue  the  defendant,  and  dies,  the  mortgagee  dies,  and 

his  heir  brought  an  ejeilment,  and  adjudged  the  leafe  and  rclcafc  w^i  no  good  cxe- 
**  cution  of  the  power  at  common  law.  He  then  brought  his  bill  in  equity  on  thef: 
•'grounds;  1/?,  that  the  con  fideration  of  the  marriage  of  ^A'l;;:/:-,  and  the  2500/.  paid 
**  with  her,  did  not  extend  to  the  defendant,  being  an  ifilic  by  the  fecond  'usutcr,  nni  1\> 
"  the  cftate  in  remainder  whereby  he  claimed  was  volun*:ary  ;  (tw.)  oia^r  gr.)u  i.)-.  :iot 
**  materir'  to  this  cafe)  but  onthefirft  Lord  Kqc^o-  Bridgman  declared  th.it  11,';  oa- 

fideration  of  2500/.  paid  on  the  firft  marriage,  fnouid  extend  to  the  iiiuc  \>-j  the 
**  fecond  venter," 

(i)  See  anie  U^ulhr  v.  Burroivs  94.  Doe  ex  aem.  Watfcn  v.  Rouih\hg, 
Cowp.  7o_t,. 
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Tlie  mortgagees  had  notice  that  the  lands  were  liable  to  thefc 
articles,  and  therefore  the  plaintiffs  are  intitled  to  have  the  be- 
nefit of  them  againil  the  defendants  who  are  affe^led  by  notice  ; 
and  his  Lordfhip  decreed  an  account  to  be  taken  of  what  is  due 
for  the  principal  fum  of  200/.  and  interefl,  from  the  death  of 
Elizabeth  the  late  wife  of  defendant  Searles,  and  to  tax  Miller 
Jiis  cofts  fo  far  as  relates  to  the  mortgage  of  200/.  and  upon  be- 
ing paid  what  fiiall  be  reported  due,  ordered  the  defendants 
Miller  and  Searles  to  convey  the  freehold,  and  to  afTign  the  leafe- 
hold,  and  furrender  the  copyhold  free  of  all  incumbrances  done 
by  them,  to  the  plaintiff  Newfead^  Sufannah  the  wife  of  Stokesy 
and  Elizabeth  the  wife  of  Atliiifon^  according  to  the  feveral  eilates 
and  interefts  therein  provided  and  Hrnited  to  them  by  the  faid 
marriage  artichs  (1).  ^ 

(i)  Reg.  Lib.  B.  1737.  fo.  478. 


[  269  ]     (B)  How  far  a  Feme  Covert  Jhall  he  hound  by  the  A5is  in  which Jhe 

has  joined  with  her  Hujhand, 

Juf,e  the  i8th>  Metcalf  V.  Res. 

1737' 

Vide  Title  Award  n^id  Arbitrament,  under  the  Divifion^  For  what 
Caujes  Jet  aftde. 


(C)  Concerning  the  Wife^s  Pin-money  and  Paraphernalia* 
the  25th,  Jii^^,^^  l^^i^^ 

1738. 


Cafe  145.  *^>^  1^^.  Lewis  had  three  hundred  pounds  per  annum  fettled 
.  C.  poft.       XVJL        ^"^^^  f^or  pin-money  ;   for  feveral  years  before  Mr. 


2  vol.  104.  Lewises,  death  he  paid  her  only  two  hundred  pounds  per  annumy 
'f'J^^tl°?-n^^^''  and  there  was  evidence  read,  that  often,  on  Mrs.  Lewises  com- 
rcyjthehufband  plaining  of  being  paid  fhort,  Mr.  Lewis  told  her  fhe  would  have 

tefoJe^'hTs^delth 

p!id  her'200/.  The  queftton  was,  Whether  fhe  fhould  be  let  in  to  have  the 
only,  but  pro-   arrears  of  her  pin-money,  made  a  charge  on  the  affets  of 

whole  at  laft. 

If  the  wife  accepts  lefs,  or  lets  her  hufband  receive  what  fhe  has  a  right  to  receive  to  her  feparatft 
ufc,  it  implies  a  confent  in  her  to  fubnait  to  fuch  a  method.  But  where  the  pin-naoney  is  paid  to  her 
ec  noinine,  her  agreement  with  the  huiband  relating  to  her  feparate  eftate  amounts  not  to  a  new  agreement, 
^nd  hia  prornifmij  fhe  fhould  have  it  at  iall  is  an  undertaking  to  pay  the  arrears. 

Lord  Chancellor  :  I  allow  that  it  is  a  general  rule,  when  a  wife 
accepts  a  payment  fliort  of  what  fhe  is  intitled  to,  or  lets  the 
'  hufband  receive  what  fhe  has  a  right  to  receive  to  her  feparate 

ufe,  it  implies  a  confent  in  the  wife  to  fubmit  to  fuch  a  method, 
where  the  hufband  and  wife  have  cohabited  together  for  «iny 
time  after  j  but  here  is  no  pretence  that  the  pin-money  was  de- 
parted 
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parted  from  by  the  wife,  for  there  is  evidence  of  feveral  pay-  Ridout  v. 
meats  eo  fiomlne  \  and  though  a  wife  may  come  to  an  agreement  Lewis. 
with  her  hufband  in  relation  to  any  thing  ihe  is  intitled  to  fepa- 
lately,  yet  this  does  not  amount  to  a  new  agreement,  for  here 
was  a  promife  (he  fhould  have  it  at  laft,  which  was  an  under- 
taking CO  pay  the  arrears  •,  flie  is  therefore  intitled  to  have  the 
arrears  of  her  pin-money  raifed  by  the  truftees  out  of  the  eilate, 
which  was  by  iettlement  charged  with  it. 

His  Lordfhip  therefore  decreed,  that  an  account  fhould  be 
taken  of  the  arrears  of  the  three  hundred  pounds  a  year  due  to 
the  defendant.,  and  what  fnali  be  found  owing  on  the  balance  of 
that  account  was  to  be  confidered ,  as  a  charge  on  the  teim  of 
500  years  created  by  the  marriage  fettlement,  for  fecurlng  the 
payment  of  the  three  hundred  pounds  a  year  (i). 

(i)  Reg.  Lib.  B,  1740.  foL  35.    See    267.    zFef.y.  190.    See  alfo  G^^ey  v, 
Countefs  of  Warwick  \.  Edivards^  1  Eq.     Offley^  Pre.  Cha.  26.     Ponvell  \.  Hankey^ 
Ab.  140.  phy*    But  in  general  a  wife  is    z  P.  W,  82.    Thomas  v.  Bcmietg^y^idL. 
only  alio\\'ed  to  come  in  as  a  creditor  for  341a 
one  year's  arrear  of  pin-moneji^,    i  F f, 

^J})  How  far  Gifts  between  Plujhand  and  Wife  will  he  fupported*     j-  ^70  ] 

Sarah  Lucas ^  only  Child  of  John  Lucas,  hj  Mary^  p,  . 
his  firft  Wife,         —   I 

Ifabella  Lticas,  Widow  of  the  fald  John  Lucas,  i  -p/  ^  1 
and  Ifabella  Lucas  an  Infant,  their  Child,  J 
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7\/f^^  ^  Lucas,  in  her  laft  illnefs,  requeued  of  John  Lucas  Q-^{q  14^. 

her  hufband,  that  her  wearing  apparel,  gold  Watch,  pearl  Mary  Lucas  tn. 
necklace,  rings,  ornaments,  and  feveral  pieces  of  plate,  coins,  hsr  laftiiinefs 
and  other  thinps  in  her  pofTeiTion,  and  ufed  by  het,  might  be  f^^"~^f'V^^ll'''* 

,        1  •     -  rr         1  •  1      1       ^        "  ^  \  n     hulLand  that  he  r 

given  to  the  piamtitt,  and  put  mto  tne  hands  ot  Mrs.  i^//7£/?^^r  wearing  apparel, 
(a  friend)  for  the  plaintiff's  ufe  5  which  John  Lucas  promifed,  and  gold  watch,  peail 
after  her  death  he  gave  the  faid  things  to  the  plaintiff,  vind  made  ^I'^^t'iher  pof^^ 
an  inventory  and  valuation  of  the  fame,  to  the  amount  of  187/.  feffion,  and  ufei 
8  J.  6d,  s^nd  locked  them  in  a  flrong  cheii,  and  after  making     ^5*' ^^'S^' 
three  copies  of  the  inventory,  put  one  into  the  cheft,  and  gave  dauohter.an/ 
the  key  with  another  copy  to  Mrs.  Dunfer,  and  the  third  to  put  into  a 
James  Lucas  his  brother,  to  the  intent  it  might  be  known  what  j^^i'^"^' 
was  given  :  in  the  prefence  of  feveral  perfons  he  fent  the  cheft,  ^er'ruV.  ,  which 
with  the  things  therein,  to  Mrs.  Dunfler^  for  the  plaintifFs  ufe,  th-i hufband pro- 
and  fne  accepted  the  fame  on  the  plaintiff's  behalf.  fj^.'^'^^.'^l^'^'-^^^^'- 

i  ^  his  wire  s  deato, 

gave  the  fald 

things  to  his  daughter,  and  made  an  Inventory,  and  locked  thcrn  In  a  ftrong  cheft,  and  gave  the  key  to 
his  wife's  friend,  and  fent  the  things  therein  to  lier  for  his  daughter's  ufe.  Tho'  the  hulband  after- 
wards took  fome  of  the  things  into  his  poflcllion  again,  tluit  ii  not  fuilkient  to  invahdate  the  ijifc, 
which  was  perfed  by  the  former  adt. 

John  Lucas,  after  his  firff  wife's  dcnth,  by  articles  of  the  26th 
June,  1734,  between  him  of  tlic  fnft  part,  and /iVwr/  and  de- 
fendant of  the  fecond  part,  reciting  an  intended  mnrringc 

>  between 
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^Zu^'s*^*  ^^^^^'^^^  2LnAIfabe!!a^  and  that  Holmes  had  agreed  to  pay  him 
2000/.  and  that  he  had  a  daughter  (the  plaintiff)  by  a  former 
wife  ;  the  faid  Lucas  agrees  that  if  he  fhould  die  in  the  life-time 
of  Ifahella^  and  there  fhould  be  any  child  between  them,  or  that 
the  plaintiff  fliould  be  then  living,  that  then  Ifahella  fliould  enjoy 
one  third  of  his  perfonal  eflate,  after  payment  of  his  debts  and 
funeral  expences,  and  her  widow's  chamber,  according  to  the 
antient  cuftom  of  London  ;  and  that  the  children  of  fuch  mar- 
riage, together  with  the  plaintiff,  if  living,  fliould  enjoy  one 
third  of  his  perfonal  eflate  for  their  refpeiSlive  ufe,  and  that  the 
provifion  made  for  Ifahella  was  in  full  of  her  dqwer  and  thirds. 

John  Lucas  in  1736  died,  ItTus'm^  Ifabella  his  wife,  and  one 
Only  child  by  her,  Ifdbella  the  infant,  and  alfo  his  daughter 
the  plaintiff,  and  by  his  will  of  the  lothof  June^  173^?  direcied 
that  the  furplus  of  his  eflate  and  effe£ls,  after  his  marriage  con- 
trail was  duly  provided  for,  and  all  his  perfonal  eflate,  fhould  be 
divided  between  his  wife  and  daughters,  tlie  plaintiff',  and  Ifahella 
the  infant. 

The  defendant  Ifahella  the  widow,  infifts  on  rooo/.  South  fea 
annuities,  which  the  teflator  in  his  life-time  transferred  to  her, 
and  as  fhe  fays  intended  thereby  to  give  them  to  her,  and  by  word 
[  271  3  of  mouth  declared  that  Hie  fhould  hold  and  enjoy  them  to  her, 
own  ufe,  and  before  the  transfer  promifed  often  to  transfer  them 
to  her  own  ufe,  and  gave  inflru£llons  to  an  attorney  to  draw- a 
deed  to  declare  them  to  her  own  ufe,  who  accordingly  veiled  it 
in  truftees,  in  trull:  that  they  fhould  transfer  the  fame  to  de- 
fendant for  her  own  ufe,  but  that  teflator  (on  information  that 
it  would  be  better)  transferred  them  to  the  defendant,  and  af- 
fured  her  that  fuch  transfer  would  effe£lually  fecure  them  to  her 
and  which  he  did  as  a  further  provifion,  and  to  make  it  equal 
to  her  fortune. 

And  as  to  the  watch,  pearl  necklace,  and  other  things  claimed 
by  the  plaintiff,  infills  that  the  teflator  voluntarily,  and  of  his  own 
accord,  fent  for  the  cheft,  and  difpofed  and  altered  the  things 
therein,  as  he  thought  fit,  and  that  he  made  her  a  prefcnt  of 
the  fnuff-box,  and  a  pearl  necklace  out  of  the  cheft. 

The  bill  prayed  a  delivery  of  the  cheft,  and  the  things  there- 
in contained,  and  a  diilribution  of  the  eftate  according  to  the 
marriage  articles,  and  the  will  of  the  teftator  John  Lucas* 

Lsrd  Chancellor  :  As  to  the  firft  part  of  the  bill,  I  am  of 
opinion  that  the  delivery  by  John  Lucas  of  the  things  in  a  cheft 
to  Mrs.  DunJ}.er  for  the  ufe  of  his  daughter,  who  was  the  child 
left  by  the  firft  wife,  according,  as  he  faid,  to  tlie  promife  made 
to  his  wife  in  her  life-time,  is  a  fufEcient  delivery,  to  veil  the 
property  in  the  daughter,  and  though  he  did  afterwards  take 
fome  of  the  things  into  his  poffeffion  again,  as  the  watch  and 
necklace,  that  was  not  fulBcient  to  invalidate  the  gift,  which 
was  made  perfe£l  by  the  former  a6l. 
hufband  and  wife  to  the  transfer  by  John  Lucas  of  1000/.  South-fea  annui- 

wili  be  fupport-  ties  to  his  wife  in  her  own  name,  I  am  of  opinion  this  is  not 
cd in  this  court,     p-Qod  transfer,  fo  as  to  affecSl  the  marriap-e  articles,  by  making 

tho' the  law  docs  -         .       ,  rn  ri  n  i-  lir 

fiotaiLnv  th?    any  alteration  in  the  grofs  eitate  01  the  teitatorj  the  whole  ot 

proptrcytopaii.  wllich 
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which  was  liable  by  the  marriage  articles  to  be  divided  into  fiich  L-ucas 
proportions,  which  he  could  not  voluntarily  alter  5  and  there-  "cai. 
fore  this  is  as  much  a  fraud  on  the  articles,  as  it  would  be  on 
the  cuilom  of  the  city  of  London^  yet  it  is  good  as  againft  the 
teftator  himfelf,  and  to  be  anfwered  out  of  his  teftamentary 
fhare,  if  fufficient ;  and  in  this  court,  gifts  between  hufoand 
and  wife  have  often  been  fupported  ( i ),  though  the  law  does 
ftot  allow  the  property  to  pafs  (2)  j  it  was  fo  determined  in  the 
cafe  of  Mrs.  Hungcrford  and  in  Lady  Cowpers  cafe,  before  Sir 
Jofeph  Jekyll,  where  gifts  from  Lord  Cowper  in  his  life-time 
were  fupported,  and  reckoned  by  this  court,  as  part  of  the  per- 
fonal  eftate  of  Lady  Coiuper» 

"  His  Lordfliip  declared  that  the  jewels  and  other  things 
given  by  the  teftator  to  the  plaintiff,  and  delivered  in  a  ched 
"  to  Mrs.  Dunflei'y  for  her  benefit,  are  not  to  be  confidered 
as  any  part  of  the  teftator's  perfonal  eftate,  and  that  what 
fhould  appear  to  be  the  clear  perfonal  eflate,  after  payment 
of  debts,  fhould  be  divided  into  three  parts  ,  one  third  to  be 
**  retained  by  defendant  Ifahella  in  her  own  right,  by  virtue  of 
^«  her  marriage  articles  j  another  third  to  be  the  teftamentary     p    ^  -i 
part  of  teftator,  and  the  remaining  third  is  to  be  divided  into     ^  ^72  J 
moieties,  one  to  belong  to  the  plaintiff,  the  other' to  Ifahella  the 
teftator's  daughter,  by  his  fecond  wife. 

"  And  his  Lordfliip  declared,  that  the  transfer  of  the  rooo  /, 
Saiith  fea  annuities,  by  the  teftator  to  his  v/ife,  ought  not  to 
take  efFe6t  in  prejudice  of  the  marriage  articles,  t)ut  to  be 
brought  into  the  perfonal  eftate  before  the  divifion  be  made, 
"  but  that  fuch  transfer  ought  to  be  confidered  as  a  good  gift 
againft  the  teftator  John  Lucas  himfelf,  and  that  the  defendant 
Ifahella  the  v^^idow  ought  to  receive  a  fatisfaftion  for  the  1000/. 
South-fea  annuities  out  of  the  teftator's  third  or  teftamentary 
part  of  his  perfonal  eftate,  fo  far  as  that  will  extend,  and  doth 
therefore  order  that  the  teftator's  third  part  be  applied  in  the 
"  flrft  place,  to  make  good  to  the  defendant  Ifahella  the  value  of 
the  South  fea  annuities,  and  the  dividends  thereof  from  the 
«  death  of  the  teftator,"    The  jewels,  ^c.  his  Lordftiip  di- 
refted  to  be  delivered  to  the  defendant  James  Lucas  for  the  be- 
nefit of  the  plaintiff  (3). 

(l)  Slmnlng  v.  Styk,   3  P.  3^8.        (2)         Moyfe  v.  Gyks,    2  Ttr//.  385. 

Moore  V.  Free?7ian^  Bunh,  205.     BletfonAj    Beard  v.  Bearl,  pofl.   3  vol.  72. 
X.  Saioyer,    i  Fnn.  244.    Watkyns  v.        (3)  Reg.  Lib.  B.  1737.  fol.421.  See 
Waikym^  pojl,  2  vol.  97.  note  i.  Graham  v.  Londoiidmy ,     pofl:.    3  vol. 
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(E)  Concennng  AUnnuy  and  Separate  Maintenance, 


Tehruary  the  -  Moore  V.  Moore, 

17th,  1737. 

Cafe  147.  Q  IR  Richard  Francis  Moore  by  fettlement  dated  the  i8th  of 

^.before,  and  \^  OEloher  1707,  made  before,  and  in  confideration  of  the  mar- 

in  confideration  ^-^^^         j^^^  between  the  plaintiff  and  defendant,  and  of  6000/. 

and  a  portion  her  portion,  conveyed  lands  to  truitees  for  99  years,  upon  truft 

with  his  intend-  ^.o  pay  out  of  Ihe  rcnts  100/.  a  year,  tax  free,  by  half  yearly 

Lidsto^ruS'  payments,  to  Lady  Moore  for  her  feparate  ufe. 

upon  tru ft  to  pay 

200/.  per  ann.  to  the  Lady  for  her  feparate  ufc.  She  many  years  after  the  marriage,  upon  dlfputes  be- 
tween her  and  her  hufband,  leaves  him  and  goes  abroad.  The  trullees  (there  being  great  arrears  of  the 
annuity)  bring  an  ejeftment  for  recovery  of  the  terms,  and  the  hulband  his  bill  for  an  injundtion  to  ftay 
the  proceedings  in  ejedlment. 

Lord  Ckaiixeilor  was  of  opinion  he  could  not  relieve  agalnft  the  payment  of  the  annuity,  notwithftand- 
ing  the  hufband  by  his  bill  offers  to  receive  his  wife  again,  and  pay-her  the  annuity,  if  flie  would  live 
with  him,  but  directed  an  account,  and  on  payment  of  the  arrears  of  the  annuity,  the  injunilion  to 
be  continued,  orotherwife,  diffolved5  and  if  default  in  the  growing  payments,  the  wife  to  be  at 
berty  to  apply  (i). 

The  marriage  took  effect,  and  after  living  above  twenty  years 
with  great  harmony,  upon  fome  differences  and  difputes  arifing 
between  the  hufband  and  wife,  flie  went  privately  from  him  in 
January  1728,  ^ndi  got  into  France ^  and  now  refides  there  j  and 
having  prevailed ,  with  her  truftees  to  bring  an  eje£lment  for 
the  recovery  of  the  term,  there  being  great  arrears  of  the  an- 
nuity due,  they  were  proceeding  to  judgment  and  execution, 
when  the  hufband  thought  proper  to  bring  his  bill  in  equity, 
complaining  of  his  wife's  withdrawing  herfclf,  and  infifled  that 
flie  is  intitled  to  the  annuity  only  during  her  cohabitation  with 
him,  and  offers  to  pay  the  annuity  if  fhe^  would  live  with  him, 
£  273  J  ^'^'^^  to  receive  her  kindly,  and  forgive  v/hat  is  pafl  ;  and  there- 
fore prays  that  he  may  be  relieved  againft  the  payment  of  the 
annuity,  and  may  have  an  injunction  to  flay  the  proceedings  in 
eje6lment. 

After  the  ejectment  brought  by  the  truftees,  the  hufband 
commenced  a  fuit  in  the  ecclefiaftical  court,  for  a  reftitution  of 
conjugal  rights,  and  upon  the  wife's  not  appearing  to  the  pro- 
cefs  of  the  court,  a  fentence  of  excommunication  was  pronounced 
againit  her. 

For  the  plaintiff  in  this  cafe,  there  were  two  points  chiefly 
Lnfifted  upon. 

FirJ},  That  his  wife  by  her  mifbehaviour,  in  caufelefly  defert- 
ing  her  family,  had  forfeited  her  pin  money. 

Secondly^  That  it  was  intended  for  her  only  to  fpend  in  her 
.  family. 

(i)  Spq  Sidney  v.  SuInevy  3  P.  W.  269,    ter,  3    Cox*s  P.  W.  276.    Watlyns  v» 
2  Eq.  ^Ib,  29.  pi,   "5 7.    BlGimt  V.  Win-    WatkjnSy  fof,.  z  96. 

Upon 
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Upon  which  it  was  argued,  that  by  the  marriage  contra£l-,  flie    Moore  i/» 
is  obliged  to  cohabit,  and  that  failing  in  this,  fhe  ought  not  to  ^oos.z> 
have  her  annuity,  and  that  therefore  it  is  equitable  to  reitrain  her 
till  flie  returns,  and  lives  with  her  hufband,  and  behaves  as  fhe 
ought  to  do,  and  that  he  has  no  remedy  to  get  her  back  but  by 
flopping  this  pin-money. 

That  this  allowance  was  only  to  promote  harmony  between 
the  plaintiff  and  the  defendant,  and  to  enable  her  to  do  zCts  of 
bounty  in  her  family,  therefore,  when  the  reafon  for  it  ceafes, 
the  allowance  ought  to  ceafe  likewife. 

That  in  many  cafes  the  court  have  interpofed  to  make  a  pro- 
vlfion  for  a  wife,  on  the  mifbehaviour  of  the  hufband,  pari  ra- 
tione  they  ought  to  interpofe,  where  the  wife  mifbehaves,  as  in 
the  cafe  of  Colemore  v.  Colemore  (i),  -Sin^  Oxenden  Y »  Oxei^deii^ 
2  Vern*  493.  and  that,  in  the  prefent  cafe,  the  Lady's  deferting 
her  family,  in  the  manner  fhe  has  done,  is  a  fufhcient  reafon  for 
the  court  to  interfere  fo  far  as  to  ftop  the  payment  of  the  pin- 
money,  in  order  to  induce  her  to  return  to  her  duty. 

Mr.  Cox,  for  the  defendant,  argued  that  thefe  three  confidera- 
tions  naturally  arofe  upon  this  cafe. 

Firfi^  Whether  the  fettlement  fhall  be  taken  flrlfily,  or 
whether  it  fhall  be  taken  to  intend  a  benefit  to  the  defendant, 
on  condition  only  of  cohabitation. 

Secondly^  If  to  be  conflrued  conditionally  only,  then  whether 
on  cruel  ufage,  fhe  is  not  juftifiable  in  leparating  from  her 
hufband. 

Thirdly,  Whether  the  ufage  here  has  been  fuch  as  may  juilify 
her  reparation. 

He  argued,  that  according  to  the  words  and  legal  operation  of 
the  deed,  there  is  a  proviiion  at  all  events  for  the  defendant  of 
icq/,  a  year,  and  quoad  hoc,  fhe  is  to  be  confidered  as  a  feme  fole, 
and  as  a  ftranger  to  the  plaintiff ;  and  to  take  in  other  matters 
extrinfick,  and  not  appearing  from  the  words  of  the  deed,  would 
be  judging  of  another  deed,  not  of  this.    In  the  cafe  of  iViils, 
which  generally  allows  the  greateft  fcope,  in  order  to  let  in  the 
intent,  the  conftru^lion  has  always  been  bounded  and  circum- 
fcribed  to  the  words,  for  the  general  rule  has  uniformly  been,  that    L  ^  '"^^  ^ 
unlefs  the  intent  can  be  coiledled  from  the  words,  it  is  in  vain  to 
urge  it,  for  that  otherwife  it  would  be  making  a  man's  will,  not 
conflruing  it,  and  deeds  are  to  be  conflrued  more  fhri'^lly,  and 
the  rule  of  law  is,  that  they  are  to  be  taken  mofl  flrongly  againft  ^ 
the  grantor,  and  moft  beneficially  for  the  grantee  {a)»  That  indCo  Lk-iS*3. 
nemo  contra  faBiim  fuum  venire  potejl,    2  InJ},  66»  but  to  come     and  197.  a, 
into  the  conflru£i:ion  contended  for  on  the  part  of  the  plaintift, 
would  be  to  invert  both  thefe  rules. 

In  AJIry  v.  Ballard,  a  Mod,  193.  it  is  faid  men's  grants  muft 
be  taken  according  to  ufual  and  common  intendment,  and  wlierc 
words  may  be  fatisfied,  they  fhall  not  be  flrained  further  than 
they  are  generally  ufed,  for  no  violent  conffru£lion  fliall  be 
made  to  prejudice  the  right  of  any  onc^  contrary  to  the  plain 
meaning  of  the  words. 


(i)  S.  Q.  pojl.  3  vol.  296, 


If 


^74 


'Baton  aitB  feme. 


Moore  v.       Jf  the  words  then  in  the  prefent  cafe  are  to  govern,  they  are 
Moore.        exprefs  and  plain,  that  they  leave  no  room  for  conftru(^ion, 
and  to  put  a  meaning  upon  them,  contrary  to  the  plain  fenfe, 
would  be  bringing  things  to  the  utmoft  incertainty.    In  Edrick*s 
(vt)  5C0.  irS.b- ^^jig  judges  faid  they  would  not  make  a  conftruftion 

againfl:  exprefs  words,  and  yet  there  was  a  flrong  equity  in  that 
cafe,  to  induce  them  to  do  it. 

If,  in  the  prefent  cafe,  the  defendant  ftood  in  need  of  the  aid 
of  this  court,  from  any  defeat  in  her  fettleraent,  it  might  with 
fome  colour  of  reafon  be  faid,  that  fbe  had  forfeited  her  right  to 
it  by  her  elopement,  but  even  in  fuch  a  cafe,  though  it  appear- 
ed that  a  wife  had  lived  in  open  lewdncfs,  yet  fhe  was  not  dif- 
miiTed  with  fuch  an  anfwer  ;  for  in  the  cafe  Mtldmay  v.  Mild^ 
may,  i  Vern*  53.  and  2  Chan,  Caf,  102.  the  piaintiiT  a  feme 
covert,  who  had  50/.  per  ann,  fettled  on  her  by  her  hufband,  to 
be  paid  out  of  certain  rents,  fuggefted  by  her  bill  that  he  had,  on 
purpofe  to  defraud  her  of  this  annuity,  procured  the  tenants  to 
furrender  their  eftates,  on  which  the  faid  rents  were  referved, 
and  prayed  that  it  might  be  made  good  to  her  by  decree  of  the 
court  and  notwithftanding  it  appeared  that  ihe  was  a  very 
lewd  woman,  and  had  eloped,  the  Lord  Chancellor  ordered,  that 
the  hufband  fhould  ftand  in  the  place  of  the  tenants,  and  admit 
the  rent  payable,  and  (lie  to  recover  it  at  law  as  well  as  ihe  could: 
there  the  fettlement  was  merely  voluntary,  and  after  marriage, 
and  the  wife  charged  not  only  with  elopement,  but  open  leivdnefsy 
and  yet  it  was  thought  reafonabie  to  decree  in  her  favour,  and 
give  her  fuch  relief,  that  without  it  fSie  muft;  have  failed  at  law  : 
In  the  prefent  cafe,  the  fettlement  appears  to  be  upon  the  higheft 
confiderations,  that  of  marriage,  and  a  large  portion,  and  the 
utniod  charged  upon  the  Lady  is  a  bare  elopement ;  if  therefore, 
in  MUdmay'i  cafe,  it  was  reafonabie  to  aid  her  legal  remedy,  a 
fortiori  it  would  be  unreafonable  in  the  prefent  cafe,  to  reilrain 
her  from  purfuing  it. 

As  to  the  offer  of  the  plaintiff  to  receive  her,  and  on  her  re- 
turn to  pay  the  annuity,  there  are  many  cafes,  where  fuch  an 
offer,  againft  the  exprefs  contrail  of  the  party  has  been  rejected, 
C  ^75  J  in  the  cafe  of  Seeling  v,  Crawley,  2  Vern.  386.  and  numberlefs 
more  to  the  fame  purpofe  :  for  if  a  man  will  with  his  eyes  open 
make  a  bargain,  that  he  after  finds  reafon  to  repent  of,- he  is  not 
intitled  to  relief  here,  it  is  the  effedl  of  his  own  folly,  and  he 
muff  take  the  confequences. 

It -may  befides  be  material  to  confider^  what  fpecies  or  kind  of 
offence  it  is  that  the  defendant  (lands  charged  with ;  it  is  at 
moft  but  a  fmiple  elopement,  which  is  an  offence  not  taken  no- 
tice of,  or  any  way  puniffiable  by  the  law  of  the  land:  by  the 
Common  law,  a  wife  was  intitled  to  dower,  notwithftanding  an 
elopement  accompanied  with  adultery,  and  though  by  the  ftatutc 
{h)  Weft,  2.  ^£  IVejlmltiJier  [b)  adultery  and  elopement  are  made  a  bar  to 
*  dower,  yet  it  has  always  been  taken  fo  ftri<Slly,  that  the  one 

(f)  Perk.  pi.  without  the  other,  has  often  been  held  to  be  not  within  the  fta- 
|35*  Abr  tit  ^^'■^  certainly  both  together,  tho'  a  bar  to  dower,  would  be 
Dower  pi.  15*3.  no  bar  to  her  claiming  a  provifion  made  for  her  by  a  jointure; 
Fitz.  N.  B.  150.  and. 

l*t.H. 
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and  though,  in  the  fph^itual  court,  the  hufband  may  fue  her  for  Moored. 
reftitution  of  conjugal  rites,  and  for  refufai  fhe  may  fall  u  nder 
the  cenfures  of  the  church,  yet  that  is  not  in  refpeft  of  elope- 
ment, for  fuch  a  fuit  may  be  as  well  where  there  is  a  cohabitation, 
as  otherwife. 

To  fay  then,  that  in  equity  fhe  is  punlfhable,  or  that  fhc 
might  in  this  refpe6l  be  deprived  of  any  of  her  legal  privileges, 
would  be  to  fet  up  an  arbitrary  legillative  power  in  the  court,  to 
declare  offences,  and  to  punifh  them  by  no  other  meafure  than 
it's  own  difcretion. 

That  a  v/oman  is  juilifiable  in  deferting  her  hufband,  where 
he  ufes  her  with  cruelty,  cannot  be  difputed ,  but  then  another 
quellion  will  arife,  whether  the  ufage  which  the  defendant  hath 
met  with  in  the  prefent  cafe,  be  fufficient  to  juftify  her  conduct 
or  not  ? 

It  appears  evident  from  the  proofs  on  both  fides,  that  there 
were  continual  quarrels  between  the  plaintiff  and  the  defendant 
about  the  pin-money,  and  they  became  fo  publick,  that  one 
witnefs  fwears,  the  plaintiff  himfelf  declared,  his  wife  had  been 
advifed  by  a  clergyman  to  go  away  from  him,  and  many  of  the 
witneffes  fully  prove,  that  the  plaintiff  divefted  her  of  all  kind  of 
management,  and  made  her  not  only  as  a  cypher  in  his  family, 
but  took  from  her  even  the  refpe£l  due  to  her  from  his  fervants; 
whether  this  be  fuch  ufage  as  may  juftify  her  conduct,  muft  b^ 
fubmitced. 

It  is  obferved  by  Puffendorf,  in  his  book  of  the  Law  of  Nature 
and  Nations,  in  the  chapter  of  Marriage,  that  in  cafe  a  hufband 
denies  his  wife  the  refpe£l  due  to  her  fex,  and  her  relation,  fo 
as  to  fhew  himfelf  not  fo  much  a  kind  partner,  as  a  troubleforae 
vexatious  enemy,  it  fliould  feem  very  equitable,  that  fhe  might 
be  relieved  by  divorce.  Barbeyrac  in  his  note  (J)  cites,  to  con- 
firm this,  the  Theochftan  Code,  lib.  ^.tit,  17. 

In  the  laws  of  our  own  country,  there  are  hardly  any  foot- 
fleps  logo  by,  or  on  which  it  may  be  faid  with  any  certainty, 
what  is  cruelty  in  the  hufband.  In  the  cafe  of  the  wife  of  one 
Cloborne,  Hetly  149,  it  was  fo  far  held',  that  fpitting  in  her  face 
was  cruelty  in  the  hufband,  that  the  court  refufed  to  grant  a  _  - 
prohibition  to  the  fpiritual  courc,  on  a  fuit  for  a  feparation,  and  ^  ^ 
alimony,  founded  on  this  caufe,  and  faid  by  Richa-djm  chief 
juftlce,  certainly  the  matter  alledged  is  cruelty,  for  fpitting  in 
the  face  is  punilhable  in  the  ftar-chamber. 

Lord  Chancellor :  This  is  entirely  a  new  cafe,  and  I  do  not 
remember  any  like  it  that  hath  ever  yet  come  in  quellion.  None 
have  been  cited,  and  I  believe  there  are  none  ;  but  it  is  not  this, 
or  any  other  difficulty  in  the  cafe  itfelf  that  makes  it  neceffary 
for  me  particularly  to  fpeak  to  it,  but  becaufe  fome  things  have 
l)een  mooted  of  a  much  higher  nature  that  require  it. 

The  points  to  be  confidered  are, 

FirJ}^  Whether  in  any  cafe  this  court  ought  to  reflrain  a  legal 
remedy,  which  a  wife,  6r  her  truftees  have,  to  recover  a  feparate 
maintenance  againfl  the  huiband  ? 

VolT.  T  Semidly^ 
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Moore -z/.  Secondly ,  If  from  tlie  evidence,  in  the  prefent  cafe,  there  be 
Moose.  reafon  to  lay  this  reftraint  upon  the  defendant? 

Upon  the  firft  it  has  been  argued,  that  the  defendant  has 
caufeleily  deferted  her  family,  and  llood  out  conrumacioufly 
againft  the  proceedings  in  the  fpiritual  court. 

Though  this  be  a  bill  pnmcz  imprfj/ionijy  I  fhould  think,  there 
might  be  cafes,  where  a  hiiPoand  would  be  intitled  to  come  into 
this  court,  to  rellrain  the  truilees  of  his  wife,  by  a  decree  here, 
from  proceeding  at  law  for  her  fcparate  maintenance  *,  and  it 
v/ould  be  reafonable  to  do  this,  efpeciaily  when  fhe  ebpes  out  of 
the  juriidiclion  of  the  ecclefiaftical  court,  for  that  would  be  de- 
^  feating  their  power,  and  there  have  1  beheve  been  caies  where 

there  has  been  a  fentence  for  alimony  in  the  fpiritual  court,  in 
which  this  court  have  awarded  ;zf  ex'ecl  rcgnuim  in  aid  of  the 
fpiritual  j  urifdiftions. 

Thefe  feparate  maiinten:^nces  are  not  to  incourage  a  wife  to 
leave  her  hufoandj  whatever  his  behaviour  may  be  ;  for,  was 
this  the  cojifhrLiCtion,  it  would  deftroy  the  very  end  of  the  mar- 
riage contra6l,  and  be  a  public  detriment. 

If  a  wife  Ihcukl  elope,  be  guilty  of  adultery,  or  a  crimi- 
nal converfation,  or  flioald  leave  her  hufbaiKl  without  any  caufe, 
and  the  ecclefiailical  court  can  oiily  punifli  her  for  contumacy, 
bu):  (he  is  intirely  out  of  then-  reach  as  to  any  other  ponifhment, 
I  fnould  think  a  huiband  riglit  in  his  application  to  this  court,  to 
prevent  her  truftees  from  proceeding  ?x  law  to  recover  her  fepa- 
rate maintenance  (i but  then  the  relief  muft  arife  from  a  very 
plain  cafe,  where  there  is  a  criminal  converfation  plainly  provecl, 
and  plainly  put  in  ifiiie  (2). 

But  this  is  not  the  prefent  cafe,  for  here  is  no  incontinence, 
'and  nothing  but  the  bare  elopement  is  put  in  iifue  ;  fo  that  it  v>'ill 
turn  upon  the  fecond  point,  whether,  upon  the  circiimiiances  of 
this  cafe.,  there  be  any  reafon  to  lay  fuch  a  reftraint  upon  the  de- 
fendant ? 

Tvv'o  things  have  been  urged  in  behalf  of  tj)e  plaintliJ. 
FitJ}^  That  the  v^ife  has  eloped  without  any  caufe. 
SccondI-;<y  That  Ihe  has  been  duly  fummoned  in  the  ecclefiafti- 
cal court,  on  the  part  of  the  piaindif,  for  reilitiuion  or  con/ugai 
•rights,  and  has  conti'-'ajd  in  cG-itu'-Ta-y,  and  a",  f'-c  \  '  :n 
thereupon  ex' omin  7,\  't  d^  v!i^„h  1  <he  ecJcf-'wi-  i  couit 
can  do,  as  1^:^  i'>  01.  o\  i^i^  r  .  .1.^  .  ,  tho  Li.fo.  1  d  enin'>t 
have  any  fruic  from  his  fuit  ihere. 

As  to  f'-r  liiU,  1  .^"i  ii.d.i  t.'  ff  '^'-f^  pK^viiicnt*  do  o^Ven 
occafion  the  /ery  l\    ,  c'v  y  ,\,:  ^  ,  ^  i^ncni,  and  if  tbc 

plaintiff'  r  h  nu.dv.  i  s  wi.j  i  ^  -  ^      ^    ^  -n^    (  v, 

as  tiiert.:  i-j  /rcat  reason  to  b^'ievc  lie  di<h  t^o  \.  J!  t 

juftify  her  gohig   .ra-,  yet  ii  ruy       a;  ^   <  ,d  p^  f.  ^!y 

tlii's  agrecmcn:  Id'C'  r.c  u ij  ^e  rni  ^nt  rc  C,A.^  ^ti.  <(  :;Hvkh  lor 
tne  vv'ife,  if  fuch  cLii^n.i-on  liioahi  Ii  pptn  bi^t^".  ..cu  the  ^allies, 

(i"  See  Watldns  v.  Watklns,  pojl.  2  Waihyns  v.  Watkyns,  poll.  2  vol.  97 
vol.  97.  Clarke  v.  Periam,  Ibid.  337.     Und  ata. 

(2/  i>ee Zjdney  v.  Sydney ^  3  P.  W.  276.    Lady  DomraU'b  cafe,  ihid.  335.  33^.  . 
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S3  would  be  a  juil  inducement  for  them  to  feparate,  though    Moore  ^. 
theii*  quarrels  fhould  be  of  fuch  a  nature  as  are  not  proper  to  be 
laid  before  a  court. 

As  to  the  obje(5lion,  that  the  plaintiff  can  have  no  efFe£l  from 
his  ecclefiaftical  fuit,  I  lay  no  great  ftrefs  upon  it,  for  it  was  not 
inftitiited  in  the  fpiritual  court  till  eight  years  after  her  going 
away,  and  after  the  eje6lment  brought  by  the  truftees  and  tho' 
the  fpiritual  court  only  fix  citations , upon  the  church  door,  or  fome 
other  place,  yet  the  hufband,  who  knew  where  Ihe  was,  might 
have  given  notice  to  her,  or  at  lead  to  her  attorney,  who  was 
employed  in  the  fuit  at  law.  It  has  therefore  the  appearance  of 
being  commenced,  in  order  to  lay  a  better  foundation  for  a  fuit 
here. 

I  do  not  find  that  the  hufband  has  ever  made  any  application 
to  the  wife,  fince  fhe  feparated,  to  induce  her  to  return,  and 
therefore  this  cafe  is  diftinguifliable  from  Whorwoodv.  Whorwood,- 
I  Ch,  Ca.  250.  becaufe  there  the  hufband,  before  the  bill  brought; 
offered  to  be  reconciled,  and  defiled  to  cohabit  with  her,  and 
ufe  her  as  his  wife  ;  nor  was  there  any  feparate  maintenance  ia 
that  cafe  on  the  contra6l:  of  the  parties. 

There  is  another  thing  that  has  great  weight  with  me,  the 
hufband's  paying  the  annuity  fince  the  feparation,  for  fix  months 
after  the  wife  was  gone  from  him  when  fhe  petitioned  the 
court  for  other  money  upon  a  different  trull,  he,  upon  an  appli- 
cation by  a  crofs  petition  to  flop  this,  exprefsly  fays,  that  he  had 
conftantiy  paid  her  the  annuity  ever  fince  fhe  left  him,  and  of- 
fered to  continue  it  :  This  is  a  flrong  prefuraption  that  he 
thought  at  leail  ilie  v/as  excafable  in  feparating  herfelf  from  him. 

Thefe  being  the  circumftances  of  the  cafej  I  am  of  opiniou 
there  is  not  fufficient  foundation  to  give  the  plaintiff  the  general 
relief  prayed  by  his  bill,  againfl  the  payment  of  the  rent-charge 
of  one  hundred  pounds  a  year,  but  that  he  is  intitled  to  be  re- 
lieved againfl  the  eje£lment,  on  the  terms  hereafter  mentioned  ; 
and  therefore  do  in  the  firfl  place  dire£l  the  Mailer  to  fee-  what 
is  due  to  Lady  Moore  for  the  arrears  of  her  annuity,  and  to  tax 
her  cofls  at  law,  and  upon  the  plaintiff's  payment  of  v/hat  the 
Mafler  fhali  certify  to  be  due  to  the  defendant  for  the  arrears  of 
her  annuity,  and  the  cofls  at  law,  and  continuing  the  growing 
payments  of  the  faid  annuity,  according  to  the  marriage  fettle- 
ment,  the  in jun6lion  to  be  continued but  in  default  of  payment 
of  the  arrears  of  her  annuity  and  cofls  at  law,  then  th.e  injun£lion 
to  be  diflblved,  and  the  plaintiff's  bill  difmiHed  Vvdth  coiiis  to  be 
taxed;  and  if  the  plaintiff  firall  make  default  in  continuing  the  1  ^7^  J 
growing  payments  of  the  anniiityj  then  I'.ady  Moore  is  to  be  at  ' 
liberty  to  apply  to  the  court.  And  I  do  further  order,  tlvat  tlie 
plaintirfin  a  fortnight's  time  pay  to  the  def'cnckint's  folicitor  a 
hu!ulrcd  pounds,  on  account  of  tlie  arrears,  of  her  airnuity  now 
due  ( i). 


(0        Lib.  B.  1736.  fob  314* 
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Moore  <y.  Mr.  Attorney  General,  after  the  decree  was  pronoun- 

MooRE.      ced,  faid,  this  was  fo  uncommon  a  cafe  that  probabiy  it  would 
never  happen  again. 

Lord  Chancellor  replied,  If  you  think  fo,  you  mud  have  a  rery 
good  opinion  of  the  ladies  ,  for 

In  amore  htzc  omnia  infunt  vitia^  injuria^  - 
Sufpiclones^  inimicitice^  inducia^ 
Bellum^  pax  rurjmiu 


February  the      Thomas  Cecil i  and  Mary  his  Wife,  zr^d.  Mary  Jup^on^  ?  pi  •  'fr 
jjdi,  1737.  ^      the- Wife  of  Emanuel  Jimon,  by  her  next  Friend,   >  ^^^^^^^^^s, 

The  faid  Emanuel  Juxon^  Mofcs  Ju>:on,  Thomas  \  ys  c  j 

Jj  o      * ;  «Y  €  Ueienclants* 

uxon^  and  oamuel  juxon^  > 

Cafe  148.  Y  N  1708,  the  plaintiff  Mary  Juxon,  then  Mary  Egginghn^ 
S.C.  cited,  3  _|_  daughter  of  Ann  Eggington^  intermarried  with  the  defendant 
Burr.  1778.  Emanuel  Juxon^  and  had  ifTue  a  fon  and  two  daughters.  One  of 
I«Lt^>x"l  ^^^^  daughters  died  an  infant,  and  the  fon  in  173 1,  and  the 
fome  few  years  plaintiff  Mary  Cecil  the  other  daughter  in  1733  intermarried 
after  mar-  with  the  plaintiff  Tl^djm^ij-.  The  defendant  Emanuel  Juxon^  fome 
wit?and  two^  few  years  after  the  marriage  v/ith  Mary  Juxon^  left  her  and  two 
foaii  children,  fmall  children,  and  went  abroad  and  did  not  fee  or  fend  to  them 
Md  did  not  fee^'^  fourteen  years ;  and  upon  their  being  fo  deferted,  J^nn  Eg- 
hsrorthemin  ginton^  in  1714,  intrufted  the  plaintiff  il:^rj'  Juxon  with  a  ftock 
faurteen  yearsj  of  goods,  proper  for  the  bufinefs  of  a  milliner  and  broker,  and 
Ser^duXTth'is  P^i^'niitted  her  to  take  the  profits  thereof  to  maintain  herfelf  and 
time  intrufted  children.  In  1720,  Ann  Egginton  being  of  a  great  age,  did  by 
her  with  mili-  of  f^le,  in  confideratlon  that  her  fon  Richard  Egginton  had 
good*" and  per-  Undertaken  to  provide  for  her  during  her  life,  fell  to  him,  his 
mittedherto  exccutors,  l^c»  the  goods,  chattels,  and  perfonal  efbate  therein 
aliTchirdren^out  "^^^^^ioned,  and  defired  him  to  be  affifting  to  the  plaintiff  Adary 
of  the  profits.  Juxon^  by  lending  her,  as  Ihe  had  done,  fuchof  the  goods  as  flie 
The  hufband  up-  fhould  have  occafiou  for,  to  fupport  herfelf  and  children*  And  by 
b"e^ks%Tn  the  ^"^ther  bill  of  fale  in  1722,  Ann  Egginton  conveyed  to  the  plain- 
wife's  houfe,  tiff,  Mary  Cecil,  the  refidue  of  her  goods  and  chattels,  houfhold 
and  takes  away  ftuff',  and  all  Other  her  fubftance  whatfoevcr,  to  her  own  proper 
produL^oftLr'^  ^fe.    Ann  Egginton  foon  after  died. 

llock  fo  lent  as  .  ' 

aforefaid.  The  bill  therefore  {inter  alia)  brought  for  the  re-delivery  of  the  goods.  What  the  wife  has 
acquired  in  her  hufband's  abfence  to  fubfill  herfelf  and  family>  is  her  feparate  property,  and  not  liable 
to  the  difpoficion  of  the  hufband  j  and  what  he  has  forcibly  taken,  he  muft  deliver  in  fpecie,  but  if  dif- 
pofed  of,  muft  pay  her  the  value  fet  by  the  Mafter. 

[  279  ]  In  1725,  the  plaintiff  Mary  Juxon,  who  had  been  conftantly 
affifted  by  her  daughter  the  plaintiff  Aiary  Cecil,  did  by  her  fe- 
parate trade,  and  intirely  out  of  the  flock  fo  lent,  fave  the  fum  of 
twenty  pounds,  which  fhe  intended  to  place  out  at  intereft. 

This  fum  the  defendants  Mofes,  Thomas  and  Samuel  Juxon  de^ 
fired  they  might  have  on  their  bond,  and  (he  confenting,  th'cy 
executed  a  bond,  and  gave  the  fame  to  her,  and  flie  afterwards 
advanced  to  the  faid  defendants  another  twenty  pounds,  and  they 

gave 
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gave  her  a  note  for  the  fame  :  Mar'^  Jt/xon  never  read  either  the    Cecil  ^. 
bond  or  note,  and  it  appeared  that  the  faid  defendants  had  made  J^xon. 
the  bond  and  note  payable  to  the  defendant  Emanuel  Juxon^  and 
no  mention  or  notice  taken  that  the  money  was  the  property  of 
Alary  Juxofu 

The  defendant  Emanuel  juxon,  upon  his  return  to  England^ 
broke  open  the  door  of  the  wife's  houfe,  and  took  away  the 
goods  that  belonged  to  Thomas  and  Mary  Cecil,  and  alfo  the 
very  goods  and  the  produce  of  the  ftock  which  had  been  lent  by 
Ann  Egginton  to  the  plaintiff  Mary  Juxon,  and  were  comprized 
in  the  faid  bill  of  fale. 

Therefore  the  bill  is  brought,  among  other  things,  for  the 
principal  and  interefl  of  the  bond  and  note,  and  for  the  re-deli- 
very of  the  goods,  vv^hich  the  defendant  Emanuel  Juxon  had  for- 
cibly taken  away,  and  that  his  wife  the  plaintiff  Mary  Juxon 
may  be  quieted  in  the  poffeffion  of  what  fhe  had  acquired  by 
trade,  during  the  abfence  of  her  hufband. 

The  defendant  Emanuel  Juxon  infifted,  that  in  her  dealings 
Ihe  made  ufe  of  his  name  and  credit,  and  that  though  he  was 
out  of  the  kingdom,  yet  the  plaintiff  Mary  Juxon  knew  where 
he  was  (i),  and  notwithffanding  they  lived  feparately,  yet  it 
was  no  feparation  by  agreement,  and  therefore  he  being  liable 
to  be  arrefted  for  the  debts  contracted  by  her  in  trade,  was  intit- 
led  to  the  profits  and  produce  of  the  trade. 

Sir  Jofeph  Jehyll  was  of  opinion,  as  the  defertlon  of  the  de- 
fendant Emanuel  Juxon  was  fully  proved,  this  court  would  look 
upon  any  thing  acquired  by  the  wife  in  his  abfence,  to  fubfiffc 
herfelf  and  family,  as  her  feparate  property,  and  not  liable  to 
the  difpofition  of  the  hufband,  when  he  fliould  pleafe  to  come 
home  and  plunder  her,  and  therefore  declared  that  the  plaintiff 
Mary  Juxon  is  intitled  to  the  goods  that  were  in  her  poffeffion, 
and  alio  to  the  flock  in  her  feparate  trade,  before  the  fame 
were  taken  away  by  the  defendant  Emanuel  Juxon,  for  her 
feparate  ufe,  and  that  fhe  is  alfo  intitled  to  the  bond  and  note, 
and  therefore  ordered  it  to  be  referred  to  a  Mafler  to  fee  what 
was  due  for  principal  and  intereft,  and  that  the  fame  be  paid,  to 
the  plaintiff  Juxon  for  her  feparate  ufe,  and  to  fee  what  goods 
and  ftock  in  trade  were  taken  away,  and  the  defendant  Emanuel 
Juxon  to  deliver  the  fame  in  fpecie,  to  plaintiff  Cecil  and  his 
wife,  in  truft  for  the  plaintiff  Juxon,  and  if  the  goods  are  dif- 
pofed  of,  the  Mafler  to  put  a  value  on  them,  and  the  defendant 
Emanuel  Juxon  to  pay  the  value  in  the  fame  manner.  No  cofls 
of  cither  fide  (2). 

(i)  That  he  ufed  to  fend  her  money,        (2)  Reg,  Lih,  A,  IJ^J.  fol.  701- 
and  fome times  came  to  fee  and  Hay 
with  her. 

T  3 


'Baron  anu  feme. 


•    (FJ  Rule  as  to  a  PoJJlbility  of  the  Wife, 
^jC'^'^'  Gr.^  V.  Kenff}.. 

Cafe  149.  /J  A  R  0  N  Wood  gives  by  his  will  the  moiety  that  he  was  mti^ 
Where  a  parti*  titled  to  of  General  Wood's  eftaie,  to  Elizabeth  Clark  firft  for 

cular  affignee  life,  and  then  to  Elizabeth  Kentifi  for  life,  and  afterwards  to  be 
took  wkia  no-     equally  divided  among  fuch  of  the  children  of  Elizabeth  Kentifh, 

tice  of  an  equity     ^n      iiiT-  iir 

in  a  wife,  and     as  fhould  be  livmg  at  her  aeceaie. 

the  affignees  un- 
der a  commiflion  of  bankruptcy  agalnft  the  hufband,  jfcake  fubjedl  to  the  fame  ci^ulty,  the  court,  as  iC 
isher  property,  will  decree  it  to  be  transferred  to  her  (i). 

This  was  afterwards,  by  a  decree  of  the  court  of  Chanceryjj 
directed  to  be  laid  out  in  South-fea  annuities,  and  the  intereft 
thereof  to  be  paid  to  Elizabeth  Clarke  for  life,  and  after  her 
*  death  to  Elizabeth  KentijJj  for  life,  and  after  her  death  to  her 
chlidren. 

The  hufband  of  Elizabeth  Kentifh  (2)  affigns  this  legacy  to  one 
Barret^  for  fecuring  150/.  upon  a  contingency  mentioned  in  the 
deed  of  affignment,  which  alfo  recites  the  decree. 

The  huiband  afterwards  becomes  a  bankrupt,  and  the  con- 
tingency upon  which  the  wife  was  to  take  not  having  happened 
at  the  time  of  the  bankruptcy,  Barr-et  waived  his  afTignment, 
and  chofe  to  come  in  as  a  general  creditor,  and  affigned  over 
the  legacy  to  the  affignees  under  the  commiffion  of  bankruptcy 
againft  Kentifi. 

The  petitioner  (one  of  the  children  of  Elizaheth  Keniifhy  who 
is  now  dead)  prays  the  South fea   annuities  may  be  trans- 
ferred to  her,  fhc  being  intitled  thereto  under  the  will  of  Aaron 
Wood.  ' 
A  huftand  can*     Lord  Chancellor  :  A  hufband  cannot  afiign  in  law  a  pofTibility 
jiot  in  V^\^^^z{~^  Qf       vi^ife,  nor  a  poffibility  of  his  own,  but  this  court  will  not- 
or^ihe  v/Tfe^^nor  withftanding  fupport  fuch  an  affignment,,  for  a  valuable  confide- 
a  poffibility  of    ration,  though  I  do  not  know  any  cafe  where  a  perfon  claiming 
hisown,  but  this  ^.^^jgj.  ^  particular  affignee,  has  been  obliged  to  make  fuch  a 

court  Will  fup-  i\ 

port  fuch  aiTign-proviiion  as  iS  prayed  here. 

ment  for  a  valu- 
able confideration  (3). 

(1)  See  Ex  parte  Coyfegame,  ante  193^,.  wife  being  alive  at  her  mother's  death. 

Je-Lvfaiv.  Moulfon^  peji,  2  vol.  417.  Crijp  became  a  bankropt  and  died  in 

(z)  This  part  of  the  cafe  is  not  ftated  the  life-time  of  the  raoihtv  Elizabeth 

exadiy  ripht.  EU%abeth  Kentijh  had  a  Kentijh.    Barrett  came,  in  as  a  general 

G.uV.ghitT,  p.^WlQ^  EUzaheth  Ke?nijh,  vAio  oreditor  under  the  commiflion,  and  af- 

rti  her  mother's  iife-time  married  one  figned  the  leg--icy  to  the  aiTignees.  Where- 

C-ifp.     Cr/^/ made  no  fetclemcnt  cn  his  uiion  Elizabeth   Cri//)  petitioned  to  have 

wile,  and  in  the  life-  time  of  Elizaleth  the  annuities  transferred  to  her,  which 

Kcntifv  the  mother  and  without  the  pri-  was  ordered  accordingly,      ^^^g'  L,ih^ 

vity  of  his  wife,  made  the  aifignirjent  A.  1748.  fol.  532. 

to  Bmret  upon  the  contingency  of  his  (3}  B^itss  v.  Dandly^  fojl.  2  vol.  207. 

As 


'Bai'on  nti5  fern?. 


As  to  alliirnees  urAcv  a  commiflion  of  bankruptcy,  and  the  0?.-eyv. 
wife  of  the  bankrupt,  the  court  has  interpofed,  and  obHged  the 
^affignees  to  make  a  provifion. 

What  makes  this  cafe  particular  is,  that  there  was  a  decree 
which  ordered  the  money  to,  be  paid  to  the  ufiier  of  the  court, 
and  it  is  alfo  in  another  refycS:  particular,  that  his  was  not  an 
abfolutc  alhgnment,  but  in  the  nature  of  a  fecurity  only,  and 
is  now  come  back  into  the  hands  of  the  afhgnees  of  the  huf- 
band. 

What  then  is  the  equity  arifing  to  the  wife  under  the  decree? 
It  will  neither  let  the  hufband,  if  he  remained  fui  juris,  or,  if 
he  becomes  bankrupt,  his  affignees  touch  the  money  unlefs  they 
{ifH  make  a  provifion  for  tlie  wife. 

I  will  put  this  cafe ;  fuppofe  the  hufband  living  and  no  bank-    [  281  J 
rupt,  and  he  had  paid  off" the  150/.  and  had  died,  would  the  repre- 
fentative  of  the  hufband  have  been  intitled  ?  I  am  of  opinion  not, 
as  it  was  in  the  nature  of  a  pledge,  but  would  havje  been  the 
wife^s  by  furvivorfliip. 

Or  if  the  huiband  had  died  without  redeeming  the  eftate  of 
the  wife,  fhe  would  have  been  intitled  to  have  this  eflate  dif- 
incumbred,  and  the  efiate  would  have  furvived  to  her. 

The  particular  -AiTvynat,  having  taken  with  notice  of  the  equity 
of  the  wife,  and  the  alFignees  under  the  comniifTicn  taking  it 
fubjedl  to  the  fame  equity  with  the  particular  aihgnee,  I  am  of 
opinion  it  is  her  property,  and  therefore  fliall  direct  the  South~/ea 
annuities  to  be  transferred  to  lier. 

His  Lordfhip  made  an  order  accordingly.  - 

Vide  title  Infant^  under  the  Dhnfion^  How  far  favoured  in  Equii)^^ 
Smith  V,  Lov7, 

Vide  title  Dower  and  Jointure,, 

Vide  title  Injun^ion, 

»  Vide  title  Partition^ 

Vide  title  Evidence^  Witnejfcs^  Proof  Qottzn  v.  LuttrcL 


CAP.  xvn. 

Fide  title  Bankri/J^t,  u'ldrr  the  Divifion,  Rule  as  io  Drawers  and 
h ulorf or i  cf  Bills  of  Exchange, 

Vide  title  Bankrupt^  tinder  the  Divfon^  Rule  as  to  Principal  and 

EaPior^ 

T4 


'BiUsi  Of  (jgjci&ansc. 


(A)  Rule  as  to  an  Indorfee, 
Between  the  Seals  after  Hillary  Term  1736. 


Cafe  150, 

Every  in.^o.for  is 
•  new  drawer. 


Rule  as  to  the 
ftatute  of  limi- 
tations. 

[*282  ] 


Lake  V.  Hayes, 

T  0  R  D  Chancellor :  His  Lordfliip  faid,  tliere  lias  been  a 
^  difference  of  opinion  amongft  judges,  Whether  a  demand 
muft  be  made  upon  the  drav/er  of  a  bill  of  exchange,  to  inti- 
tle  an  indorfee  to  an  action,  but  that  he  was  very  clear  in  his 
own  judgment,  there  is  no  occafion  to  make  that  demand,  for 
he  confidered  every  indorfor  as  a  new  drawer  (i). 

*It  was  adjudged  by  the  late  Mafter  of  the  Rolls,  that  a  bill 
in  Chancery,  which  had  been  depending  almofi:  fix  years,  ought 
not  to  be  confidered  as  a  fufhcient  demand  of  the  debt,  fo  as  to 
take  it  out  of  the  ftatute  of  Hmitations  (2). 


(i)  Harry  v.  PtrnV,  I  Salk.  133. 
Bromely  v,  Fra%ier,  i  Ztra. /^\\ .  LanV" 
rence  v.  yacoh^  ibid.  515.  Hcylyn  v. 
Adamjon^  2  Burr,  674.  Sed  contra^  Side- 
hotham  v.  Smithy  I  Stra,  649,  Collins  v» 
Butler^  2  Stra.  1087. 


(2)  Craddocl  V.  Marjh,  i  Cha.  Rep, 
205.  Hurdret  V .  Calladon  ibid.  21^,  anon. 
2  Cha.  Ca,  217.  anon,  poji  2  vol,  i. 
Contra 3  anon.  1  l^ern.  73. 


CAP.  XVIIL 

(A)  Bill  of  Peace  to  prevent  Multiplicity  of  Suits, 

(B)  Bills  of  Difcovery^  and  herein  of  what  Things  there  JJ:all  he  g 

Dijcovery, 

(C)  Tl^ho  are  to  he  Parties  fo  If, 

(D)  Bills  of  Review, 

(E)  Crofs  Bills, 

(F)  Supplemental  Bills, 

(G)  Bill  to  perpetuate  Tefllmony  of  Witneffcs* 


•BfU; 


(A)   Bill  of  Peace  to  trevent  Multiplicity^  of  Suits. 

December  the. 

Mayor  of  Torh  v.  Pilhington  and  others.  5^^,  1737. 

Cafe  151. 

A Bill  was  brought  in  this  court,  to  quiet  the  plaintifFs  in  a  s. c. poft. 2  vol. 
ri^ht  of  fifhery  in  the  river  Oufe,  of  which  they  claimed  \ifl^^.^  ^^^^^^-^ 
the  fole  fifhery  for  a  large  tra^l,  againft  the  defendants,  v/ho,  as  been'a  poffcfnon 
it  was  fiiggeited  by  the  bill,  claimed  feveral  rights,  either  as  of  a  fifhery  for  a 
lords  of  manors,  or  occupiers  of  the  adjacent  lands,  and  alfo  for  a  5^°''^^^^^-!^^^ 

i-r      '  1  r   1  1        I     1      1  length  or  tzme, 

diicovery  and  account  or  the  nm  they  had  taken.  a  pcrion  who 

claims  a  fole 

right  to  it,  may  bring  a  bill  to  be  quieted  in  the  pofTe ffion,  though  he  has  not  eftablifhcd  his  ii^hi:  at 
law,  and  it  is  no  objedlion  upon  a  demurrer  to  fuch  bill  that  the  defendants,  have  diftinft  rights,  fot- 
upon  an  iffue  to  try  the  general  right,  they  may  at  law  take  advantage'  of  their  feveral  exempaons,  and 
diftind  rights. 

The  defendants  demurred  to  the  bill,  as  being  a  matter  cog- 
nizable only  at  law. 

Lord  Chancellor :  Such  a  bill  againft  fo«many  feveral  trefpaf- 
fers  is  improper  before  a  trial  at  law,  a  bill  may  be  brought 
againft  tenants  by  a  lord  of  a  manor  for  incroachments,  ^V.  or 
by  tenants  againft  a  lord  of  a  manor  as  a  difturber,  to  be  quieted 
in  the  enjoyment  of  their  common  and  as  in  thefe  cafes  there 
is  one  general  right  to  be  eftabliflied  againft  all,  it  is  a  proper  283  J 
bill,  nor  is  it  neceffary  all  the  commoners  fhould  be  parties  (i)  ; 
fo  likewife  a  bill  may  be  brought  by  a  parfon  for  tythes  againft 
parifhioners  (2),  or  by  parifliioners  toeftabUfh  a  modus ,  for  there 
is  a  general  right  and  privity  between  them  and  confequently  it 
is  proper  to  inftitute  a  fuit  of  this  kind  (3). 

There  is  no  privity  at  all  in  the  cafe,  but  fo  many  diftin6l 
trefpaffers  in  this  feparate  fifhery;  befides  the  defendants  may 
claim  a  right  of  a  different  nature,  fome  by  prefcription,  others 
by  particular  grants,  and  an  injun61:ion  here  would  not  quiet  the 
poffeiFion,  for  other  perfons,  not  parties  to  this  bill,  may  like- 
wife  claim  a  right  of  fifhing. 

It  is  more  neceffary  too  in  this  cafe,  there  fhould  be  a  trial  at 
law,  for  it  does  not  clearly  appear,  whether  there  is  a  right  even 
in  the  plaintiffs  (4),  and  if  it  fhould  eventually  come  out  that 
the  corporation  of  Tork  are  lords  of  this  fifliery,  then  would  be 
the  proper  time  to  have  an  injunction  to  prevent  their  being 
difturbed  in  their  poffefiion.  His  Lordftrip  therefore  allowed 
the  demurrer. 

This  demurrer  was  fet  down  to  be  re-argued  on  the  13th  of 
March  1737,  when,  in  fupport  of  it,  it  was  urged,  that  though 

^\)  Vide  Rudgev.  Hopiins,  zEq.Ah,  iffue  to  afccrtain  boundaries  between 

170.  /»/.  27.  Poore  V.Clark,  poJL  2  vol.  two  parifhes.      Parijh  of  St,  Luke  v. 

5*5*  Parijh   of   St.    Lccaard,   I    Bro.  Cba. 

(2)  Bro^wt  V.  Fcrmudcn,  1  Cha.  Ca^  Re/,  40. 

272-  (4)  f^idf  Creffhtt  V.  MjUon,  3  Bro, 

(3)  A  Bill  will  not  lie  to  dired  an    Cha.  Rrp.  481. 

it 


Mayor  of  r  OR  K     |g  charc^ed  in  the  bill,  that  this  bill  is  to  prevent  multiplicit? 

oi  iuitSj  yet  that  was  never  allowed  m  tnis  court,  where  the  de- 
fcendant-s  have  ali  different  titles,  and  depend  upon  various  matters 
and  rights,  and  is  not  like  the  cafe  of  lords  and  tenants,  or  par- 
fons  and  parifnioners^  nor  properly  under  the  rule  of  bills  of 
peace,  for  no  other  party  who  has  a  title  or  right  of  the  fame 
nature,  could  be  bound  by  this  bill :  the  plaintiffs  fay,  they 
have  a  prefcriptive  right,  this  being  a  publick  royal  river,  the 
defendants,  being  lords  of  manors,  may  have  the  fame  right,  or 
for  the  fame  reafon  they  cannot  prefcribe  for  that,  unlefs  for  fomc 
co'nnderation  paid. 

Mr.  Attorney-General  e  contra.  The  defendants  never  at- 
tempted to  fet  up  this  exclufive  privilege  till  now,  but  have  al- 
ways applied  for  leave  to  the  piaintifFs  •,  the  defendants  are 
owners  of  lands  and  lords  of  manors  adjoining  to  this  river,  and 
it  may  properly  be  determined,  whether  the  piaintifFs  have  that 
fole  and  fcparate  right  of  fidiery,  and  that  is  incumbent  on  the 
piaintifFs  to  prove ;  fuch  bil4s  have  been  brought  by  the  city  of 
London  for  fome  certain  duties,  and  though  a  great  many  parti- 
cular rights  have  been  infilled  on,  yet  a  general  ifilie  has  been 
clire6led  to  try  the  right.    In  the  cafe  of  y.  Carter^ 

1734,  a'biil  was  brought  by  the  lord  of  the  manor  of  Stepney, 
for  Sixpence  on  every  load  of  hay  carrried  to  Whitechapel^  though 
the  lord,  houfe-keepers,  and  fcavengers  claimed  each  fome 
right  in  the  fixpence,  yet  one  general  iiFue  was  direfted  by  lord 
't allot  to  try  that  queftion,  and  the  demurrer  in  that  cafe  was 
over-ruled. 

Lord  Chancellor  :  When  this  cafe  was  firft  argued,  I  was  ®£ 
opinion  to  allow  the  demurrer,  but  I  have  now  changed  my 
opinion. 

J.  q  ^  Here  are  two  caufes  of  demiUrrer,  one  affigned  originally,  and 
*•  J  one  now  at  the  bar,  that  this  is  not  a  proper  bill,  as  it  claims  a 
fole  right  of  fifhery  againft  five  lords  of  manors,  becaufe  they 
ought  10  be  confidered  as  diftincSl  trefpaiFers,  and  that  there  is 
no  general  right  that  can  be  eftabliOied  againil  them,  nor  any 
privity  between  the  plaintiff's  and  them. 

In  this  refpe£l  it  does  difler  from  cafes  that  have  been  cited 
of  lords  and  tenants,  parfons  and  parifhioners,  where  there  is 
One  general  right,  and  a  privity  between  the  parties.  But  there 
are  cafes  where  bills  of  peace  have  been  broughtj  though  there 
has  been  a  general  right  claimed  by  the  plaintiff,  and  yet  no  pri- 
vity between  the  piaintifFs  and  defendants,  nor  any  general  right 
on  the  part  of  the  defendants,  and  where  many  more  miglit  be 
concerned  than  thofe  brought  before  the  court :  fuch  are  bills 
for  duties,  as  in  the  cafe  of  the  city  of  London  v,  Perkins  ( i )  in 
the  Houfe  of  Lords,  where  the  city  of  London  brought  on.ly- 
•  a  few  perfons  befQre  the  court,  v/ho  dealt  in  thole  things 
whereof  the  duty  was  claimed,  to  eilablifli  a  right  to  it,  and 
yet  all  the  king's  fubjefts  may  be  concerned  in  this  right  5  but 
becaufe  a  great  number  of  actions  may  be, brought,  the  coyrt' 
fuft'ers  fuch  bills,  though  the ,  defendants  might  make  diflin^t 

defences  J 


(i)  4  Bro.  Par.  C^z.  15S 


284 


defences,  and  though  there  was  no  privity  between  them  and  J^iayor  of  Yo^c 
the  city.  ...  TOK. 

I  think  therefore  this  bill  is  proper,  and  the  more  fo,  becaufe 
it  appears  there  are  no  other  perfons  but  the  defendants  who  fet 
up  any  claim  againfl:  the  plaintiffs,  and  it  is  no  obje£lion  that 
they  have  feparate  defences ;  but  the  queftion  is,  whether  the 
plaintiffs  have  a  general  right  to  the  fole  fifnery,  which  extends  . 
to  all  the  defendants  ;  for  notwithflanding  the  general  right  is 
tried  and  eflablifhed,  the  defendants  may  take  advantage  of  their 
feveral  exemptions,  or  diflin6l  rights. 

Another  caufe  of  demurrer  is,  that  the  plaintiffs  have  not 
eftabUfhed  their  title  at  law,  and  have  therefore  brought  their 
bill  improperly  to  be  quieted  in  pofTefFion.  Now  it  is  a  general 
rule,  that  a  man  Tnall  not  come  in  to  a  court  of  equity  to  efcablifli 
a  legal  right,  unlefs  he  has  tried  his  title  at  law,  if  he  can  ( i ) ; 
but  this  is  not  fo  general  an  objection  as  always  to  prevail,  for 
there  have  been  variety  of  cafes  both  ways. 

There  are  two  cafes  reported  together  in  Prec.  in  Eq,  5;^o. 
BuJIj  v.  lV('J}ern^  and  the  Diile  of  Dorfet  v.  Serjeant  G'lrdler  {^a)\  [a]  2  Eq.  aIi^ 
in  the  former  it  was  held,  that  a  man  who  has  been  in  poffef-  iSi.pl.s. 
fion  of  a  water-courfe  fixty  years,  may  bring  a  bill  to  b'i  quieted 
in  his  poflefTion,  although  he  had  not  ePcabiiflied  his  right  at 
law ;  in  the  latter,  that  a  man  who  is  in  pofreiTion  of  a  fifliery, 
rpay  bring  a  bill  to  examine  his  witnciTes  in  perpetuam  rii  me" 
moriamy  and  eftablifh  his  right,  though  he  has  not  recovered  iu 
afhrm.ancs  of  it  at  law  ;  otherwife,  if  he  is  interrupted  and  dif- 
poflefTed,  for  then  he  had  his  remedy  at  law. 

In  the  prefent  cafe  the  demurrer  was  over-ruled  (2). 

* 

(l)  Sze  anon,  i  Fern.  120.  Enji  India  414.  Waller  N.  Smealcn  1  Bro.  Cha.  Rep^* 
Company  v.  Sandys ,  ibid.  izy.  Pa^wltt  v.  ^yz. 

higre's,  ibid.  308.  En/i  India  Company  v.         (2)   See  the   difiCrence  between  this 
Iracrlopers^  2  Cha,  Ca.  165.  IVbitcburch     cafe  and  that  of  i.ord  Teynham  v.  Elci" 
V.  Hyde,         2  voi.   39$.  Lord  Teynham    lert.  pofi.  2  vol.  4.33. 
y.  -H.  z  vol.  4,83,  ano7j.  2  Vef. 

I  ]^ 

Umcrs  and  Others,  < — ---^ —  PlaintifFs.  ,  > 

November  tho 

Iiord  Ahc-'ravcniiy  and  Others,      Defendants  ^^"^^  ^7^8. 

Cafe  152. 

A Motion  by  the  plaintiff  for  an  injuncrion  to  (lav  the  pro- A  l^'il  of  peace 
ceedlngs  of  the  defendants  at  law  till  the  hearin-  of  the 
cauie  inlllis  court,  upon  a  fuggeftion  that  this  is  a  bill  or  peace,  the  do  raid  x.us, 
and  rd  ■  '  in  equity,  for  tlie  principal  prayer  of  it  is,  ^'''^o  have  anin- 

that  1  V.  ,10  liavc  only  a  O-nail  nuercit  111  that  part  of  ^.^Tunbndgc^ 

the  m.mui-      1  uin^rid^e^  v/li'cli  is  in  dilputc,  n)ay  accept  of  fuch  from  proceedins 

a  compenCaLion  as  t'lis  court  iiiall  think  reaibuable,  for  ihc  houies  '^l^"-'"  .^S:''V\. 
^1       1  •   i.TT  1       t    -  I  \  rs  the  pi  \i!iiilTs  fnr 

the  phMntut  ha^,  Duilt  upon  tne  wafte.  bu'-idi.ig  Inuie* 

oil  t.hc  'wxwft 

v;;;ho^i  .'i.       ,  nd  ;  1";:;^  .1  compcnf.uion  as  the  court  lliall  triink  rsaionuipiC. 

Loui 


m 

hd^^BTlcl'       '^^^^  Chancellor  :  I  do  not  fee  how  thi«;  court  can  aiTume  fuch 
'vE^NNvr' .  ^  pQ^^^'^'  ""l^^s  they  had  a  right  of  behig  applied  to  as  an  ar- 
The  court  dif-~"  bitrator,  or  had  a  legiflative  authority  lodged  in  them,  nei- 
foivedthein.     ther  of  which  belong  to  them;  for  they  ad  only  in  a  iudicial 

cannot  be  appli-  capacity. 

«d  to  as  an  aroi  rator^  nor  have  any  Icgillativc  authority,  but  a£t  in  a  judicial  capacity. 

Abillofpeacs       The  proper  bill  of  peace  was  a  former  one,  brought  by  t 
hJoughtTy^te!   tenants  of  this  manor,  for  fuch  a  bill  may  as  well  be  brought 
nants  againft  a    by  tenants  againft  a  lord,  as  by  a  lord  againll  tenants  ( i )  ;  but 
i^ahiftct!^  t"^  that  bill  was  difmifled,  upon  the  fuggeftion  of  this  very  plaintiiT 
Mr.  Conyers  himfelf,  that  they  ought  regularly  to  proceed  at  law; 
and  therefore  thither  let  him  go,  and  not  apply  improperly  for 
relief  in  that  court,  which  he  had  abfolutely  infilled  had  no 
power  of  relieving.    This  comes  very  near  the  cafe  of  eletlion, 
for  he  has  chofen  to  proceed  at  law,  and  therefore  let  him  feek. 
his  remedy  there. 

His  Lordlhip  for  thefe  reafons  ordered  the  injundion  to  Hand 
difiblved. 

(i)  See  the  Mayor  of  Tork  v.  Tilhing-    heri,  poft.  2  vol.  483.  notes, 
ton,  ante  282.    Lord  Teynham  v.  Her- 


(B)  Bills  of  Dlfcovery,  and  herein  of  what  Things  there  fhall  hi 

a  Dlfcovery^ 

Fehi'uary  tlie  Phlpps  v.  Steward  ( I  ). 

Sth,  1737. 

Cafe  153.    OIR  Robert  Cowan,  intending   to  leave  England^  declared 
to  the  plaintiff  he  had  made  his  will,  and  that  after  giving 
his  perfonal  eftate  to  his  daughter  and  the  heirs  of  her  body,  he 
had  limited  the  fame  to  the  plaintiff. 

(i)       R,  Cotvan  refided  zt  Bombay,  married  the  fider,  and  applied  for 

and  being  about  to  fail  for  England  made  letters  of  adminiftration  for  her,  and  poi- 

his  will  dated  the  4th  of  January  ij'^^,  feiTed  himfelf  of  the  books,  papers,  and 

and  thereby  direded  his  perfonal  eftate  part  of  the  perfonal  eilate  of  the  tella- 

to  be  laid  out  in  the  purchafe  of  lands  tor.    Pending  the  fuit  in  the  ecclelialU- 

to  be  fettled  to  the  ufe  of  his  brother  in  cal  court,  the  plaintiiFs  brought  their 

tail,  remainder  to  his  filler  in  tail,  re-  bill  for  an  account  of  the  perfonal  eftate, 

mainder  to  the  plaintiffs  in  fee  ;  and  in  and  to  have  the  fame  IziAoKitm  South  fea 

cafe  of  his  brother's  death  he  directed  annuities  until  the  fame  could  be  laid  ouc 

that  his  perfonal  eflate  ihould  be  remit-  in  the  purchafe  of  lands.    To  this  bill 

ted  to  the  plaintiffs  for  the  purpofes  the  defendant  demurred;  which  demurrer 

aforefaid.  Sir  ^,  Cow^r^  before  his  death  was  over-ruled.    The  defendants  were 

in  1736,   told  the  defendant  Stexoard^  rellrained  from  receiving  or  a'ienating 

that  he  had  made  his  will,  but  had  left  any  part  of  the  faid  teftator's  perfonal 

it  at  Bombay^  and  had  only  a  c9py  of  it  eilate  till  further  order.    Rsg.  Lib»  B, 

with  him.    The  brother  died  in  the  Ea/i-  i7J7'f«'  136. 
Indies.    After  the  teilator's  death,  Steii>- 

Some 


mi  286 

Phitps  -Z/, 
Steward, 


Some  time  after  Sir  Rohrt  Cowan  died,  the  daughter  mar-    Pwi^i's  ^, 


ried  the  defendant,  and  upon  a  fuppofition  that  there  was  no  . .  . 

Will,  admmiitration  was  apphed  tor   by  the  daughter  in  the  depending  in  the 
fpiritual  court  *,   pending  a  fuit   there,   the   prefent  bill  was  ecclefiafticai 
brought  by  the  plaintiffs  to  have  an  account  of  the  perfonal  ^"^iftfation ^t" 
eitate.  .  bill  may  be 

broughthcre  for 

an  account  of  the  perfonal  eftate.  The  reafon  why  a  bill  Is  allowed  to  be  broiight  before  probate  is, 
that  the  ecdeliafticai  court  have  no  way  of  fecuringthe  efiedb  in  the  mean  time. 

To  this  bill  the  defendant  demurred,  for  that  there  was  a  ^  devlfe  of  per- 
fuit  now  depending  in  the  fpiritual  court  for -adminiftfation  to  the  ^"^^J  the^ heirs 
perfonal  eftate  of  Sir  Robert  Cowa^i,  of  her  body,  it 

Lord  Chancellor  over-ruled  the  demurrer    and  faid,  in  the  cafe  Jj^^^g^^^^^w^" 
of  Poivis  V.  Andrenxis^  a  bill  of  this  nature  was  allowed  before  jp^ined,  that^^" 
probate,  and  that  determination  was  founded  on  a  former  cafe  of  v/here  money  is 
Japhet  Croohey  in  the  time  of  Lord  Harcourt^  relating  to  the  will  t^T^'^^^l 

r  TV/T      rr      7-       /   \  whole  fliail go 

of  Mr.  Hawkins  [a).  to  the  firft  taker. 

i^o)  I  Vern.  106, 

Wright  V.  Elick,  and  2  Vern.  49.    Dulwich  College  ^u,  Jackfon  (  i). 

The  reafon  for  thefe  cafes  is,  that  the  ecclefiaflical  court  have 
no  way  of  fecuring  the  effects  in  the  mean  , lime,  nor  did  he 
know  there  was  any  folemn  refokuion,  where  money  is  entailed 
in  the  manner  the  teftator  has  done  here,  that  the  whole  of  it 
fliall  go  to  the  firft  taker  (2).  The  cafe  of  Col'uel  v.  Shadwell  in 
the  time  of  Lord  Cowper  is  to  the  contrary  (3). 

His  Lordfhip  rellrained  the  defendants  from  receiving  any 
more  of  Sir  Robert  Cowans,  perfonal  eftate  till  further  order. 

(1)  Andrezos  v.  Poivis,  2  Bro.  Par.  154  .  Daw  \.  Pitt,  Fearne  347.  luig 
Ca.  476.  Morgan  \ .  Harris f  2  Bro.  Cha.  v.  Lviey  poll,  429.  Saltern  v.  Saltern, 
Rep.  121.  See  Montgomery  v.  Clarke,  pofl:.  2  vol.  376.  Stratton  v.  Payne^ 
poll.  2  vol.  378.  Smith  V.  Akyn^jeU,  poll.  3  Bro.  Far.  Ca.  527.  Earl  of  Chatham 
3  vol.  566.  V.  Totbill,  6  Bro.  Par.  Ca.  450.  Hodgefon. 

(2)  Vide  Seale  v.  Seale,  I  P.  W.  290.  v.  Bujjey,  poft.  2  vol.  89.  note  i. 
T>od  V.   Dickenfojt^   8  Vin.  451.  pi.  25.  (3)  i  P,  IV,  4;?o.  485. 
Butterjidd  v.  Butterfidd,    i    Vei,  .133.' 


Woodcock  V.  King,  January  tix» 

ajJ,  173S. 


IT  was  HI  this  cafe  laid  down  by  Lord  Chancellor  as  a  general    Cafe  154. 
rule,  that  where  a  bill  is  brought  for  a  difcovery  merely,  ^^^'■'r?^'^^^* 
and  prays  no  relief,  you  cannot  move  to  difmifs  it  for  want  J^ei^eltf 
ot  profecution,  but  can  only  pray  an  order  upon  the  plaintiff  cannot-movc  to 
to  pay  to  the  defendant  the  cods  of  fuiu  to  be  taxed  by  a '^i^'^^^Ki^^'^^; 

ii'iaucr   ^i;.  cution,  but  prar 

an  order  only  on  the  plaintift'to  pay  defcndinjt  the  cofts  of  the  fuit  to  be  tajcd. 


(0  See  anon.  poft.  2  vol.  15.   Jones  v.  Jones,  poll.  3  vol.  I  u. 


%m. 


Fdruary  the  Jtkins  V.  Farr, 

aSth,  1738. 

Cafe  15^.  'T^HE  plaintiff  in  the  original  bill,  and  daughter  of  the 
S.  C.  2  Eq.  Ca.  A  prefent  plaintiff,  did  thereby  charge,  that  being  a  fingle 
Abr.247.  pL  woman,  flie  became  acquainted  with  the  defendant,  who  made 
T'vm  Abr  ^^^^  addreffes  to  her  by  way  of  courtfhip,  and  for  marriage,  and 
296/pi.  3/'  confented  thereto  ;  and  that  on  the  9th  of  February  1732,  he 

The  defendant  voluntarily  executed  to  her  a  bond  in  the  penalty  of  1000/.  on 
S^lriJiTdH-'^^^  condition  that  if  the  defendant  did  not  marry  her  within  a  twelve 
Bond  in  tae  pe-  month  after  date,  he  would  pay  her  500/. 

jaalty  ofiooo/.  Oil 

Gondition  that  if  he  did  not  marry  her  within  a  twelvemonth  after  date  he  would  pay  her  500  /.  Soon  af- 
ter, under  pretence  of  reading  it,  he  took  it  againfl  her  confent,  and  carried  it  away  with  him.  The  bill 
brought  for  tlie  delivery  of  the  old  bond,  or,  if  cancelled,  that  he  may  execute  a  new  one.  The  plain- 
tiff in  the  original  bill  dying  intellate,  the  mother,  as  adminiflratrix,  and  thereby  intlded  to  the  500/. 
revived  againft  the  defendant.  The  pLundfF,  as  the  bond  was  gone  by  the  default  of  the  defendant,  is 
therefors  inticled'not  only  to  a  difcovery  here,  but  relief  kiy  payment  of  the  money,  and  the  defendant 
agreed  to  pay  what  is  due  for  the  principal  fum  of  500/.  in  the  condition  of  the  bond,  with  interelt 
fer  the  tame  at  the  rate  oi  ^fer  cent,  from  the  day  of  filing  the  original  bill  (i). 


On  the  17th  oi' March  following  paying  her  a  vifit,  and  fay- 
ing he  was  deiirous  to  read  the  bond,  fiie  fetched  it  him,  and 
at  the  defendant's  requeil  gave  it  him  to  read,  who  took  it,  and 
ag^iinfi  her  confent  put  it  into  his  pocket,  and  immediately  went 
away  with  it ;  but  coming  to  her  again  the  next  day,  fhe  infilled 
on  the  bond,  but  he  pretended  he  had  burnt  it,  and  would  exe- 
cute another  bond  of  the  Hke  purport,  and  defired  her  to  get  it 
drav/n.  She  accordingly  applied  to  the  perfon  Vv^ho  drew  the 
former  bond,  and  he  in  puriuance  of  the  defendant's  dire(Slions 
ingroffed  a  new  bojid  to  the  fame  effe£l  with  the  other,  and  the 
defendant  pvomifed  to  execute  the  fame,  but  afterwards  abfo- 
lutely  refufed  to  do  it»  And  flie  therefore  by  her  bill  prayed  that 
the  defendant  might  be  decreed^  if  he  had  not  cancelled  the  bond, 
to  deliver  the  fame  again,  and  in  cafe  he  had  deftroyed  it,  tlien 
to  execiite  a  bond  of  the  like  tenor. 

The  defendant,  by  his  aniwer  to  the  original  bill,  admitted  ' 
that  in  1732  he  became  acquainted  v/ith  Mary  Athns^  but  that 
ihe  was  then,  and  before,  a  woman  of  very  bad  fame  and  cha- 
racter ;  and  had  been  an  orange  girl  in  the  playhoufe,  and  that 
he  never  made  any  addreffes  to  her,  except  fuch  as  are  ufually 
made  to  women  of  ill  chara6ler,  and  that  during  his  acquaint- 
ance with  her  he  did  execute  a  bond  conditioned  for  a  marriage 
within  twelve  months,  but,  vv^hen  he  executed  it,  apprehended 
it  would  not  be  of  any  validity  againft  him  j  and  tliat  about  two 
months  after  the  execution  of  the  bond,  feme  diff:,-rence  arifing 
betv/een  them,  fhe  of  her  own  accord  delivered  him  the  bond, 
telling  him  at  the  fam.e  time  ihe  had  a  gentlem.an  would  do  better  - 
for  her,  and  that  he  then  put  the  bond  into  his  pocket,  -and  that 
Ihe  did  not  within  12  tv.-elve  m.onths  after  her  giving  up  the  bond 
inquire  after,  or  afic  for  tlie  fame,  till  the  demand  fet  up  by  her 

(l)  ^ztlVcodhovfew  Shqley,  poll.  2  vol.  535.    Key  v.  Braclpaiv,  2  Vern.  I02» 


bill, 


2 


blli,  and  that  he  never  promlfed  to  give  her  any  bond  of  the  like     Atkins  v. 
effe61:,  or  ever  gave  dire6lions  for  any  other  to  be  drawn,  and       ^ ^RR* 
infifts,  as  fhe  delivered  it  up  voluntarily,  that  he  ought  not  to  be 
obliged  to  execute  any  other  bond. 

The  plaintiff  in  the  original  bill  dying  inteftate,  and  the  mo- 
ther having  taken  out  adminiftration,  and  thereby  become  in- 
titled  to  the  500/.  due  from  the  defendant  by  his  bond,  brought 
her  bill  of  revivor  againft  him. 

Lord  Chancellor :  The  plaintiff  in  the  original  bill  had  cer- 
tainly an  equity  founded  on  the  bond's  being  gone  by  the  default 
of  the  defendant,  on  vi^hich  (he  might  have  had  her  remedy  at 
lavr,  and  therefore  was  intitled  not  only  to  a  difcovery,  but  relief 
by  the  payment  of  the  money  and  though  the  proof  of  the 
bond's  being  forced  from  her  is  by  one  witnefs  only,  it  is 
no  objection  in  this  cafe,  for  the  plaintiff  herfelf  was  intitled 
to  make  oath  of  the  lofs  of  the  bond,  and  that  it  was  thus  taken 
from  her  and  as  this  fa  (St  is  proved  by  the  oath  of  one  witnefs 
^gainil  the  oath  of  the  defendant  in  his  anfwer,  and  as  there  is 
likewife  proof  of  the  defendant's  offering  to  execute  a  new  bond, 
that  is  a  circumilance  fupporting  the  evidence  of  this  fingle  wit- 
nefs, fufficient  to  take  it  out  of  the  general  rule  ;  nor  are  there 
any  collateral  circumftances  to  bar  her,  for  no  other  averment 
was  neceffary  to  be  made  at  law,  if  (he  had  the  bond,  than 

.that  the  money  was  not  paid ;  and  as  fhe  has  by  the  defendant's 
fault  lofl  the  bond  ;  fhe  has  fufnciently  averred  it  in  her  bill ; 
por  was  there  a  necefTity  that  the  promife  fhould  have  been  re- 
ciprocal in  this  cafe,  or  any  occafion  for  the  court  to  relieve 

.  jigainfl  the  penalty  of  the  bond,  becaufe  it  is  not  infifted  on  by 
the  original  bill,  which  is  brought  merely  for  the  five  hundred 
pounds,  which  muft  be  confidered  as  the  Hated  damages  between 
the  plaintiff  and  defendant. 

His  Lordfhip  therefore  ordered  that  it  be  referred  to  a  Mailer 
to  compute  what  is  due  for  the  principal  fum  of  500/.  men- 
tioned in  the  condition  of  the  bond,  with  intereft  for  the  fame 
from  the  day  cf  filing  the  original  bill,-  at  the  rate  of  4  per  cent,  . 

per  arm.    And  decreed  the  defendant  to  pay  what  fhall  be  fo 
found  due  to  the  plaintiff,  and  alfo  the  cofls  of  this  fuit  (i). 

(l)  Reg,  Lib.  A.  1738.  fob  310.  Sre  of  Woodhoufe  v.  Shepley,  pojl.  2  vol. 
jhe  difference  between  this  cafe  and  that  539. 


Dunn  and  Others,        *      . '    .    Plaintiffs.      Noveinbcy  the 

24th,  i7s8. 

i^oatcs  and  Balguy^  — —  Defendants. 

THE  defendant  had  inffitutcd  a  fuit  in  the  ecclefiaflical  I5^» 
court,  for  a  church  rate,  to  which  there  was  a  cuibom  SVin.  Abr.337. 
pleaded  of  fomctiiing  done  in  lieu  of  the  rat-,  and  that  plea  ^^'^-^c 

„, .  629.  pi.  I.  s  c. 

J  his  court  will  not  aJmit  a  bill  of  difcovery  in  aid  of  the  juflfdlclion  of  the  ccclcfi.iftical  court,  bccaufc 
they  are  capal  Jc  of  coming  at  tliat  difcovery  thomfclTCS. 

y^lr-  |.  T  And 


sS8  'Bill 

Dunn  v.  And  HOW  a  bill  is  brpuglit  here  for  an  injunflion  to  ftay  the 
CoAT£.s.  defendant's  proceedings  in  the  ecclefiaftical  court,  and  to  be  re- 
lieved agalnft  the  rates,  and  to  compel  a  difcovery  from  the  de- 
[  289  3  fendant  Balguy  of  the  value  of  the  refpeclive  real  and  perfonal 
eftates  of  the  ieveral  inhabiiants  of  the  federal  pariflies  and  places 
in  the  biif  mentioned,  and  how  the  money  colle^led  by  means  of 
the  faid  rates  had  been  difpofed  of. 

The  defendants  demurred  to  lb  much  of  the  bill  as  fought  to 
ftay  the  proceedings  in  the  ecclefiafticai  court  by  injun£l;ion,  and 
z\lo  as  to  the  difcovery  prayed  thereby,  as  the  matters  contained 
in  fuch  part  of  the  bill  as  they  demurred  to,  were  properly  <;og- 
nizable  in  the  eccleliallical  court ;  and,  if  true,  ought  to  have 
been  infilled  on  there,  or  at  common  law,  and  was  not  a  proper 
foundation  for  a  bill  in  this  court.. 
"v;here  there  is      Lord  Chancellor :  This  court  will  not  admit  a  bill  of  difcovery 
a  cuftom  pieaded  J^i  aid  of  the  jurifdiclion  of  the  ecclefi^iiical  court  becaufe  they 
to  a  iu.t  in  the         capable  of  coming  at  that  difcovery  themfelves. 
court  for  a  If  there  IS  a  luit  miiituted  m  the  eccleiiaftical  court  for  a 

church  rate,  and  church  rate,  and  a  cuftom  pleaded  of  a  certain  fum  in  lieu  of  the 
ted/they^'^y"  fomc thing  done  in  the  room  of  it,  and  that  plea  ad- 

proceed  to  try  mitted,  they  may  proceed  to  try  that  cuftom  in  the  fame  manner 
the  cuiiom;  but      ^  modus ;  but  if  th©  cuftom  is  denied,  it  would  be  a  proper 

jt  dented,  'tis  a  ir  ,  •     •     •     7  r  rn        •  •  t  r 

ground  for  a  pro-  g^ound  tor  a  proHipition,  propter  triatioms  dejedum  in  curia  eccleji- 
litiidaii.  ajlica^  for  the  trying  of  the  cuftom  is  the  prpvince  of  the  common 

law  (i).  , 

His  Lordftiip  was  of  opinion  it  was  a  gQod  demurrer,  and 
therefore  ordered  that  the  fame  do  ft  and  and  be  allowed  (2}. 

(l)  Anon.''  2        451.         (2)  Reg.  Lib.  A»  173S.  fol.  49. 


Hilary  Term,  1747. 

Cafe  157.    Bcden  and  others,  Aflignees  of  Dello%u  a  Bankrupt,  v.  Deliow 

and  others. 

wher«  a  hill  is  r  8  1  H  E  alliGjnees  fufpe£ling  the  bankrupt  had  made  conr.eal- 

hrought  for  the         "    -  - 

difcovery  of  con- 


T 


ment,  examined  a  great  many  of  his  relations  at  Gidldhally 
pLpenrsofa     and  have  now  brought  a  bill  againft  the  fame  perfons  for  difco- 
bankrupt's        ygj-y     thofc  concealments. 

e-'iite,  the  court  ^  - 

will  not  allow 


Mr.  Green  moved  on  the  part  of  the  defendants,  that  they 
the  defendants  to  might  be  allowed  to  look  into  their  depofitions  before  the  com- 
d°  !oiV  ?-^s^^^^^^^^    miftioners,  in  order  to  make  their  anfwers  confiftent, 
by  the  coairaif-      Lord  Chancellor  :  I  will  not  grant  the  motion  ( i  )  for  as  truth  i? 

always  uppermoft,  they  may,  if  they  pleafe,  put  in  an  anfwer 
confillent  with  what  they  have  already  fworn  in  their  depofitions, 
fuppofing  they  are  truej  if  falfe,  they  fwore,  at  their  own  peril. 


fi.uiers  before 
Ttn^y  pat  in  their 
aiilwer. 


fl)  The  defendants  prayed  to  be  at  anfwers.  Ordered,  that  the  faid  defend- 

liberty  to  cake  copies  of  the  depofitions  ants  have  a  month's  further  time  to  put 

in  oidt^r  to  put  in  their  anfwers,  and  for  in  their  anfwers  to  plaintiff's  bill. 

a  month^b  iiuther  cirae  iq  put  in  their  Lib.  J.  1747.  foi.  167. 
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and  I  will  not  give  leave  to  fee  them,  merely  for  their  ovi^n  fecu-    Boden  -y. 
rity,  that  they  fhould  not  fwear  differently  m  one,  from  what  ^^^^o^* 
they  had  done  in  the  other. 

(C)  TFho  are  to  he  Parties  to  it.  [  290  ] 

Herring  v.  Toe.  February  th^ 

^  8th,  1737. 

A Marriage  fettlement  having  been  made  of   certain  lands    Cafe  158. 
on  the  hufband  for  life,  remainder  to  the  wife  for  life,  A  hufband  te* 
with  divers  remainders  over  j  the  prefent  bill  was  brought  ^'Y  ^^^J^^J^l^^l^^- 
the  hufband  in  order  to  have  the  opinion  of  the  court  whether  ^ifj  forHfe^,  he 
a  certain  parcel  of  land  was  not  intended  to  be  included  in  that  brings  a  bill 
fettlement.  ^"^l^ 
There  Was  an  obje£liion  taken  at  the  hearing  of  the  caufe,  that  court  upon  the 
the  wife  was  not  made  a  party.  fettlement;  ob- 

Lord  Chancellor  allowed  theobjeaion,  for  he  fald  if  the  court  IfxiTklngThT 
(houkl  be  of  opinion  againft  the  hufband,  fuch  decree  would  not  wife  a  party  ai- 
bind  the  wife ;  his  Lordfhip  therefore  ordered  the  caufe  to  ftand 
over,  that  the  wife  might  be  made  a  party  ( i  )• 

(I)  Reg.Uh.J.  1737./^/.  198. 

'  '  (D)  Bills  of  Review, 
June  the  29th,  1738.    hx.  Vmcoln^s-lnn  MalL 
Catteralt  v.  Pur  chafe  > 

IN  a  caufe  that  came  before  the  court  upon  a  bill  of  review  to  Cafe  1 59* 
read  fome  charges  out  of  the  original  bill,  die  plaintiff  offered  On.irguing  a 
to  (hew  fome  errors  in  the  decree.    To  this  it  was  objeded,  that  demurrer  to  a 
no  errors  in  the  decree  were  cognizable,  but  what  appeared  on  ^'iat  apprarron 
the  face  of  the  decree,  and  therefore  any  evidence  of  errors  but  the  face  of  the 
from  the  decree  itfelf  was  oppofed.  ^^-'^^'^  l^-^^b'^c 

Lord  Chancellor:  It  is  true,  on  arguing  a  der^iurrer  to  a  bill  of  aftcrTjcmurrer 
review,  nothing  can  be  read  but  what  appears  oa  the  face  of  the  ovci  ruled,  a 
decree;  but  after  the  demurrer  is  over-ruled  the  plaintiffs  ^^'^  J^l^^Jj^^jf, ^"^1*^ 
at  liberty  to  read  bill  or  anfwer,  or  any  other  evidence  as  at  are-  dcnce^as It » re- 
hearing, the  caufe  being  now  equally  open  ;  to  which  purpofe  hearing, 
the  cafe  of  Jackfon  v.  Francis  was  cited  by  Mr.  Broiofu 

(E)  Crcfe  Bills.  (■  3 

Crefw'ick  v.   Crefivick,  January  the 

I2th,  173S, 

IT  was  in  this  cafe  laid  down  by  Lord  Chancellor  as  a  general    q.^^^  < 
rule,  that  where  the  defendant  in  a  crofs  bill,  who  is  plaintiff 
in  the  original,  is  in  contempt  for  not  putting  in  an  anfwer  to  flnri^tin.^crofj 

.     .  ^         ,  bill,  but  plaintiff^ 

m  the  original,  is  in  coatempt  for  not  puttmjr  in  an  anfwer,  the  proper  matiou  is  tp  ialar-^  •  publicatign 
in  th'j:  original  to  a  f«^rcnlg!iu^fLtr  tli«  a.ilvvcr  i;  come  in     Uie  cvmU  bill. 

Vol.  I.  U  ,  the 
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nsm. 


CREswicK-y,  the  crofs  bill,  it  is  irregular  to  move  to  flay  proceedings  In  the 
Creswick.     original  caufe,  till  fuch  anfwer  comes  in,  but  the  plaintiff  in  the 
crofs  bill,  may  have  publication  in  the  original  inlarged  to  a  fort- 
night after,  the  anfwer'  to  his  bill  is  come  in  (i). 

(i)   Ramhjfenfeat  V.  Barker^  ante  21.    Aylet     Eajy,  2  Vef.  336, 


(F)  Supplemental  Bills, 


March  the  19  th 
2736. 

Cafe  i(5i. 

It  is  a  conftant 
rule,  that  mat- 
ters fubfequent 
to  the  original 
bill,  muft  come 
ty  WAy  of  fup- 
plemental  bill 
and  revivor  (i) . 


V.  Higden, 


Though  by  the 
^  WUl  3.  a  fuit 
ihall  not  abate 
upon  death  of 
one  defendant, 
yet, it  muft  be 
taken  wich  this 
refl-riftion,  that 
the  fubjed:  mac- 
ter  of  the  bill  is 
not  hurt  there- 
by. 


AN  original  bill  was  brought  by  a  creditor  againft  Mrs.  Hig* 
den  as  adminiftratrix  of  A.  who  being  a  married  woman, 
her  hufband  was  alfo  made  a  party. 

Before  the  caufe  was  heard  the  Mafe  dies,  and  the  hulband 
took  out  adminiflration^^  honh  non^  I3c.  oi  A»  upon  which  the 
plaintiff  amended  his  bill  againft  the  hufband,  to  which  amended 
bill  the  defendant  demurred.  For  any  matter  uuhich  happens  fub- 
fequent  to  the  original  hill^  cannot  he  put  into  an  amended  billy  but  a 
bill  of  revivor  and  fupplemental  bill  ought  to  be  brought. 

Mr.  VertJey  for  the  plaintiff  infifted  that  in  equity  the  fuit 
abated  only  againft  the  wife,  and  cited  the  cafe  of  Humphreys  v. 
Humphreys y  3  Wms»  349.  there  the  bill  charged,  by  way  of 
amendment,  matters  which  arofe  after  filing  of  the  bill,  and 
therefore  feemed  a  proper  cafe  for  a  fupplemental  bill,  and  tho' 
this  was  pleaded  to  the  bill,  yet  the  plea  was  over-ruled,  for  that 
fuch  matters  may  be  charged  either  by  way  of  fupplemental,  or 
by  way  of  amended  bill. 

Lord  Chancellor :  I  am  of  opinion  that  the  demurrer  ought  to 
bs  allowed  (2) ;  for  I  take  it  to  be  the  conftant  rule,  that  matter 
fubfequent  to  the  original  bill,  muft  come  by  way  of  fupplemen- 
tal bill  and  revivor :  befides  the  fuit  abated  intirely  by  the  death 
of  the  wife  ;  for  the  hufband  who  was  before  joined  for  confor- 
mity only,  has  an  intereft  now,  and  tho'  by  the  ftatute  of  the 
8  Will.  3.  a  fuit  fliall  not  abate  upon  the  death  of  one  defendant, 
but  fball  go  on  againft  the  others,  yet  it  muft  be  taken  with  this 
reftri<Stion  ;  provided,  the  fubje61:  matter  of  the  bill  is  not  hurt 
by  the  death  of  fuch  defendant. 


217. 


Jones  V.  Jones,  poll.  3  vol.        (z)  Reg.  Lib.  A.  Ij ^6.  fol.  zil 

[  292  ]  (G)  Bill  to  perpetuate  Tejlimony  of  TVitneJfes, 

Vide  title  Evidence^  Witnejfes^  Proof, 
Bill,    Vide  title  Award, 


Bill,    Vide  title  Anfzvers,  Pleas ^  and  De. 


murrers. 


Bill,    Fide  tide  Amendment, 
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CAP.  -Xlt. 

Ram/den  v,  Jackfon,  "February  ths  ift, 

qUS  J NNJH  Ramfiltvih^ivmg  entered  into  a  bond  for  the  Q^f^ 
*^  payment  of  a  confiderable  fum  of  money  to  the  defendant  at  ^  voluntary 
her  death,  in  the  nature  of  a  legatory  difpofition  of  fo  much  fe-  bond  for  the 
cured  bv  bond,  and  the  defendant  having  obtained  iudp;ment  on  P^y^^^"*^  of  a 

,        ,        '    n    f        1  '     '  rr  1  11  'ii  1  1      ^''^"^  of  money 

the  bond  agamir  the  plamtiit  her  executor,  tlie  biJl  was  brought  af^erthe  d:;a;h 
by  him  to  have  the  bond  and  judgment  fet  afide,  fuggefling  there  of  tiie  obligor 
was  no  confideration  for  entering;  into  it,  and  that  it  was  obtain-  °^ 

o  •»  a  legatory  dilpo- 

ed  by  improper  means.  fition  is  a  vAiid 

Lord  Chancellor :  I  am  of  opinion  againfl;  the  plaintiff  on  the  ^^""^  (0* 
merits  that  the  bond  is  a  good  one,  and  therefore  the  only  quef- 
tion  will  be  on  what  terms  the  plaintiff  fliould  be  relieved  againfl: 
the  recovery  at  law,  and  fome  relief  he  is  clearly  intitled  to,  the 
judgment  being  for  the  whole  penalty  of  the  bond. 

For  the  plaintiff  it  was  infilled,  "that  he  had  a  right  to  be  re- 
lieved not  only  againfl  the  penalty,  but  likewife  againfl  the  prin-^ 
cipal  fum  in  the  condition  of  the  bond,  or  part  of  it  at  leaft,  it 
being  fuggefled  that  there  is  a  deficiency  of  perfonal  afTets,  and  . 
the  plaintiff  chargeable  no  further  than  he  had  afTets. 

The  fa£l  as  to  this  was,  that  the  plaintiff  here  pleaded  non  efl 
fa3um  to  the  bond  at  law,  and  had  a  verdi£l:  againfl  him,  and 
judgment  in  the  ufual  form,  de  bonis  teflaforis^  fed  non  de  bonis 
propriis.  And  it  was  admitted  the  plaintiff  in  this  refpe6l  flands 
exa(Slly  in  the  fame  light  as  he  v/ould  at  law,  and  the  queflion  is, 
whether,  when  an  executor  pleads  non  ejl  faElum^  non  ajjumpfit^ 
bfc.  and  verdi£l  againfl  him,  chat  will  not  amount  to  an  admif- 
fion  of  afTets,  or  if  after  fuch  verdi£l,  he  may  flill  defend  him-  ^  - 
felf,  by  denying  afTets,  and  that  matter  be  controverted  on  the  ^  ^-^^ 
fheriff's  return  to  a  fcire fieri  inquiry  or  otherwife. 

Mr.  Fazakerly  for  the  defendant  infifled  that  the  verdi6l  was 
an  admiffion  of  afTets,  and.  that  this  cafe  was  the  fame  with  a 
judgment  confefTed  by  an  executor,  or  had  againfl  him  by  de- 
fault, and  upon  his  memory  referred  to  a  cafe  in  Salke/d's  Re- 
ports, where  it  had  been  fo  ruled :  He  admitted  the  executor 
was  not  chargeable  de  bonis  propriis  in  refpe£l  of  his  falfe  plea,  ^ 
which  he  faid,  and  it  was  agreed  by  Lord  Chancellor,  held  only 
in  the  cafe  of  ne  unqnes  executor  pleaded.  But  that  the  executor 
in  this  cafe  having  thought  fit  to  put  his  defence  on  the  denial 
of  the  execution  of  the  bond,  and  not  having  pleaded  pkne  ad- 
min'firavity  or  by  plea  admitted  aflets  to  fuch  fum,  and  riens 
ultray  or  made  ufe  of  any  defence  of  that  kind,  he  cannot 
now  refort  to  any  fuch  matter,  or  have  the  benefit  thereof  by  any 
lublcquent  proceeding    that  executors  were  in  this  rc^pcfl  only 

(l)  Fide  Drakefrd  v.  l'''ilkts,  pojL  3  vol.  540. 
Vol.  I.  U  2  upon 


2^3  '3501130  aiiB  Obligation^. 

RAMSD7N  V.  upon  the  fame  foot  with  all  other  perfcns,  and  nothing  is  bettef 
Jackson.  eilabUflied  than  this  rule^  that  no  advantage  can  ever  afterwards- 
be  taken,  of  what  might  have  been  infilled  on  by  way  of  de- 
fence, and  pleaded  to  the  a£lion  :  Nothing  pleadable  puis  darrien 
continuance^  which  was  in  ejfe  at  the  time  of  the  plea  pleaded :  He 
obferved  likewife  that  the  difability  a  defendant  at  law  Vv^as  un- 
der, of  making  a  double  defence,  gave  occafion  to  that  provifion 
in  the  ftatute  for  the  amendment  of  the  law,  the  4  u^nn,  c,  16. 
f,  4.  with  regard  to  pleading  feveral  matters ;  there  was  no  oc- 
cafion otherwife  for  any  fuch  law  in  the  cafe  of  executors,  nor 
any  reafon  for  purfuing  it  now  in  thofe  cafes,  though  it  is  every 
day^s  pra£lice :  For  if  an  executor,  after  a  verdict  againft  h\m 
on  fuch  a  plea  as  this  or  any  of  the  like  kind,  may  afterwards 
fay  he  has  no  afiets ;  that  method  of  proceeding  will  be  equally 
beneficial  to  him,  and  there  would  be  no  occafion  ever  to  apply 
,i  to  the  court  for  leave  to  plead  plene  adniini/lravit^  and  any  other 
plea.  That  the  executor  here  might  have  applied  to  the  court 
for  leave  to  plead  double,  but  not  having  done  fo,  the  cafe  (lands 
upon  the  fame  foot  it  would  have  done  before  the  a6l. 

Lord  Chancellor :  I  agree  with  Mr.  Fazakerly,  the  ftatute  for 
the  amendment  of  ilie  law  is  quite  out  of  the  queftion,  the  name 
of  the  cafe  hinted  at  by  Mi-.  Fazakerly^  is  Reck  v,  Le'-ghton,  Salk. 
31C.  but  on  looking  into  that  cafe,  I  find  the  refokition  there,, 
goes  only  to  a  judgment  had  agahift  execators,  either  by  con* 
feinon  ©r  default  ( 1 ),  but  no  further  j  that  the  rule  is  in  general  as 
has  been  laid  down,  that  advantage  cannot  be  taken  afterwards,^ 
of  what  might  have  been- pleaded  to  the  adlion  ;  as  for  inilance, 
in  the  cai'e  of  a  fcire  facias  on  a  judgment,  nothing  can  be  plead- 
ed thereto,  which  might  have  been  pleaded  to  the  i^ction  ;  but 
though  I  am  inclined  to  think  the  verdift  was  an  admiihon  ef 
aiTcts,  yet  I  will  not  give  an  abloluic  opinion,  becaufe  the  caufe 
muil  be  poftponed  at  prefent,.  in  order  that  the  will  mi.y  be 
'  produced,  and  the  ftate  of  the  afiets  laid  before  the  court,  and 

the  difpcfirion  by  the  teftatrix  of  her  real  and  perfonal  ellate  ; 
r  294  1    the  fad,  whether  there  were  afletsor  not^  being  difputed  by  the 

C^)Cro.Jac.^94.  parties  (a).  .  .    ^  ' 

Legate  i/.  Pin-     -T  v  > 

chion. 

A  voluntary  I>.  The  bond  againfl  which  the  relief  is  pn^^yed,  being  s 

bond  inequity  voluntary  one,  it  was  admitted  clearly  it  muft  be  podnoned 

poned  to  debts  m  cqujty  to  debis  by  fimple  contract  (  2),  and  alio  that  where 

on  finr.ple  con-  a  bond  is  claimed  in  conriderarion  of  money  lent,  and  the 

traa,  And  if  perfon  fails  in  provine  his  confideration,  he  Ihall  not  be  aU 

claimed  tor  mo-  f  ^  b     _  ,  i  w;\ 

ney  lent,  and  the         lowcd  aiLcrwards  to  let  It  up  as  a  voluntary  bond  [t), 

perlbn  t.uls  in 

proving  his  confideration,  it  caitnot  be  fet  u£  afterwards  as  a  voluntary  bond»  (^)  Prec*  m 
Chan.  17. 

(1)  S/^eltw  V  Ha^olin:^y  I  mf.  25-8.      S.  C.  ibid.   152.  /^/.  4.  S.  C.  Crayev. 
(zj    Fahbei^rd    v.    Bovcers,     2   Vern.     Rookc,    Ca    tfwp.  Tall\  1 5  3.    Blount  v. 
ZQZ.   S.  0.     1  E<i.  Ah,   1^3,  fl.   15.    Duiighty^  poji.  I  s<A,  ^Zy 
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This  point  coming  on  again,  whether  the  plea  of  non  eftfacliim  Ramshen  ^. 
admitted  aflets,  Lord  Chancellor  held  it  did,  and  faid  he  had  feen  J^^^^son. 
Lord  Chief  Juftice  Holt\  report  of  the  cafe  of  Rook  v.  Leighton^  ^[a"  executor 
where  the  very  cafe  now  in  queftion  was  put  by  Holt  Chief  Juf-  /^Jpf^^o^fond 
tice,  who  faid  the  law  was  the  fame  as  in  the  cafe  of  a  judgment  and  not/)/^^ ^t/- 
by  default  againft  an  executor,  though  that  is  not  mentioned  in  ^^If^^^l^^^^' 
the  report  of  the  cafe  by  W^f-/^/ ( I ).  after' ve^rdfdT^^ 

take  advantige 

of  what  might  have  been  pleaded  to  the  aftlon.  The  plea  of  non  cjl  faBum  only  is  an  admiflion 
of  aflets,  and  held  the  fame  as  in  cafe  of  a  judgment  by  default  againft  an  executor. 

Decreed  that  the  plaintiff  fhould  be  relieved  againft  the  penal-  Can  be  relieved 
ty  of  the  bond,  on  payment  of  principal  and  intereft,  ^r.  with-  penalty  of  fh?^ 
out  any  regard  had  at  all  to  the  queftion,  whether  the  executor  bojid,  by  paying 
had  aflets  or  not  to  pay  fach  principal  and  intereft.  principaiand  in- 

*   *  tereft,  without 

regard  to  his  having  affets  or  not. 

(i)  See  Erving  v.  Peters,  3  Durn.  &  Eaft  685. 


Michaelmas  Term,  1738. 
Bower  V.  Swadlin, 

AN  obligee  gave  a  releafc  to  one  of  the  obligors  in  a  bond.   Cafe  163. 
the  bill  brought  by  the  reprefentative  of  the  obligee,  and  a  releafe  to  one 
likewife  by  a  truftee  under  the  aflignment  of  this  bond,  for  the  "biigor,  is  a  re-, 
fum  conditioned  to  be  paid  by  the  bond.  fq'iV weil^ 

The  defendant  infifted  by  way  of  plea,  that  a  releafe  to  one  co-  as  at  law  (i). 
obligor,  is  a  releafe  to  all. 

Lord  Chancellor :  There  is  no  doubt  but  a  releafe  to  one  obli-  Where  there  is 
gor  is  a  releafe  in  equity  to  both,  as  well  as  in  law  j  but  if  there  a  boS^in'tr  "ft 
be  an  alfignment  of  the  bond  in  truft  for  the  benefit  of  others,  for  others,  pre. 
precedent  to  the  releafe,  though  the  ailignment  be  with  or  with-  cedent  to  a  re- 
out  confideration,  it  will  be  a  material  queftion,  whether  the ^••thoij'f coif- 
obligee  could  releafe,  or  if  it  could  operate  to  the  releafee,  as  he  fideration,  it 
muft  be  prefumed  to  have  notice  of  this  alfignment,  being  him-  JT^^^  bea^nate- 
felf  a  truftee  in  the  aflignment,  and  every  man  is  fuppofed  to  be  wherhTr  the  * 
conufant  of  a  deed  to  which  he  is  a  party.  obligee  could  re- 

leafe, or  if  it 

could  operate  to  the  releafee,  as  he  is  a  truftee  in.  the  aflignment.  Everyman  Is  fuppofed  to  be 
tonufant  of  a  deed,  to  which  he  is  himfelf  a  party. 

His  Lordfllip  dlre£l:ed  that  the  caufe  fliould  ftand  over  till  the     [  295  ] 
defendant  had  anfwered  to  the  date  of  the  releafe  ;  for  it  does 
not  appear  at  prcfent,  whether  the  releafe  was  precedent  or  fub-» 
fcquent  to  the  ailignment. 

(i)  Shep.  Touch.  '{35.  Har.  Co.  Lit.  W.  237.  Skei>.  v.  Huej,  pofl.  3  vol. 
232.  a.  note  1.  Ex  parte  Smith,  1  P.  91. 

Mi,.  V.  F.rn  1^,%^' 

Vide  title  Bill,  under  the  Dhnficn,  BiUs  of  Difcoverv,  and  herein 
of  IV hat  tha-c  Jhall  he  a  D/feovery. 

U3 
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CAP.  XX. 

isommm  QBoncs. 

?8dr,775o!  The  Earl  of  Chejlerjield  Executor  of  Spencer  v.  Janjon. 

Vide  title  Catching  Bargain, 


CAP.  XXI. 

June  the  9th,  Sir  i7<?;/r;;  ^^w«/'s  cafe. 

»737.  .  .      .  .■ 

Cafe  16       T  ORD  Chancellor:  A  fuit  was  inftituted  in  the  court  of 
chivalry  againft  Sir  Henry  Blount^  baronet,  for  affuming  and 
ALA»/M^«-o»jv         ufiirping  arms,  ^V.  as  his  own  proper  arms,  which  neither  he 
'  nor  any  of  his  family  ought  to  bear.    In  the  progrefs  of  this 

caufe,  an  allegation  was  exhibited  by  the  defendant,  fetting 
forth  that  all  pedigrees  whatfoever  muft  be  figned  by  the  proper 
hands  of  the  parties,  requefting  fuch  entries  to  be  made  in  the 
•books  belonging  to  the  college  of  arms,  and  then  objects  to  the 
validity  of  fome  of  the  entries  in  the  faid  books,  as  not  being 
figned,  and  therefore  no  credit  to  be  given  to  them  *,  but  this 
allegation  was  reje6^:ed  by  the  judge  of  the  court  of  Chivalry^ 
and  the  defendant  petitioned  the  court  of  Chancery,  in  order 
to  obtain  a  xommilTion  of  Delegates  to  determine  the  faid  ap- 
f  296  ]  peal  j  on  the  other  fide  there  is  a  crofs  petition,  infifting  that  no 
appeal  lies  but  only  from  a  definitive,  or  final  interlocutory  de- 
cree, having  the  force -of  a  definitive  fentence. 

Lord  Chancellor  :  I  obferve  no  obje61ion  has  been  made  to  the 
.  jurifdi61ion  of  the  court  of  Chivalry,  but  only  an  appeal  from 

an  a£l  of  that  court  in  their  ordinary  jurifdi^lion,  and  therefore 
as  it  is  not  infilled  on,  in  Sir  Henry  Blounfs  petition,  it  mull  be 
thrown  out  of  the  cafe. 

There  are  two  queflions  arifing  upon  the  prefent  cafe. 
Firjl'  Whether  an  appeal  will  lie  from  any  fentence  of  the 
court  of  Chivalry,  except  a  definitive  one,  or  from  fuch  a  fentence 
as  is  termed  in  the  Civil  law,  gravamen  irreparabile. 

Secondly^  Whether  this  particular  fentence  of  the  court  of 
Chivalry,  is  a  gravanien  irreparabile. 
The  court  of  h^^TL  admitted  on  all  fides,  that  the  court  of  Chivalry 

chivalry  proceed  procccd  according  to  the  rules  of  the  Civil  law,  except  in  'cafes 
according  to  the  Q^iitted,  and  there  they  are  governed  by  the  courfe  and  cuflom 
kw,^°^JepfiT^  of  chivalry  and  arms,  and  it  is  fo  laid  down  in  4  Co,  425. 

cafes  omittid,  r         1  j 

»nd  there  they  go  according  to  the  courfe  aad  cuftom  of  chivah-y  and  arms. 

^  There 


€mm\  Lafe. 
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There  hath  been  no  precedent  cited  in  the  arguing  of  this  cafe  Blount's 
as  to  the  cuftom  or  courfe  of  the  court  of  Chivahy  in  this  parti- 
cular  refpedl,  therefore  it  muft  be  brought  under  thefe  rules  of 
the  civil  law  with  regard  to  appeals,  that  is,  fo  far  as  the  Civil 
law  has  been  admitted  in  England, 

By  the  Canon  law,  you  are  admitted  to  appeal  from' all  grie-  Bythecanoniaw 
vances  in  eeneral,  but  in  the  Civil  law  only  where  gravamen  efl  an  appeal  is  ad- 

^     mitted  from  all 

irreparablle,  grievancesinge- 

neralj  but  asthe 

court  of  chivalry  is  governed  by  the  Civil  law,  this  court  will  ndt  grant  a  commlflion  of  delegates 
upon  an  appeal  from  any  interlocutory  order  of  that  court,  except  only  where  there  is  a  definitive  fen- 
tence,  or  fuch  a  one  as  is  termed  in  the  civil  law,  grwvamen  irreparahile. 

The  authors  upon  this  head  are  very  numerous  ;  but  to  fhew 
that  this  has  been  allowed  in  Efigla?id^  I  fhall  mention  only 
Clarh^s  Praxis  CurU  Admiralitatis  Anglia,  who  is  an  author  of  ' 
undoubted  credit,  and  very  full  upon  this  head.  His  Lord- 
Ihip  then  cited  feveral  inftances  out  of  the  50th  and  5  ill 
chapter. 

Thefe  rules  are  extremely  clear,  and  very  applicable  to  the 
'prefent  purpofe  ;  for  fays  the  author,  although  the  party  pro- 
pounds exceptions  to  witnefles,  and  the  court  of  admiralty  re- 
jecl:  them,  yet  there  can  be  no  appeal  for  in  the  appeal  from 
the  definitive  fentence,  you  may  equally  propound  the  fame  ex- 
ceptions, nor  are  you  precluded  from  it. 

This  is  the  rule  then  of  the  Civil  law,  in  the  proceedings  of 
the  court  of  admiralty,  and  founded  upon  very  good  reafon,  for 
elfe  it  would  piake  caufes  there  unneceflarily  tedious,  if  appeals 
(hould  be  allowed  upon  every  trifling  or  fuppofed  grievance  , 
This  had  great  weight  with  me  in  the  argument,  and  upon 
fearch  made  in  the  court  of  admiralty  by  both  fides  there  is  no 
precedent  to  be  found  of  an  appeal  of  this  kind. 

Do61:or  Paul  cited  a  cafe  of  Grundel  and  others,  agalnfl  Gawne 
and  company.  ' 

This  fuir  commenced  in  the  court  of  admiralty  in  January  [  297  ] 
170^5,  and  heard  at  the  delegates  in  March  1706,  it  was  brought 
for  wa^es  due  to  the  plaintiiFs  as  mariners,  and  prayed  that  the 
defendants  might  fct  forth,  whether  they  were  owners  of  the 
fhip  Speedwell  J  bound  on  a  voyage  from  the  port  of  London^  to 
the  Eajl  Indies  ;  this  libel  or  fummary  petition  was  admitted, 
and  the  defendants  gave  in  an  anfwer  upon  oath,  but  infifted  they 
were  not  obliged  to  difcover  upon  what  voyage  the  (hip  was 
bound,  becaufe  it  would  fubjecl  them  to  the  penalties  of  the 
ftatute  of  the  10  IVill.  made  in  favour  of  the  Enjl  Jndla  company  j 
bat  notwithilanding  the  judge  of  the  court  of  admiralty  decreed, 
that  they  fhould  make  further  anfwer  as  to  their  refpe£l:ive  in- 
tcrefts  in  the  faid  ihip,  and  whether  they  were  or  were  not 
owners  at  the  time  in  the  fummary  petition  mentioned.  From 
this  a£l:,  the  defendant  appealed  to  the  delegates,  who  pro- 
nounced again  il  the  appeal,  remitted  the  caufc,  and  condemned 
Qawne  and  company  in  colls. 

J3ut 

U  4 
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BLOuNT't  But  tills  differs  widely  from  the  prcfent  cafe,  for  the  judge  of 
^  ®'  the  court  of  admiralty  there  had  committed  an  error,  which  wa« 
gravamen  irreparabile^  for  if  the  defendant  had  anfwered,  the 
caufe  would  have  been  at  an  end,  for,  by  the  confeffion  they 
mud  neceflarily  have  made,  their  own  anfwer  would  have  de- 
ftroyed  them. 

In  the  cafe  of  the  earl  of  Coventry  in  1701,  againft  Gregory 
King)  which  was  in  the  nature  of  a  criminal  profecution,  for 
having  contrary  to  his  oath,  and  the  duty  of  his  office,  as  Lan- 
^  cajler  herald,  caufed  the  arms  of  his  father  to  be  impaled  with 

falfe  arms,  ^c.  King  gave  a  negative  anfwer  to  the  libel;  but  it 
being  infifted  on  behalf  of  lord  Coventry^  Kings  anfwer  fhould 
be  on  oath,  fo  far  as  he  was  obliged  by  law  to  anfwer,  it  was 
alledged  by  the  defendant  that  the  faid  libel  contained  criminal 
matter,  and  therefore  lord  Coventry  s  petition  ought  not  by  law 
to  be  admitted,  and  prayed  the  fame  to  be  rejecSted ;  but  the 
judge  decreed  he  fhould  give  his  anfwer  on  oath  to  fuch  of  the 
articles,  as  he  was  obliged  by  law  to  anfwer.  Upon  an  ap- 
peal to  the  court  of  delegates  in  1702,  they  allowed  the  appeal 
from  the  interlocutory  order. 

This  too  is  very  wide  from  the  prefent  cafe,  for  if  King  had 
made  a  confeffion  upon  oath,  the  caufe  would  have  been  over  5 
and  therefore  it  was  gravamen  irreparabile,  and  cannot  be  ufed 
as  an  authority  for  Sir  Henry  Blount^  for  his  cafe  depends  upon 
different  circumftances. 

Then  the  queftion  will  be,  Whether  this  decretal  order  be 
gravamen  irreparabile. 

By  the  laws  of  the  college  of  arms,  all  pedigrees  entred  in 
their  books,  mufl  be  (igned  by  the  parties  requefting  fuch  en- 
tries to  be  made,  and  all  the  ancient  books  are  fo  ;  and  it  has 
been  held,  that  no  pedigree  in  law  is  good  without  it ;  and  then 
Sir  Henry  Blount  goes  on,  and  appUes  this  to  books  produced  in 
his  caufe. 

This  is  rather  an  allegation  of  a  matter  of  law,  and  muft  ne- 
ceffarily  be  open,  even  after  a  definitive  fentence,  nor  will  Sir 
t  ]  Henry  Blount  be  precluded  from  any  advantage  he  may  make 
of  it  before  the  court  of  delegates ;  all  courts  have  a  right  to 
enquire  of  their  officers,  what  is  the  ufual  practice  of  their 
courts  ;  this  is  the  conllant  method  in  the  King's  Bench,  and 
at  trials  at  nift  prius\  in  i  ^all,  281.  it  is  laid  down,  that  upon 
an  appeal  from  a  definitive  fentence,  the  judges  delegates  will 
certainly  admit  of  this  very  allegation  or  allegations  to  the  like 
Cffea. 

The  prefent  cafe  is  not  near  fo  flrong,  as  the  inflances  put  by 
Mr.  Clark  in  his  Praxis^  Sec,  who  is  clear  of  opinion,  that  in 
the  inflances  he  mentions  no  appeal  would  lie. 

An  objedlion  was  taken  in  the  arguing  of  this  cafe,  that  the 
Lord  Chancellor,  upon  a  petition  for  an  appeal,  is  not  to  try  the 
merits  of  the  caufe;  this  is  undoubtedly  true,  but  then  the  Lord 
Chancellor  muft  determine,  Mdiether  an  appeal  will  lie  or  not, 
though  he  will  noi  enter  into  the  merits,  or  decide  whether  the 

judge 


Canon  tti% 


judge  of  the  court  of  chivalry  has  properly  reje^^ed  the  alle-  ^'•J.^^^'^'* 
gation. 

It  has  been  faid  there  can  no  great  mifchief  enfue,  If  fuch  a 
commiffion  (hould  ifllie  out  of  the  court  5  but  what  weighs  with 
me  is  the  making  a  precedent  for  future  applications  to  Chan- 
cery of  this  kind ;  for  it  would  be  of  mifchievous  confequences 
to  allow  of  fuch  dilatory  appeals,  becaufe,  as  the  court  of  admi- 
ralty proceeds  by  the  fame  law,  it  would  be  an  authority  for 
fuch  fort  of  appeals  from  the  interlocutory  orders  of  that  court, 
and  would  create  great  expence  and  delay,  and  the  fuitors  there 
are  too  neceffitous  for  the  moil  part  to  allow  of  any  aife^led 
delays. 

For  thefe  reafons  I  am  clearly  of  opinion,  that  there  Is  no 
foundation  for  Sir  He»ry  Blouni's  petition,  and  therefore  it  mull 
be  difmifled. 


M 


Jones  V.  Bougett.  ,73^, 

Cafe 

R.  Bougett  inftituted  a  fuit  in  the  eclefiaftlcal  court,  up-  ^  erfona 
on  a  contradl:  of  marriage,  againfl  Mrs.  Ann  Jubert^  who  grieved  by?or 
pending  that  fuit  intermarried  with  the  appellant  5  a  fentence  interefted  in  a 
was  pronounced  in  favour  of  the  contrail,  a  child  of  that  mar-  gcclefiaftica?* 
riagc  was  born,  and  the  wife  was  dead.  court  mayhave 

Mr.  Jonesy  who  with  the  child  was  very  much  interefted  in  a  commiifion  of 
this  fentence,  though  no  party  to  the  original  fuit,  petitioned  ^^^^^5^^*^, 
for  a  commiflion  of  delegates  to  review  the  fentence  on  the  fta-  to  the  original 
tute  of  the  25  Hen.  8. 

Upon  citing  feveral  authorities  from  the  canon  and  ecclefiaftical 
Jaw,  where  perfons  aggrieved  by,  and  interefted  in  a  fentence, 
may  have  a  commiflion  of  delegates  to  review,  though  no  parties 
to  the  original  fuit.    A  commiffion  was  directed. 


CAP.  XXII. 


i  m  1 


Tehruary  the 

•  Snee  and  Baxter y  Afugnees  of  Toilet ^  a  Bankrupt^     PlaintlfFs,   a3<J»  i743» 
Frefcoty  and  others,     Defendants. 

Vide  title  Bankrupt ^  under  the  Divi/wfty  Rule  as  to  Principal  and 

Fa3or. 
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CAP.  xxiir. 
Cafes. 

{A)  Where  they  are  mifreported, 

(S>)  An  Anomalous  Cafe, 

(C)  Cafes  imperfeSly  or  denied  to  he  Law. 


Jf^otfemher  the 
24th,  1738. 


(A)  Where  they  are  niifreported% 
Boy  cot  V.  Cotton^ 

Vide  title  IP  or t  ion  ^  where  the  Cafe  ofCzve     Cave,  2  Vern.  5  c  8. 

is  mentioned* 


^Nmemher  the 
S4th,  J738» 


{Vi)  An  Anomalous  Cafe* 
Boycot  V.  Cotton, 

Vide  title  Portion  ,  where  the  Cafe  ^Jackfon  v.  Farrand,  2  Vern, 
424.  is  mentioned » 


January  the 
azd,  1753. 


Jiugufi  the 
J4th,;  1750. 

Cafe  1(5(5. 


(C)  C^^/^-j  imperfeSf,  or  denied  to  he  Law, 
Ex  parte  (Zoj{^g2LmQ, 

Vide  title  Banlrupt  under  the  Divifon,  Rule  as  to  Annuities  under 
Commijftons  of  Bankruptcy,  where  the  obiter  Opinion  in  Miles  v, 
Williams  and  his  Wifcy  i  Wms.  255.  is  mentioned. 

Ex  parte  King. 

IT  was  faid  by  Mr.  Ord  it  was  determined  in  the  cafe  of  Pope 
V.  Offlow^  2  Vern,  28(5.  where  A.  had  two  mortgages  upon 
different  independent  eftates  of  the  mortgagor,  one  a  deficient 
fecurity,  and  the  other  more  than  fufficient :  that  the  mortga- 
gor fhould  not  redeem  the  laft,  without  making  good  the  defi- 
ciency of  the  other  fecurity. 

Lord  Chancellor  faid  he  was  not  fatisfied  that  this  was  the 
eftablifhed  rule  of  the  court,  and  upon  looking  into  the  cafe  above, 
found  it  very  imperfeft,  and  therefore  declared  he  would  not 
have  it  cited  for  the  future,  till  it  had  been  compared  with  the 
entry  in  the  Regifher's  ofHce  ( i ),  and  faid  farther  he  was  very 
apt  to  believe  that  the  tenements  were  parcel  of  and  held 
of  the  manor  of  Dale^  and  that  was  the  reafon  Lord  Cowper  fo 
determined. 

(l)  The  Editor  has  not  been  able  to  29.  Shuithvjorth  v.  Laynjolchy  ihid.  245. 
meet  with  this  cafe  in  the  Regifter's  Mer^ra've  \ .  Le  Hookey  z  Fern,  icj ,  Btoni'* 
book.  But  {^Qptirefcj  v.  Purefoy^  1  Fmi,    ley  v.  Hammond,  2  Cha,  Ca.  23. 


The  cafe  of 
Pope  V.  Onjloiv, 
a  Vern.  286. 

very  imperfedl, 
and  not  to  be 
cited  for  the  fu- 
ture, till  it  has 
been  compared 
with  the  Regi- 
iler. 
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CAP.  XXIV. 


Catclji'ng  "Bargain.  the  ,8th. 


The  Earl  of  Che/lerfiehl  and  Others,  Executors  1   pi^jj^^ifFs         5  ^^c-  Ab.  411. 
of  John  Spencer,  Efq ;  — r—  J  '         S.  C. 

2,  Vez.  125. 

Sir  Abraham  Jan/fen^  Baronet,  —         Defendant.     s.  c. 

iWiif.286. 

Lord  Chancellor f 

f  The  two  Chief  Judices, 
Affifted  by  ]  The  Mailer  of  the  Rolls,  and 

(^Mx.  lu^iCQ  Btirnet»  .  Cafe  167, 

The  17th  of 

SOME  time  in  the  year  1738,  the  defendant  was  applied  May  1738,  de- 
to  by  Mr.  Backwell  on  behalf  of  Mr.  Spencer,  to  advance  ^'^"^^^-)'^P^^^ 
and  lend  A4r.  Spencer  ^000 L  in  confideration  of  which  he  would  c^r,  and  the i^me 
give  the  defendant  a  fecurity  to  pay  him  10,000/.  at  the  death  daytaok  a  bond 
of  the, late  duchefs  of  Marlborough,  in  cafe  Mr.  Spencer  ^onU  ^^l^^^pj""  ^"^^ 
furvive  her  ;  the  defendant  delired  he  might  confider  of  it,  20,000/.  condi- 
which  he  did  accordingly,  and  being  again  applied  to,  to  lend  '^'^ned  for  the 
the  5000/.  on  the  terms  aforefaid,  the  defendant  at  lafh  con-  jq^^^q^qJ' ^j^^ 
fented  thereto,  and  on  the   17th  of  May,  1738,  carried  the  defendant,  at  or 
^000/.  in  bank  notes, to  Mr.  Spencer,  and  paid  the  fame  to  him,  "{^^^^^^^^^^^^^ 
who  thereupon  executed  to  the  defendant  a  bond  dated  the  the  Duchefs  of 
fame  day,  in  the  penalty  of  20,000  /.  conditioned  for  the  pay-  Marlborough's 
rnent  of  10,00©/.  to  the  defendant,  at  or  within  fome  ihoxt^^^^^^"^^^,, 
time  after  the  Duchefs's  death,  in  cafe  Mr.  Spencer  fliould  fur-  furvive  her,  but 
vive  her,  but  not  otherwife.  not  otherwife. 

The  Duchefs  of  y^//?r/i^5m/^/:'  died  the  i  8th  of  OEiober  1744,  The  Duchefs 
and  in  the  month  of  December  following,  on  the  defendant's  de-  ^^^^  ,  • 

livering  to  Mr.  Spencer  the  bond  above  mentioned  to  be  cancelled,  ^J^ov!l)i^tD]ccm-. 
he  executed  a  new  bond,  whereby  he  became  bound  to  the  de-  -^^r  following, 
fendant  in  the  penalty  of  20,000  /.  conditioned  for  payment  to  a^t^^j  j-^^^/'^' 
the  defendant  of  10,000/.  with  lawful  interell  on  the  19th  of  to  Mt.  Spenuf 
April  then  next,  and  at  the  fame  time  executed  a  warrant  of      bond  to  be 
attorney  to  impower  a  jadgment  to  be  recorded  again  ft  him  in  ecu^dan'ewone 
the  King's  Bench,  at  the  defendant's  fuit,  for  the  faid  20,000/.  iu  tlie  penalty  of 
on  the  faid  bond  ;  the  defendant,  by  virtue  of  the  faid  warrant  2.o,ooo/.  condi- 
of  attorney,  caufed  a  judgment  to  be  made  out  on  the  faid  bond  m°Tn:  to^the^dc- 
againft  Mr.  Spencer,  at  the  defendant's  fuit,  for  the  faid  20,000/.  fendant  of 
to  be  recorde^t  in  the  Kind's  Bench  of  Hilary  term  next  enfuins: 

o  J  lawful  intercft, 

the  date  oi  tne  laici  bontl.  on  the  loth  of 

Jlpril  next,  and 

at  the  f.ime  time  executed  a  wnrrrt.nt  of  attorney  to  impower  judgment  to  be  recorded  ag;unll  him  i» 
B.  R.  for  the  20, ceo  /.  which  was  done  accordingly. 

lathe  month  of  December  1745,  the  defendant,  by  the  in-.I'"» -D.r.  1745, 
vitation  of  Mr.  Spe/;cer)  being  with  him  in  his  lioufe  at  Windjor,  f ifil'd'JiV' i lw' 

in  part  and  on 
the        0? March  looc/.  more. 

he. 


3o2  CatcljfitB  TBarffaftt. 

Barl  ofCifRj-  he,  6n  the  I4tli  of  that  month,  gave  the  defendant  a  bill  for^ 
"^^jliiiitN^'  Hoare  and  Company,  in  part  of  the  defendant's  debt, 

and  on  the  21ft  of  Alarch  following  fent  the  defendant  1000/. 

more  by  his  fteward. 

On  the  19th  of  the  19th  of  June  I  "J 46  Mr.  Spencer  died  5  but  before 

Juney  1746,  his  death  made  his  will,  and,  after  payment  of  his  debts  and 
but'bSbre^his  ^^g^^ies,  gave  all  the  refidue  of  his  perfonal  eftate  to  be  at 
deatli  made  his  his  fon's  difpofal,  the  prefent  Mr.  Spencer^  provided  he  left  no 
will,  and  after  younger  child,  and  appointed  the  plaintiffs  to  be  guardians  of 
^^!^ave°h^r^e-       ^°">        ^^^'^  cxecutors  in  trufu  for  him  during  his  mino- 

iSdue  of  hiiper-  rity. 
foaal  eftate  to 

iiis  fon,  and  appointed  plaintiffs  his  guardians  and  executors  in  truft,  during  bis  minority. 

The  cxecutors  of  Mr.  Spencer^  finding  his  fpecialty  debt* 
very  confiderable,  and  that  fuch  as  were  upon  fimple  con- 
tra6ls  only,  which  likewife  amounted  to  a  very  large  fum, 
would  receive  but  little  fatisfa61:ion  through  the  deficiency  of 
Bill  bro  h      teftator's  aflets,  after  payment  of  fuch  fums  as  were  really 
fee  relieved  ^^^^  fi^^         on  fpccialties,  brought  a  bill  to  be  relieved 

igaini^  defend-  againft  the  defendant's  demand,  as  being  an  unconfcionablc 
«n  unconfciona'*  ^-'harging  that  the  condition  ftipulated  by  his  fecurity  was 
He  bargain,  and  abfolute,  and  independent  of  any  other  contingency  than  that 
wfumouscon-  of  a  grandfon  of  30  years  of  age  furviving  a  grandmother  of 
*  *  80  J  and  as  the  period  or  point  of  time  Hmited  for  the  pay- 

Thecourtre-  ment  (which  was  in  one  month  after  the  death  of  the  Dut- 
«sainft°he^I^-  chefs)  could  not,  by  reafon  of  her  great  age  and  infirmities, 
mky,  andjudg-  be  removed  to  any  great  diftance,  but  was  every  day  approach- 
5n^"the^defe^*d^'        ^"^^  happened  foon  after ;  fo  the  requiring  fuch  a 

tnttodeilver  up  ^^'^g^  ^""^  10,000 /.  for  the  forbearance  of  5000/.  for  fo 
the  bond  to  be  Ihort  a  time,  being  at  the  proportion  of  200/.  for  every  100/. 
cancelled,  and  to         ^  xno{i  unrcafonable  and  ufurious  contrail,  and  fuch  as 

acknowledge  fa-      .„  •  i      i  -^i     .  r 

tisfaaion  on  tiie  Will  never  meet  with  the  approbation  or  countenance  of  a 
Judgment,  upon  court  of  equity,  efpecially  where  the  demand  is  made  upon 
phiiftiffs  wh^at  aficts  of  an  infolvent  perfon,  to  the  prejudice  and  defeat- 
Aould  be  due  at  ing  of  his  Other  juft  and  honeil  creditors,  and  of  an  infant 
Jaw  but  would  hcir  and  refiduary  legatee,  and  that  the  executing  a  new  bond 
coftfj^^as  there  to  the  defendant,  after  the  death  of  the  Dutchefs  of  Marlho^ 
via.s  trobabilh  roughy  is  only  a  continuance  of  the  former  tranfaciions,  and 
•nddcfefdant's  P^^^^^^  ^^^^  original  fraud,  and  that  being  an  unrighteous 
cafe  far  from  be- '^1^^  lifii^^ous  bargain  in  the  beginning,  nothing  which  was 
ng  a  favourable  done  afterwards  could  help  it,  but  on  the  contrary,  defendant, 
in  acquiring  fuch  nevv^  fecurity  and  judgment,  and  thereby 
feeking  to  conceal  the  true  tranfaclion,  did,  as  far  as  in  him 
lay,  add  to  the  firil  fraud,  and  ought  to  be  reftrained  from 
taking  out  execution  on  his  judgment,  till  the  court  have  firfl 
inquired  into  and  determined  upon  the  fraud,  and  therefore 
'tis  prayed,  that  the  defendant  may  be  adjudged  by  the  court 
to  be  a  creditor  of  Mr.  Spencer  only,  for  fuch  fums  as  he  fiiall 
appear  to  have  bomj  fide  advanced,  with  intereft  from  the  time  of 
adviiiicing  the  fame,  after  deduding  what  he  hath  received^  and 

that 
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chat  he  may  be  decreed  to  come  in,  and  receive  a  fatisfa£lion  for  SarlofCM£«- 
the  refidue  of  fuch  principal  fums  only  and  intereft,  pari  paJfu  ^ja^8«««/' 
with  Mr.  Spencer* s  other  creditors,  according  to  the  nature  of  his 
demand,  and  for  an  injunction  to  ftay  his  proceedings  at  law  till 
the  hearing  of  the  caufe. 

July  the  2 1  ft,  1747,  the  injundlion  was  continued  upon  th^ 
merits  till  the  hearing. 

Mr.  Noel  for  the  plaintiffs, 

The  queftion  is,  Whether  or  no  the  executors  are  intitled  to 
be  relieved,  on  payment  to  the  defendant  of  the  principal  really 
advanced,  and  legal  intereft? 

Contra£ls  of  this  nature  can  be  founded  only  on  two  principles,, 
extravagance  and  diftrefs  on  the  one  part,  and  the  exorbitant  de* 
fire  of  lucre  on  the  other,  and  taking  advantage  of  the  necefFity 
of  the  perfon  borrowing. 

Mr.  Spencer^  by  a  riotous  courfe  of  life,  run  behind-hand  5 
and  it  is  proved  he  owed  above  20,000 1.  At  this  time  his  chief 
dependance  was  on  the  Dutchefs  dowager  of  Marlborough^  who 
was  then  18  years  of  age,  beyond  the  common  date  of  man*s 
iife,  and  Mr.  Spencer  himfclf  only  30. 

It  can  bear  no  doubt  but  thefe  were  the  only  motives  and  prin- 
ciples of  Mr.  Spencer*^  application,  nor  any  doubt  but  the  view  of 
fecuring  to  himfelf  fo  large  a  gain  on  fuch  a  probable  contingency, 
were  the  motives  of  the  defendant  •,  for,  to  ufe  the  words  of  ^ 
great  author,  it  was  an  abundant  ftiower  of  cent,  per  cent* 

The  defendant  fays  it  was  not  of  his  feeking,  but  an  application  on  the 
part  of  Mr,  Spencer,  and  that  he  ivas  a  Jlranger  ts  his  perfofi  and 
his  affairs  \  but,  notwithftanding  his  pretences,  he  cannot  be 
faid  to  be  ignorant  from  the  moment  of  the  propofal  to  him  ;  for 
his  offering  fuch  an  exorbitant  advantage,  fpoke  ftronger  than 
a  thoufand  circumftances,  that  Mr.  Spencer  was  neceflitous,  a 
tranfa6tion  too  unequal  and  enormous  to  bear  the  light,  and 
therefore  the  defendant  was  fixed  upon  to  carry  it  on  with  fecrecy, 
for  fear,  if  fuch  a  tranfa£lion  ftiould  be  publickly  known,  and 
come  to  the  ears  of  the  Dutchefs  of  Marlborough,  it  might  b^^ 
prejudicial  to  his  future  hopes. 

Mr.  Spencer  ivas  of  an  age  to  difpoje  thereof  fays  the  defendant^ 
■and  might  act  as  he  thought  proper^  as  he  ivas  fui  juris  \  but  not* 
withftanding  this,  as  the  Dutchefs  of  Marlbo7'ough  M^as  alive, 
and  his  father  and  mother  dead,  fhe  ftood  in  loco  parmtis,  and 
confequentiy  he  had  a  parental  dependance  on  her,  and  there- 
fore, for  fear  of  her  knowing  it,  he  durft  not  feek  a  remedy 
agaiiift  this  iniquitous  bargain,  becaufe  of  the  rifque  he  run  of 
divulging  the  fecret. 

The  defendant  muft  know  Mr.  Spencer  to  be  in  difti'efs,  for 
a  man  of  afBuence  and  eftate  could  have  got  money  on  the  com- 
mon terms,  and  therefore  the  propofal  itfelf  fpoke  his  fituation. 

This  is  become  a  cafe  of  publick  concern,  as  it  tends  to  the 
ruin  of  many  other  families  ;  hut  then^  fays  the  defendant,  confder 
the  rifque  Irun\  if  it  turned  out  agai?iji  me,  I  had  lojl  my  mone^. 
When  I  compare  the  ages  of  the  perfgns,  one  78,  the  other  30, 
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EarlofCHEs-  'tig  a  farce  to  call  it  a  rifmie;  the  Dutchefs  of  an  age  few  arrive 
Janssen.  *  ^'^^  indeed  no  one  would  wifh  to  arrive  at.  This  is  certainly 
not  a  fair  and  juft  tranfa£lion,  but  unequal,  and  therefore  ^re- 
lievable  in  a  court  of  equity.  But  then  the  defendant  fays,  Mr, 
Spencer,  though  only  thirty  years  of  age,  was  of  a  weak  and  decayed 
conjiitution,  and  therefore  there  was  an  equal  chance  whether  he  fur- 
vived  the  Dutchefs  of  Marlborough.  This  was  an  after-thought, 
for  Mr.  Backwell,  examined  for  the  plaintiff,  does  not  fay  it  was 
at  all  confidered  at  the  time. 

'Tis  proved  in  the  caufe,  that  Mr.  spencer  was  then,  and  fome 
years  before,  and  after,  of  a  robuft  conftitution,  prior  to  his 
marriage  naturally  fo,  but  by  an  improper  condu6b  brought  into 
a  decayed  ftate.  But,  fays  the  defendant,  all  thefe  ohfervations  are 
out  of  the  cafe,  as  Mr.  Spencer,  after  the  Dutchefs  of  Marl- 
borough'j*  death  gave  a  new  bond,  and  warrant  of  attorney  to  enter 
iudgment,  and  therefore  became  a  common  creditor. 

The  original  bond  was  to  pay  10,000/.  if  Mr.  Spencer  fur» 
vived  the  Dutchefs  of  Marlborough,  When  he>  gave  the  fecond 
bond,  he  was  not  free  and  at  liberty,  nor  did  he  know  he  could 
be  relieved;  and  this  fubfequent  tranfa£lion  is,  therefore,  no 
confirmation  or  fanftion  of  the  original  bargain. 

Then,  fays  defendant,  it  is  no  fraud.  Though  it  be  not  fo  in 
the  particular  fignification  of  the  word,  yet  if  it  be  unjuft,  in 
its  nature  exorbitant  and  extravagant,  this  court  have  confidered 
it  in  the  nature  of  fraud. 

I  will  mention  cafes  of  this  complexion,  in  w^hich  the  court 
have  proceeded  on  thefe  principles,  where  a  contrail  has  been 
exorbitant  and  'unequal,  and  have  relieved,  though  nothing 
illegal  in  the  cafe,  as  where  avarice  has  appeared  on  the  one  fide, 
and.  poverty  on  the  other ;  and  have  alfo  taken  into  their  con- 
fideration  the  fatal  tendency  fuch  cafes  have,  with  regard  to  the 
publick.  There  are  iikewife  other  cafes  in  which  the  court  has 
determined  a  fubfequent  a£l  fliail  not  eftablifh  a  contract!:  originals 
ly  bad. 

The  cafe  of  Sir  Thomas  Meers  before  Lord  Harcourt ;  there. 
Sir  Thomas  had,  in  fome  mortgages,  inferted  a  covenant,  that  if  the 
interef  was  not  paid  punciually  at  the  day,  it  fould from  that  time, 
and  fo  from  time  to  time,  be  turned  into  principal,  and  bear  interejl. 
Upon  a  bill  fled,  the  Lord  Chancellor  relieved  the  mortgagors 
'  againf  this  covenant^  as  unjuf  and  oppreffve  (i).  This  cafe  is 
mentioned  in  Bofanquet  v.  Dafjwood,  ^before  Lord  Talbot,  Ca.  in 
Eq.  in  his  time,  40.  This,  faid  he,  in  giving  his  opinion,  is 
ail  authority  in  point,  that  this  court  will  relieve  in  cafes  which 
(though  perhaps  ftri6lly  legal)  bear  hard  upon  one  party,  the 
reafon  is,  becaufe  all  thofe  cafes  carry  fomewhat  of  fraud  with 
them;  I  do  not  mean  fuch  a  fraud  as  is  properly  deceit,  but 
fuch  proceedings  as  lay  a  particular  burden  or  hardfhip  upon 
any  man :  It  being  the  bufniefs  of  this  court  to  relieve  in  all 
offences  againil  the  law  of  nature  and  reafon. 

(l)  So  Lord   CfJfon  V,  Lord  2jfr-   Jlonehaughi  2  >^^/I  445.    SeQ  Thor?ihill  V. 
mQiuh^  I  Salk.  449.     Broad'ivay  v.  More-    Evans ^  ffjl,  2  vol.. 330. 
crafty  MofeUy,  247.    Mif  yds.  Feather- 

1  Vern.. 
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2  Vern.  121.  Wifeman  -y.  Beake,  A.  tenant  for  I'lfe^  remainder  Earlof  Ches 
to  his  firjl^  and  every  other  Jon  in  tail,  remainder  to  his  nephew  B.  "^Jans^ek  ^' 
B.  enters  i^ito  feveral  Jiatutes  to  Q.for  payment  of  ten  for  one  upon  the 
death  of  A.  in  cafe  he  died  ivithout  iffue  male  in  the  life  of  C, 
in  the  life  of  A,  brings  a  hill  to  compel  B.  either  to  pay  principal  a?id 
inieref,  or  to  be  foredofed  of  any  relief  a gainfl  the  bargain,  B.  by  his 
anfwer  declares  the  bargaitt  fairly  made,  and  intends  to  abide  by  ity 
and  that  he  nvould  feek  no  relief  againfl  it.  A  dies,  and  B.  brings 
a  bill  again/I  the  e>;ecutor  of  C.  and  notuuithjlanding  B.'s  former  an- 
fwer,  he  is  relieved  againfl  the  bargain^  on  payment  of  principal  and 
inter  eft  ivithout  cofls, 

Wifeman  was  then  40  years  of  age,  a  man  in  bufinefs,  a  proc- 
tor in  the  commons,  and  yet  the  bargain  was  fct  afide  upon  ge- 
neral reafons  of  equity,  and  pubhck  inconvenience,  a  ftronger 
confirmation  too  there,  than  here,  and  yet  he  was  reUeved. 

James  v.  Oades^  2  Vern,  402.  there  A.  borrowed  200  L  c/'B. 
and  gives  B.  a  mortgage  defeazanced,  to  he  void  on  ^,^s  paying  A. 
40  L  per  for  eight  years  by  quarterly  payments  ;  the  court  declar- 
ed it  to  he  an  agreement  againfl  confcience,  and  decreed  a  redemption 
on  payment  of  the  200  L  uuith  fimpleinterejl,  and  faid,  if  this  Ihould 
be  allowed,  it  might  be  carried  to  nine  years,  and  fo  on,  with- 
out any  flint  or  bounds. 

So  in  the  prefent  cafe,  if  the  court  fhould  fay  it  w^ouid  do  at 
78  years  of  age,  it  might  as  well  do  at  90,  and  therefore  no  li- 
mits could  be  fet  to  it. 

The  cafe  of  Curwyn  v.  Milner,  the  i^th  of  Iwxiz  i73l>  hefon 
the  Lord  Chancellor  King,  3d  Wms.  292.  marginal  note.  There 
an  heir  of  about  27  years  of  age,  and  who  had  a  commiffion  in  the 
guards^  borrowed  500 1.  on  condition  to  pay  iqoqX.  yf  he furvived 
his  father  and  father-in-law ;  but  if  he  died  before  his  father,  or 
father-in-law,  the  lender  to  lofe  the  500I.  The  heir  furvived  his 
father  and  father-in-law,  and  was  relieved,  though  after  he  had 
paid  the  money,  it  being  for  fear  of  an  execution, 

I  Vern.  167,  Nott  v.  Hill.  A  pur  chafer  of  a  reverfion  from 
an  heir  in  the  life  of  his  father,  at  an  under  value  was  fet  afide^ 
though  if  the  heir  had  died  before  his father^  the  pur  chafer  would  have 
lojl.all  his  mofwy  (i). 

It  may  be  faid,  Notfs  was  the  cafe  of  a  yeung  heir,  and  there'- 
fore  not  like  the  prefefit ;  but  that  is  not  the  fole  rcafon  courts  of 
equity  go  upon,  but  on  general  rules :  however,  for  argument's 
.fake,  I  will  fuppofe  it  to  be  on  the  firfl  principle,  the  Dutchefs 
oi  Marlborough  may  then  be  confideredin  loco  parentis  * 

The  Earl  ^ArdglalTe  v.  Mufchamp,  i  Vern.  237.  Thomas 
pari  of  Ardglafle  300I.  7V;  1 67 5,  granted  to  the  defendant  a 
rent-charge  0/300/,  per  ann.  out  of  lands  of  lOool.  per  ann.  to 
hold  to  the  defendant  and  his  heirs,  and  to  commence  from  the  firfl 
Michaehnas  or  Lady-day  after  the  EnrPs  death  without  ifue  mciUy 
afterwards  the  Earl  fettled  his  e/late  for  300  1.  conf  deration,  to  the 
HP^  ^f  ^^'^'^fffi^  If'i  remainder  in  tail  to  all  his  if  lie  male,  remainder 
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Earl  of  Cmes-       f^i!  to  the  plaintiff  his  uncle,  and  then  th^  plaintiff  and  Earl  Tho* 

TERFIELD  v.  1111       r-1'ti        J  }  -n     1  r  1 

Jans  SEN.  ^"^^  ^^^i^  brought  their  bill  to  be  relieved  2.gainjt  the  grant  oj  the  rent- 
charge^  as  obtained  by  fraud  and  praElice^  after  uohich  bill  brought  tht 
defendant  obtained  a  releafe  of  that  fuit  from  Earl  Thomas,  and  the 
t  306  3  ^^^"^  Earl's  bill  was  [Earl  Thomas  being  dead)  to  fet  afide  the  grant 
and  releafe^  upon  payment  of  i^ooL  with  interefl.  At  the  firfl  hear-^ 
ing  Lord  Keeper  North  doubted  it  might  be  too  great  a  violation  on 
contraSi  to  fet  it  afide  \  but  upon  re-hearings  after  fome  days  co?iftdera* 
tion,  he  decreed  a  re-conveyance  or  releafe  of  the  rent-charge^  and  that 
,  the  fame  fbould  be  fet  aftde^  and  a  perpetual  injunction  awarded^  upon 

the  plaintiff's  paying  the  defendant  300I,  and  inter ejl\  and  the  de^ 
fendant  obtaining  a  re -hearing  afterwards  ^  the  Lord  Keeper  then  de^ 
dared  he  was  fully  fatisfied  with  the  decree  y  and  that  if  he  were  t$ 
die  prefefitly,  he  would  make  it,  and fo  confirmed  it* 

Tour  Lordflnp  obferves  that  after  the  bill  brought  for  relief,  the 
plaintifF  reieafed  it,  therefore  he  knew  he  might  be  relieved ;  and 
on  the  bill  brought  by  the  uncle  afterwards,  the  court  relieved 
notwithftanding  the  releafe :  for  wherever  it  is  a  mifchief  that 
afFe£ls  the  publick,  as  the  prefent  does,  the  court  will,  without 
regarding  what  is  done  by  the  private  parties,  relieve. 

I  have  confidered  this  cafe  hitherto  as  an  unreafonable  and 
unconfcionable  contract,  and  that  the  bargain  ought  to  be  fet 
afide  upon  principles  of  equity,  regarding  the  publick  *,  but  I 
fhall  now  endeavour  to  fhew  if  is  illegal. 

Lord  Coh^  in  his  3d  /;//?.  ch.  70.  151.  fays.  If  any  perfon  af-^ 
ter  his  death  was  found  guilty  of  ufury,  his  goods  were  for- 
feited to  the  crown.  Thus  it  flood  as  an  offence  at  common 
law,  but  the  ftatutes  have  indulged  it  to  fuch  and  fuch  points, 
and  yet  wherever  there  is  an  attempt  by  a  tranfaclion  to  procure 
an  exorbitant  gain,  it  is  certainly  illegal,  and  immaterial  whe- 
ther it  falls  exactly  witliin  the  ftatute  of  ufury,  for  ftill  there  is 
fomething  uiiconftitutional  and  illegal  in  it. 

But  I  will  go  further,  and  infift  it  is  illegal  within  the  ftatuteg 
of  ufury  themfeives. 

21  fac*  c,  17./.  2.  None  fliall,  upon  any  contract,  dire£tly  or 
indirectly,  take  for  the  loan  of  any  money,  ^55*^.  above  the  rate 
of  8/.  for  100/.  for  one  whole  year,  in  pain  to  forfeit  the  treble 
value  of  the  money  due,  ^c»f  5.  This  law  fiiall  not  be  con- 
ftrued  to  allow  the  practice  of  ufury  in  point  of  religion  or  con- 
fcience. 

Clayton's  cafe,  5  Co.  70.  a.  The  plaintiff  reque/led  Ke'ighnokh 
to  lend  him  and  on  communication  betwixt  them,  Reighnolds 
lent  Q\2Lvton  30 1.  6  Dec.  34  Eliz.  till  the  fecond  of  June  folioiU" 
ing,  to  pay  him  for  the  principal  and  ban  of  it  '^'i,  I,  at  the  faid  fi' 
cond  0/"  June,  if  the  fon  of  the  obligee  be  then  alive,  and  if  he  die  be" 
fore  the  faid  day,  that  then  he  flmll  pay  him  but  27  1.  which  was  3  1,. 
lefs  than  the  principal,  Refolved  by  the  whole  court,  that  it  was  an 
ufuriotis  contra^  within  the flatutc,  for  the  reafon  given  by  Popham 
on  BurtOn'x  cafe,  5  Co.  69.  that  if  it  fhouhl  be  out  of  the  fiatute 
for  the  incertainty  of  the  life,  the  fiatute  would  be  of  little  effeB* 

I  cite  this  to  flievv  that  if  bargains  were  contingent,  and  a 
tifqua  run,  yet  even  then  they  have  been  held  to  be  ufurious. 

So 
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So  in  the  cafe      Burton  v.  DownhavTj  Cro.  EHz,  642.  where  ^-'^l  of  Che s- 
A.  agreed^xqth  J.  S,  to  eive  him  to/,  for  the  forbearance  of  ^t!^!!!^?, 

t>  »/  .0  ^  ^  JANSSEN. 

2c/.  for  a  year,  if  B's  fon  were  then  alive,  it  was  held  to  be 

ufury  by  reafon  of  the  corrupt  agreement,  and  //  is  the  intent    [  307  ] 

makes  it  fo,  or  not  fo.    1  Anderjon  12  r.  pi- 6^,  S.  C. 

So  in  Mafon  v.  Ahd^^  3  ^alk*  390.  the  obligor  ivas  bound  in  a 
ho?id  of  300  1,  conditioned  to  pay  22I.  I  OS.  premium  at  the  end  of  the 
firft  three  months  after  the  date,  Sec.  and  fixpence  in  the  pound ,  at  the 
end  of  fix  mo?iihs  as  a  further  premium,  together  with  the  principal 
itfef  in  cafe  the  obligor  be  then  li  ving,  but  if  he  dies  luithin  that  time, 
the  principal  to  be  loft ;  adjudged  this  as  an  ufurious  contract,  becaufe 
there  was  a  po^fjibility,  that  the  obligor  might  live  fo  long,  and  there  if 
an  exprefs  provfon  to  have  the  principal  again,  in  Car  the  w  67.  S.C. 
adjudged  upon  a  general  demurrer,  that  this  was  an  ufurious  co72tra&.^ 
anjcl  if  fuch  contingency  of  the  death  of  a  man  in  full  health,  ftjould- 
prevent  the  ufury  contingencies  might  be  extended  to  the  death  of  two 
or  three  more,  and  fo  the  fatute  be  of  little  ufe. 

We  have  full  evidence  to  fhew  the  circumftances,  and  fituation 
of  health  of  Mr.  Spefwer,  at  the  time  the  defendant  lent  the  mo- 
ney, and  Mr.  Backwell  examined  for  the  defendant,  fays  that  he 
does  not  remember  that  when  he  applied  to  the  defendant  to  ad- 
■  Vance  the  5000  /.  he  faid  any  thing  of  Mr.  Spencer^  health,  or 
way  of  living,  but  on  being  preiTed  to  do  it,  faid  he  would  con- 
fidtr  of  it,  and  confult  his  brothers  about  it,  and  afterwards 
agreed  to  lend  it* 

John  Griffiths,  a  fervant  of  the  old  Dutchefs  of  Marlborough^ 
fays,  that  in  1738,  Mr.  Zpencerhc^  Mnditt  great  neceffities  for 
want  of  money,  and  did  owe  feveral  debts  to  the  amount  of  fe- 
deral thoufand  pounds  ;  fpeaks  too  as  to  Spencerh  expedladons 
from  the  Dutchefs,  and  as  to  his  concealing  his  debts,  and  own- 
ing to  him  that  he  fecreted  th^fc  affairs  from  the  Dutchefs,  for 
fear  it  fhould  prejudice  him  in  her  favour  5  and  hurt  him  in  re- 
gard to  the  hopes  he  had  from  her  will. 

Another  witnefs,  WilFumi  Loftin,  fwears,  Mr.  Spencer  was  in- 
debted to  different  perfons  in  or  about  May  1738,  in  20,000/. 
and  was  not  then  able  to  pay  them,  or  any  part  thereof ;  and 
that  he  took  all  poffible  care  to  prevent  the  Dutchefs's  knowing 
that  he  was  in  debt,  and  likewife  to  keep  all  other  debts,  that  he 
afterwards  contradled,  fecret  from  her,  for  fear  he  fliould  forfeit 
her  kind  intentions  to  him. 

It  is  admitted  in  the  caufe,  that  Mr.  Spencer,  in  May  1738, 
was  only  30  years  of  age,  and  the  Dutchefs  78. 

fames  Napier  who  attended  Mr. -S/^'z/rrr  as  a  furgeon,  fwears, 
that  in  and  before  May  1 738,  he  was  not  of  a  broken  conftitution, 
nor  was  his  life  a  precarious  one,  but  very  ftrong  and  healthy, 
a;id  that  he  was  likely  to  live  many  years,  and  that  five  years  after 
this  time  he  had  a  fever,  but  got  foon  well,  and  from  173V'),  to 
1743.  enjoyed  perfect  health;  2^ud  John  Gri/fiihs  before  men- 
tioned fays,  that  on  alking  the  apothecary  who  attended  him,  as 
to  his  judgment  of  the  ffate  and  condition  of  IMr.  Spencer's  health, 
he  faid,  if  Spencer  could  refrain  from  chewing  tobacco,  and  drink- 
ing drams,  he  miglit  itiU  live  a  great  while,  being  born  with  a 

Voju,  I.  X  belter 
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Enriof  Ches-  better  Gon^iitution  than  moft  men;  and  feveral  other  perfons 
"^Yakss^enT*   f^'^^^j  Mr.  Spencer  enjoyed  a  good  (late  of  health  in  general,  till 
a  few  months  before  his  death. 
t  3^^  J       "^^^^  Dutchefs  oi Marlborough  died  OSiober  the  iSth,  1744,  and 
Mr.  J^/ij;;^  the  19th,  1746. 

Mr,  Clarke  of  the  fame  fide. 


FirJ},  I  beg  leave  to  infifl  that  if  this  contract  had  been  exa- 
mined into  at  law,  it  would  have  been  confidered  there  as  an 
ufurious  one. 

Ever  fmce  money  has  been  made  the  medium  of  trade  and 
commerce,  all  civilized  governments  have  laboured  to  prevent 
exorbitant  gain  upon  the  loan  of  it. 

The  ftatute  of  the  1 1  Hen.     c,  8.  was  the  firft  a^  that  tole 
rated  the  taking  of  intereft.  By  the  21  Jac.  the  courts  of  law  are 
invefted  with  a  kind  of  equitable  jurifdi6lion,  as  it  requires  them 
to  take  into  their  confideration  the  particular  circumftances  of 
the  cafe. 

I  vv^ill  lay  down  the  inferences  firft,  before  I  cite  the  cafes. 

Firjl^  Tiie  intention  of  parties  at  the  time  of  the  bargairs,  will 
have  great  weight  in  determining  the  court,  and  if  it  is  plainly  a 
loan  of  money,  then  ufurious. 

Another  principle  is,  that  wherever  a  fecurity  is  taken  for  a 
larger  fum  of  money  than  is  really  advanced,  it  is  ufurious,  unlefs 
the  borrower,  by  doing  fome  collateral  adt,  might  be  at  hberty  to 
pay  legal  intereft. 

Another  principle  is,  that  the  whole  fum  muft  be  lent,  or  elfe 
within  the  ufurious  ftatutes. 

Moore  397.  Beeeher^s  cafe,  cited  in  the  cafe  of  Reynolds  v 
Clayton,  as  adjudged  in  B,  R,  there  delivered  wares  of  the  va- 
lue of  100/.  and  no  more,  and  took  a  bond  with  a  condition  to 
re-deliver  the  wares  to  B.  within  a  month,  or  to  pay  120/.  at  the 
end  of  a  year;  the  obligation  was  adjudged  void  under  the  ftatutes 
of  ufury. 

This  refts  upon  the  intent  of  the  bargain,  and  I  mention  it 
to  fhew  what  opinion  courts  of  juflice  had  of  contingent 
bargains. 

Burton  V.  Dowfihaniy  Cro,  Eliz.  642.   The  intent  of  this  was 
to  have  a  fliift. 

Burton\  cafe,  5  Co,  69.  Roberts  v.  Tremain,  Cro.  Jac.  507. 

Cottrel  Y.  Harrifigton,  Brozvnloiu  180.  Fuller^ s  cafe,  4  Leoti, 
208.  but  care  is  to  be  taken,  faid  the  court  in  that  cafe,  there  be 
no  communication  for  the  loan  of  money,  for  that  will  make  it 
ufury. 

Confidering  the  great  number  of  cafes  on  this  head,  there  has 
been  an  extraordinary  uniformity  of  judgment  in  the  judges  ♦  f 
the  feveral  courts. 

Cornberb,  125.  Mnfon  v.  Abdy^  taken  notice  of  by  Mr.  Nsel  be- 
fore, but  I  mention  it  again  for  the  fake  of  what  Lord  Chief  Juf- 
tice  Holt  i2.id  very  humouroufly,  Yau  do  run  a  great  rifque  in- 
deed, not  of  the  death  of  theperfon,  but  of  the  lofsofyour  mo- 
ney* 
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ney.  Mr.  Jufllce  Doddenge  faid  in  Roberts  Tremaln^  cafualty  Earl  of  Ches- 
of  intereft  is  ufury,  but  cafualty  of  principal  is  not.  ^  Ik^^%7.Z' 

Thus  it  {lands  upon  the  cafes  ;  to  apply  them  in  their  infer- 
ences to  the  prefent  cafe. 

The  intention  of  parties  at  the  time  of  the  bargain,  will  have    [  309.] 
great  weight  in  determining  the  court,  and  if  it  is  plainly  a  loan 
«f  money,  then  it  is  ufurious. 

The  only  thing  in  view  here,  upon  the  firft  communication 
between  the  parties,  was  a  borrowing  5  for  Mr.  Backivell  exa- 
mined for  the  defendant  fays,  that  when  he  applied  to  him,  he 
afked  him  if  he  would  lend  Mr.  8pe?icet  the  5000/.  on  the  terms 
propofed. 

The  bond  itfelf  is  a  direct:  fecurity  for  paying  double  the  fum 
lent,  upon  the  contingency  happening  \  there  is  an  agreement 
too,  for  paying  a  larger  fum  than  lent ;  another  mark!  and  cri-  ■ 
terion  ! 

Mr^  Spencer  could  not  have  delivered  himfelf  from  paying  this 
fum,  by  paying  a  lefs,  becaufe  the  bond  did  not  put  it  in  his 
power  to  do  fo. 

Next,  as  to  that  part  of  the  cafe  which  is  hazardous. 

In  none  of  the  cafes  cited,  do  the  court  enter  into  the  dif- 
cuffion  of  the  nature  of  the  chance,  but  rejefl:  this,  as  being 
any  ingredient,  for  not  confidering  the  tranfa(^i:ion  of  the  parties 
as  within  the  a£t  ;  for  if  they  fhould  give'  this  latitude,  in  the 
language  of  Lord  Chief  Jullices  Popham,  Holt,  &c.  it  would 
be  to  make  the  a6ls  of  ufury  mere  wafte  paper. 

Next ;  what  ought  to  be  the  fate  of  this  bargain,  now  it  comes 
to  be  confidered  in  a  court  of  equity. 

In  the  firft  place,  this  court  will  not  lay  down  any  exprefs 
rules,  how  far  they  will  go  in  relieving  againft  fuch  bargains,  for 
fear  it  would  teach  perfons,  how  far'they  may  fafely  go,  and  if 
there  is  but  a  fpark  of  opprefTion,  a  court  of  equity  will  relieve ; 
courts  of  equity  too  will  make  freer  with  thefe  bargains,  than 
courts  of  law  will  do. 

In  Symonds  v.  Cocherill,  Noy  15 1.  The  court  mediated,  by 
obliging  the  borrower  to  pay  the  principal  only. 

The  principles  now  eftablifhed,  were  eftabliilied  with  delibera- 
tion, and  even  two  of  the  Judges  who  doubted  of  thefe  princi- 
ples at  firfl,  were  forced  afterwards,  from  the  growth  of  this  evil, 
to  difTent  from  their  former  opinions. 

I  Chan»  Cnf,  276.  Waller  v.  Dalt,  before  Lord  Nottingham. 
Waller  a  young  gentleman  and  two  others,  employed  one 'SNWYis  t<) 
borrow  ^Qo\,  WiWis  employed  WiltihiYe,  who /poke  to  D'.\\t  a  fdk- 
man,  and  bought  of  him  Jilks  for  5  col.  The  plain  tiff  gave  bend  and 
judgment  for  the  money,  Wiltdiire  fold  the  filks  for  250  1.  and  hept 
50  1.  for  his  and  ^iWWs  pains,  and  paid  200  1.  to  the  plaintiff": 
The  dffcndant  never  treated  with  the  plainti^,  and  defiied  on  oathy 
that  he  ever  treated  about  the  loa?i  of  money,  and  depofed  thefilks  to  be 
of  500 1.  value  or  thereabouts,  but  proof  was  given  to  the  contrary. 
Decreed  only  200 1.  and  ititeref,  (quicre,  for  the  intertfly)  and  relief 
againfi  the  dtfendant  quoad  refiduum  ( i ). 

(i)  Sqc  Barker  v.  Fanfommcr,  t  Bro,  Ch4,  Rep,  I49. 

X.2  Q,Chan. 
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Earl  of  Che s-       2  Chafj,  CnJ.  1 36.     Barfiey  v.  Beal^  Lord  Keeper  iVor//^  rc- 
^  jA^Ns^sENr*    verfed  Lord  Nott'inghain^s  decree,  as  it  was  a  hazardous  bargain 
only^  and     proof  of  frauds  for  coming  recently  out  of  a  court 
of  law,  Lord  North  v/as  at  firft  ftridlly  legal,  but  afterwards 
relaxed. 

f  310  ]  Berney  v.  Pitt,  2  Vern.  14.  The plaintrff  heing  a  yoimg  mariyand 
his  father  tenant  for  Ife  only  of  a  great  ejfate,  'which  by  his  death 
ivas  to  come  to  the  plaintiff  as  tenant  in  tail,  and  alloiuing  the  plaiu" 
tiff  but  fcantily^  he  borroiued  20Q0\,  of  the  defendant  iniCj^,  and 
entered  ifito  two  judigments  of  5 cool,  a-piece,  defeafanced  each  of 
them,  that  if  the  plaintiff  outlived  his  father,  and  within  a  month 
after  his  death  paid  the  defendant  5000I.  or  if  the  phmitiff fljoidd 
marry  in  the  Ife-time  of  his  father,  then  if  he fjould  from  fuch  mar^ 
riage,  during  his  father  s  life,  pay  the  defendant  inter ef  for  his 
5000I.  the  defindant  fljould  vacate  the  judgment,  with  this  farther 
claufe  in  the  defeazance,  that  it  was  the  intent  of  the  parties,  if  the 
plaintiff  did  not  outlive  his  father,  that  the  money  fJjould  not  be  re- 
paid. In  1679,  the  plaintiff\s father  died,  and  to  be  relieved  againfi 
the  judgements,  upon  payment  of  the  2ooo\.  lent,  together  with  inter- 
ejl,  was  the  bill,  which  complaitied  of  a  frauds  and  an  undue  advan" 
tage  taken  of  the  plaintiff'' s  necefftty,  when  in  freights. 

The  caufe  came  firfl  to  be  heard  in  Hilary  term  27  Car.  2.  before 
X(?r<af  Nottingham,  who  iti  regard  the judgniejits  were  for  money  lent, 
find  not  for  wares  taken  up  to  Jell  again  at  an  under-value,  and  in  re- 
fpeB  of  the  exprefs  claufe  in  the  defeazance  of  the  defendatit!  s  lofing  all^ 
if  the  plaintiff  died  before  the  father,  did  7iot  think  ft  to  relieve  the 
plaintiff  agaivfl  the  bargain  it f elf,  without  payitig  the  5000  1.  with 
inter  ejl  from  a  month  after  the  plaintiff  i  death. 

The  caufe  was  re-heard  before  Lord  Chancellor  JefPerics,  who 
made  no  difference  in  the  cafe  of  an  unconfcionable  bargain,  whether  it 
be  for  money  or  wares,  and  though  there  was  not  in  this  cafe  any 
procf  of  any  praBice  7 fed  by  the  defendant,  or  any  on  his  behalf,  to 
drazo  the  plaintiff  into  this  fecurity  ;  yet,  in  regard  merely  to  the  un- 
confcionablenefs  of  the  bargain,  he  reverfed  Lord  Nottingliam'j-  de- 
cree, arul  decreed  the  defendant  Pitt  to  refund  to  the  phwitiff  all  the 
money  he  had  received  of  him,  except  the  200o\,  originally  lent,  and 
the  inter ef  for  the fame. 

In  Burfiey  v.  Tifon,  2  Vent,  359.  Lord  Keeper  North  af- 
firmed Lord  Nottingham^'?,  decree,  but  added  a  non  retrahctur  in 
exemplum ;  what  feemed  to  flick  with  him,  was  fetting  afide 
mens  bargains. 

{a)  Ante  305.  Nott  V.  Hill,  I  Vern.  16']  (a).  This  was  the  cafe  of  a  pur  chafe  of 
a  rcverfwn  from  an  heir  in  the  life  of  his  father,  where  if  the  heir  had 
died  before  his  father,  thepurchafer  would  have  lof  all  his  money,  and 
yet  Lord  Nottingham  iijon  thefirf  hearing  decreed  a  redemption^  but 
pn  a  rc-hearing.  Lord  Keeper  Guildford  reverfed  it,  and  Lord  Chan- 
r^'/Zpr  Jefferies  reverfed  Lord  Q>'S\\d.{oxd!  s  decree,  and  confirmed  Lord 
Nottingham Vy  declaring  he  took  IcYiWs  purchafe  to  be  an  unrighteous 
bargain  in  the  beginnings  and  that  nothing  which  happened  afterwards 
could  help  it, 

fuhnfon  executor  of  Hill  v.  Nott,  i  Vcrn,  27 T.  the  bill  was 
hrouglt  by  Iliirj-  executor,  fitting  forth^  that  the  defendant  was  ofily 

tenant 
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tenant  in  tail,  and  had  covenanted  to  make  further  ajfurance,  and  ^^^"^  Ches- 

Jakssen, 


prayed  he  might  be  compelled  to  perform  his  covenant  in  fpecie,  and  he  '^^'^"^^^^ 


decreed  to  levy  a  fine.  Lord  Keeper  Guildford  feemed  no'w  to  remit 
from  his  firiB  legal  notions^  for  he  denied  the  plaintiff  any  relief,  and 
faid  the  praBice  of  pur  chafing  from  heirs  ivas  grr)iun  too  common,  and 
therefore  he  ivould  not  in  a?7y  fort  countenance  it,  and  difmijfed  the  hill,    [  3!  I  ] 
and  left  the  plaintiff  to  hriiig  his  aBion  of  covenant  at  laiu. 

In  the  Earl  oi  Ardglajfeyr,  Mufchamp,  Lord  Guildford  remitted 
very  clearly  from  his  ftri£l  legal  notions  ;  many  precedents  in  the 
Lord  Elfmere'j,  Lord  BaconV,  ojid  Lord  Coventry'/  titnes  and ftnce 
luere  produced^ivherehy  it  appeared,  that  mico7ifcionahle  bargains,  luhich 
had  been  made  with  young  heirs,  had  been  Jet  nfide  by  decree  of  this 
court,  and  after  fome  days  confideration  had^  he  decreed  a  reconvey^ 
ance,  and  upon  a  rehearing  declared  he  ivas  fully  fatisfied  in  the  decree,  . 
and  made  ufe  of  this  remarhable  exprefjwn,  that  if  he  were  to  die  pre- 
fently,  he  would  make  it,  and  fo  co?  firmed  it* 

A  feries  of  precedents  induced  him  to  give  the  relief  he  did. 

Bill  V,  Price,  I  Kern.  J^6'J.  The  defendant  had  for  many  years 
praBifed  on  young  heirs,  by  felling  them,  goods  at  e^dravagant  values^ 
and  to  he  paid  five  for  one,  and  more,  upon  the  death  of  their  fathers  ^ 
and  had  obtained  from  the  plaintiff  and  two  other  young  gentlemen^ 
heirs  to  good  eflates,  f eve  rat  fecurities,  wherein  they  were  bound  Je- 
verally,  and  jointly,  in  40 00 1,  for  payment  of  great  fums  of  money. 
Lord  Chancellor  JefFeries  decreed  the  plaintiff's fecurity  to^  be  delivered 
tip,  on  payment  of  what  the  dcfefidant  really  and  bona  fide  paid 
him  alone,  and for  his  own  proper  ufe, 

Lamplugh  Y,  Smith,  1  Vern.  77.  Wifeman  y.  Beahe,  2  Fern 
121,  before  lords  commiflioners*  James  y,  Oades,  2  Vern. /\o2 
before  Sir  John  Trevor,  TwifetonY.  Griffiths,  i  Wms,  ^^o,  be 
fore  Lord  Cowper,  who  grounded  his  opinio?!  chiefiy  upon  the  cafe  oj 
Berney  v,  Pitt,  and  faid  that  Z^^r  J  JefleriesV  decree,  funding  there 
IJjewed  that  every  one  thought  the  fame  was  jufi,  and  that  there  waH 
therefore  no  attempt  in  parliament  to  reverfe  it. 

Lord  Chancellor  King  in  Curwin  v.  Milner,  as  well  as  Lord 
North,  tho*  ilriclly  legal  at  firft  coming  to  the  Seal,  determined 
in  this  cafe  againil  the  bargain,  tho'  an  exceeding  ftrong  one. 

I  fliall  mention  only  one  cafe  more  with  regard  to  the  pre- 
carioufnefs  of  the  bargain,  LawleyY,  Hooper,  Nov,  19,  1745, 
before  your  Lordihip  (i ),  The  plaintiff  a  younger  fon,  and  in  titled 
to  an  annuity  of  2oq\.  a  year  for  life,  out  of  the  efate  of  his  elder  bro^ 
therj  being  ifivolved  in  debt^  and  a  prifoner  in  the  Fleet,  and  having 
no  other  mea?is  of  delivering  himfelf from  a  gaol,  than  by  difpofng  cf 
the  whole,  or  part  of  the  anmiity,  fold  to  Mr.  Davcnant  J 50/.  a 
year,  part  thereof ,  for  1050  1.  In  the  deed  there  was  a  provi/o,  that 
if  at  any  time  the  plaintiff fiiould  defire  to  repurchafe  the  faid  three 
fourths  of  the  annuity,  and  fljould  give  fix  months  notice  to  Davenant 
in  writing,  of  his  intention  fo  to  do,  end  at  the  expiration  of  fich 
notice,  ^(7j); Davenant,  his  execut'.rs^  S:c.  loq'o  A  //y7/ Davenant 
was  to  re-affign  to  the  plaintiff  or  his  affigiis  ;  after  this  deed  was  in--  ' 
gf'fijf'dy  and  when  all  parties  were  met  for  the  exeeuiion^  Davenani. 

(I)  Ffi.  3  vol.  27S.  S.  C. 
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Earl  of  Che  s-  mfifled  iipofi  an  mdorfement,  hnd  to  be  figned  by  the  plaintiff  that  in 
TEKFiELD  -v.  Tepurchafc  the  [aid three  fourth  tarts,  the  fame  fjjould  he 

JANSSEK.  J  -J  f,  1  7  I  7        77  7  -     7        T  » 

Upon  pjyment  oj  1050  i.  ana  751.  and  all  arrears^  ivhich  the  p!am» 
tiff  charged  he  conjented  to  by  reafon  of  his  difrefjed  circiimfances. 
r  J2  J  Davenant  being  dead^  the  plaintiff  brought  his  bill  for  an  account  of 
ivhat  was  due  to  the  defendant  for  principal  and  interef  of  the 
I O  5  o  1 .  and  ivhat  defendant  had  paid  for  the  infurance  of  the  plain- 
tiffs  life ^  which  by  the  bill  the  plaintiff  fubmits  to  allow ^  and  thaty 
upon  paymefit  of  what  fhould  be  due,  the  defendant  might  re-affign  the 
faid  annuity. 

Tour  Lordjhip,  upon  the  circumftances  of  the  cafe,  thought  this 
was,  and  is  to  be  taken  as  a  loan  of  money,  turned  into  this 
lhape  only,  to  avoid  the  ftatute  of  ufury,  and  that  it  ought  to  be 
fet  afide  as  a  fale,  and  made  a  fecurity  only,  and  that  the  plaintiff 
was  intitled  to  redemption  on  payment  of  1050 /.  with  legal  in- 
tereft  for  the  fame. 

Thus  it  ftands  on  the  cafes ;  and  the  rule  they  go  by  is  the 
un  conic  ion  able  nefs  of  the  bargain,  and  the  inconvenience  to  the 
publick,  for  they  fpeak  of  it  as  a  growing  evil. 

Thefe  cafes,  and  principles,  obviate  the  obje£lion  that,  from 
the  anfwer  of  the  defendant,  may  be  prefumed  to  come  from  the 
other  fide,  as  that  Mr.  Spencer  was  not  a  young  heir,  nor  fup-. 
pofed  to  be  in  necefTitous  circumftances,  for  he  had  feveral  thou- 
fand  pounds  a  year. 

Many  of  the  cafes  cited,  were  not  determined  on  the  rule  of 
relieving  young  heirs,  particularly  the  Earl  of  Ardglofje  v.  Muf- 
champ  and  others. 

Mr.  Spencer  ^  expectations  were  as  great  from  the  Dutchefs  of 
Marlborough  as  if  he  had  been  her  fon,  and  fhe  might  have  been 
confidered  as  a  mater-familias  Handing  in  loco  parentis y  and  he  as 
{iliuS'familias, 

A  man  who  has  a  confiderable  eflate,  if  his  expences  exceed 
his  income,  is  a  necelFituous  man,  where  he  is  under  difficulties  of 
raifmg  money,  and  is  in  great  want  of  it ;  feveral  witnefTcs  prove 
the  great  ftreights  Mr.  Spencer  was  in,  but  this  evidence  is  not 
the  only  evidence,  for  the  contract  itfelf  fpeaks  it,  nor  did  any 
of  the  cafes  cited  require  evidence,  that  he  was  neceffitous:  In 
Bcrney  v.  Fitt^  tho'  no  proof  of  pra£l:ice  ufed  by  the  defendant, 
or  any  on  his  behalf,  to  draw  the  plaintiff  into  the  fecurity,  yet 
Lord  jefferies  reverfed  Lord  Nottingham^  decree. 

Such  bargains  are  always  done  in  fecret,  and  if  the  court  was 
to  require  proof  extrinfick  to  the  bargain,  it  would  be  faying  at 
once  we  cannot  relieve. 

I  fhall  confider  next,  as  to  what  the  defendant  may  infill  with 
regard  to  the  hazard. 

The  inequality  is  extremely  great,  the  Dutchefs  Marlborough 
was  78  years  of  age,  and  Mr.  Spencer  wzs  only  30;  there  is 
evidence  of  his  health  brought  down  as  low  as  within  ten  months 
of  his  death,  and  of  his  being  of  a  flrong  conftitution  for  many 
years  before  this  bargain,  his  life  was  infured  only  in  1744, 
which  could  not  have  been  done,  if  he  had  been  in  a  bad  ftate 
of  health. 
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111  tlie  cafe  of  marriage-brocage  bonds,  the  court  does  not  de-       of  CKrg, 
cree  for  the  fake  of  the  plainti^s,  becaufe  they  ma/  be  faid  to  "jIkssen.^* 
a61:  perfidiouHy,  but  to  avoid  the  mconvenience  which  would 
odierwife  happen  to  the  publick. 

The  fame  as  to  the  cafes  of  bonds  to  women  of  bad  clia-     [  313  J 
rader  (i). 

The  fame  as  to  premiums  of  attorneys,  and  guardians  by 
clients,  and  infants  after  coming  to  age.  Law  v.  Law,  before 
Lord  Talbot  (2).  Selwyn  v.  Honeywood,  20th  of  OBohcr,  1743  (3), 
Shepley  v,  VFoodhoufe^  17  th  of  March  1 742  (4;.  Pierce  v.  JVar'nigy 
before  Lord  Hardwi eke  (5). 

On  the  laft  point,  whether  the  fubfequent  a£ls  have  eftablifli- 
cd  the  bargain,  the  cafe  of  Cole  v.  GibbG?JSi  3  W}7u\  290.  is  ex- 
tremely ftrong  in  favour  of  the  plaintiff  Cole,  There  having 
500/.  given  him  by  his  uncle  in  cafe  he  furvived  the '  teflator's 
wife,  fells  it  for  100/.  to  be  paid  by  per  nfitium,  but  that  if, 
the  teifator's  wife  Ihould  die  before  A.  and  the  legacy  become 
due,  in  fuch  cafe,  the  reft  of  the  money  is  to  be  paid  within  a 
year  then  next  •,  A.  does  furvive  the  teftator's  wife,  and  knows 
the  legacy  was  become  due  to  him,  and  being  fully  apprifed  of 
the  whole  fad^:,  confirms  the  bargain  j  he  fliall  be  hom\6.  therchy'y 
and  yet  Lord  Talbot  faid,  that,  had  all  depended  on  the  firft 
afFignm.ent,  he  would  have  fet  it  afide,  as  being  an  unreafonable 
advantage  made  of  a  neceffitous  man.  But  after  ilf^?Y/;/  was 
fully  apprized  of  every  thing,  and  yet  chofe  to  execute  a  deed  of 
confirmation,  and  not  the  leaft  fraud  or  furprize  appearing  on 
the  part  of  the  defendant,  it  was,  he  faid,  too  much  for  any 
court  to  fet  all  this  afide. 

There  a  man  was  intirely  fiii  juris,  and  did  not  owe  the  re- 
leafee  a  groat,  and  therefore  his  a61  v/as  merely  voluntary.  Here 
Mr.  Spencer  was  indebted  to  Janjjen  upon  bond  (the  Dutcliefs  of 
Marlborough  being  dead)  for  the  payment  of  the  money,  and 
therefore  was  in  his  power,  and  the  new  bond  and  judgment  only 
a  fequel  of  what  was  done  before,  and  mult  be  taken  to  be  upon 
.  the  fame  circumftances,  and  as  was  faid  in  the  cafe  of  Bcrtiey  v. 
Fitty  is  no  excufe,  but  rather  an  aggravation. 

As  to  the  defendant's  faying  in  his  anfwer,  that  Mr.  Spet?cer 
did  not  at  all  want  to  fet  afide  the  bargain,  but  dcfn-ed  him  to  get 
a  bond,  and  judgment,  forthwith  for  the  10,000/.  he  owed 
iiim,  t\\t  C2i{c  o{  Wifeman  \,  Bcnke,  is  very  ftrong. 

The  prudence  and  policy  of  the  courts  of  law  and  equity  here 
do  no  more  than  what  other  natioiis  have  done  in  the  fan^e 
cafes. 

Dig,  lib.  14.  /.  6.  lex  I.  Verba  fcnatufronfi/Jti  J\  fiircdo?iia7ii  hjr 
fimt  \  ne  cuiy  qui  jlliofamilias  mutuam  pccuiiidin  dcdi/p't,  etinm  poll 
mortem parvfites  ejus,  cujus  in potejlate fuijfel ^  aciio pciitioque  daretiir\ 
tit  fcirent,  qui  pejfimo  exemblo  fa'Jierarcnt,  nullius  pojj}  jilii-Jamilias 
honunt  nauien  expcclatn  patris  morte  fit. 
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Earl  of  Cues-       Le^'  3.  fec»  q.  /f  autem  folus  jenotufconfultum  offeridit,  qui  mu- 

TERFI2LB  i\  pecufiicim  pliofav.ziUas  dedit :  Nam  bscunix  datio  perniciofa  pa* 

-  rennblis  eorum  V2ja  ejt. 

Lex  14.  Et'iamf.  verbis fenatitfconjultt  jllii continerentur^  tamen 
in  perjona  nepoth  idem  fervari  deb  ere. 


Juneihzicjth  The  Earl  of  CheJlerfM  vcx^ws  Ja»Jfen, 

1750. 

[  314  5  Wilbraham  for  the  pkintifFs  made  tv/o  points.  Firfi^ 

X V J.  Whether  this  is  a  good  contra£L  in  point  of  lav/? 

Secondly)  If  good  in  point  of  law,  then.  Whether  a  court  of 
equity  can,  upon  its  principles  and  powers,  relieve  againft  this 
contract? 

Our  laws  allow  a  certain  moderate  profit  to  be  taken  for  mo- 
ney, but  if  we  exceed  it  by  any  fubterfuge,  or  what  is  called  a 
fhift,  if  it  be  for  a  loan  of  money,  adls  of  parliament  have  re- 
fcinded  a  contradl  of  this  kind,  tho'  it  has  fomething  of  a  chance 
in  it. 

Lord  Chief  Juflice  ^W^;^/;,  in  his  fecond  report,  15/'/.  8. 
fays,  Where  there  is  a  borrowing  of  money,  and  a  communica- 
tion for  intereft,  the  devife  to  have  beyond  the  rate  of  lo  per 
cent,  is  fraudulent,  and  within  the  37  Hen,  8. 

It  may  be  objected  in  all  cafes  of  contingency,  where  greateif 
than  legal  intereft  is  taken,  thefe  have  not  been  held  to  be  ufuri- 
ous,  and  bottomree  bonds  will  perhaps  be  mentioned. 

But  thofe  are  regarded  chiefly  in  refpe£l:  of  trade,  and  that  is 
their  principal  foundation  of  being  allowed. 

The  ftatute  of  21  Jac*  makes  ufurious  bonds  void  in  as  many 
cafes  as  poflible. 

The  life  of  a  gentleman  of  thirty  is  by  this  contract  fet  againft 
a  life  of  feventy-  eight ;  and  a  wager,  w^hether  that  life  will  laft 
beyond  this,  muft  at  the  firft  view  appear  to  be  greatly  foic  the 
advantage  of  the  lender :  I  hope  therefore  the  court  will  fee  it  in 
the  light  of  a  fliift  or  fubterfuge  to  avoid  an  a6l  of  parliament, 
made  with  a  good  defign,  and  within  the  meaning  or  intention 
of  the  ftatutes  of  ufury. 

If  flopping  a  ccmmerce  of  this  kind,  which  is  become  a 
growing  evil,  will  be  of  publick  fervice,  it  is  time  for  this  court 
to  interpofe  :  by  thefe  forts  of  contrails  men  pledge  their  eftates 
before  they  have  them,  and  before  they  know  the  value  of  them  ; 
no  one,  who  has  a  prefent  power  over  his  fortune,  ever  makes 
contracts  of  this  kind.  He  who  has  money  at  intereft  or  in  the 
ftocks,  he  who  has  a  real  eftate  in  fee  fimple,  never  deals  in 
this  way,  which  ihews  'tis  the  neceility  of  the  cafe  that  forces 
them  to  have  recourfe  to  thefe  methods,  and  fnews  too  that  this 
fort  of  commerce  m,uft  generally  be  pra£tifed  by  young  and  un- 
experienced perfons,  who  have  expeilations  of  fucceeding  to 
the  old. 

It  is  an  obfervation  generally  true,  and  a  melancholy  truth  it 
IS,  that  mankind  have  not  near  fo  much  regard  to  great  rever- 
fionary  inconveniencies  as  to  fmall  prefent  gratifications  j  young 
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men  know  not  how  to  eftimate  what  they  never  felt  the  benefit  -^^'^  of  Ches- 
of,  and  by  this  fort  of  traihck,  their  eftates,  like  their  pleafures  ^  jaI-s^se^T* 
are  8;one  before  they  are  enjoyed.   That  this  commerce  pro- 
motes and  encourages  extravagance,  that  extravagance  in  ge- 
neral is  contrary  to  the  policy  of  the  law,  is  not  to  be  difputed, 
becaufe  men  fpend  not  their  own,  but  the  eftate  of  others;  for    [  315  3 
generally,  in  the  ruin  of  one  of  thefe  great  prodigals,  a  large  num- 
ber of  poor  creditors  are  included. 

I  admit  that  againfl  this  fort  of  extravagance  there  is  no  im- 
mediate remedy  in  our  law  y  the  Reman  law  put  their  prodigals 
under  curators,  prodigo  hitercUcrhir  rerum  fuariim  admhnJJratlo, 
The  maglftrate  has  no  fuch  power  here,  'tis  true  ;  but  this  fliews 
the  wifdom  and  utility  of  thereftraint. 

What  is  the  effedl  of  this  extravagance?  A  trade  of  annuities, 
of  jun£lims,  oi  pojl  obits ^  is  eflablifhed  as  a  ftaple,  to  encourage 
young  gentlemen  to  undue  themfelves.  This' commerce  has  been 
exciaimicd  againft  ever  fince  I  knew  the  v/orld,  and  mankind 
have  wiflied  that  fome  ftop  might  be  put  to  it.  Whoever  en- 
gages in  thefe  fchemes,  his  ruin  is  pronounced  not  far  ofF,  and 
by  thefe  means  they  deftroy  their  eftates,  though  they  fpend  but 
half  of  them. 

Flow  far  then  this  fort  of  contra6l  may  be  regulated  by  a  court 
of  equity,  is  the  next  confideration. 

The  law  in  cafe  of  ufury  refcinds  the  contract  quoad  the  bor- 
rower, and  gives  a  forfeiture  of  treble  the  value  of  the  loan. 
This  is  fevere  !  A  court  of  equity  moderates  the  cafe,  allows  the 
lender  the  loan,  and  intereft  for  it  whilfl:  lent  ( i )  but  prevents 
him  from  receiving  that  unjuft  price,  which  his  avarice  had  fet 
upon  the  rifque  he  run.  Upon  thefe  principles  it  is  to  be  con  - 
fidered,  whether  this  fpecies  of  contrails  is  not  within  the  rea- 
foning  of  other  cafes,  which  bear  an  analogy  to  it,  and  govern- 
able by  the  fame  rules. 

There  are  contrafts  of  feveral  kinds  which  are  not  fufFercd  to 
prevail.  Marriage-brocage  bonds  are  fet  afuie,  thougli  a  mar- 
riage be  fairly  procured,  though  it  is  a  great  fervice  to  the  party 
who  gives  fuch  bond,  though  the  man  and  woman  are  both  of 
age,  and  no  disparagement,  and  though  they  neither  of  them 
difapprove  of  the  marriage.  In  the  cafe  of  Hall  v.  Potter^  ParL 
Cafes  76.  the  Houfe  of  Lords,  on  account  of  the  dangerous 
confequences  to  families,  reverfed  a  decree  of  the  Lord  Keeper's, 
who  was  of  opinion  not  to  relieve  againil  a  marriage-brocage 
bond. 

If  contrails  allowed  to  be  good  at  law,  have  been  fet  afidc  in 
equity,  becaufe  dangerous  to  families^  a  fortiori  they  fliould  be  fo 
where  they  are  dell ruclive  to  families. 

The  pvincinle  on  which  this  court  has  fet  afide  contrp.il:.  with 
young  lieiis,  is  where  they  have  fold  their  reveriions  or  remain- 
ders, or  bound  themfelves  to  pay  unrcafonablc  funis  on  the  death 
of  their  anceilors. 


(i)  So  1  rf.  320.    2  Fef  4P9,  567.    2  Bro.Cha.  Rep  648. 
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lari  of  CrrEff-  In  thc  cafc  of  Twlfeio?!  V.  Griffiths,  I  ^Twj-.  310.  Lord  Ccfty^^r 
^''  *'Ai!s3£Nr*'  rslieved  agalnft  an  agreement  to  fell  a  reverfion  at  an  under  price, 
declar'r/ig  that  thefe  bargains  luere  corrupt  and  fraudulent,  and  tend- 
ed to  the  deJlruEi'ton  and  ruin  of  families,  and  that  the  relief  of  the 
court  ought  to  he  extended  to  meet  fuch  corrupt  praflices,  and  uficon- 
fcicnahle  bargains.  And  in  Curwiti  v.  Milner,  Lord  Ki7ig  ground- 
ed liirhfelf  on  tliis,  that  the  court  would  fet  afde  contracts  of  this 
kind,  where  the  perfon  contraSling  had  e:<pe5iations  after  the  death  of 
[  316  3  nnother.  And  in  the  cafe  oi  Cole  v,  Martin y  3  JVms,  293.  Lord 
'Talbot  faid,  That  as  to  the  cafe  of  young  heirs  making  bargains,  it 
was  the  policy  of  the  nation  to  prevent  what  was  a  growing  mifchief 
to  antient  families,  feducing  them  from  a  dependence  on  their  ancefors, 
and  therefore  the  policy  of  the  nation  has  thought  fit  to  fet  afide  fuch 
bargains  with  young  heirs. 

This  is  the  general  principle,  a  man  if  he  has  any  reverfion,  in 
efrecx  fells  ir,  and  the  prefent  cafe  tallies  with  thofe  1  hav.e  men- 
tioned, in  all  thc  pernicious  confequences. 

What  inconvenience  then  can  arife  in  putting  a  Hop  to  this 
trade  ?  for  as  it  is  the  fame  fort  of  men  who  are  concerned  in 
every  one  of  thefe  contra61:s5  the  laying  an  embargo  upon  this 
commerce  will  not  at  all  hart  the  conftitution  ;  for  they  are  only 
fuel  to  extravagance. 

The  defendant,  in  his  anfwer,  objeBs  the  plaintiffs  are  not 
hititlcd  to  relief  becaufe  there  is  no  pretence  of  fraud* 

I  do  not  fay  there  is  any,  but  public  inconvenience  alone 
m^y  induce  the  court  to  interfere,  though'  there  is  no  apparent 
fraud. 

It  is  inffted  too  Mr,  Spen.cer  was  not  a  young  heir,  for  he  was 
ihirty  ;  but  akhough  of  that  age,  yet  not  old  enough  to  manage 
his  fortune,  fo  as  to  keep  within  bounds. 

Mr.  Twifeton  was  34  at  the  time  his  contrail  was  made,  and 
yet  the  court  did  relieve  him  notwithftanding. 

Though  it  be  true  Mr.  spencer  v/as  no  heir  to  the  Dutchefs  of 
Marlborough,  yet  from  her  conftant  declarations  he  was  looked 
upon  to  be  a^unf  her  adopted  heir ;  the  defendant  confidered  him 
as  fuch,  eife  why  fhould  he  be  more  able  to  pay  at  her  death  than 
at  any  other  period?  So  that  he  was  quafi  h^res,  and  as  an  heir 
has  only  a  ground  of  expectation,  if  Mr.  Spencer  had  the  fame, 
that  is  a  foundation  for  a  court  of  equity  to  relieve. 

l^lr.  Spencer  W2.^  indifputably  the  fole  favourite  the  Dutchefs 
of  Marlborough  had  ;  her  common  expreffion  was,  Jack  is  no 
beau,  nor  is  he  a  courtier,  but  he  is  an  honefi  man,  I  never  was 
but  four  times  in  lier  company,  and  yet  I  heard  her  make  this 
obfervation  every  time. 

The  next  objection,  that  Mr,  Spencer  was  not  under  thofe  necef 
ft  ties  that  perfms  generally  are,  who  enter  into  thefe  fort  of  contraBs^ 
and  that  this  is  the  main  ingredient  in  thc  relief  given  in  cafes  of  this 
7  i  at  are. 

But  the  fafi;  is  clearly  othetwife ;  he  who  has  a  great  eflate, 
but  lives  at  double  his  income,  who  has  a  multitude  of  footmen 
at  hi^  gates,  but  more  duns,  is  poor,  is  under  preiTmg  neceffities; 
it  is  provtd  that  Mr.  Spencer  owed  in  1738  above  20,000/.  and 
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was  under  tlie  greateft  difficulties ;  and  is  not  the  evidence  of  Mr.  Earl  of  Ches- 
Backiuelly  that  he  had  hawked  this  propofal  about,  the  fbrongeft  ^  jYkJs^^i^J* 
proof  of  his  extreme  neceffities  ?  Whoever  fuffered  a  tralHck  of 
this  kind  to  be  made  publick,  unlefs  he  was  neceffitous  ?  Did 
he  not  run  a  much  greater  rifque  than  the  defendant  ?  Did  he 
•     not  rifque  his  whole  expectations  ?  He  may  be  faid  to  be  poor 
'V     who  is  in  debt,  and  cannot  pay  j  nor  do  I  know  an  inftance  of 
•f     a  perfon's  granting  2,  poft  obit^  without  his  being  reduced  hrft  to 
i     the  greateft  extremity. 

The  lajl  objecl'ion  is,  that  Mr,  Spencer,  though  he  lived  a  year    [  31^  3 
:/     and  eigh  t  months  after  the  death  of  th  e  diitchefs,  yet  he  never  thought 
.',   ,  proper  to  feek  relief  ogainft  it^  but  on  the  contrary  ratified  the 
h  bargain. 

As  to  Mr.  Spe?icers  not  feeking  relief  againft  it,  it  is  no  won- 
a      der,  this  was  in  the  nature  of  a  debt  of  honour,  a  debt  depend- 
ing on  chance,  and  the  faUe  notion  of  honour  which  prevails  in 
the  world,  v/ould  engage  a  man  to  pay  this  fort  of  debt,  whilil: 
J      the  poor  creditor  who  furniflied  him  with  the  very  bread  he  eats, 
1      is  turned  av/ay  without  a  penny. 

i  Mr.  Spencer  had  not  a  fum  of  money  left  him  under  the  will 

f  6f  the  dutchefs  of  Marlborough,  but  only  a  large  inveltment  to  be 
laid  out  in  land,  fo  that  here  was  an  immediate  payment  to  be 
\  made  to  the  defendant,  and  no  perfonal  alTets  to  anfwer  it,  and 
though  tlie  rents  of  his  eftate  were  great,  and  with  good  osconorny 
:  might  have  cleared  him,  yet  there  muft  have  been  a  length  of 
:   I    time  firft.  - 

i       I  u-fe  thefe  arguments  to  (hew,  Mr.  5/V77rfr  was  under  the 
'1    fame  preHlire  he  Vv^as  before,  with  this  aggravation,  the  debt  was 
become  greater,  and  no  money  could  be  railed  oiF  his  eftate,  but 
I    by  rents  and  profits. 

I       I  do  not  throw  out  anything  againft  the  perfon  of  the  defend- 
ant, I  only  prefs  the  relief  in  this  cafe,  for  the  fake  of  Mr.  Spcji^ 
cer\  tradefmen,  yA\o  as  they  are  only  fimple  contrail  creditors, 
j    have  no  chance  of  being  paid  any  other  way. 
I        I  lay  it  down  as  a  rule,  that  this  fpecies  of  traflick  is  a  publick 
inconvenience,  and  as  it.  grows  into  a  trade  and  commerce,  I 
, ;    Jcnow  of  no  method  but  the  application  to  this  court  to  remedy 
t  ^    it,  for  it  is  of  fuch  a  complicated  nature,  that  even  the  legiila- 
ture  cannot  help  it  ;  and  therefore  as  this  court  can  only  meet 
the  mifchief,  we  hope  they  will  give  their  alfiftance  to  put  a  Hop 
\ :     to  it,  and  relieve  upon'  the  terms  prc>yed  by  the  bill,  on  paying 
the  money  really  lent  only. 
Mr.  Cronule  of  the  fame  fide, 
i  The  queftion  in  tliis  caufe  is  in  fa£l:  bctv/een  tre  butcher, 

baker,  poulterer,  and  other  tradefmen  of  Mr.  Spencer^  and  the 
1  ufurer. 

The  relief  that  is  prayed  by  this  bill,  never  prayed  before  ia 
^ny  bill,  tliat  this  contraft  fiiouid  be  fet  afide  here  for  ufnry, 
I  But  the  defendant  infifts  this  contraft  is  not  illegal,  nor 

J  ufurious. 

'  From  the  27  C.  2.  to  tliis  time,  there  are  not  above  two  de- 
I     terminations  at  law  on  ufurious  contracls,  and  the  rcafon  is, 
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Earl  cf  Che !-  this  court  Iiave  under  the  notion  of  frauds  taken  cognizance  of 
'"^I^^LIT   thefe  cafes. 

Draper  v.  Dean  and  Jafon,  Finch's  Rep,  439.  The  plaintiff 
lent  Sir  Robert  Jafon  icooli  ivho  for  fecuring  the  repayment  there- 
cf  with  intercf^  mortgaged  the  lands  in  the  hill  mentioned^  and 
afterguards  the  defendant  Dean  fet  up  fome  prior  incumbrances  to 
defeat  the  mortgage ,  and  particularly  a  fatute  of  5000I,  againfl 
ivhich  the  plaintiff  now  exhibited  his  bill  to  be  relieved ^  for  that 
r  g  1  the  defendant  J} Qcin  having  furnifhed  Sir  Robert  Jafon  in  his  fa^ 
■  the/s  life  time  with  goods  ^  and  with  five  horfes^  valued  the  fame  at 

2500I.  for  which  this  fatute  was  given ^  but  that  the  horfes  and 
goods  were  afterwards  fold  by  Sir  Robert  Jafon yor  2 Sol.  which^ 
was  the  uimofi  'oalue  thereof  The  court  declared  this  to  be  a  cafe  of 
great  hardfAp^  and  that  dealings  of  this  nature  ought  to  be  difcourag- 
ed,  and  that  if  Sir  Robcrtt  Jafon  had  been  the  plaintiff,  he  might 
have  been  relieved  :  however  they  decreed  an  account,  and  to  compute 
what  was  due  to  Dean  for  horfes  and  goods,  and  the  real  value  there" 
^  f  to  be  fold,  at  the  refpcBive  times  when  the  fame  were  fold  and  deli^ 

,  vered,  with  interefl  from  fuch  time^  and  on  payment  thereof ^  the 
fatute  to  be  vacated  ( I ). 

Here  was  a  moft  corrupt  fcandalous  agreenient,  and  one 
would  have  thought  they  could  not  mifs  the  ftatutes  of  uf»ary, 
in  a  cafe  undoubtedly  within  thern,  and  yet  not  in{ifS:ed  upon. 

Ld.  King  in  the  cafe  of  Cur  win  v.  Milner,  might  very  well 
doubt  whether  he  could  give  relief,  becaufe,  tho'  they  argued 
very  prettily  on  the  circumftances,  and  fraud  in  the  cafe,  that 
was  not  futhcient  to  fatisfy  him  ;  but  if  he  had  happened  to  fix 
upon  the  fleady  bafis  of  the  ftatutes,  of  ufury,  he  v/ould  have  de- 
creed upon  an  unfhaken  foundation. 

I  will  coniider  the  cafe  next  upon  the  ftatutes  of  ufury,  and 
whether  this  is  not  fuch  a  fiiift  or  device  as  is  within  the  fta- 
tutes^  a  fliift  to  avoid  and  evade  them. 
,  The  preamble  to  the  37  H,  8.  r.  9.  fays.  Where  before  this 
time  divers  aE]:s  have  been  or  darned  for  the  avoiding  and  punifldment  of 
ufury,  and  of  other  corrupt  bargains,  fiifts,  and  chevifances,  which 
acts  have  been  fo  obfcure,  as  to  he  of  little  force  or  effe3  ;  for  refor- 
mation thereof  Be  it  enacted.  That  all  and  every  the  faid  aEls  floall 
from  henceforth  be  utterly  void, 

The  third  feet  ion  is.  That  noperfon  of  what  efate,  degree,  qua- 
lity or  condition  foever,  by  way  cr  mean  of  any  corrupt  bargain,  loan^ 
exchange,  chevijance^  fhift,  or  interef,  of  any  waies.  Sec,  or  by  any 
ether  corrupt  or  deceitful  way,  or  means,  or  by  any  covin,  engine,  or 
deceitful  way  or  conveyance,  ffcdl  have,  receive,  accept,  or  take  in 
lucre  or  gain,  for  the  forhearing,or  giving  day  of  payment,  of  one  whole 
'  year,  of  or  for  his  or  their  motley,  &c.  above  the  fum  of  lol,  in  the 
hundred. 

The  fifth  feftion.  If  any  perfon  fhall  do  any  thing  contrary  to  this 
fatute,  he  fj  all  forfeit  the  treble  value  of  the  wares  y  and  other  things 
fid,  &c. 

(l.)  S^e  TFaller  V.  Dak,  \  Cha,  Ca,  276.  Barker  Y.  Vanfoinrncr,  I  Bro,  Cha.Rep.  1 49, 
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This  was  tKe  firfl  ftatute  that  allowed  any  lucrative  intereft,  EariofCnEs- 
the  ccrxfirming  flatute  of  the  13  Eliz.  J;.  8.  makes  37  H.  8.  ''^^^^,^1'^^ 
perpetual. 

Then  comes  the  21  Jac.  i.  c,  17./  2.  "  No  perfon  fliall 
take  for  loan  of  monies,  above  eight  for  a  hundred  for  one 
j  *«  year,  &c.'* 

Every  fliift,  device,  &c.  to  evade  the  ftatute  of  ufury  falls 
v/ithin  this  ftatute. 

The  queftion  is.  Whether,  at  the  time  of  this  contrail,  Mr. 
I  yanjfen  did  not  mean  to  fecure  himfelf  a  larger  intereft  than  the 
\  ftatutes  allow,  if  he  did,  it  is  a  void  bargain. 

i      The  cotemporanea  expofiho  is  properly  laid  dov/n  to  have  the    j-  ^19  j 

I  moft  weight,  and  the  judges,  at  that  time,  v/ere  fome  of  the  grea- 
teft  men  that  ever  filled  the  Bench. 

In  Clayton^  cafe,  5  Co.  70.  it  is  faid,  every  device,  fliift,  t^c, 
where  there  is  an  agreement  or  communication  for  loan  of  mo- 
ney is  within  the  ftatute  of  ufury.  The  concurrent  opinion  of 
the  King's  Bench,  Common  Pleas,  and  Court  of  Exchequer, 
that  Clayton^s  cafe  is  a  right  determination,  and  the  judgment 
there  within  12  years  after  making  the  ftatute  of  Elizabeth. 

Cro,  Eliz,  643.  Button  v.  Downham^  a  m'lflake  or  omlJfiQn  In 
the  Jiate  of  this  cafe  ;  but  Lutw.  469.  in  Mafon  V.  Fulwood  has 
rectified  the  error ;  for  fpeaking  of  Button  v.  Downhanis  cafe, 
he  fays,  I  have  feen  the  entry  in  the  rclly  by  ivhich  it  appears  that 
as  well  the  inter efl  as  the  principal  was  in  hazard^  though  it  does  not 

fo  appear  in  the  booh  where  this  cafe  is  reported. 

Bottomry  is  not  a  communication  for  the  loan  of  money,  but 
a  partnerfhip  for  the  honeft  intention  of  feeking  a  livelihood  by 
trade,  and  a  plain  diftindlion  in  Hardres  418.  The  cafe  of  Joy 
V.  Kefit)  an  a£lion  of  debt  upon  an  obligation^  conditioned  to  pay  fi 
much  money,  if  fuch  a  flip  returned  within  fx  months^  from  Oilend 
in  Flanders  to  London,  which  was  more,  by  the  third  part,  than 
the  legal  interef  of  the  money,  and  if fe  do  not  return,  then  the  ob- 
ligation to  be  void  :  The  defendant  pleaded  it  was  a  corrupt  agree- 
ment,  and  that  the  obligation  was  entrcd  into  Z'v  covin,  to  evade  the 

flatute  of  tfury^  and  the  penalty  thereof  Lord  Chief  Baro?i  Hale 
held  'dearly,  this  bond  is  not  within  thefatute,  for  this  is  the  com- 
mon way  of  injur ance,  and  if  this  were  void^  faid  he,  by  the  fatutt 
of  ufury y  trade  would  be  defroyed,  and  not  like  the  cafe,  where  the 
condition  of  a  bond  is  to  give  fo  much  mo?ie\,  '^f  f^^'-'^^  f'^^'^^  a  perfon 
he  then  alive^  for  there  is  a  certainty  of  that  at  the  time  ;  but  it 
is  uncertain,  and  a  cafualty,  whether  fuch  a  fjip  fjall  ever 
return  > 

Fldler*s  cafe  the  29  Eliz,  a  grant  of  an  annuity,  not  within 
the  ftatute,  for  no  communication  of  loan. 

Bcdifigfield^s  cafe,  the  42  Eliz.  the  principal  there  fiippofed  to 
be  rifqued.  Noy  i  .  Symmonds  v.  Cocker  ill,  g  Jac.  i,  A  rent- 
charge  of  20I.  perann.  for  icol.  for  eight  years  on  a  conti/igency, 
yet  ufury,  if  on  loan,  tho^  principal  in  hazard, 

Roberts 'l;.  Tremain,  14  Jac*  !•  held  ufury  though  cn  contin- 
gency. 

King 
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Earl  of  Ch IS-       King  "tr.  Drury,  2  Lev*  17.  No  ufury  ivhcre  in  the  poiver  of 

Grange      Swain,  3  Jac,  2.  Prhicipal  in  hazard^  Lutw.  464« 
Mafon  V,  Fulwood,  Ltitiv.  469.  Principal  alfo  in  hazard* 
Mafon  V.  Abdy,  3  ^alk*  390.  Principal  there  alfo  in  hazard, 
(a)  Sir  Dudley       Mr,  Attorney  General  [a)  for  the  defendant. 
j^der,  Xhe  counfel  for  the  plaintiff  would,  in  the  firft  place,  fet  afidc 

this  contrafl  'as  ufurious,  and  if  not  void  at  law  as  ufurious,  yet 
it  is  infifted  ought  to  be  fet  alide  in  equity,  as  improper  and  un- 
confcionable. 

E  320  3  It  is  in  vain  to  lay  down  a  rule  to  reflrain  every  man,  and 
every  family  from  ruin,  while  the  law  allows  every  perfon  to  be 
fane^  till  by  his  crime  or  his  contract,  he  ceafes  to  be  fo. 

As  to  the  firft  point  they  have  been  pleafcd  to  make  of  legal 
iifury^  it's  novelty  does  not  recommend  it  muchi 

The  notion  of  ufury  originally  was  the  taking  any  fort  of 
prasmium,  for  the  loan  of  money  ;  but  as  the  law  (lands  now, 
it  is  taking  an  illegal  prssmium  only ;  the  ftatutes  forbid  a  higher 
premium  than  the  legal  intereft. 

The  ftatute  of  the  21  Jac.  i.  c,  17./.  2.  Nofie  pall  upon  any 
contraEi.^  direcily  or  indireElly^  take  for  the  loan  of  any  money^  or 
ether  commodities y  above  the  rate  of  ^  ^*  fi^  ioo\.  for  one  whole  year ^ 
in  pain  to  forfeit  the  treble  value  of  the  money  ^  or  other  things  lent. 

In  order  to  make  it  ufury,  there  muft  be  a  loan  of  money, 
which  money  is  alfo  to  be  repaid,  and  there  muft  be  a  prjemium 
for  the  loan  of  that  money  more  than  5  per  cent. 

Nor  fhall  any  artificial  contrivance  whatever  evade  the  ftatute, 
and  if  this  contra61:  is  a  colourable  agreement  only,  to  avoid  the 
ftatutes  of  ufury,  and  is  really  a  communication  for  the  loan  of 
money,  it  is  within  the  ftatutes. 

But  this  is  no  contra6l  for  a  debt  due,  when  it  depends  upon 
a  contingency  that  rnay  never  happen. 

Scr'].  Hawki/i^s  Pleas  of  the  Croivn^  booh  I.  ch,  82.  of  Ufury, 
fec^  r6.  "  No  contract  is  ufurious,  by  which  the  lender  runs 

the  hazard  of  lofing  all  his  money,  both  principal  and  intereft, 
"  as  in  the  cafe  of  bottomry,''^ 

Cro.  Eliz.  Bedinfield  v,  Aftiley,  A.  delivered  to  B.  lool.  nvhi} 
by  indenture  covenanted  nvlth  A.  to  pay  to  every  o?ie  of  A'j  children^ 
uuhich  the?i  were^  and  fjould  be  living  at  ten  years  end^  80 1.  A. 
having  then  fve  daughters,  and  for  ajTurance  mortgaged  a  manor y 
and  was  hound  in  a  fatute  of  500I,  it  is  not  ufury,  but  a  mere  cafual 
bargain. 

*  T  mention  the  cafe  of  Roberts      Tremain,  Cro.  'Jac.  ^oj,  for 

the  fake  of  Mr.  Juftice  Dodderidge's  obfervation.  If,  faid  he,  I 
lend  100/.  to  have  120/.  at  the  years  end,  upon  a  cafualty  if 
the  cafualty  goes  to  the  intereft  only,  and  not  to  the  principal,  it 
it  is  ufury,  for  the  party  is  fure  to  have  the  principal  again,  come 
what  will ;  but  if  the  intercfl  and  principal  'are  both  in  hazard^  it  is 
not  then  ufury. 

Cro.  Jac.  208.  Sharpley  v.  Hurrel.  A  [hip  going  in  the  ffi* 
ing  trade  to  Newfoundland,  (^which  voyage  mufl  be  performed  in 
eight  months),  the  plaintiff  gave  the  defendant  50 1,  to  repay  60  U 

upon 


upon  the  return  of  the  fj'ip  ^i?  Dartmouth,  and  f  by  leakage  cr  tempejl  EarlofCKEs- 
pje  ffjC'idd  ?iot  return  in  eight  months^  then  to  pay  the  principal  money  j^jj^^gg^f* 
(viz.  50 1.)  cnly^  a? id  f  fis  never  returned ^  then  he  foould  pay 
nothing.  All  the  court  held,  that  this  is  no  ufury  ivithin  the  fatute^ 
for  if  the  fjip  had  faid  at  Newfoundland,  tivo  or  three  ycars^  he 
ivas  to  pay  but  60 1,  upon  the  return  of  the  ffjipt  and  if  flje  nevt  r 
returned^  then  nothing  \  fo  as  the  plaint? f  run  a  ha^rd  rf  having  lefs 
than  the  inter ejl^  which  the  law  allows^  and poffbly  7ielther  principal 
nor  interefl. 

It  is  not  within  the  flatute,  becaufe  no  debt,  till  the  accident  [  92 1  ] 
happened  of  the  fliip's  return,  as  both  principal  and  interefl:  were 
hazarded. 

The  diftin£lIon,  Wherever  the  contraft  on  the  loan  of  money- 
Is  upon  a  contingency,  that  is  colourable  or  fo  flighty  as  is  contrived 
merely  to  avoid  the  ftatute,  the  ftatute  fliall  have  its  efleft  ;  vv'hen 
this  ground  is  applied  to  the  cafes  cited  on  the  other  fide,  it  will, 
overturn  the  coni'equence  they  draw  from  them  to  the  prefcrit 
cafe. 

The  agreement  muft  be  corupt,  or  it  will  not  be  ufurious. 

Reynolds  v.  Clayton^  Mo.  397.  the  ground  the  court  went  on 
clearly  v/as  the  original  contrail,  being  really  for  a  loan  of 
money,  and  the  fa(3:  in  that  cafe  5  mere  evafion  to  avoid  its 
being  a  loan. 

Cro,  EHz,  643.  Button  v.  Downham,  It  is  the  intent  that 
makes  it  fo  or  not,  for  if  it  is  a  wager,  it  is  not  ufury :  every  con- 
tra61:  which  is  a  real  contingency,  is  a  wager;  and  is  not  done 
merely  colourable  to  avoid  the  ftatute. 

Cotterell  y.  Harrington^  Brownlow  1 80.  A,  for  i  lo/.  grant- 
ed a  rent  of  20/.  for  eight  years,  and  another  of  20/.  a  year 
for  two  years,  if  B,  C.  and  D,  fhould  fo  long  live.  In  reple- 
vin the  defendant  avowed  for  the  rent,  and  the  plaintiff  pleaded 
the  ftatute  of  ufury,  and  fet  forth  the  ftatute  and  a  fpecial 
ufurious  contracSl  j  faid  in  this  cafe,  If  it  had  been  laid  to  be  upon 
a  loan  of  money,  then  it  was  ufury  ;  but  if  it  be  a  bargain  for  an 
annuity,  it  is  no  ufury,  but  that  this  was  alledged  to  be  upon  a 
lending. 

Fuller''?,  cafe,  4  Leon.  208.  A,  gives  300/.  to  B.  to  have  an 
annuity  of  50/.  affured  to  him  for  100  years,  if  A.  and  his  wife 
and  four  of  his  children  fiiall  fo  long  live.  Per  Cur  J  this  is  not 
within  the  ftatute  of  ufury,  fo  if  there  had  not  been  any  condition. 
But  care  is  to  be  taken  that  there  be  no  communication  of  bor- 
rowing any  money  before. 

Mafon  V,  Abdyy  in  Shew.  Rep.  Lord  Chief  Jufticc  Holt  faid  in 
that  cafe,  that  a  dying  in  fx  months  was  no  hazard^  and  therefore 
ufirious.  This  is  very  material  for  my  argument,  becaufe  it 
implies  ftrongly,  if  it  had  been  a  real  hazard,  it  had  been  no 
ufury. 

A  bottomry  bond  is  admitted  by  the  other  fide  to  be  a  hazardous 
contradl:,  but  faid  not  to  be  within  the  ftatute,  becaufe  allowed 
for  the  fake  of  trade. 

1  do 
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Earl  of  Ches-  1  do  not  take  this  to  be  the  reafon,  the  true  ground  of  the  al-* 
TERFiELD  -v.  Iq^^^wcq  ui  couits  of  juftice :  the  lender  is  to  be  paid  for  a 
bona  fide  fiique,  and  ail  turns  upon  this,  whether  a  colourable 
contract  to  avoid  the  ftatute. 

In  the  cafe  of  Joy  v.  Kenty  in  Hard,  the  lottcmry  cofitraB 
was  put  upon  the  fame  footing  with  other  contingent  contrails, 
and  within  former  cafes,  hecaufe  it  ivas  merely  colourable. 

The  true  point  therefore  on  which  the  prefcnt  cafe  mull  turn 
is  M'hether  the  contra6l  between  Mr.  Spencer  and  the  defendant 
v/as  for  the  loan  of  money,  and  whether  more  intereft  v/as  ori- 
ginally meant  to  be  taken  than  legal,  and  if  merely  colourable, 
C         ]     and  a  device  to  avoid  the  ftatute  ? 

Firfiy  The  contraft  here,  upon  the  face  of  it,  is  not  a  contract 
for  any  thing,  but  merely  a  contingent  bargain. 

Secondly^  Nothing  that  can  fhew  it  to  be  otherwife,  either  from 
the  circumltances  of  Mr.  Spencer  at  the  time,  or  the  light  he  flood 
in  with  regard  to  the  Dutchefs  of  Marlborough, 

No  pretence  that  the  defendant  made  any  agreement  he  fliould 
have  the  10,000/.  on  any  other  contingency,  but  Mr.  Spencer's 
furviving  the  Dutchefs  of  Ma/borough, 

It  is^obje£led  that  this  is  a  loan,  hecaufe  the  word  /end  is 
made  ufe  of  by  Mr.  Spencer  to  Mr.  Backwell, 

The  word  loan  makes  no  difference  ;  it  is  a  communication 
only  between  the  parties  on  a  corrupt  agreement  to  avoid  the 
ftatute,  upon  which  it  turns.  The  Vv^ord  borrow  here  makes  no 
difference,  for  fuppofing  he  had  faid  to  fell,  this  court  would 
equally  have  judged  whether  it  was  ufury,  and  it  mufi;  be  the 
bona  fide  intention  of  the  party  advancing  mufl:  determine  the 
nature. 

As  the  defendant  took  it  altogether  upon  the  contingency,  L 
will  now  connder  the  nature  of  the  contingency,  which  is  faid 
to  be  fo  totally  difproportionats.  Spencer  hc'ing  only  30,  and  the 
Dutchefs  78  years  of  age  •,  and  >  on  this  account  fo  glaring,  that 
it  muft  be  a  grofs  fraud  and  impofition. 

Mr,  Spencer^  as  is  proved  in  the  caufe,  was  at  that  time  of  a 
bad  conftitution,  according  to  the  judgment  of  perfons  experienced 
in  thefe  things,  broken  by  an  intemperance  with  women,  an  in- 
temperance in  v/ine,  and  an  obftinate  continuance  in  it,  and 
when  he  was  told  it,  faid  I  defire  to  live  no  longer  than  while  I  am 
capable  of  following  this  cQurfe  of  lifie*  The  Dutchefs  of  ii/^-zr/^cm/^/^ 
indeed  was  78  years  old,  but  in  point  of  conftitution  extremely 
likely-  to  live  m^uny  years  *,  and  fuppohng  Mr.  Spencer  was  under- 
flood  then  to  be  in  a  confumption,  and  known  to  be  fo  in  the 
opinion  of  eminent  phyficians,  wAW  your  LordfiAp  fay  this  contract 
was  fo  very  dif[:)roportionate  ?  But  Vv^e  do  not  go  upon  mere 
fuppofition,  for  he  a£l:ually  died  in  ten  months  time  after  the 
Dutchefs,  not  in  a  common  way,  but  with  a  broken  coaifti- 
tution. 

Upon  a  computation  at  the  time  this  money  became  due,  in- 
tereft upon  intereft,  and  Infurance  at  5  per  cc?n»  only,  brings  it 
to  9630/.  fo  that  if  the  Dutchefs  of  Marlborotigh  had  lived  fix 

months 


months  longer,  the  defendant  would  have  been  a  lofer,  and  Eariofc 
tills  too  upon  a  fuppofition  the  defendant  could  have  inCured  at  ^ 
5  per  cent,  but  no  evidence  he  could  have  done  it  at  this  rate. 

Lord  Mauntfort^  who  has  been  examined,  and  underftands 
thefe  things  extremely  well,  faid  in  May  1738,  he  looked  upon 
Mr.  Spencer^  life  to  be  fo  bad,  he  would  not  advance  money  on 
*ny  terms  ;  no  body  therefore  befides  the  defendant  would  have 
advanced  any  money  upon  this  contingency. 

Slaving  ftated  thus  much,  I  will  now  come  to  the  next  point, 
the  confideration  of  the  cafe  as  it  ftands  on  the  foot  of  equity. 

I  will  firft  confidcr  it  on  the  original  contraft,  and  fccondly 
on  the  a^ls  that  have  been  done  to  confirm  it,  and  hope  to 
fnew  it  v/as  a  fair  bargain  in  the  beginning-,  or  if  not  fo,  Mr. 
Spencer  J  wlio  could  give  up  this  advantage,  has  done  it  by  fub- 
fequent  acls. 

The  general  principle  laid  down  on  the  other  fide,  that  this   [  323  J 
is  an  unconfcionable  bargain,  is  from  the  manner  of  obtaining 
it.    The  lafc  confideration  is,  T/hetlier  it  be  fuch  a  contraft  as, 
independent  of  frauds  iniquity,  and  unfairnefs,  ought,  for  the 
publick  good,  to  be  fet  afide  ? 

The  defendant  at  the  time  was  a  total  ftranger  to  Wxx,  Zpencer^ 
fo  fworn  by  himfelf  in  his  anfwer,  and  no  evidence  to  the  con- 
trary, in  no  lhape  whatever  a  perfon  who  has  been  looking  out  ' 
for  young  gentlemen  to  draw  them  into  fchemes  of  this  kind, 
not  of  the  defendant's  feeking,  but  fought  out  by  Mr.  Bacliuell^ 
Mr.  Spencer  s  agent.,  He  did  not  look  upon  it  as  a  beneficial 
bargain,  but  abfolutely  refufed  it,  and. was  preffed  to  ac- 
cept it. 

It  is  not  pretended  Mr.  Spencer  was  a  weak  man,  or  liable  to 
be  impofed  upon ;  nay  more,  they  do  not  fo  much  as  charge 
impofition  in  their  bill:  not  a  young  man,  not  under  the  care 
of  a  parent,  married,  not  wanting  an  eflate,  had  then  very  near 
8000/.  a  year  in  land,  20OQ  i.  per  ann.  long  annuities,  1 0,000/. 
fettled  on  his  marriage,  an  interell  in  it  to  hlni;r:if  for  life,  at 
leaft  400/.  a  year  more,  a  leafehold  cftate  of  120/.  a  contingent 
interefl  in  the  fum  of  30,000  /.  which  was  left  to  the  Countefs  of 
Sunderlnnd  by  her  hufband,  with  a  power  to  difpofe  among  fuch 
of  his  children  as  fhe  fliould  think  fit,  a  great  perfonal  eltate  in 
furniture,  pictures,  i^c.  belides. 

What  then  was  his  necelFity? 

He  wanted  tliis  fum  to  pay  tradefmen  only.  It  is  proved  in 
the  caufe,  he  hated  gaming,  and  never  loll  100/.  at  any  one. 
time  in  his  life ;  it  proceeded  from  an  honeft  principle  to  pay 
debts,  and  if  he  had  advifed  with  his  beft  friends  (I  do  not  mean 
lawyers),  and  had  ftated  how  his  affairs  were  fituated,  and  there 
was  no  other  way  of  raifiug  it,  would  his  friends,  or  even  the 
law  fay.  You  Ihall  not  raife  it,  becaufe  you  can  only  do  it  in 
this  way  ? 

It  is  obje^^ed,  he  is  a  young  heir,  and  cotnpared  to  fcveral  cnfcf^ 
tiud  therefore^  faid  Mr*  Clarke,  here  is  iioiv  a  genr^'al  ntle  or  prin" 
ctple  on  luhich  this  court  can  deterniine  it  to  he  a  void  fontra^^  But 
I  fee  no  fuch  inference  as  he  endeavours  to  draw  from  it.    It  is 
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Cattljiitg  OBacgafn. 


EavlofCHEs-   fcudtoo  there  uuas  a  perfon  who  in  I'lL'x  infurecl  Mr,  Spencer*j'  life 
jANssEK.         5  Pf ^^ent. 

This  was  not  a  publlck  office  but  only  an  under-writer,  who 
might  not  know  the  ilate  of  his  health,  for  they  are  not  very 
cautious  in  infuring  y  we  fliall  fliew  an  application  to  the  royal 
mfurance  office,  and  they  would  not  infurehis  life  at  all. 

There  is  not  any  one  of  the  cafes  but  what  will  turn  upon  this 
principle,  that  there  was  fraud  and  impofition,  and  if  no  aclual 
fraud  here,  nor  implied  prefumptive  fraud,  there  is  no  ground 
to  relieve  upon.  The  very  foundation  the  common  law  goes 
upon  to  get  rid  of  the  ftatute  de  donisj  and  for  which  the  fi«fiion 
of  a  common  recovery  is  introduced,  was  for  the  fake  of  a  man's 
being  impowered  to  pay  his  debts. 

It  is  faid  Mr.  Spencer  had  very  great  expetSlations. 
f  3^4  ]       And  yet  the  will,  under  which  he  took,  was  not  in  being  at 
the  time  of  this  bargain,  but  was  made  feveral  years  after. 

I  fliall  now  take  notice  of  the  cafes  cited  for  the  plaintiffs. 

Waller  v.  Dalt,  i  Ch.  Caf,  276.  The  court  relieved  there 
iipon  a  very  grofs  impofition,  and  was  even  within  the  fkatute 
of  ufury. 

Berney  Y»  Beak,  2  Ch.  Caf.  136.  It  was  determined  likewife 
for  the  fame  reafon  j  there  wine  was  palmed  upon  the  plaintiff^ 
when  he  wanted  money,  valued  too  at  700/.  and  fold  for 
360/.  only. 

Berney  v.  Tfon^  2  Ventr.  369.  there  was  alfo  a  grofs  fraud. 

Baity  Lo\ul,  i  Vern,  141.  the  reafon  Lord  Keeper  North 
gives  at  the  end,  makes  it  a  material  cafe  for  the  defendant ;  this 
faid  he,  is  the  common  cafe ;  pay  me  double  intcrefl  during  my  iije 
and  '\)ou  foall  have  the  principcd  nfter  my  deceafe. 

Eecaufe  perfons  apply  for  money,  and  cannot  get  it  jufl  on 
the  terms  they  would  wifh,  that  is  no  reafon  for  a  court  of 
equity  to  interpofe. 

Nott  \,  Hilly  I  Fern,  167.  the  court  relieved  there,  becaufe 
it  was  an  unrighteous  bargain  in  the  beginning,  and  nothing  af- 
terwards could  help  it,  and  did  not  go  at  all  upon  the  con- 
tingency* 

The  earl  of  Ardglafe  v.  Mufchamp^  I  Vern.  75,  13 5j  237. 'a 
moll  extravagant  in;pofnion  in  that  cafe. 

Bill  V.  Price,  i  Vern.  467.  weiit  alfog^/ther  upon  impojing  cx^ 
travagantly  on  young  men,  by     king  fve  for  one. 

James  ^y.  Oades,  2  Vern.  402.  fet  afide  becaufe  ogainf  con.' 
fcience,  not  becaufe  contingent. 

Twifieton  v»  Griffith,  i  Wms*  310.  the  court  relieved^  be' 
caufe  this  was  the  cafe  of  an  heir  wbs  ivas  lefs  upon  his  guards  by 
being  feduced from  his  parents-,  and  was  btfidcs  a  growing,  cvil^  01  n 
impofition  too  by  a  perfon  under  a  pretence  f  f'iendfljipy  by  geiti/ig 
him  from  bis  father, 

Berney  v.  Pitt,  2  Vern,  14.  the  court  there  went  merely 
upon  the  unconfcionabienefs  of  the  bmrgain,  v/hicli  flievv^s  they' 
confidered  it  as  fraudulent,  and  therefore  thefe  cafes  amount  to 
310  more  than  relieving  againli  fraud, 

Mr.  Clark 


Mr.  Clarh  concluded,  that  the  court  would  confider  the  na-  EarlofCHEs- 
tare  pf  the  bargain,  and  determine  upon  reafons  of  publick  in-  '^Y^^^^sii!^' 
convenience ;  but  Mr.  Wilbraham  faid  rightly,  no  certain  rule 
can  be  hiid  down,  becaufe  that  rule  itfelf  would  be  attended 
with  dangerous  confequences,  when  applied  to  other  cafes,  and 
that  even  the  legiflature  could  not  reach  it,  and  if  fo,  it  is 
ftrange  to  fay  this  court  can  meet  the  mifchief, 

 p—  pudet  h(zc  opprohria  ?wbiSy 

Et  did  potuijfe,  et  7ion  potuijfe  refelli. 

It  is  faid,  wherever  there  is  a  private  clandeftine  contrail  or 
marriage,  contrary  to  the  original  proper  contrail,  the  court 
will  relieve  the  very  particeps  criminis. 

But  the  ground  the  court  goes  upon  there,  is,  that  there 
cannot  be  fuch  a  cafe  without  fraud  in  it,  and  wherever  there 
is  a  fraud,  it  is  impoflible  to  put  a  cafe  in  which  the  court 
will  not  relieve. 

Another  cafe  has  been  put  of  attorneys,  v/hile  their  clients  arc    [  32c  3 
in  diftrefs,  and  in  thofe  circumftances  prevailing  upon  them  to 
enter  into  an  uncoafcionable  agreement,  as  in  the  cafe  of  Ja- 
phet  Crooke,  {a)  where  your Lordfiiip relieved  oti  the  fecond  hear-  (^a)  Poll.  334, 
ing,  tho'  on  the  firft,  you  doubted  whether  you  could  do  it. 

But  in  this  cafe,  though  the  party  had  paid  the  money  to  an 
attorney,  the  court  will  relieve  upon  general  principles)  his  be- 
ing fuppofed  to  be  more  knowing  than  his  client,  and  therefore 
made  the  contrail  with  his  eyes  open. 

A  man  may  contracl  on  a  future  contingency,  a  mere  poffi* 
bility:  I  am  confidering  then  upon  what  general  grounds  your 
Lordfiiip  will  proceed.  "VVill  the  court  lay  it  dov/n  for  a  rule 
that  Mr.  Spencer  could  not  have  difpofed  of  a  contingency  on  the 
death  of  father  and  mother,  or  grandmother  ?  \Vill  the  court  fay, 
that  a  man  fliail  not  diff)Gfe  of  an  expedlation?  The  cafe  Hob-^ 
Jon  V.  Trevor^  2  JVms.  191.  is  a  ftrong  authority,  to  fhew  that 
a  contingent  or  hazardous  bargain,  v/ill  be  decreed  in  fpecie  in 
equity.        '  ^ 

A  man  cannot  at  law  fell  an  intereil  in  an  effcate,  but  he  may 
contrail,  and  judges  have  been  ajiiit'ty  2.%  Lord  Hobart  faid  in 
another  cafe,  by  introducing  common  recoveries  to  give  people  a 
power,  for  the  fake  of  the  publick  convenience,  to  difpafe  of  a 
reverfionary  intereft. 

In  every  cafe,  wliere  it  is  neceffary,  a  court  of  equity  will  re- 
lieve, and  if  they  do  not,  I  will  venture  to  fay,  it  is  not  fuch  a 
cafe  as  is  really  and  fubftaiitially  neceflliry:  but  if  your  Lordlhip 
■fliould  determine  in  the  manner  the  plaintiff's  coanfel  defire,  it 
would  be  determining,  that  a  perfon,  in  the  lame  fituation  with 
Mr.  Spencer^  cannot  for  the  bell  parpofe  in  the  world,  the  pay- 
meni  of  debts ,  enter  into  fuch  a  contrail. 

I  flvall  confider  next  the  point  of  confirmation  by  fubfequcnt 
aas. 

My  firfl  pofitlon  is,  that  Mr.  Spcficer  had  a  right  lo  relfafe  any 
demands  he  had  upon  anoihet\ 

He  has  not  only  ratifjcd  it,  but  eHabiifiicd  it  upon  terms, 
though  I  wiU  allow  at  the  fame  time,  this  judgment,  as  well  as 

y  2  ^  anv 


CatcljfiTg  TBargati!. 

EariofCHEs-  any  Other  contra£l:5  is  capable  of  being  fet  a  fide  :  but  then  It 
Jansssn,  *  upon  the  original  contrail  being  founded  in  fraud. 

It  is  obje6led,  that  at  the  time  ©f  the  latter  tranfa€i;ion,  h« 
was  under  the  fame  neceffity. 

This  is  clearly  contradicted  in  evidence.  It  is  faid  too,  he 
was  under  the  preflure  of  debts,  but  is  that  a  reafon  for  fetting 
afide  every  particular  contradl:  •,  the  judgment  here  given  in  the 
freeft  manner :  Mr.  Spencer  himfelf  fent  for  Sir  Abraham  Jarifi 
fen^  nor  is  there  even  a  fufpicion,  Mr.  Spencer  thought  the  de- 
fendant had  done  any  thing  contrary  to  the  niceft  notions  of 
honour. 

Lord  'Talbot  in  the  cafe  of  Cole  t.  Gibbons^  3  IVms*  290.  faid, 
he  could  not  rclievcj  becaufe  the  perfon  there,  after  being  fully 
apprized  of  every  thing,  executed  a  deed  of  confirmation  of  the 
former  aflignmcnt. 

£  320  ]       The  impoffibiiity  of  Mr.  Spencerh  being  impofcd  upon  at  the 
time  he  confirmed  the  bargain,  is  the  ftongcft  circumftanct 

that  can  poffibly  be  in  our  favour. 

In  the  cafe  of  Standard  v.  Medcalf^  which  came  firft  before 
Lord  Talbot,  and  afterward-s  went  up  into  the  houfe  of  Lords,  his 
Lordfliip  thought  it  a  fraudulent  tranfa£licns  and  faid,  if  it  de- 
pended onl)'  on  the  fettlemcnt,  he  would  have  relieved,  but  the 
will  takes  ofr  from  it,  becaufe  fhe  has  done  that  voluntarily,  and 
fhews  the  fairnefs  of  the  former  contrafi :  the  prcfent  is 
much  ftrongcr  cafe,  for  there  was  nothing  fraudulent  in  the 
original  tranfar3.ion,  and  therefore  a  voluntary  confirmation 
will  have  ftili  tlic  greater  weight  with  the  court. 

{a)Mi.Murraj,     Mr,  SoHcitsr  General  {a)  hv  the  ddm^^^it. 

The  nril  queftion  is,  Whether  the  bond,  taken  as  it  Rood 
originally,  wa.s^a  void  bond  at  law,  by  reafon  of  the  ftatutes  of 
ufury,  and  if  it  was,  I  would  not  take  up  the  time  of  the  court 
In  arguing  on  the  fubfequent  tranfa£lions. 

The  fecond  queftion  is,  Whether,  on  the  head  of  equity, 
this  court  can  fet  afide  a  legal  contract  on  the  ground  of  the  de- 
fendant having  a6led  unconfcionably. 

If  both  thefe  are  againft  the  plaintiffs,  , 

A  third  queftion  /;)as  been  made,  that  fuppofing  it  to  be  good 
in  law,  and  in  confcience,  whetl>er  the  court  ftiali  not  fet  it 
/  ,  afide  on  political  reafons. 

I  will  endeavour  to  (hew  hereafter,  why  fuch  a  ground  of  d#- 
termnnation  is  impoffible  in  this  court,  but  at  prefent  beg  leave 
to  infift,  this  is  as  honeft,  as  fair,  and  confcientious  a  bargain 
as  could  be  made  of  the  contingent  kind. 

Firjt,  I  ftiall  take  notice  of  the  circumftaRCcs,  character, 
and  fituation  of  life  of  the  obhgor, 

Secondly,  The  fame  as  to  the  obligee. 

Thirdly,  The  motive,  or  reafonablenefs  of  it,  under  hij  fitua- 
tion then,  to  folicit  fuch  a  bargain. 

Fourthly,.  The  manner  iii  which  11  wa«.prcp©fcd,  and  brougkt 
l@  a  conciufion. 

Fifthly, 


Fifthly  The  fairnefs  and  equity  of  the  price,  according  to  Earl  of  Cms- 
thc  probability  at  the  time,  and  the  event  which  has  happened  ^uns^en**^ 
fince. 

Sixthly y  The  opinion  Mr.  Spencer  had  of  it,  in  his  private 
thoughts,  even  down  to  the  laft  moment  of  his  life. 

Firji,  As  to  circumftances,  which  are  always  material  in 
thefe  cafes. 

As  to  Mr.  Spencer's  underftanding,  he  is  not  charged  by  the 
bill  to  be  weak,  nor  likely  to  be  impofed  upon,  nor  that  he  was 
impofed  upon. 

Mr.  Spencer  was  then  turned  of  30,  no  heir  of  any  fort,  at 
that  time  had  no  father,  but  was  himfelf  the  father  of  a  family  j 
was  in  no  ft  ate  of  difobedience  with  grandmother,  uncle,  or  any 
other  relation;  never  gamed  in  any  part  of  his  life;  never  bit  [  327  J 
300/.  in  his  hfe,  put  it  all  together. 

It  is  material,  that  he  had  then  taken  up,  and  was  grown  more 
temperate. 

Another  fort  of  oircumftance  is,  that  of  fortune. 

PolTefied  of  a  fine  family  feat,  park,  is'c.  an  eftate  in  land  of 
5000/.  a  year,  had  the  intereft  of  10,000/.  reverfion  to  himfelf 
in  fee  for  want  of  younger  children,  and  he  had  no  younger 
children,  had  aright  in  2000/.  exchequer  annuities,  a  chance  in 
a  fum  of  30,000/.  a  hope  or  expectation  from  the  dutchefs  Of 
Marlborough  ;  he  had  plate,  jewels,  if^c.  fit  for  his  rank  ;  fo  that 
befides  his  perfonal  eftate,  and  his  expectations  from  the  dutchefs, 
he  had  at  that  time  7500  /.  a  year  for  life. 

He  was  a  younger  brother,  and  a  commoner,  and  yet  had 
3000/.  a  year  more  than  the  eftate  of  the  family  had  ever  been, 
to  fupport  the  honour  and  title. 

From  all  the  evidence  in  the  caufe,  he  was  addicted  to  women 
and  wine,  but  reclaimed  two  years  before  he  entred  into  thi» 
bargain. 

People  have  as  many  ways  of  running  out,  as  getting  eftates, 
unaccountable  how:  He  had  contra6led  2o,o©c/.  debts,  and 
debts  to  tradefmen,  as  is  infifted  on  our  fide  ;  the  witnelles  fwear 
that  he  was  prefied  by  tradefmen,  and  that  the  debts  amounted 
to  this  fum. 

The  plaintiffs  ftiould  have  adapted  their  interrogatories  to  this 
point,  who  was  he  indebted  to 

Thirdly,  The  motive,  or  reafonablenefs  of  it,  dff r. 

He  might  very  properly  fay,  juftice  obliges  me  to  pay  them; 
it  is  fcandalous  not  to  pay  them  ;  it  debafes  a  man  of  figure  and 
fortune. 

Another  motive  was,  that  the  clamour  might  not  reach  thd 
cars  of  the  dutchefs  of  Marlborough, 

Could  he  have  had  the  afliftance  of  all  liis  reliitions,  nay  If  h« 
had  had  the  honour  and  happinefs  of  confulting  your  Lordlhip, 
attended  as  you  arc,  could  he  have  been  better  advifed  in  hi* 
fituation  ? 

He  muft  have  done  it  by  felling  his  reverfion,  and  chance  on 
the  death  of  the  duuhefs,  either  on  fingle  or  jundim  annuities. 

Y  3  N# 
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EarlbfCHEs-  jSfo  man  would  have  advifed  him  to  fell  his  perfonal  eflate, 
'^Tanssen'^'  ^^"^^^y  pi^^^'^^s,  jewels,  ^c.  This  is  difgraceful,  and  would 
have  been  rejeded  by  the  whole  family. 

Could  he  have  paid  it  out  of  the  annual  profits  of  his  eftate, 
how  muft  he  live  in  the  tnean  time  ?  Befides,  the  clamour  of 
tradefmen  would  have  continued,  for  they  would  not  have  flayed 
till  the  money  was  raifed  in  this  manner. 

But  why  fhould  he,  at  the  age  of  30,  pinch  for  the  fake  of  a 
fon,  who,  at  21,  will  be  mafiier  of  30,000/.  a  year. 

The  next  confideration  is,  the  point  of  a  fmgle  or  jundim 
annuity. 

Whoever  wants  fuch  a  contrail  mufi;  pay  for  it.  If  a  man 
fells  an  annuity  for  his  own  life,  the  price  of  middle  age  and 
good  health  never  exceeds  above  feven  years ;  but  if  the  fame 
man  wants  to  buy,  he  gives  14  years,  15,  and  in  one  cafe, 
Z  ]  proved  in  the  caufe  to  have  happened  in  1743,  fixteen  or  fe- 
venteen  years.  If  the  life  is  a  bad  one,  he  is  made  to  abate  in 
proportion  take  it  at  the  common  price,  he  muft  have  paid 
1000/.  a  year  for  7000/.  at  the  beft. 

Thefe  reafons  would  have  diffuaded  him  from  dealing  in  an- 
nuities. 

Should  he  have  fold  his  reverfion? 

There  v/as  a  chance  of  his  having  another  fon,  nay,  his  fon*s 
rnarrying  under  age,  and  having  a  fon. 

Could  he  have  fold  the  chance  under  Lord  Bunder land\  will  ? 

He  could  not  have  fold  it  for  any  thing ;  and  yet  he  had  a 
chance,  if  ladv  Sunderland  died  without  appointment,  or  fhould 
make  a  void  onej  and  a  bill  is  now  depending  here,  whether 
appointment  fhe  has  made  is  good. 

One  thing  more  left,  the  hope  from  the  dutchefs  of  Marl- 
lor 0  ugh. 

It  has  been  faid,  that  from  the  hatred  of  the  dutchefs  of  Marl- 
horoug/j,  as  well  as  her  love,  he  had  almoft  a  certainty  of  very 
great  advantages, 

Suopofe  he  had  faid,  I  v/ill  live  frugally  for  the  future,  and 
pay  my  debts  v/ith  money  railed  out  of  my  income,  rather  than 
liiortp-age  my  expectations,  I  Ihould  have  thought  his  reafons 
mft but  fiiiil  if  he  had  not  taken  this  method,  would  he  not 
ha.ve  been  lial->le  to  an  execution  ?  where  the  finefb  pictures  fell 
by  the  yard,  befides  the  infamy  of  it. 

'  Thefe  being  his  circumilances,  the  next  confideration  is  as  to 
the  circumjlances  of  the  defendant. 

No  charge  in  the  bill,  either  as  to  his  condition,  charailer,  or 
manner  of  dealing ;  if  he  had  made  another  bargain  of  the  fame 
kind,  it  was  m?,terial  to  have  charged  it ;  he  was  not  perfonally 
acGuainted  with  Spe?iccr,  was  no  compan'on  in  any  extravagance 

-  -  -  ■  '-  create  the  debt^  nor  did  he  piutake  of  it  afterwards  by 
]\y\^  ...  him;  He  cannot  therefore  be  faid  to  be  a  devourer, 
■and  to  bo  Ivin^  in  wait  for  that  purpofe :  Is  his  property  then  to 
be  taken  from  him,  hccnufe  there  may  h:  fuch  a  man?  His  cha- 
racter in  every  refpoSt  (lands  clear  and  unn:  peached, 

'   •      \  When 
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When  Mr.  Spe?7cer  had  engaged  fo  far  as  to  defire  a  bargam^^i^  Ches- 
of  this  fort,  he  forms  himfelfwhzt      thinks  the  fair  price,  and  ^j^^^V^k"^* 
was  not^ haggled  into  it.    Afterwards,  by  his  friends  and  agents 
hepropofesto  any  one  who  would  buy  it,  and  was  refufed  by  fe 
veral  perfons,  becanfe  it  was  not  an  advancas^eous  one. 

Fourthly,  Tlie  manner  in  which  it  was  propofed,  and  brought 
to  a  concUifion. 

The  offer  fent  to  Sir  Abraham  Janjferi^  and  propofed  in  the 
firfh  moment,  as  a  conditional  bargain  :  in  one  event  a  certain 
lofs,  in  another  a  A'ery  probable,  but  uncertain  gain,  if  Mr. 
Spencer  and  the  Dutchefs  both  lived  many  years:  he  confulered 
not  only  the  age  of  the  parties,  but  their  manner  of  life.  If  he. 
had  bought  upon  lives  without  knowing  fomething  of  them,  it 
would  have  been  a  ground  for  a  commiffion  of  lunacy  ;  the  pro- 
pofal  fimply  accepted  of  by  defendant,  without  tacking  any  one 
condition  of  his  own. 

Fifthly^  The  fairnefs  and  equity  of  the  price,  ^c,  and  now    [  ^29  ] 
the  a6l-ual  event. 

Whoever  buys  on  a  life,  muft  have  a  particular  regard  to  the 
conftitution  and  manner  of  life,  and  age  of  the  perfon.  Mr.  Lou- 
hier,  who  has  been  examined  in  the  caufe,  and  is  a  Dire6lor  of 
the  London  infurance,  fays,  unlefs  all  thefe  clrcumftances  con- 
cur, they  never  wrill  infure  at  the  publick  offices.  As  to  the  ob- 
jection of  inequality,  the  'bargain  itfelf  fuppofes  an  inequality, 
and  that  the  Dutchefs  of  MarlhorGugh  would  die  firft,  otherwife 
-110  money  ought  to  have  been  paid  ;  but  it  fhould  have, been,  I 
lay  you  a  wager -of  5000/.  the  Dutchefs  of  Marlborough  dies 
firft,  fuppofmg  it  equal. 

The  Dutchefs  of  Marlborough  took  more  care  of  her  health 
than  moft  people  ,  Mr.  Sp€?icer  w-as  intemperate  in  wine  and 
women.  Mr.  Muldkton  the  furgcon  proves  he  would  not  forego 
his  pleafares,  for  any  advice  v/itli  regard  to  health,  for  on  his 
taking  the  liberty  to  tell  Mr.  Spencer,  that  if  he  -ivent  oh  in  his  irre- 
gular courje,  or  did  not  alter  his  ivay  of  life,  he  ivould  deftroy  him- 
felf ;  he  defired  Mr.  Mlddleton  ivonld  Jiot  trouble  himfelf  about  it,  for 
'  that  he  did  not  dfire  to  live  longer  than  his  confitution  ivould  enable 
him  to  live  in  the  manner  he  lihed, 

Mr.  Spencer  had  frequent  venereal  diforders,  and  in  their  fe- 
verity  ;  and  infurance  ollices,  let  it  be  whofe  life  it  will,  dcd.u6l 
two  years,  when  a  perfon  has  gone  through  fuch  a  fliork  to  his 
conftitution.  He  was  carelcfs  of  his  health  ;  for  if  he  heated 
his  blood  with  {itti'ig  up  tlie  night  before,  lie,  next  morning, 
frequently  appeared,  to  his  friends  in  the  night-gown  he  brought 
into  the  Vv^orld  with  him  :  he  was  afhfted  with  the  rheumatifni 
from  yiugujl  1739,  and  fonie  pnrt  oF  1741,  and  falivated  in  the 
November  of  that  year :  tvv'o  \vi;iK  fl>s  indeed  f^iy,  he  was  hale 
and  found  till  within  ten  montlis  before  his  death  ,  and  yet  others 
fay,  he  was  Init  a  twelve- month  before  his  death  very  ill  ;  hivS 
complaiTit  of  wr.r.t:  oi  -  and  indigC'lion  carried  him  to 

Bath',  tlrcfc  v/cre  iK^iv  I  i'     ,    the  eifcCls  of  hn-mer  drinking  and 
a  broken  coniliLLltion,  and  not  fudden  difordtrs. 

Y  4  rhyficians 


EarlofCuEs-  Phyficians  are  not  certain,  nor  infallible,  tliey  pronounce' 
'^^Unssin'^'  P^^^P^^  dead,  and  yet  they  recover  and  bite  them.  Sir  Scip'w  Hlll^ 
after  he  was  given  over,  lived  24  years,  and  annuities  were  held 
on  his  life  :  every  body  looked  on  the  Dutchcis's  life  as  very 
good,  and  Mr,  Szitv^r^-r's  very  bad,  at  the  time  of  the  barii^-^in  5 
for  a  common  rheumatifm,  the  grand  relief  a  very  uncomnicn 
remedy  \  it  certainly  was  the  ill  confequenccs  of  former  intem- 
perance, fo  inveterate  as  to  get  into  his  bones,  aiui  yet  could  not 
come  at  the  root  of  ita  In  1744,  he  drank  drams  and  fmall  beer 
in  the  morning. 

Did  not  the  defendant  then  run  equal  rifque  ?  Take  it  on  the 
event  of  deaths,  the  Datchcfs  of  Marlborough  lived  hx  years  and 
a  half,  and  Mr,  Spencer  only  26  m^onths  more  ;  he  dies  through 
want  of  care,  and  ihe  of  old  age. 

It  is  clifEcuh  to  fay,  what  the  rifque  was  equal  to  ;  they  have 
£  33°  ]      endeavoured  to  iliew  for  the  plaintiiis,  ^^\x  Abraham  Janjjen  could 
have  infured  Spencer''^  life,  during  the  Dutchefs  of  Marlborough's^ 
for       percent,  but  have  examined  c>whj  Stephen  Lof tin  to -this 
I  particular,  and  it  is  very  material  that  they  might  have  examined 

many  more  and  material  too,  that  Loftin  does  not  fay,  he  in- 
quired into  his  health  and  manner  of  life  before  he  infured  :  for 
argument's  fake,  I  will  fuppofe  the  defendant  could  have  infured 
at  5/.  per  cent»  He  muft  fo  infure  as  to  have  all  his  money  back; 
he  muft  Infure  the  principal,  intereft  and  premium  ;  intereft 
muft  be  computed  on  intereil,  and  no  other  way  of  doing  it,  for 
if  I  lend  at  5/.  per  cent*  and  am  net  paid  till  the  end  of  fix  years, 
'  I  have  not  5  /.  per  cent,  for  my  m.oney  :  bifhops'  leafes  arc  com- 
^  puted  on  this  footing,  fo  in  this  court  between  tenant  for  life 

and  reverfioner,  not  an  equal  computation,  for  the  advantage  is 
againft  the  reverfioner. 

Suppofe  intereft  and  premium  infured  the  fxrft  year,  intereft 
upon  intereft  and  premium,  and  intereft  on  that  the  fecond. 
year,  and  fo  to  the  Dutchefs  di  Marlborough^  deatl),  it  would 
have  amounted,  the  OBcber  in  which  fhe  died,  to  9663  /.  and 
he  muft  have  infured  another  year. 

The  bargain,  therefore,  in  all  circum.ftances  fair  ;  and  in  no 
bargain  whatever  does  this  court  weigh  it  on  nice  rules  of  equa- 
lity \  as  for  inftance,  if  a  man  wants  a  particular  piece  of  land, 
contiguous  to  his  own,  and  gives  30  years  purchafe,  the  court 
will  not  let  it  afide  for  that  reafon  only. 

Tl\e  plaintiifs  have  not  gone  into  evidence,  to  fliew  Mr.  Spcn^ 
cer  could,  in  any  time  of  his  life,  have  had  this  money  on  a 
better  bargain. 

Sixthly^  The  opinion  Mr.  Spencer  had  of  it  in  his  own  private 
thoughts.  -  . 

,  He  knew  whether  he  Vv^^as  handfomely  or  unhandfomely  dealt 
by,  or  whether  impofed  upon -:  There  were  numberlefs  declara- 
tions of  his  in  private,  m.^\  '^'''^'):::i(^httn  dealt  by  :  None  of 
the  witnefles  fay,  they  rre..;. a  tne  leaft  infinuation,  he  ever  com- 
plained of  his  bargain  :  he  writes  hinifelf  to  Sir  ^^r^/^^^/^  Jan/fen^ 
after  the  death  of  tlie  Dutchefs  oi  Marlburouo-h.  to  hx'uw  a  bond 
and  judgment ;  the  defendant,  ;is  is  proved  in  the  caufe,  faid, 

that 
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tiiat  tliougli  he  wanted  the  money,  he  would  not  dhlrefs  him  ;  ^^'^  "f^^^'"'" 
on  which  5/)^;/r^r  replied,  how  much  more  handfomely  you  ufe    jansien.  * 
mc  than  other  people  do  ;  he  afterwards  pays  the  defendant 
1000 /.  in  part,  and  then  another  1000/.  ;  ail  thefe  adions  fliew 
his  own  private  opinion  of  the  defendant,  and  that  he  did  not 
think  himfelf  under  any  diftrefs  or  influence. 

Lord  Chancellor  alked,  how  foon  after  the  Dutchcfs  of  Marl- 
borough'?, death  the  money  was  to  be  paid  ? 

Upon  turning  to  Mr.  ^^^y^W/'s  depofition,  he  gives  the  fol- 
lowing account,  that  he  told  Sir  Ahraham  Janjfen^  Mr.  Spencer 
would  pay  him  10,000  /.  at  the  Dutchefs's  death. 

And  therefofD),  faid  the  Solicitor-general,  though  the  defend- 
ant's anfwer  fays,  it  v/as  propofed  to  pay  him  10,000/.  at,  or 
fome  Ihort  time  after  the  death  of  the  Dutcliefs  of  Marlborough^ 
yet,  as  there  is  no  evidence  to  contradict  it's  being  liable  to  be 
paid  at  the  time  of  her  death,  it  makes  an  end  of  any  queftion  f  3JI  J 
that  might  arife  from  the  payment  being  poftponed  to  a  further 
time. 

The  ufe  that  was  to  be  made  of  this  money  is  very  material, 
it  was  for  payment  of  debts,  and  fo  likewife  was  the  application,  - 
for  the  money  was  paid  into  Lofting  hands,  for  the  difcharge  of 
his  tradefmen. 

To  fay  that  the  defendant  thought,  at  the  time,  there  might 
be  a  difputeon  the  validity  of  the  contra6l,  is  impoirible,  becaufe 
that  is  making  liira  a  lunatick;  for  then  it  was  faying,  one  way 
you  win,  but  every  way  I  lofe. 

The  next  queftion,  Whether  the  contract  is  void  in  law. 

And  I  agree  with  Mr,  Croivle^  if  void  in  law,  it  is  putting  it 
upon  a  clear  folid  foundation  :  a  bargain  for  a  contingency,  and 
no  obje£l:ion  made  that  it  is  not  lawful,  and  for  any  contingency 
that  is  lawful,  you  may  even  at  law  contra£t :  if  any  objection  at 
law,  it  mud  be  upon  the  ftatute  of  ufury,  where  a  greater  inter- 
eft  than  the  rate  allo\\^e<l  is  taken, 

A  notion  prevailed  for  many  years,  that  it  was  not  lawful  to 
take  any  hire  for  m.oney  ;  this  was  adopted  from  the  canon  law, 
and  even  prevails  to  this  day  in  many  catholick  countries.  It  is 
aftonifhing  how  prejudice  fliouid  have  kept  common  fenfe  fo  long 
out  of  the  world!  Why  is  not  money  a  commodity,  as  well  as 
any  thing  elfe?  And  yet  a  very  fcnfible  civilian  t)omat  argues 
againft  it. 

Harry  the  Eighth,  towards  the  latter  end  of  his  reign,  had 
a  mdnd  to  get  the  better  of  it,  not  in  a  dire^l:  way,  but  by  fixing 
the  rate  of  ufury,  which  continued  down  to  Queen  AniiH  time, 

Mr.  Lockey  in  his  confiderations  upon  redu6lion  of  intereft, 
feems  to  think,  for  political  rcafons,  the  rate  of  intercft  fiiould 
not  be  fixed  at  all,  but  left  to  fmd  it's  own  rate  of  value  in  the 
market  *,  and  being  of  this  opinion,  he  never  lent  or  borrowed. 

A  contract  of  ufury,  is  the  hire  of  money  at  a  certain  price, 
for  the  ufe  of  it :  there  inuft  be  a  principal,  and  there  mufl  be, 
to  bring  it  within  the  (laLiite,  a  rate  of  iiiterell  exceeding  what  is 
allowed  \  if  of  another  nature,  not  within  the  ftatute  \  at  com- 
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Earl  of  Chss-  mon  law,  a  condition  on  hazard,  and  peradventure  is  not  within 

jAK^ssENr       '  ^'^'^'^^       ftatutes  call  it  dry  exchange. 

Contradls  on  bottomry  are  not  excepted  out  of  the  llatute,  but 
depend  on' the  nature  of  the  thing :  difcounting  of  notes,  no 
principal  due  from  difcQuiiter,  which  is  forebore  fo  buying  up 
fecurities  at  a  lower  rate,  when  paid,  it  comes  to  more  than  legal 
interefl,  compared  with  what  the  buyer  gave  ;  fo  in  the  Oafe  of 
annuities  for  life,  or  IjveSs  where  money  is  not  to  be  returned. 
(fi)  Cro.  Jac,  The  cdiQ  of  Foi-:r^iay'7e  V,  Grimes  {a)»  So  in  tlie  particular  fort 
^5^'  of  infurance,  interefl:,  or  no  intereft,  which  is  only  a  wager, 

and  not  within  the  ilatute. 

If  in  the 'truth  and  real  fabftance  of  the  contrail:,  the  agree- 
ment be  for  the  payment  of  a  principal  fum,  with  forbearance 
and  a  higher  rate,  then  certainly  it  is  within  the  words,  and 
^  no  fhift  or  fnape  can  fecure  it ;  all  colourable  fales,  and  coloura- 
ble exchanges  are  within  it  5  no  contraft  between  man  and  man, 
I  33^  ]  but  may  be  turned  to  a  y'Z?///.  No  contrivance  can  exceed  the  rate 
of  interefl  J  it  is  abrolutely  void. 

All  the  cafes  thzi^have  been  cited  prove  this,  that  where  the 
treaty  is  upon  a  contract  for  ufury,  and  more  is  taken  than  the 
legal  interefl:,  no  evahon  can  fecure  it. 

Clayton'^  cafe  came  on  upon  demurrer,  and  confeffes  a  corrupt 
agreement,  the  contingency  there  next  to  nothing  ;  and  this  was 
fixed  by  evidence. 

In  Mafcn  v.  Ahdy^  if  the  perfo?i  die  luiihiji  fix  months^  and  there; 
the  man  was  in  good  health,  and  the  corrupt  agreement  pleaded, 
a-nd  no  obje£lion  to  the  pleading,  therefore  mufl  be  taken  as 
admitted. 

The  cafe  of  Butlofi  v.  Doivnham  was  alfo  on  demurrer,  and 
the  corrupt  agreement  admitted.  The  reft  are  all  cafes  of  higher 
intereft  taken  than  the  a61;  of  parliament  allows. 

Confider  the  prefent  cafe,  and  apply  it  to  the  ftatute. 

What  is  it  on  the  lirft  propofal  and  communication?  A  bargain 
^      upon  a  contingency. 

Is  there  a  principal  due?  No. 

Is  tlicre  a  rate  for  forbearance  ?  No. 

It  has  been  obj e61:ed,  That  the  witnelTes  fay,  borrow,  lend, 
,    and  loan,  and  that  thefe  exprelTions  fliew  it  is  a  contracl  for 
money. 

A  loan,  fays  Mr.  Gro'iule^  not  confirmed  by  the  ufing,  is 
called  comniodatum^  as  if  I  lend  a  horfe,  houfe,  l^c,  it.  is 
gratuitous. 

Another  fort  of  loan  called  mututirn^  as  oil,  v.dne,  ^r.  here 
fomething  is  taken  for  it. 

But  was  the  prefent  ever  propofed  as  a  loan  upon  ufury?  Or 
as  a  propofal  for  principal  and  forbearance? 

I  hope  it  will  not  be  heard  out  of  Wefmhif  er-hrJly  pray  ad- 
vance me  a  fum  of  money  on  this  contingency,  and  then  it  will 
be  good  J  but  if  you  had  faid,  pray  lend  a  fum  of  money  on 
this  contingency,  then  it  would  be  bad. 

Siippofe  an  aciion  on  this  bond,  co\i!d  they  declare  on  a  cor- 
rupt agreement?  Siippofe  they  fet  out  the  wlioie  tranfaclicn  in 

pleading, 
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pleading,  and  conclude  it  to  be  done  with  a  corrupt  Intention,  '^^^^  Ches- 
couldajury,  upon  the.  evidence,  believe  this  to  be  a  forbearance  Jawssen.  * 
of  the  principal. 

The  very  rate  of  Intereft  depends  upon  the  contingency  Itfelf, 
for  no  man  alive  could  fay,  what  would  be  the  rate  of  interefb. 

If  no  contingent  bargain  can  be  made  upon  a  life,  but  what  is 
within  the  ftatute  of  ufury,  that,  I  will  allow,  would  put  it  for  the 
future  upon  clear  grounds  and  folid  foundations. 

I  will  next  confider,  upon  what  rules  of  equity  they  are  inti- 
tled  to  be  relieved. 

Courts  of  equity  adminifler  juRice  out  of  a  confcientious 
principle,  therefore  every  cafe  muft  ftand  on-  its  own  circum- 
ftances :  no  fraud  here,  or  over-reaching,  nor  any  charge  of 
that  kind  in  the  bill,  or  fuggefted  at  the  bar,  no  evidence  from 
whence  impofition  is  prefumed  :  it  muft  be  fubmitted  then  as  be- 
tween man  and  man,  v/hether  Sir  Abraham  JanJJen  has  been  [  333  3 
guilty  of  any  mirbeliaviour. 

They  were  aware  of  this  on  the  other  fide,  and  therefore  have 
gone  on  another  principle  •,  that  though  good  in  law  and  in  con- 
fcience,  yet  this  court  ought  to  fet  it  afide  on  principles  of  poli- 
ticks, and  make  this  the  foundation  of  the  jurifdi6tion  of  this 
court,  as  applied  to  thefe  cafes. 

But  this  court  will  never  fay  they  exercife  a  legiflative  autho- 
rity. If  a  contrail  be  good  at  law,  or  in  confcience,  this  court 
will  not  fet  it  alide.  As  for  inftance,  the  South  fea  Company's 
hulls  and  bears  in  1721,  could  not  be  fet  afide  till  the  legiflature 
interpofed,  neither  could  it  prevent  or  relieve  again  ft  laying  wa- 
gers in  political  matters  \  but  an  acl:  of  parliament  in  (laeen  Anne's 
time  put  a  ftop  to  it.  So  as  to  gaming  ;  as  for  inftaiice,y^;/rZ^^2;^rr/ 
on  the  dice  :  it  is  an  eafy  matter  to  (hew  it  very  detrimental  to 
the  publick,  and  yet  can  any  cafe  be  cited  where  the  court  has 
relieved  againft  money  fairly  loft,  before  the  late  aft  of  parlia- 
ment interfered. 

The  legiflature  has  made  a  law,  that  buying  chances  before, 
it  is  known  v/liat  they  are,  fiiall  be  fet  afide  j  this  court  could  not 
do  it. 

Mi/era  ferviius  ejl  uhi  lex  e/t  vaga.  Nothiiig  more  miferable 
than  that  rules  of  property  fnould  be  precarious  and  uncertain, 
and  yet,,  according  to  the  arguments  of  the  ]}iaintift's  counfel, 
though  my  contracl  is  legal,  and  equitable  too,  it  may  be  for 
■  fpeculative  reafons  bad  :  this  is  puniilung  a  man  who  has  done 
no  wron<T» 

o 

There  are  a  great  many  inftances  alluded  to,  but  no  fixed  rule 
produced-,  but  it  is  faid  the  court  will  fet  it  afidc,  for  reafons* 
concerning  the  publick. 

It  is  a  misfortune  attending  a  court  of  eo^uity,  tliat  tlic  cnfes 
are  generally  taken  in  loofe  notes,  and  fomctimcs  by  perfonswlio 
do  not  undcrftand  bufnicfj,  and  very  often  draw  general  prin- 
ciples from  a  cafe,  without  attending  to  pavticuhu*  civcumllanccs, 
which  weiglicd  with  the  court  iu  the  determination  of  thcfe 

If 
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Earl  of  Che9-     If  a  trufliec  properly,  and  bona  fide,  agrees  with  tKc  cefluique 

''Y^lllxZ'   ^''''il^^  ^^'^^  ^^^^^  ^'^^'^  ^^"^^^  prefumption  of  unfairnefs. 

If  a  common  proflitute,  hackneyed  in  the  ways  of  men,  jrets 
a  ccntra£l  from  a  perfon  for  her  benefit,,  there  arifes  a  prefump- 
tion  file  is  making  a  gain  ;  it  is  her  daily  trade  (i)  ;  but  if  a 
firjjlrefs  only,  who  is  true  to  him,  the  court  will  not  relieve,  for 
flic  may  be  prefumed  to  be  impofed  upon^  as  well  as  impofing 
upon  (2). 

So  in  marriage-brocage  bonds,  the  relation  who  takes  money  is 
bribed  *,  ^ii^d  from  fuch  a  bias  on  his  mind,  he  cannot  give  her 
the  advice  he  ought  as  a  relation.  Suppofe  I  treat  witli  the  fa- 
ther of  a  lady  for  marriage,  and  I  make  a  private  agreement  to 
give  him  a  part  of  the  fortune,  is  not  this  a  fraud? 

In  the  cafe  of  Sir  Abraham  Elton ^  he  engaged  to  pay  a  fum  of 
money  on  his  marriagCj  but  as  there  arofe  no  prefumption  of 
fraud,  the  court  would  not  relieve^  but  decreed  him  to  pay  it. 

The  fame  as  to  felling  of  places,  where  there  is  no  leave  to 
fell,  bad^  becaufe  a  breach  of  truil ;  but  if  leave  to  fell,  it  will 
not  be  fet  afide. 

[  334  j       Another  inflance  of  gratuities  or  fecurities  to  attornies  pend- 
ing the  bufmefs,  fet  afide. 

The  misfortune,  as  i  faid  before,  is  laying  down  thefe  as  ge- 
neral rules,  when  in  the  principal  cafe  of  this  kind,  JVaimJJeyv, 
Booth  i^}!  before  Lord  Chancellory  2d  of  May  ijAX,  clrcum- 
fiances  had  great  weight,  even  the  character  of  Japhct  Crcohe  had 
,grcat  weight,  who  \vas  more  likely  to  impofe^  than  he  impofed  upon  ; 
but  I  never  underftood  that  the  court  has  faid  that  an  attorney  fliall 
take  no  gratuity,  above  common  fees,  before  a  caufe  is  finally 
ended,  as  fuppofe  a  verdicl  obtained  by  his  care  and  conduft. 

In  IVoodhoufe  V,  .Shipley y  (4)  htioxQ  Lord  Chancellor ^  the  17  th  of 
March  1742,  there  is  no  general  rule  laid  down  about  boiuls  on 
account  of  marriage,  but  the  court  was  of  opinion  there  was  an 
^mpofitiori  in  that  cafe  on  the  father,  and  decreed  rehef ;  but  de- 
fied not  to  be  underftood  to  fay,  what  would  be  the  cafe,  if 
fuch  bond  had  been  given  by  two  perfon s fui  juris ^  or  emajidpaied* 

I  have  referved  for  the  lafl  what  are  called  pofl-obits. 

It  is  faid  they  have  relieved  on  this  ground  fmgly,  that  no  heir 
fhall  be  allowed  to  make  fuch  contra6i:s. 

But  I  fay  they  relieve  on  the  mifbehaviour  of  the  perfon  who 
fcducesa  young  man,  and  makes  a  bargain  with  a  jilius-familiaiy 
by  feeding  his  extravagance. 

He  then  cited  Dcm^if,  under  the  head  of  loans,  and  his  com* 
ment  on  the  lex  Maccdoniana  ;  to  fiiew  that  the  civillaw  docs  not 
extend  it  to  a  perfon  emancipated. 

{\)  Balnhamv,  Mannings  2  Fern.  2^2.  Rooh,    Ca.  temp.   Talh,   153.     Hill  Y, 

U-'rdktrv,  Perkyns,  3  Burr.  1 5 68.  Spencer y  Amh.t^l. 

(2)  See  fVhakyv.  Norton,  I  P'ern  483.  (3)  Poft.  2  vol.  25.  S.  C.  Barn.  Cha. 

Bainham  v.  Msnningy  2  Vern.  242.   Spi-  Rep.  475.  S.  C.                         '  ' 

cer  v.  Hayivard,  Free.  Cha.  1 1 4.  Anr.an-  (4)  Pod.  2  vol.  535.  S.  C, 
dak  y.  Harris i   %  P.  JV,  432,     Cray  v. 
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As  to  tlie  cafes  cited,  Lord  NoHwgham  relieved  upon  evidence;  "^^  Chis- 
Lord  Keeper  North  thought  be  went  too  far  ;  Lord  Jeffreys  not  j^Kss^'sNr 
far  enough. 

A  m^n's  natural  temper,  though  ever  fo  able,  will  give  n 
tinclure  to  his  notions  of  evidence. 

In  the  cafe  of  Bcrney  v.  Fair  dough,  and  others,  the  32  Car,  2. 
I,  fays  Lord  Nottingham  (according  to  liis  own  manufcript  from 
whence  I  cite  it)  made  him  pay  the  principal  money  borrowed  be- 
fore I  Vv'ouid  grant  the  injuiyi^ion,  and  at  the  hearing  I  reHeved, 
becaufe  fuch  infamous  trade  fhould  be  difcouraged/and  in  the  flar- 
chamber  v/as  punifhable  corporally.  But  his  LordHiip  did  not  re- 
lieve the  fame  plaintlft  in  ariother  caufe  againil:  George  Piii^  tho* 
his  advantage  was  three  to  one,  becaufe  the  fatlier  was  in  good 
health  at  that  time,  nor  did  he  put  it  on  the  diiffjrence  between 
money  and  wares. 

Lord  Jeffreys  laid  a  different  ftrefs  on  the  evidence  than  Lord 
Nottingham  did,  and  relieved  for  this  reafon,  and  aihrmed  ths 
decree. 

In  ^ivijleton  v.  Griff th^  circumftances  too  had  weight.  Did 
not  the  defeodant  ftay  till  the  father  was  ill  ?  Did  not  he  take 
him  out  of  the  father's  hands?  This  v/as  a  miihehaviour,  and 
had  great  weight. 

In  Ciirwln  v.  Milner,  Lord  K.ing  faid  he  was  tied  dov/n  by  pre- 
cedents, and  therefore  he  would  not  certainly  have  carried  it  an 
iota  beyond  the  precedents.  It  is  probable  too  there  v/ere  cir- 
cumftances  in  that  cafe,  becaufe  there  was  a  double  contingency. 

But  it  is  going  a  great  way  to  fay  a  man  cannot  fell  a  rever- 

fion  •,  Mr.  Spencer  is  not  fdhu-familias  Shall  no  man  fell  an 

cftate  in  jointure  to  his  mother  ? — —Shall  no  man  join  in  felling 

a  remainder?  Is  it  polTibie  to  fupport  this?-  -No!  it 

cannot. 

'  The  cafe  of  Batty  Loyd^  I  Vern,  141.  never  contradicled, 
I  have  a  note  too  of  a  cafe  where  an  heir  fold  a  contingency,  and 
yet  not  thought  unfaleable.  In  the  cafe  of  VFh'tfeidv.  (i), 
an  heir  fold  in  the  life-time  of  father  and  mother,  there  was  no 
difpute,  but  this  was  fairly  obtained,  and  the  court  decreed  fur- 
ther aifurance  by  the  heir,  and  gave  leave  to  make  ufe  of  hi> 
name. 

An  inftance  with  ree^ard  to  an  officer  v/ho  affir^ned  Ids  future 
pay,  came  on  to  be  heard,  and  difcountenanccd,  becaufe  it  is 
eating  the  earnings  of  his  daily  pay,  before  lie  has  it  (2). 

Courts  of  law  allow  them  good  as  contrat'vls,  but  not  as  con- 
veyances *,  a  court  of  equity  goes  farther. 

Thqn  what  is  this  public  good,  this  rule  they  fo  much  Infill 
on,  that  no  man  (Ivall  fpend  above  his  annual  income?  How  can 
that  be  prevented  ?  Is  it  in  human  nature  ?  He  will  fpend  it ; 
men  of  the  bell  fcnfe  have  done  it ;  where  will  be  the  puhlick 
utility?  where  the  encouragement  to  indui'lry?  Will  the  court 
confider  every  man  as  a  lunatick  wlio  exceeds  his  income?  Ano- 

(i)        If  not  Whltjield  V.  Faufft,       (2)  See        21+.  note  i. 
XFe/.i^-j,  S.  C. 
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•E^fEtrr  ^""^.P^^^^P^  to  lock  up  property  for  another  age;  Is  that 
Janssen.  *  defirabler  Will  it  procure  money  on  eafier  terms  ?  It  is  diredly 
the  contrary,  and  as  clear  as  any  propofition  in  Euclid',  and  I  re- 
fer them  to  Mr.  Locke  in  the  treatife  before  mentioned.  If  Mr. 
Spencer  could  not  have  it  on  thefe  terms  with  any  fecurity  to  the 
defendant,  he  muft  have  diftrefled  him  much  more  by  taking 
pledge?  of  plate,  &'c. 

It  is  extremely  material  that  the  court  fhould  not  determine  it 
upon  this  laft  ground,  whatever  may  be  their  opinion  as  to  the 
validity  of  the  contrail,  in  law,  or  the  confcionablenefs  of  it 
in  equity. 

June  the  2 2d,  1752. 
Mr.  Noel  in  reply  : 

TH  E  general  queftion  is,  Whether  the  facl:s  in  the  prefent 
cafe  afford  a  reafonable  ground  for  relief  in  a  court  of 
equity?  It  is  admitted  to  be  a  matter  of  great  moment ;  j^r/?,  in 
refpe6l  to  preferving  families  from  ruin,  under  pretence  of  re- 
lieving prefent  want. 

I  will  £hew  that  the  court  may  relieve,  without  infringing  the 
liberties  of  mankind,  or  hurting  property. 

No  man  has  a  right  in  his  own  property  beyond  the  limits  of 
confcience  ;  men  are  bound  to  ufe  their  own,  fo  as  not  to  hurt  or 
prejudice  another.  I  fet  out  with  this  principle  early  ;  it  is  laid 
down  in  the  cafe  of  Bofanquet  v.  Da/Jjivood,  Caf.  in  Eq,  in  the 
time  of  Lord  Talbot  38.  the  court  may  relieve,  where  the  cafe  is 
not  llriftly  illegal,  upon  rules  drawn  from  the  cafes  of  nature 
and  reafon.  It  is  allowed,  no  written  law  can  poffibly  take  in 
a  cafe  of  this  kind,  2(s  they  cannot  pofTibly  forefee  every  emer- 
gency. By  politieks  Mr.  Solicitor  Ge?ieral  muft  mean  only  pub- 
licli  utility. 

I  will  confider  it  firll  on  the  ftatute  of  ufury,  and  hope  to  fhew 
it  is  clearly  v/ithin  it. 

Ufury  within  the  ftatute  is  fecuring  a  higher  premium  of  gain 
than  the  ftatute  allows. 

They  obje^l  the  Jlatute  means ^  where  the  principal  lent  is  to  be 
repaid. 

But  here  it  is  double  the  principal  to  be  paid. 

They  would  eftablifli  likewife,  that  it  muji  he  a  communication 
$f  borrowing  and  lending  of  money,  and  that  there  was  no  commu- 
nication here,  ofi  the  one  part,  for  borrowing,  or  for  lending  t?// 
■the  other*  ^  ' 

The  terms  upon  which  the  defendant  did  it  can  make  no 
alteration,  for  if  the  original  proceeding  \^for  borrowing  and 
lending,  terms  cannot  make  it  ceafe  to  be  a  communication  for 
meriey. 

Has  not  every  cafe  laid  it  down  that  there  muft  be  no  com- 
munication for  money?  And  though  the  penalty  be -fevere,  yet 
the  statute  mufc  be  conftrued  liberally  ;  then  has  care  been  taken 
here,  that  there  was  no  communication  for  money? 

They 


Catcljfns  OBarffafst.  33^ 

They  have  attempted  to  lay  down  another  rule,  that  where  the  Earl  of  Ches^ 
prmcipal  IS  nJqL'cd,  it  is  not  ujurious,  Janssen. 

In  Burto?i\  cafe,  5  Co,  held  to  be  ufury  notwithftanding"  the 
rlfque,  and  nothing  ("aid  there  of  the  greatnefs,  fmailnefs,  or  ex- 
tent of  the  rifque. 

A  principle  indeed  laid  down  in  the  books,  that  it  is  not  ufury 
if  any  uncertain  gain,  and  left  to  the  honour  oi  the  peifon  if  he 
will  pay  more  than  legal  intereit ;  but  if  the  lender  ties  down  the 
horrower  to  pay  more,  /joc  ejl  v'mojinn. 

The  ftatute  goes  upon  anotlier  principle,  that  contingent 
bargains  are  bad,  referving  more  than  legal  intereft,  unlef* 
for  convenience  of  trade  and  commerce,  and  reafons  of  pub- 
lick  utility. 

Serjeant  Hawhi?i  in  his  Pleas  of  the  Crow'i^  when  he  fpeaks  of 
the  cafes  on  ufury,  lays  it  down,  it  is  ufury  notvv^ithftanding  the 
rifque,  and  makes  no  diftincliion  whether  great  or  fmall. 

In  the  prefent  cafe  Mr.  Spencer  abfelutely  was  bound  to  pay, 
and  could  not  be  relieved  againil  thedouble  payment  at  any  timx. 

Principles  of  property  are  to  be  drawn  from  the  general  pur- 
view of  the  fcatute,  and  fucli  as  are  moft  likely  to  meet  with  the 
mifchief. 

Meet  with  it  then!  If  a  fum  ftipulated  to  be  lent,  be  it  with 
or  without  rifque,  exceeds  the  legal  bounds,  let  it  be  conft:rued 
within  the  ilatute. 

A  life  of  thirty  againft feventy-eight  is  too  ftrong,  and  looks  too 
much  like  a  fiift* 

They  are  forced  by  this  great  inequality  to  have  recourfe  to 
anotber  thing,  that  the  young  Uj-'e  ivas  hrolien^  and  therefore  the  old  a 
match  for  it. 

.^acliveU  does  not  rem.ember  a  fyllable  faid  about  the  good- 
nefs  or  badnefs  of  Mr.  Spencer  z  confiitution,  at  the  time  of  the    [  337  ] 
application  to  the  defendant,  nor  does  he  fay  in  his  anfwer,  that 
he  refufed  to  lend  the  money,  but  that  he  did  it  on  v/eighing  and 
confidering  the  propofal. 

What  is  the  material  refult  of  this?  V/hy  that,  upon  inquiry,  . 
he  did  not  fmd  the  report  of  Mr,  Spencerh  declining  health  true, 
and  therefore  the  rifque  not  being  fo  , great  as  at  hrit  imagined,  it 
determined  him  to  comply  with  the  propofal. 
^    The  efle£ls  of  his  intemperance,  as  appears  by  evidence,  fuf- 
ficiently  removed ;  for  his  laft  relief,  for  a  particular  diforder, 
was  in  1732,  fix  years  before  this  contracf,  and  then,  the  wit- 
nciles  fay  he  was  of  a  (Irong  robull  conilitution.    'Loftiji  and 
Thoinjfon  fay  he  was  of  a  found  ilrong  health,  and  therefore 
likely  to  outlive  the  Dutchefs  of  Marllwrough :  thcfe  are  their  own 
witneflcs  who  were  connccled  with  him,  and  in  the  fervice  of 
his  family. 

Another  reafon  they  urge  is,  a  perfon  mufl:  be  calculating  how 
mucb  intcrcll  they  lofe  in  the  meantime  v/hilc  the  contingency  is 
depc  Tiding. 

Very  hard  driven  !  for  they  compute  inlsrefl  upon  interef},  pr^' 
miuni  for  infurance^  interejl  upon  th/it^  and  intereft  t:o  i:p:.n  ih,:t 
iiirty/j  and  fo  round  the  compari,  and  yet,  afi-cr  all  ilm  hUo\M\ 
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llarlofCHis-  falls  fhort  fome  hundred  pounds  of  the  gains  the  defendant 

I  would  not  defire  a  ftronger  proof  of  the  ufarioufnefs  of  this 
contract,  than  the  hard  fbifts  they  are  put  to  in  order  to  fave  it 
out  of  the  ftatute. 

Judging  by  events  I  always  underflood  to  be  the  worft  rule  of 
judging  5  the  only  proper  way,  What  was  the  chance  at  the 
time?  And  hoid  Mofrnlfirl  fays,  theDutchefs  Marlborough's, 
life  was  not  worth  more  than  three  years  purchafe,  and  therefore 
her  living  fix  years  is  of  no  weight. 

It.is  faid  m  hnpojitmi  is  charged  by  the  h  'llh 

The  contracl  is  charged  to  be  ufurious,  and  charged  to  be  ex- 
orbitant, and  that  the  defendant  took  advantage  of  Mr.  S/j^w^t's 
neceffities  ;  therefore  what  do  they  mean  by  faying,  W e  have  not 
charged  impofition?  if  not  in  terms,  yet  neceffarily  implied. 

As  to  Mr,  S'gt\'\cti''s  great  property^  he  was  only  tenant  for  life,; 
as  to  his perfonal  ejlaie^  he  was  not  in  effe£l  and  fubftance  fui  juris , 
becaufe  his  fears  of  blowing  up  his  hopes  in  the  Dutchefs  of 
Marlboriigh  prevented  him  from  making  ufe  of  xht  perfonal e^ftate, 
^  It  is  then  faid,  he  wanted  mo?iey  on  a  juji  canfe  for  papng  debts ^ 
and  that  his  beft  friends  would  have  advifed  this  method  ,  nay, 
your  Lerdfiip  would  have  done  it. 

Lord  Chancellor  :  I  will '  relieve  you  from  this  part  of  the  argU' 
ment  ;  I  would  not  for  my  own  part  have  advifed  it  in  any  cir-^ 
cumf}ances% 

Mr.  Spencer  was  bound  to  pay  it,  even  if  the  Duchefs  did  not 
leave  him  a  fliilling  i  What  would  have  been  his  condition  then? 
Is  it  not  clear  he  ftaked  his  ruin  on  this  engagement? 

No  mention  .mzdz  that  he  was  indebted  to  tradefmen  at  the 
time  the  moriey  was  borrowed*,  his  own  private  juftice  might 
indeed  lead  him  to  apply  the  money  in  this  manner,  but  it  is 
[  33S  j  no  fort  of  dxcufe  to  the  defendant,  becaufe  hi  had  not  this  view 
in  advancing  it. 

The  defendant  was  engaged  to  keep  it  a  fecreton  the  principle 
of  Mr.  Spencers  dependance  on  the  Dutchefs  of  J^^r/^(?m/^^,  this 
therefore  was  putting  him  under  fetters.  No  body  pretends  that 
Mr.  Spencer  did  not  know  the  terms,  or  ignorant  that  he  was  only 
30,  and  therefore  it  was  his  apprchenhon  of  the  Dutchefs  that 
fubdued  him  to  the  impontiono 

1  do  notdilputc  but  that  a  fon  may  difpofe  of  a  reva'fion,  :but- 
that  is  not  the  cafe  here,  it  is  the  hard  fevere  terms  v/e  objetl:  to, 
and  in  the  judgment  of  a  court  of  ec|uity,  is  a  fraud  where  the 
ciief  does  not  infringe  on  the  juft  rights  of  mankind. 

Wijemark^  cafe,  a  rifque  on  the  death  of  aft  uncle. 

Here  on  the  death  of  a  grandmother,  therefore  why  not 
ftronger? 

It  is  admitted  arguments  of  publick  mifchief  are  laudably^ 
adopted  into  this  court. 

Is  not  this  a  gromdngevil?  all  mankind  feel  it! 

As  to  the  tranfa6i;ions  which  are  fubfequent  to  the  bargain, 
being  a  confirmation,  the  defendant's  counfel  rely  on  Cole  v. 
Gibbons f  3  IVms,  300. 

But 
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But  tlie  executors  here  do  the  duty  much  better  by  endeavour-  EarlofCHEs- 
mg  to  be  relieved.  Janssen. 

The  next  cafe,  Standard  v.  Medca/f,  turns  ftrongly  againft 
them,  for  though  the  houfe  of  lords  affirmed  the  decree,  and  by 
that  confirmed  the  will,  yet  if  fhe  recovered  her  fenfes,  did  it 
without  prejudice  to  any  alteration  fhe  might  make  in  that  dif- 
pofition,  therefore  this  not  properly  a  confirmation  of  the 
fettlement. 

Mr.  Spencer  acknowledging  the  debt,  that  he  could  not  pay  it, 
but  would  execute  a  new  feeurity,  and  pay  the  defendant  at 
times,  fliews  his  neceffity,  and  that  he  had  no  profpedl  of  doing 
it  but  by  indulgence. 

The  new  bond  produced  by  the  defendant,  antedated  to  the 
day  of  the  Dutchefs  of  Marlborough s  deathj  but  charged  by  the. 
bill,  that  it  was  to  be  paid  in  a  month  after  the  death  of  the 
Dutchefs,  and  though  by  his  anfwer  he  fwears  he  cannot  be 
quite  exa6^;  as  to  the  time  of  payment  agreed,  yet,  in  order  to 
gain  more  intereil,  carries  it  back  to  the  day  of  her  death. 

If  the  court  cannot  relieve  where  it  is  double  the  fum,  for  ille- 
gality, they  cannot  relieve  if  five  times  the  fum,  and  therefore 
the  argument  of  publick  mifchief  mull  have  great  weight,  as 
no  man  can  fay  what  bounds  may  be  fet  to  extravagant  contra6ls 
of  this  kind,  unlefs  it  meets  with  a  check  from  this  court,  in  the 
manner  we  have  prayed  by  our  bill. 

The  caufe  was  ordered  to  ftand  over  till  Michaelmas  term,  and 
in  the  mean  time  a  fearch  dire£led  to  be  made, after  the  original 
bond,  or,  if  that  cannot  be  founds  a  copy  of  it. 

The  Earl  of  Cheflerfield,  and  Others,  Executors  of  1 .   .0-      f  339  I 

Mu  Spencer/      j  Plamtifls.  th. 

^       '  4th,  1750. 

Sir  Abraham  Jcinffen^  Baronet,  — — ■  Defendant. 

The  caufe  flood  for  judgment. 

Lord  Chancellor  in  court, 

r  Lord  Chief  Juflice  Lee, 
AfTifled  by  ]  The  Mafter  of  the  Rolls,  and 
{.Mr.  Juftice  Burnett. 

MR.  Juflice  Burnett:  The  counfel  for  the  plaintiffs  \\\ 
this  caufe  have  infilled  principally  upon  three  things. 
Firfl,  That  the  original  contraEl  is  ufurious,  a?id  contrary  to  the 
flatiites  of  ufury» 

Secondly,  That,  fipp^f^^'g  ii       '^^ot  an  u furious  co7itraEl,  it  is 
fuch  an  undue  advantage  taken  of  a  man^s  neceffity  upon  an  expcBancXy 
hat  this  court  luill  relieve  ngainfl  it  as  an  unconfcionahle  bargain. 

Thirdly,  That  the  neiv  feeurity  ought  to  be  co?fdered  in  the  fame 
fight  as  the  old,  and  a  contifiuation  of  thi  fraud. 

On  the  part  of  the  defendant  it  is  infilted,  this  is  a  mere  con- 
'dngent  bargain,  and  in  the  nature  of  a  wager  only  ;  no  cir-tMr- 
VoL.  I.  Z  ftance 
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Earl  of  CrfEs-  ftancc  of  a  diflrefled  heir  feduced  from  parental  government ;  noSJ 
^Janssen.^*  fraiid  or  impofition,  and  therefore  not  warranted  by  former  pre- 
cedents, to  fet  this  contrail  afide. 

And  that  if  the  court  could  have  relieved  on  the  original 
agreement,  yet  cannot,  confident  with  the  rules  of  equity,  do 
it,  when  the  party  has  voluntarily  taken  upon  himfelf  to  con- 
firm it. 

As  to  the  firfl  queftlon,  Whether  a  loan  of  5000/.  to  be  paid 
10,000/.  on  the  death  of  the  Dutchefs  of  Marlborough  in  the  life- 
time of  Mr.  Sj)encer,  be  fuch  an  ufurious  contra£l:  as  is  within  the 
ftatutes,  or  only  a  mere  cafual  contingent  bargain  and  not 
ufurious. 

This  court  has  adopted  the  ufe  of  the  word  loan,  In  cafes  of 
hoftomree,  as  well  as  in  common  money  tranfadtions,  and  there- 
fore (hall  make  ufe  of  that  term  likewife. 

To  make  this  contracfl  ufurious,  it  mufl  be  cither,  becaufe  it 
IS  within  the  exprefs  words,  or  an  evafion  or  fhift,  to  keep  out 
of  the  ftatutes. 

It  would  be  mifpending  time  to  give  the  opinion  of  Civilians, 
and  Canonifts,  upon  the  head  of  ufury,  becaufe  trade  and  com- 
merce have  made  great  alterations  with  regard  to  money ;  Lord 
Coke,  in  his  2d  ////?,  89.  fays,  j{t  the  time  of  the  Jiatiite  of  Merton, 
.   and  alfo  before  the  conqueft^  it  ivas  not  lawful  for  Chrifiians  to  take 
any  ufury ^  as  appeareth  by  the  laws  of  St.  Edward,  Isf c,  and  Glan- 
ville,  and  other  ancient  authors  and  records ;  and  no  ufury  was  then 
permitted  but  by  the  Jews  only.    In  Lord  Coke's  3d  Inft.  152.  he 
^    faith,  that  by  the  Jlatute  of  t^']  H.  8.  and  13  Eliz;  all  former  aBsy 
L  J  Jlatutes^  and  laws,  ordained^  and  made  for  the  avoiding  or  putiifloment 

of  ufury y  are  made  void,  and  of  none  effeEt ;  fo  at  this  day,  neither 
the  common  laWy  nor  any  flatute  is  in  force  y  but  only  the flatute  of  the 
37  H.  8.  13  Eliz.  and  21  Jac,  Hardr.  420*  e contra,  for  per 
Lord  Chief  Baron  Hale,  Jewijl^  ufury  was  prohibited  at  Common 
laWy  being  40 1.  per  cent,  and  more  but  no  other. 
Nothing  is  !ega!-  It  muft  be  agreed  then,  nothing  is  legally  ufurious,  but  what 
ly  ufurious  but    -g  prohibited  by  the  ftatutes  ;  and  the  material  ones  are  the  fta- 

■what  IS  prohJ-  ■^p,  tt  n  r  —  at  r     i  r 

bitcd  by  the  lla-  tute  OT  the  37  i2.  0.  r.  '^•  Jett,  3.  No  perjon  by  way  of  any  corrupt 
tates,  and  to  bargain^  loa?i,  exchangey  chevifancCy  flnfty  or  interefl,  of  any  wares, 
iT^m^iihT'^^  ^^^^^  thingSy  or  by  any  other  deceitful  waysy  fhall  take  in  gains for 
within  the  er-  the  forbearance  of  one  year  for  his  money,  or  other-  thifjgi  that 
prefs  words,  or  be  due  for  the  fame  luaresy   or  other  thitigy   above  10 1.  in 

^^.•}ttokce^ cut  And  the  ftatute  of  the  12  ^nn,  ch.  16.  varies  in 

«f  tiseas.         nothing  from  the  fornier  a£ls,  but  the  reducing  of  legal  intereft, 

for  in  the  penal  claufes  all  the  words  of  the  ftatute  of  ii/.  8.  arc 

taken  in. 

So  that  the  cafes  determined  on  the  firft  of  thofe  ftatutes,  are 
looked  upon  as  authorities  upon  all  the  fubfequent  ftatutes. 

Whatever  fliift  is  ufed  for  the  forbearance,  or  giving  day  of 
payment,  will  make  an  agreement  ufurious,  and  is  by  a  court 
and  jury  eft cemcd  «i  colour  only. 

Suppofe 
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Suppofe  a  man  purchafe  an  annuity  at  ever  fuch  an  under  EarlofCHEs- 
price,  if  the  bargain  was  really  for  an  annuity,  it  is  not  ufury.  ^  jAN^^siN*"* 
If  on  the  foot  of  borrowing  and  lending  money,  it  is  otherwife;  if  a  barc^ain  was 
for  if  the  court  are  of  opinion,  the  annuity  is  not  the  real  con-  really  for  an 
tra£l,  but  a  method  of  paying  more  money  for  the  reward  or  ^^^"^^-^'^ 
intereft,  than  the  law  allows,  it  is  a  contrivance  that  fball  not  undcr'aV^'ce, 
avoid  the  ftatute,  by  giving  the  avarice  of  one  kind  of  men  an  no  ufury:  if  on 
opportunity  of  preying  on  the  neceffitics  of  another.    4  Leon,  '•^^^  -o'^t  -  tor- 

T         ^     rr-^  7^  \T  r>        -nr      ^        rowing  and 

208.  2  Lev*  7.  King  v,  Drury,  JSoy  10 1.  Lro.  ilAiz.  642,  lending  money, 
643.  '  ■  otherwife  (i). 

A  bargain  on  a  mere  contingency,  where  the  reward  is  given 
for  the  rifque,  and  not  for  the  forbearance,  is  not  ufurious  \  for 
how  can  it  be  faid,  with  any  propriety  to  be  for  the  forbearance, 
when  the  day  of  payment  itfelf  may  never  come. 

If  money  is  lent  to  be  paid  with  more  than  legal  intereft  ;  as  -^j^^j.^  ^^^^^  j 
for  inftance,  in  the  cafe  o{  Clayton ^  5  Co,  70.  inhere  it  w^-zj- a  borrowing  of 
agreed  beween  the  plaintiff  and  defendafit,  on  the  l^th  ^December,  money,  a  de- 
that  the  plaintiff  Jhoiild  lend  the  defendant  ^o\.  to  be  repaid  the  firft 
of]\inQ  following^  and  that  the  plaintiff fhould  have  3  \*  for  the  for-  legal  rate  ofin- 
bearance,  if  the  plaintiff^  s  fon  fhould  then  be  livings  and  if  he  died^  t^^^it,  is  within 
then  io  repay  but  %6  1.  of  the  principal  money  ;  this  may  be  ufurious,  uVuryf '^'^^^^ 
for  if  there  is  a  borrowing  of  money,  and  a  communication  for 
intereft,  the  device  to  have  gone  beyond  the  rate  of  \oLper  cent, 
faid  the  court,  is  fraudulent,  and  within  the  ftatute,  otherwife 
the  ftatute  would  be  vain.    For  he  might  as  well  have  made  the 
condition,  that  if  20  perfons,  or  any  of  them,  fhould  be  living  at  [  341  ] 
the  day,  Isfc,  then  he  ftiould  have  33/. 

He  then  mentioned  feveral  of  the  moft  material  cafes  on  this 
point,  and  which  v/ere  chiefly  relied  on  by  the  plaintift'^s  coun- 
fel,  to  make  this  an  ufurious  contrail,  and  concluded  with 
Mafon  v.  Abdy^  3  ^alk,  390.  and  laid  a  ftrefs  upon  the  laft  rea- 
fon  of  the  refolution  of  the  court,  becaufe  there  is  an  exprefs 
provifton  in  the  bond  to  have  the  pruicipal  again^  5  Rep.  69,  70. 
and  15.  an-d  the  fame  cafe  in  Moor,  Carth,  67.  Comb,  25. 
I  Shower  8. 

The  flightnefs  or  reality  of  the  rifque  feems  to  be  the  only 
'  guiding  rule,  that  dire£led  the  court  in  the  cafe  of  Bedingfield 
V.  Apley^  Cro,  Eliz,  741.  There  A.  delivered  to  B.  100  1.  luho^ 
by  indenture,  covenatited  luith  A.  to  pay  to  every  one  of  Ks  children^ 
nvhich  then  ivere^  and  fhould  he  living  at  ten  years  endy  80  1.  A. 
having  then  five  daughters  \  it  is  not  ufury,  faid  the  courty  but  a 
mere  cafual  bargaiu.  But  if  he  had  been  to  pay  400  I,  at  ten  years  end, 
if  any  were  living  then^  it  auould  be  a  greater  doubt ;  or  if  it  had  been 
to  pay  300  I,  if  any  were  living  at  one  or  two  years  end,  that  had 
been  ufury,  becaufe  of  the  probability  that  one  would  continue  alive 
for  fo fhort  a  time,  hut  in  ten  years  are  niatiy  alterafmis. 

The  cafe  of  Long  v.  Wharton,  3  Keble  304.  though  ill  re- 
ported, feems  to  be  good  law:  For  there,  in  error  upon  a  judg- 
ment in  debt  upon  obligatiofi  to  pay  100  1.  on  marriage  of  the  daughter  ^ 
atid  ifiither  plaintiff  or  defendant  die  before^  nothing.    The  dtfendant 


(1)  $0  Richards  v.  Broi^n,  Coivt).  770. 

Z^  pleads 
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EarlofCKEs-  pleads  the  Jlatiite  of  t/fury^  and  that  this  was  for  the  lean  of  3dl.  he^^ 
Janssen.  ' /^^^  to  which  plaintiff  demurred y  and  per  cur.  This 

is  fuch  a  hind  of  cafual  bargain  as  bottomree^  and  the  judgment 
affirmed . 

I  fhould  be  glad  to  knowj  why  a  bond  on  a  man's  life  is 
not  as  mucli  an  adventure,  as  on  the  bottom  of  a  fhip ;  a  fliip 
may  fink  the  day  after  the  bargain  is  made  5  a  man  may  die 
the  next  day  af"ter  his  life  is  infurcd;  but  whatever  favour 
courts  may  ihew  in  contra6ts  benelicial  to  commerce,  they  will 
not  eftabiifn  contra6ls  of  another  kind  to  the  prejudice  of  the 
flatute. 

There  can  be  no  forbearance,  for  what  may  never  be  due,  as 
the  fhip  may  never  return  fo  that  it  is  merely  a  contra£l  upon 
the  rifque. 

The  rule  thac  ^'^^  fuppofe  a  contra£l  was  made  for  a  (hip's  return  to  New- 
governs  the  court  caflU  from  London^  or  to  Dov^r  from  Calais,  at  a  feafon  of  the 
in ^iottom-ee bonds  yg^j.  ^^}-^^^  there  is  little  or  no  danger,  would  not  the  court 
the  purine] pai^ufe  -^ok  on  this  as  colourablc,  and  a  mere  evaUcn  qf  the  ftatute  ? 
maybe  fo  con-  And  in  the  cafe  of  foy  V.  Kent'm  Hardr.  Reports,  it  appears 
tnved,  as  to  be   ^      plainly  from  what  the  court  did  there,  that  even  a  bot- 

conftruedaneva-        ^    ^   \       ^  i  r  c    \  n 

fionofthefta-  tomrce  Dond  may  be  an  evaiicn  or  the  itatute,  as  well  as  any 
tute,  asweiias  other  contraft,  or  Lord  Chief  Juftice  Hale  would  never  have 

any  other  con-     r    1.  '>   ^     ^  '  \ 
trad.  ^^^"^^  1^  ^° 

The  firfl  cafe  of  bottomree  is  Sharpley  v.  Hufiuell^  Cro,  jac, 
208.  there  the  rule  that  governed  the  court,  was  the  \real  rifque 
of  the  principal,  and  the  hazard  the  lender  run  of  having  lefs 
than  the  intereil  which  the  law  allows,  and  polFibly  neither 
principal  nor  interefl. 

Mr.  Jufcice  Dodderidge  in  Roberts  v.  Tremaine^  Cro.  Jac,  509. 
L  342  J  2Tiakes  very  proper  diil:in6lions  between  contra6ls  ufurious, 
and  not  ufurious :  Mr.  Attorney  General,  in  his  argument  for 
the  defendant,  has  ftuted  thefe  diRin£lions,  as  to  what  con- 
tra£^s  are  ufurious.—- As  to  contra6ls  not  ufurious:  If  I  lend 
to  one  100  1.  for  two  years j  ofi  condition  to  pay  for  the  loan  thereof 
30  1.  but  if  he  pay  the  principal  at  the  yearns  cnd^  that  he  fall  pay 
nothing  for  interefl ;  this  is  not  ufury,  for  the  party  hath  his  ele^ion, 
and  may  pay  it  at  the  frf  year^  s  end^  and  fo  dif charge  himfelf. 

In  the  cafe  of  Soame\,  Gleon,  Siderf  27.  Debt  upon  obligation 
for  300 1.  in  which  there  was  a  condition,  that  if  a  particular flnp 
went  to  Surat  \n  EafI:  Indies,  and  returned  fafe  to  London;  or 
if  the  owner  or  the  goods  return  fafe^  that  then  the  defenda?jt  pay 
to  the  plaintiff  ^o\,  for  each  looi. ;  but  if  the  fhip,  &g.  is  loll 
by  unavoidable  cafualty  of  fea^  fire,  or  enemies,  to  be  proved  by 
^  ftiffcient  tefimony,  then  the  plaintiff  to  have  nothi?ig.  The  quefion 
was,  if  this  contraB  was  ufurious  within  the  fatute,  as  defendant 
has  pleaded  it» 

Refohed  per  cur.'  This  is  not  ufury  within  the fatute,  but  a  good 
bottomree  contraB ;  and  the  Chief  fuf  ice  Bridgeman  .took  a  difference 
betweefi  a  bargain  and  a  loan ;  for  where  there  is  a  plain  bargain  as 
here,  and  the  principal  hazarded ^  this  ean?iot  be  within  the  fatute  of 
ufury,  for  there  are  apparent  dangers  of  the  fea,  fife,  and  enemies 
between  this  and  the  Eaft  Indies,  which  endanger  the  lofs  of  the  prin^ 

3  ^'^P^h 
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:'pal,   and  fuch  ccntraEJs^   called  hottomree^  tend  to  the    Increafe  Eai-l  of  Ches 


TERFiELD  T/. 


of  trade y  and  it  is  by  this,  fever al  orphans  and  nvidows  live  in  the  j^kssen. 
port  toivns  of  this  realm  j  but  otherwife  it  is  of  a  loan  ivhere  the 
priricipal  is  not  hazarded  \  judgvie^U  per  totam  curiam,  that  this 
ims  not  tfurujus^ 

I  cani.iot  therefore  but  be  of  opinion,  that  this  is  not  a  contract 
originally  ufurious,  but  a  conringent  bargain,  and  founded  on 
tiie  rifque  only. 

The  fecond  queftion  is,  Thnt  fuppofm|T  it  be  not  an  ufurious        court  n«d 

,     ,       .    .  ^    ,  ^ °  f.  not  determine 

bargain,  yet,  whether  it  is  not  luch  an  undue  aavantage  taken  or  whether  a  perfon 
a  man's  necelfity,  upon  an  exnediancv,  that  this  court  will  relieve  advancing  money 


eir  or  ex- 


againft  it  as  unconfcionable.  _  ^       ^         p^^^,^.^  ^^^j^ 

If  it  was  neceffary  to  give  an  exprefs  opinion  on  this  point,  I  have  an  extraor- 
fhould  be  under  (rreat  difficulties  5  but  when  the  cafes  come  to  a^ary premium, 

^  ,        ,     -r        °  ,         T        \  c  ■  •  rr ,  icr  an  extraordi- 

coniidered,  i  may  be  relieved  irom  this  necemty.  nary  rifcue,  be- 

lt would  be  too  hard  to  fay,  tliat  an  heir  or  expe£lant  fhould  caufe  u  might  be 

not  borrow  money,  let  his  neceffities  be  ever  fo  great,  or,  which  ^^dean.ii  wis  of 
.     ,     p         .  .       '         .  -        ,         ,       _   f,       '      '    „         oQt  of  the  court. 

IS  tne  lame  thing,  that  tlie  perion  advancing  Ihall  not  be  lurrered 

to  have  an  extraordinary  premium  for  an  extraordinary  rifque  ;  on 

the  other  hand,  it  might  be  dangerous  to  give  a  fan6lion  to  fuch 

bargain. 

I  v/ill  ftate  the  arguments  of  plaintiff's  counfel,  and  then  fhew 
the  court  is  under  no  neceffity  to  determine  this  point,  and  i  am 
fure  no  court  would  willingly  give  an  opinion,  that  might  be 
made  an  ill  ufe  of  out  of  the  court. 

Firf,  Say  they,  it  makes  two  of  the  word  pafHons  in  the 
human  breafl  meet,  avarice  on  the  one  fide,  and  craving  appe- 
tites on  the  other. 

Secondly^  A  man  fliall  be  providing  a  liberal  fupply  for  a  fon,    r  t 
or  a  near  relation,  as  he  imagines,  when  he  is,    at  the  fame 
time,  in  fact  laying  up  for,  perhaps,  twenfcy  money-leiiders  5 
and  is  thereby  deluded  to  give  away  to  ftrangers  what  he  in- 
tended for  his  ovvm  family. 

The  fupplying  the  neceiTities  of  young  heirs,  for  lucre,  has  been 
a  grov/ing  practice,  and  the  court,  from  time  to  time,  have  ex- 
tended the  remedy  to  meet  the  mifchief, 

Nott  v.  Hill,  I  Vern.  167.  is  one  of  the  firft  cafes  Lord  Not- 
tinghani  relieved  on  the  gTofs  unreafonablenefs  of  the  bargain, 
which  implied  no  man  could  be  drawn  into  it  but  by  impofition. 
Lord  Keeper  North  reverfed  this  decree,  becaufe  there  did  not 
appear  any  exprefs  impofition.  Afterwards  Lord  Jeffreys  con- 
firmed the  decree  made  by  Lord  Nottingham,  declaring  he  took 
l-WWs purchnf  to  be  an  iifirighteous  bargain  in  the  beginning,  and  that 
nothing  which  happened  afterwards  couid  help  it. 

The  court  in  procefs  of  time  extended  the  remedy,  where  the 
neceflity  alone  of  the  pcrfon  borrowing  induced  the  contrail. 

The  firft  cafe  of  that  kind  was  Berney  v.  Pitt^  2  Fern.  14. 
Lord  Nottingham,  wlicu  it  came  before  hint,  relieved  againft 
nothing  but  the  penalty.  In  H.  T,  1686,  Z,^/y/ Jelfreys  held  ii 
an  tinconfcionable ^  bargain,  difcharged  Lord  Nottingham^  decree^ 
and  ordered  the  defendant  to  refund  to  the  plaintiff  all  the  money  he  had 
received  of  him^  except  the  2000 1.  originally  lent^  and  the  inter ejl  for 
the  fame. 
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^al  oFChes-  7;^  Twifleton  v»  Griffith,  i  Wms.  310.  there  were  marJ:s 
Janss^k'nT'  ^^^^^'g^-  '^f  ^^'^  hnpofition  to  ivarrant  relief  on  that  footy  but  Lord  Cow-t 
per  chofe  rather  to  ejlablijl^  it  on  general  principles,  to  prevent  a 
growing  praBice  of  devouring  an  heir  \  and  Lord  Jeffrey'/  decree  in 
Berney  1  itt.  flanding^  Jkeived  that  every  one  thought  the  fame 
nvas  juf,  avd  that  there  was  therefore  no  attempt  in  parliament  to 
reverfc  it.  His  I^ordflnp  alfo  took  in  the  whole  ohjeElion^  that  at 
this  rate  an  heir  could  not,  without  difficulty^  fell  a  reverfwn,  and 
faid  he  Jaw  no  inconvenience  in  the  objeBiony  for  this  might  force  an 
heir  to  go  home^  and  fubmit  to  his  father ,  or  to  bite  on  the  bridle^  and 
endure  fome  hardfhips^  and  in  the  mean  time  he  might  grow  wifer  and 
he  rennnned* 

In  Curwin  v.  Milner,   19th  of  June^  173 !>  3  Wms*  39?# 

marginal  note^  Lord  King  relieved^  but  faid^  if  the  thikg  had  been 
new,  he  would  not  have  gone  fo  far^  but  thought  himfelf  bound  by 
precedents, 

Thefe  are  the  cafes  principally  relied  on  by  the  plaintiff's  coun- 
fel.  \t  is  infifted  on  the  other  fide,  that  none  of  thefe  cafes  bear 
any  fimilitude  with  the  prefent,  for  here  are  no  pra(ft:ices  of 
fraud  and  impofition  ;  Mr.  Spencer  out  of  parental  authority,  and 
not  in  bad  circumftances,  for  he  had  7000/.  a  year  at  that  time, 
and  faid  too,  the  rifque  here  is  equal,  and  not  as  in  Curwin  v, 
jMilner,  where  the  contingency  was  double  to  pay  loooh  for  the  50ol, 
lent,  if  defendant  furvived  his  father,  or  father-in-law.  The  offer 
here  was  fent  by  the  borrower,  and  accepted  on  his  terms  ;  there- 
fore it  is  the  borrower's  own  feeking.  This  too  is  fo  equitable 
a  bargain,  that  if  the  court  would  enter  into  the  juft  proportion 
I  344  J  or  calculation  of  fuch  a  bargain,  and  the  ufual  rate  for  infurance 
of  principal,  intereft,  and  premium,  it  will  appear  to  a  demon- 
ftration,  that  if  the  Dutchefs  of  Marlborough  had  lived  half  a  year 
longer,  the  defendant  would  have  been  a  lofer.  And  alfo  it  is 
not  yet  kid  down  that  heirs  fhould  not  borrow  on  the  expectancy, 
and  that  a  contrail  muff  either  ftand  or  fall  upon  its  reafonablenefs 
or  unreafonablenefs,  and  that  will  be  a  fufficient  terror  to  the 
lender. 

And  indeed  it  might  be  difficult  to  give  an  opinion  on  this  ; 
for  it  may  be  thought  too  rigid  to  fay,  that  an  heir  fliall  not  bor- 
row upon  an  expectancy ;  as  fome  perfons  arc  fo  niggardly  and 
fparing  to  their  children,  that  a  poor  heir  may  flarve  in  the  defert^ 
with  the  land  of  Canaan  in  his  view,  if  he  could  not  relieve  him- 
felf this  way. 

Mr.  Spencer  befides  has  taken  away  the  argument  of  neceffity, 
by  conficiering  the  whole  himfelf,  and  in  the  freeft  and  mod  vo- 
luntary manner  imaginable  has  confirmed  the  contract,  and  may 
be  therefore  f^iid  to  have  eftabJ^ffied  it  with  his  eyes  open,  which 
brings  me  to  the 

Third  queftion.    Whether  the  new  fecurity  fiall  be  conftdered  in 
the  fame  light  with  the  old,  and  a  eontinuation  of  the  fraud  (  I  )  ? 
^Lirt  Sg? hav-      ^  know  of  uo  cafe  M'^liere  this  court,  though  they  might  have 
relieved  upon  the  relieved  in  the  oiiginal  contraCl,  have  relieved  againll  the  con- 

origiiia!  contraft, 

yet  will  not  relieve  againft  the  confirmatioa  of  it,  if  fairly  obtained. 

(i)      •  3^4.  note. 

£rmation 


Catclji'itfi:  Xatgafn. 


34+ 


iirmatlon  of  It,  where  there  is  no  pretence  of  fraud  or  impofitlon  Eariof  Ches- 
in  obtaining  it;  but  if  there  was  any  thing  of  that  complexion  in  ^j^rssEN.^* 
the  confirmation,  there  indeed  it  is  confidered  only  as  a  continua- 
tion of  the  firft  fraud. 

And  of  this  kind  is  the  Earl  of  Ardglaffe  v.  Mufchampy  I  Vern, 
237.  and  Wifeman  v.  Beakey  2  Ver7i.  121.  where  the  court 
looked  on  it  as  a  mere  contrivance  and  colourable  proceeding, 
arid  made  ufe  of  a.  very  ftrong  expreflion,  //  is  a  double  hatchitig 
the  cheat,  Thefe  were  cafes  heard  before  the  Lords  Commif- 
fioners. 

But  can  the  confirmation  here  be  faid  to  be  obtained  by  force, 
impofition,  or  contrivance?  The  defendant  was  far  ftom  being 
prefTmg  for  his  money,  even  after  the  death  of  the  Dutchefs  of 
Marlborough  y  for  he  ftayed  from  OBober  to  December  before  the 
old  contrail  was  confirmed.; 

And  though  there  is  no  cafe  to  warrant  relieving  againfl  fuch 
a  confirmation,  yet  there  is  a  ftrong  cafe  to  fupport  it.  Cole  v. 
Gibbons  znd  others,  and  Martin  v.  C(?/^  and  others,  3  Wms,  390. 
nvhere  Lord  Talbot  admitted^  that  had  all  depended  on  the  jirjl 
ajfignmenty  he  would  have  fet  it  aftdcy  as  being  an  unconfcionable  ad' 
vantage  made  of  a  neceffttoiis  man-y  but  tu  hen  the  perfon,  after  being 
fully  apprized  of  every  thing,  chofe  to  execute  a  deed  of  confrmation 
of  his  former  affignmenty  and  not  the  leaf  fraud  or  fur  prize  had  ap' 
peared  on  the  part  of  the  defendant  y  it  was^  he  faid^  too  much  for  any 
court  to  fet  all  this  afide. 

At  the  bottom  of  this  cafe  there  is  another,  that  goes  upon 
the  fame  principle,  where  Lord  Cowper  faidy  that  after  the  plain- 
tiff  had  coolly  y  and  without  atiy  pretence  of  fear  or  durefsy  entered  into 
a  bond  to  the  defendant^  he  had  thereby  afcertained  the  damages y  and 
ought  not  to  be  relieved. 

Upon  the  whole,  therefore,  I  fubmit  it  \.o  your  Lordfiipy  that    [,  345  ] 
there  is  nothing  u furious  in  this  contract,  which  can  warrant 
fetting  it  afide  upon  the  ftatutes. 

And  fuppofing  any  thing  unconfcionable  in  the  thing  original- 
ly, yet  Mr.  Spencer  taking  upon  him  voluntarily  to  confirm  it,  I 
cmnot  help  thinking  it  would  be  too  jnuch  for  a  court  of  equity 
to  overturn  fuch  a  bargain,  and  therefore  my  advice  is  to  relieve  ' 
only  againft  the  penalty  of  the  bond. 

«  Sir  Join 

The  Mafler  of  the  Rolls  :  *  Strange, 

The  firfi:  queftion  is,  Whether  the  dfendan^s  originally  advanc- 
ing 500I.  in  the  manner  depofed  by  Mr,  Backwell,  and  admits 
ted  by  himfelf  in  his  anfwery  and  the  bond  taken  upon  ity  are  is 
be  confidered  as  njurious  and  void  in  law  ? 

The  fecond  queflion  is.  If  the  bond  be  not  within  the  flatutes  of 
lifuryy  whether  the  barg:nn  is  of  fuch  a  nature  as  will  intitle 
the  parties  to  relief  on  the  circumflances  of  this  c.fe,  in  a  court 
of  equity  F 

The  third  queftion  is,  TVJicther  what  appears  to  have  been  done 
by  Mr,  Spencer,  after  the  death  of  the  Dutchefs  of  INIarl- 
borough,  will  vary  the  cafcy  or  influence  the  determination  of 
this  court  P 

Z  4  I  agree 
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Earl  ofCHEs-      J  agree  with  the  reverend  and  learned  judge,  that  the  contracl 

'^^jI^IsenI''      ^^^^  within  the  ftatates  of  ufury. 

The  1 2th  of  Jr.ne^  cap.  16.  appears  to  me  lobe  calcu- 
lated for  fuch  loans,  where  two  principal  circumflances  muft 
concaro 

i^i'r/r,  Y/here  there  is  an  agreement  for  payment  at  a  future 
day. 

And  fecond/y,  "Where  the  premium  for  forbearance  is  greater 
than  the  ftatate  allows. 
The  contingency  In  the  prefent  cafe,  if  the  contingency  happened  one  way, 
^-^^'u^^'^f^'  the  v/hole  money  was  loPt,  and  therefore  mny  be  properly  called 
Spencer  or  the  ^  wagcf  between  the  parties,  whether  Ivir.  i^pe^icer  or  the  Dut- 
Dutch-fs  of      chefs  of  Mnrlhorough  died  iirfi  ? 

dkT^ firTf^  It  is  faid,  if  the  deiign  of  the  parties  were,  one  fhould  borrow, 
and  the  other  lend  5000/.  the  colour,  or  fliift  to  evade  the  ftitute, 
will  not  avail. 

But  whether  an  agreement  be  ufurious  cr  not,  may  be  de- 
termined two  ways.' 

Firfty  On  the  verdi£l  of  a  jury,  on  a  plea  of  a  corrupt  agree- 
ment. 

Seco7tclIy^  By  the  court's  exerculng  their  own  judgment  on  the 
particular  circumftances  of  the  cafe. 
Where  a  bond  is  But  on  a  fcirrj  facias  againft  the  executors  of  Mr.  Spencer ^  no 
loft,  no  aaion  a6lion  could  be  maintained,  for  the  bond  being  loft  or  deftroyed, 
ed"  becaa^  ^not  could  not  be  pleaded  with  a  profert  hie  in  curia  j  and  it  was  fo 
pleadable  with  a  laid  down  in  the  cafe  of  Foot  and  others,  againft  'Jones,  Eaf,er 

^^^^  ^>  ^• 

The  other  method  of  the  court's  exercifmg  their  own  judgment 
is  fcill  open,  as  in  the  cafe  of  Roberts  v.  Treraaine,  CIaytj7i^s 
cafe,  5  Rep,  fliews  what  fort  of  fliifts  they  raufl  be  that  a  court 
will  confider  as  ap  evafion  of  the  ftatutes  of  ufury.  Comb,  125, 
(hews  what  are,  what  are  not  hazards ;  and,  amongit  oth.-r 
things,  Lord  Chief  j.uftice  Holt  faid,  dying  v/ithin  half  a  year  is 
[  34^  ]     no  hazard.    But  if  there  be  a  wager  between  tv/o,  it  is  not  ufurv  ; 

for  the  bargain  was  ^^;'/<^  Jide^  and  fo  laid  down  in  feveral  of  the 
old  cafes. 

The  prefent  cafe  is  fully  before  the  couit.  In  order  to  make 
it  ufurious,  it  muft  be  determined  to  be  a  fliift  to  get  an  exorbi- 
tant premium,  and  colourable  only  to  evade  the  ftatute. 

Now  it  appears  to  me  to  be  a  mere  bargain  on  chance,  a 
wager  v/hich  out-lived  the  othefg  Mr»  Spencer  or  the  Dutchefs  of 
Jldarlborough* 

Some  ftrefs  has  been  laid  by  the  plaintiff's  counfel  on  the 
word  Ie72d. 

But  I  think  that  concludes  nothing  as  to  the  nature  of  the  con- 
tra6f  itfelf,  but  is  a  playing  on  words  only.  Every  bargain  of 
this  kind  is  a  loan,  even  bottomree  contradls  are  fo,  and  exprefsly 
called  loans  by  atl  of  parliament. 


(1)        ancn,  fofi,  2  vol.  61. 


Therefore 
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Tlierefore  it  is  not  the  expreffion,  but  the  nature  and  intent  of  Earl  of  Ches- 
the  apreement  which  muft  determine,  whether  this  contract  be  a  '^^YJ^"'^ 
fmiple  loan  or  rifque.  The  intent  of 

the  agreement, 

and  not  the  cxprelnen,  determines  whether  a  contract  be  a  ioan  or  rifc^uc. 

To  be  fare,  one  reafon  why  fo  large  a  premium  has  been  al-  Bottomree  bonds 
lowed  on  bottomree  bonds,  was  out  of  regard  to  commerce  y  but  cal'r  the^  whole 
the  principal  reafon  muft  have  been,  that  they  are  not  M/ithin  the  money  is  i« 
ftatutes  of  ufury,  becaufe  the  whole  niouey  is  in  hazard.  hax,ard. 

I  am  clearly  of  opinion  therefore  on  the  firft,  point  the  bond 
was  not  ufurious,  and  confequently  not  void  in  lay/. 

The  fecond  quefiion  is.  If  the  bond  be  not  within  the  ftatute  of 
ufury,  whether  the  bargain  is  of  fuch  a  nature  as  will  intitle  the 
parties  to  relief,  on  the  circum.fl:ances  of  the  cafe,  in  a  court  of 
equity  ? 

My  advice  here  will  be  grounded  intirely  on  what  was  done 
after  the  death  of  the  Dutchefs  of  Marlborough,  and  therefore  I 
fhall  offer  nothing  on  this  head,  which  I  would  have  at  all  con- 
fidered  as  an  abfolute  determination  and  yet  I  fee  no  reafon  to 
quarrel  with  the  principal  cafes  that  have  been  cited,  becaufe 
they  do  not  come  up  to  the  prefent,  nor  ¥/ould  I  be  underflood 
to  abate  of  the  force  of  them  in  any  refpe<SI:, 

There  are  many  circumftances  on  the  part  of  the  defendant 
that  put  his  cafe  in  a  favourable  light.  There  v/as  no  intention 
of  fraud  in  him  J  the  fcheme  came  from  Mr.  Spencer,  not  from 
him  '5  the  money  was  advanced  on  the  borrower's  own  terms, 
after  it  h^d  been  refufed  by  others,  and  not  thought  a  good  bar- 
gain according  to  the  rules  of  calculation  of  chances. 

But  iliil  1  think  there  may  be  cafes  where  this  court  v>dll  in-  There  may  be 
terpofcj  to  prevent  improvident  perfons  from  ruining  themfelves  cafes  where  the 
before  the  expe6lancy  falls  into  poiTelTion,  though  no  exprefs 

.         f  .  •/  ?  to  t  pnle  to  prevent 

fraud  or  impofition  appears.  improvident 

pcrlons  from 

ruining  themfelves,  though  no  exprel'ii  a  uud  appeai-s. 

'  Every  ferious  and  confiderate  perfon  muft  fee  the  fad  necelTity  Agreements  of 
there  is  for  the  court's  keeping  a  ftrift  hand  over  agreements  of  dentnd  on"their 
this  fort,  but  then  they  muft  ftill  depend  on  their  particuhir  cir-  particular  cir- 
cumftances  ;  and  it  is  not  at  all  advifeable  to  give  too  particular  cumflances-- 
reafons  in  determinations  of  fuch  cafes.  [  3t7  J 

The  third  queftion  is.  Whether  ivhat  appears  to  have  heen  done 
by  Mr,  Spencer,  after  the  death  of  the  Dutchefs  of  Marlborough, 
will  vary  the  cafe,  or  ijifluence  the  determination,  of  this  court  (  I )  ? 

And  I  am  of  opinion,  the  plaintiffs  are  intitled  to  no  other 
relief  than  in  refpedl:  of  the  penalty,  on  payment  of  10,000/, 
and  intereil  upon  it,  from  the  death  of  the  Dutchefs  of  Marl' 
borough, 

I  will  now  take  a  view  of  the  different  fituation  of  Mr.  Spcn'» 
cer  in  1744,  and  1738. 


(i)  ?of.  354.  note. 


In 
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Earl  ofCHEs-  In  1758,  notwithflianding  he  had  a  large  income,  he  was  In- 
TERFIE1.D 'z/.  Yolved  in  great  difficulties,  and  extremely  embarraffed  how  to 
]^^^^^^'  pay  his  creditors  :  he  was  obliged  to  mortgage  his  expeftacions 
from  the  Dutchefs,  which  was  a  dangerous  experiment,  as  it 
might  have  defeated  them  intirely  :  but  in  1744,  upon  the  death 
of  the  Dutchefs,  he  came  into  the  pofleffion  of  fo  great  an  income, 
as  enabled  him  to  difcharge  his  debts  foon  j  all  he  defired  for 
doing  it,  was  time,  and  he  had  it. 

It  is  not  material  who  took  the  firft  ftep  towards  the  new  agree- 
ment ;  two  months  elapfed  before  it  was  abfolutely  compleated, 
and  LoftWy  Mr.  Spencers  agent,  wrote  to  the  defendant  by  his 
mafter's  order,  the  31ft  of  OSiober,  to  bring  a  bond  and  judg- 
ment 5  there  was  not  the  leaft  circumftance  of  undue  behaviour 
in  the  defendant,  or  force  upon  Mr.  Spencer  j  and  it  appears 
in  evidence,  that  Mr.  Spencer^s  fixed  defign  was  to  pay  off 
the  whole,  as  foon  as  he  could,  with  a  preference  to  the  defend- 
>  ant,  who  Mr.  Spencer  himfelf  faid,  had  treated  him  as  a  Gen- 
tleman. 

In  confcquence  of  this  intention,  he  paid  the  defendant  looo/, 
at  one  time,  and  a  fecond  1000/.  at  another,  and  there  are  fre- 
quent declarations  of  Mr.  Spencer  proved,  of  his  being  extremely 
well  fatisfied  with  this  tranfa£lion  from  firft  to  laft. 

But  perhaps  it  may  be  faid,  Mr.  Spencer  was  not  fully  apprized 
of  the  nature  of  the  bargain,  and  that  he  might  have  been  re- 
lieved on  the  firft  bond. 

Even  this  circumftance  is  not  wanting  in  the  prefent  cafe,  for 
Lofthis  depofition  is,  that  on  afking  Mr.  Spencer  in  1738,  what 
fecurity  he  was  to  give  Sir  Abraham  Janjfen,  he  replied,  Janjpn 
much  doubted  if  a  bond  would  be  valid  at  law,  and  therefore 
feemed  inclined  rather  to  take  a  note  or  memorandum  for  it 
only. 

This  {hews  Mr.  Spencer  was  apprized  of  the  nature  of  this  con- 
traft,  and  the  doubtfulnefs  of  its  validity  in  point  of  law. 

Mr.  Spencer  continued  in  the  fame  mind  from  the  beginning 
to  his  death,  and,  to  the  laft,  fliewed  a  refolution  to  confirm 

the  bargain, 

^ojiohitsm  Contrads  of  a  poft  obit  nature  in  general,  are  by  no  means  to 

b-Tou"t  "danced  cncouragcd,  are  of  a  dangerous  tendency,  a  publick  mifchief, 
in  a  come  of  and  not  to  be  countenanced  in  a  court  of  equity  :  but  I  ground 
ecjuity.  Yny  advice  only  on  the  particular  circumftances  of  this  cafe,  and 

think  there  may  be  relief  given  in  other  cafes,  where  fuch  ftrong 
circum.ftances  do  not  concur. 

I  am  very  far  from  blaming  the  plaintiffs  for  fubmitting  the 
cafe  to  the  confideration  of  the  court,  but  think  they  did  ex- 
[  348  ]      tremely  right ;  and  my  humble  advice  upon  the  whole  is,  to  re- 
lieve only  on  the  penalty  of  the  bond. 
The  idea  of  Lord  Chief  Jufticc  Lee  :  The  firft  point  is,  As  to  the  nature 

uiuryiutAiS  ufurv,  confidercd  either  according'  to  the  Common  law,  Di-^ 

country  ruiiy  .  ^  °_  .  ~  ,. 

fixed,  by  the     viiic  iaw,  Civii  law,  or  Canon  law.    It  would  be  mupending 

pretniuHi  tor 

forbearance  of  money  being  fettled. 

time 
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time  to  mention  any  tiling  on  this  head,  becaufe  the  idea  of  ufury  Ear'  of  Ches- 
in  this  country  is  fully  fixed,  and  the  premium  for  forbear:/nce  ^  JA^^s^s£I^T* 
of  money  fettled  by  llatute.  \ 

In  2  And,  15,  and  MafotiY,  Jbdy,  Comk  126.  and  Cartl\  ^8. 
the  true  diftinftion  is  taken  between  a  colourable  and  a  fair  aiid 
abfolute  hazard  of  the  principal  money  ,  if  of  the  former  fort, 
the  bargain  is  ufurious,  if  of  the  latter,  it  is  out  of  the  llatute.    ^  ^.  ^ 

The  material  and  true  reafon  why  bottomree  bonds  are  not  are  not  uiurums, 
ufurious  is,  becaufe  they  are  not  within  the  ftatutes  of  ufury,  becaufe  not 
and  reafons  of  trade  were  the  only  inducements  to  the  court  to  ^'i^hm  the  Ora- 

,  .    ,  .     ,     ^  ^  tutes  ot  ulury. 

countenance  this  kind  or  contracts. 

The  defendant's  contraft  can  be  confidered  only  as  a  real  where  the  pro- 
hazard,  and  it  does  appear  to  me  very  clearly,  on  looking  into  jj' ^^J*"^  ""^^ 
all  the  books,  that  courts  of  law  have  always  held,  wliere  the  forbearance^  the 
profit  the  lender  is  to  have,  is  for  the  hazard,  and  not  for  the  contraftisaot 
forbearance,  the  contradl:  is  not  ufurious.  ulunous. 

In  Molloy  de  jure  markimo^  lib.  2.  cap,  II.  feci,  14.  he  fays, 

MoJ}  certain  it  if,  that  the  greater  the  danger  is^  if  there  be  a 

real  adventure,  the  greater  may  the  proft  be  of  the  money  ad- 
,  **  vanced,  and  fo  hath  the  fame  been  the  opnnioti  of  the  Civilians, 

and  like-wife  fome  divines,  <  though  others  feem  to  he  of  opinion,  that 
*^  any  profit  or  advantage  ought  net  to  be  made  of  money  fo  lent,  no 
**  more  than  thofe  that  are  advanced  on  fimple  loan,  and  on  the  peril 
*^  of  the  borrower.     However  all,  or  mofl  of  the  trading  nations  of 

Chriftendom  do  at  this  day  allow  of  the  fame,  as  a  matter  mofl 

reafonable,  on  account  of  the  contingency  or  hazard  that  the  lender  ^ 
*^  runs  ;  and  therefore  fuch  money  may  be  advanced  fever  a  I  waySy 

and  a  profit  may  arife,  fo  that  there  runs  a  peril  on  the  lender.''* 

I  fhall  fay  no  more  on  this  head,  but  on  the  fecond  point  Recommended 
fubmit  it  to  your  Lordflnp,  whether  it  will  not  be  worth  while,  ty^trconfider'^^" 
for  courts  of  equity  to  confider,  how  they  may  prevent  bargains,  how  to  prevent 
where  a  lender  runs  away  with  double  what  he  advanced,  and  to  '^^^^J^'^^^J 
bring  them  within  the  meafurc  prefcribed  by  the  legillature,  the  ^way  with 
legal  premium  for  money.  double  what  he 

I  fpeak  of  the  fecond  point  in  this  -general  manner,  becaufe 
what  Mr.  Spencer  has  done  with  regard  to  the  confirmation,  has 
taken  away  what  might  have  been  objetfled  to  the  bargain's  be- 
ing unconicionable,  as  it  ftood  originally. 

Now  if  the  contraft  at  firil  fliould  appear  to  be  attended  with 
fuch  circumftances  as  might  induce  a  court  of  equity  to  refcind 
it  intirely,  or  moderate  it  only  yet  the  new  agreement  would 
ferve  to  give  it  a  ftrength  which  it  had  not  before. 

I  Domat.  fol.  136.  ytT.  4.  intitled.  Of  the  prohibitions  to  lend 
money  to  fons  lining  under  the  paternal jurifdi^ion.  [  3'19  J 

The  lending  of  money  to  fons,  who  are  fiill  under  the  power  and  By  decree  of  the 
tuition  of  their  fathers,  being  to  them  an  occafion  of  debauchery,  is  one  -R<'""«f^natejall 
of  the  pernicious  effects  of  ufury  ^  audit  was  by  reafon  of  the  facility  fori?,'i'iving  un-. 
of  borrowing  mo?iey  of  ufurers,  that  the  corruption  of  the  manners  of  d<  i-  the  p.itemal 
the  wuth  in  Rome'  was  come  to  fuch  a  height,  and  attended  with  lueh  j^'^'i^''^'^^'* '^j 

i  r  n     '      1-     ^■r     1  i     ■  It    *-on  Uacicd  by  thc 

conjequences,  that,  to  reftram  this  dijordery  a  regulation  was  made  by  y^y^^^  ^f  money, 

are  declared  null 

without  any  difluadtion,  except  the  creditor  advanced  it  for  a  cuufe  that  was  jull  and  rcalbnable. 

<7  decree 


Earlof Cht;?!-  a  decree  of  the-fenate^  called^  TIv^  I- lacedonian  Decree,  from  the' 
Jak^sen^     ^'-^^^  lifiirer  ivbo  gave  occahon      it^  hy  luhlch  all  obligations  of  ' 

fons  living  under  the  p&rental  jurifdicli'ju.^  : '.r/raaed  hy  the  loan  of 
moneyy  ivere  declared  null  luithaui  any  difinSiion.  But  if  any  creditor 
had  lent  money  for  a  caufe  that  was  jifl  and  reafonahle^  fujicient  to 
fupport  the  equity  of  the  obligation  %  it  'was  by  a  favourable  interpreta- 
tion of  the  decree  of  the  fenate,  that  this  cafe  was  to  be  oicepted  from 
the  general  prohibition^  according  to  the  quality  of  the  ufe  to  which  the 
fon  put  the  money  which  he  had  borrowed* 

The  defendant  had  this  exception  in  his  favour^  for  the  con- 
tracl  wRvS  made  in  order  to  empower  Mr.  Spencer  to  pay  juft  debts 
to  his  tradefraen^  and  applied  accordingly. 

It  appears  by  the  authority  of  Cole  v.  Martin^  in  3  Wms»  a 
fiibfeqiisnt  deliberate  acl:,  where  the  party  is  fully  informed  of 
everything,  makes  the  bargain  good - 
^  In  the  cafe  of  Cann  v.  Cann^  1  Wms,  727.     Lord  Maccles- 

jiff/W  makes  ufe  of  thefe  expre (lions.  Indeed  if  the  party  releafngis 
ignorant  of  his  right  y  or  if  his  right  is  concealed  from  him  hy  the 
.  -  perfon  to  whom  the  releafe  is  made,  thefe  will  be  good  reafons  for 
.  the  fetting  aftde  of  the  releafe  \  but  folemn  conveyances,  releafes,  and 
agree?nents^  made  hy  the  parties^  are  not  fUghtly  to  he  blown  off  and 
fet  afide. 

But  here  the  right  was  not  concealed  from  Mr.  opencer,  for 
the  fubfequent  agreement  appears  to  be  made  deUberately,  there 
was  no  kind  of  fraud  in  any  one  circumfiiance  attending  it  \  and 
therefore  I  concur  in  offering  my  advice  in  the  fame  way  with 
the  Mailer  of  the  Rolls,  and  Mr.  Jufiice  Burnet  (i). 
"Lord  Chief  Juf-  Lord  Chancellor  :  Before  I  proceed,  it  is  proper  to  mention 
tice  i^ni/is  being  ^Hat  Lord  Chief  Juftice  JVilles,  beine^  ill.  has  furniflied  me  with 

lii,  ngnined  his  ,  .  r       i       i  i         i      •      i         ■       r  t 

concurrence  In  realons  by  letter,  and  autnonzed  m.e  to  lay,  he  concurs  m 
the  fams  opinion  opinion  with  me  in  the  three  points  that  are  made  in  the 

In  the  next  place,  the  able  affiftance  I  have  had  in  this  caufe 
makes  my  talk  much  eafier,  and,  unlefs  the  novelty  of  the  cafe 
called  upon  me  to  give  my  reafons,  I  might  very  well  be  excufed 
from  faying  any  thing  on  a  fubjetSl,  that  has  been  fo  fully  and 
learnedly  difculTed  already  ;  and  if  I  could  have  forefcen  on  what 
points  this  matter  would  have  turned,  fliould  have  fpared  the 
learned  j  udges  their  trouble. 

The  firft  point.  Whether  the  frf  hovid  is  void  in  la%v,  hy  virtue 
of  the  flat  utes  of  v fury} 

The  fecond  point,  If  it  is  valid  in  law.  Whether  it  is 
I  35^  3  contrary  to  confcience,  and  relievable  upon  any  head  or  principle  of 
equity} 

The  third  point  is.  Whether  the  new  fecurity  given  by  Mr. 
Spencer  after  the  death  of  the  Dutchefs  of  Marlborough,  amounts 
to  a  confirmation,  and  is  fufficient  to  bar  the  plaintiffs  of  relief. 

The  firft  is  a  mere  queftion  of  law,  on  the  conftru£fion  of  the 
flatutes,  and  therefore  to  be  confidered  exactly  in  the  fame  light, 
as  in  a  court  of  Common  law,  and  as  if  an  adlion  had  been 
brought  on  the  bond. 

(I)  Pc/?.  354.  note. 

My 


Catching  TBatgafn. 

My  Lords  tlie  Judges  are  very  clear  in  their  opinion^  the  bond     ^  ^' 
was  not  ufurious,  and  if  I  had  been  doubtful  myfelf  in.  this  jai^ssj.,.. 
point,  I  fhould  have  thought  notwithflanding,  I  was  as  much 
bound  by  their  judgment  novi^,  as  if  I  had  fent  it  to  be  tried 
at  law. 

But  I  have  no  doubt  at  all  of  this  contract's  being  out  of  This  contrad  a 
the  ftatutes  of  ufury,  and  do  not  intend  to  go  through  the  ^jfj^Yn''-he"ita 
authorities  on  this  head,  as  they  have  been  fully  oblerved  upon  j-utes  of  ufury 
already  :  It  is  a  plain  fair  wager,  and  not  v/ithin  the  ftatutes^  (i). 
becaufe  no  loan.  ^ 

But  if  a  loan,  it  has  been  argued  for  the  plain  tilts,  that  an 
agreement  to  receive  more  than  principal  and  legal  intereft,  on 
any  event,  is  ufurious,  and  contrary  to  the  ftatutes. 

I  Domat.  115.  tk!e,  5,  The  civil  law  has  very  nice  diftinc- 
tions  ow  commodatum  and  mutuum.  As  to  cornmcdatum^  it  is  under- 
ftood  in  the  fame  fenfe  the  law  of  England  underftands  it ;  but 
by  mutuum  the  civilians  mean  a  loan,  where  the  thing  lent  is  to 
be  reilored  in  genere  \  when  any  thing  was  to  be  paid  for  hire,  it 
came  under  the  head  of  locatw  &  conduBum,  The  Com.mon  law 
has  not  adopted  thefe  nice  diilinclions.  On  a£lions  for  money 
ent,  it  is  expreflcd  by  mutuo  data  6f  accomrnodata. 

Even  money  on  a  rifque  is  called  a  loan,  as  in  the  cafe  of  a 
bottomree  bond,  the  11  H.  7.  ch,  8.  The  ftatute  contains  a  ge- 
neral prohibition  of  ail  ufury,  but  fays,  w'lt'hQMt  condition  and  ad- 
venture from  hence  it  appears  they  underftood  an  advantage 
might  be  inferted  in  a  loan  of  m.oney,  and  therefore  the  inferting 
of  a  contingency,  will  not  prevent  it's  being  a  loan. 

If  there  has  been  a  loan  of  money,  and  an  infertion  of  a  contin-  If  there  be  a 
gency,  which  Q;ives  a  higher  rate  of  intereft  than  the  fbatutes  ai-  lo^no^  money, 
low,  and  the  contingency  goes  to  the  intereft  only,  though  real  cy  inferted,  " 
and  not  colourable,  and  notwithftanding  it  be  a  hazard,  yet  it  v^hithgives 
has  been  held  to  be  ufurious  :  Where  the  continiiency  has  re-  ffj^, 

_^  o       y  legal  interelt, 

lated  to  both  principal  and  intereft,  and  a  higher  rate  of  in-  though  real  and 
tereft  taken  than  allowed  by  ftatutc  ;  the  courts  have  there  in-  not  colourable,  • 
quired,  whether  it  was  colourable  or  not,  and  v.-i thin  the  diilinc-  ye^itis  mVious 
tion  taken  in  the  cafe  of  Roberts  v.  Trefnaine,  by  Mr.  Juftice  (?-). 
Dodderidge. 

Firji,  (faid  he)  if  I  lend  100/.  to  have  120/.  at  the  year's  If  acifualtygoes 
end  upon  a  cafualty,  if  the  cafualty  goes  to  the  intereft  only,  ^0  ^-^V"^^')"'^ 

J  ,  •  only.  It  IS  ufury  J 

and  not  to  the  principal,  it  is  ulury,  for  the  party  is  lure  to  have  if  principal  and 
the  principal  again,  come  what  will  come  :  but  if  the  principal  interest  both  in 
and  intereft  both  are  in  hazard,  it  is  not  ufury.  "^^'^ 

Seco/nliy,  If  I  fecure  both  intereft  and  principal,  if  it  be  at  the 
will  of  the  party  who  is  to  pay  it,  it  is  no  ufury  ;  as  if  I  lend 
to  one  100/.  for  two  years,  to  pay  for  the  loan  thereof  30/. 
and  if  he  pay  the  principal  at  the  year's  end,  he  fhall  pay  "no-  ^  , 

tiling  for  intereft,  this  is  not  ufury;  for  the  party  liath  his  elec-    L  35^  J 
tion,  and  may  pay  it  at  the  firi'l  year's  end,  and  fo  difcharge 
himfclf. 

(0     Lannigo  v.  GouIJ,  2  Bun.   7 1 5.         (2)  ^(tQMoi/ev.  Ullfm,  4  Darn. 

Eafi,  353. 

Alt'iou  rh 
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Earl  of  Ches-  Altlioueh  tKis  contra£l  has  been  called  a  loin,  yet  It  Is  merely 
jANssEN.  ^  ^^^^  chance,  and  1  agree  with  my  Lords  the  Judges,  the 
Eeafonforad-  found  and  fundamental  reafon  for  admitthig  bottomree  bar- 
mating  bottom-  gains,  is,  their  being  out  of  the  ftatutes  of  ufury ;  for  confidera- 
theirbdn"^out'  ^^^"^     commerce  cannot  fupport  them,  if  held  to  be  within  the 

of  the  Aatucesof  ftatUtes. 

ufury.  The  counfel  for  the  plaintiffs,  by  way  of  obje£l:ion,  laid  great 

ftrefs  on  diElums  of  Judges,  that  particular  care  muft  be  taken 
there  is  no  communication  for  the  loan  of  money  ;  therefore,  fay 
.  they,  this  being  originally  an  agreem.ent  for  borrowing  on  one 
part,  and  lending  on  the  other,  is  ufurious. 
Loans  upon  a        A  very  good  anfwer  has  been  already  given  to  this,  that  the 
conlimency^  no  ^^^^  ^^^^^  fubllantial  foundation  of  the  agreement  muft  be  con- 
more  ufuLioas    fidered,  and  not  mere  expreffions  only  ;  but  1  will  add  to  it,  that 
tfian  boLtomiee   loans  upon  a  real  and  fair  contingency  cannot  be  faid  to  be  ufuri- 
ous, any  more  than  in  the  cafe  of  bottomree  bonds. 

And  the  very  dating  of  the  faft,  on  the  purchafing  of  an  an- 
nuity, or  on  the  fale  of  goods,  will  prove  the  obfervation, 

A  man  may  purchafe  an  annuity,  on  as  low  terms  as  he  can  ; 
but  if  he  fets  out  at  firfh  with  borrowing  a  fum  of  money,  and 
then  turns  it  into  the  fhape  of  an  annuity  afterwards,  this  is  a 
Ihift,  and  an  evaiion  to  avoid  the  ftatutes  (i). 

It  is  lawful  likewife  for  a  man  to  fell  his  goods  as  dear  as  he 
can,  in  a  fair  way  of  fale ;  but  if  A»  applies  to  to  lend  mo- 
ney, and  oflers  to  allow  more  than  the  legal  intereft,  and  j?. 
fays,  no  !  I  will  not  agree  to  your  propofal  on  thefe  terms,  but 
I  will  give  you  fuch  a  quantity  of  goods,  and  you  fhall  pay  me 
fo  much  at  a  future  time  for  them,  beyond  the  price  I  now  fix, 
and  then  chaiges  an  extravagant  profit  •,  this  is  a  fliift  toget  more 
than  the  legal  intereft,  and  is  ufurious. 

On  the  fecond  head.  I  fhali  follow  the  prudent  example  of 
Mr.  Juftice  Burnet^  by  not  giving  any  dire<ft  opinion,  but  at  the 
fame  time,  the  arguments  in  this  caufe  have  made  it  neceflary  to 
fay  fomething. 

Contraas  ofthls  jvJq  wife  and  good  man  will  aflert  fuch  bargains  deferve  en- 
^m-hT^''^        couragement,  for  as  they  are  productive  of  prodigality  on  the 

one  hand,  fo  do  they  beget  extortion  on  the  other  5  want  and 

avarice  always  generating  one  another,  and  thefe  contra£ls  Hiay 

be  truly  fiiid  to  be  vitia  temporh. 

This  court  can  certainly  relieve  againft  all  kinds  and  fpecles  of 

fraud. 

Fraud  may  either  be  dolus  malus^  a  clear  and  exprefs  fraud,  or 
fraud  may  arife  from  circumftances,  and  the  neceffity  of  the  pe-r- 

fon  at  the  time. 

There  are  alfo  hard  unconfcionable  bargains,  which  have  been 
conftriied  fraudulent  (1),  and  there  are  inftances  where  even  the 
common  lav/  hath  relieved  for  this  reafon  exprefsly. 

(1)  ^.//^  340.  Richards  v.  Brouon,  1 33.  Gnjoyne  v .  Heaton^  1  Bro,  Cha.  Repm 
CcnjLip.  770.  10.  Sed  vidi  Willis  v.  Jerne^an,  foji,  z 

(2)  Bamardifton  v.  Lingood,  poj^,  2  vol.    vol.25  I. 

James 


Catcljing:  'Batgafit.  35^ 

James  V,  Morgan,  I  Lev.  iii.  was  a  cafe  of  this  Vind.  Jf-  Earl.of  Ches- 
y////7^/V  to  pay  for  a  horfe,  a  barley  corn,  a  nail,  and  double  every  janss£k.  * 
nail,  and  avers  that  there  were  32  nails  in  the  flioes  of  the  horfe, 
which,  doubling  each  nail,  comes  to  500  quarters  of  barley  ; 
and  upon  non  affnmpfit  pleaded,  the  caafe  being  tried  before  Mr. 
1\x^\c^  Hide  -^t  Hereford',  he  dire£led  the  jury  to  give  the  va- 
lue of  the  horfe  in  damages,  being  8/.  and  fo  they  did  ;  and 
it  was  afterwards  moved  in  arreft  of  judgment  upon  a  flip  in 
the  declaration,  which  was  over-ruled,  and  judgment  given  io^ 
the  plaintiff. 

But  this  court  will  relieve  againfl  prefumptlve  fraud,  fo  that  F^'^ud  muftbs 
equity  goes  further  than  the  rule  of  law,  for  there  fraud  muft  be  buTeqtiky^r'^*- 
proved,  and  not  prefumed  only.  iieves  againft 

To  take  an  advantage  of  another  man's  neceflity,  is  equally  Fc^umpcive 
bad,  as  taking  advantage  of  his  weaknefs,  and  in  fuch  fituation, 
as  incapable  of  making  the  right  ufe  of  his  reafon,  as  in  the 
ether. 

In  the  marriage  brocage  bonds,  one  of  the  parties  to  the  mar- 
riage only  is  deceived  and  defrauded,  and  not  either  of  the  parties 
to  the  marriage-brocage  bond,  and  yet  the  court  have  reUeved, 
for  they  hold  it  infe^led  by  the  fraud,  and  relieve  for  the  fake  of 
the  publick,  as  a  general  mifchief. 

In  like  manner,  where  a  debtor  enters  into  an  agreement  with 
a  particular  creditor,  for  a  compofition  of  10 s.  in  the  pound, 
provided  the  reft  of  the  creditors  agree,  and  this  creditor  at  the 
fame  time  makes  a  private  clandeftine  agreement  for  his  whole 
debt,  and  though  no  particular  fraud  to  the  debtor,  yet  as  it  is  a 
fraud  on  the  creditors  in  general,  who  entered  into  the  agree- 
ment, on  a  fuppofition  the  compofition  would  be  equal  to  them 
all,  the  court  has  relieved  (i). 

So  in  bargains  to  procure  offices,  neither  of  the  parties  is  de-  , 
frauded  or  unapprized  of  the  terms,  but  it  ferves  to  introduce  un- 
worthy objefts  into  publick  offices ;  and  therefore,  for  the  fake 
of  the  publick,  the  bargain  is  refcinded. 

Political  arguments,  in  the  fulleft  fenfe  of  the  word,  as  they  jPoikical  argu- 
concern  the  government  of  a  nation,-  muft,  and  have  always  ^^^^^^^  us^they 
been  of  great  weight  in  the  confideration  of  this  court,  and  tho'  government  of 
there  may  be  no  dolus  malus^  in  contracts  as  to  other  perfons,  yet  a  nation,  of 
if  the  reft  of  mankind  are  concerned  as  well  as  the  parties,  it  may  ^^^^f^} 
properly  be  laid,  that  it  regards  the  publick  utility.  this  courc. 

In  the  cafes  before  this  court,  there  have  been  fometimes  proof 
of  a£lual  fraud,  fuch  as  Berney  v.  Pitty  the  Earl  of  Ardgiafs  v. 
Mufchampy  and  feveral  others. 

In  thefe  cafes  tbo,  fraud  has  been  conftantly  prefumed,  or  in- 
ferred from  circumftances,  and  conditions  of  parties  ;  weak- 
nefs and  neceffity  on  one  fide,  and  extortion  and  avarice  on  the 
other,  and  merely  from  the  intrinfie  unconfcionablenefs  of  the 
bargain. 

The  next  kind  of  deceit  is,  upon  other  perfons  who  were  not 
parties,  as  anceftor  and  father,  and  the  heir  and  cxpcdlant, 

(l)  Surrett  v.  Sfdkr,  ante  105.  2  Vef.  156.        M'lddUton  v.  O/r/.W,  \  P.  W.  768. 

%  where 
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€auijim  'Bargain. 


Earl  of  Ches-  where  by  contrivance  an  heir  or  a  fon  have  been  kept  from  dif- 
Janss^enT*  doling  his  affairs  to  a  father,  or  other  relation,  and  by  that 
means  prevented  from  being  fet  right,  and  undeceived  ;  and  the 
anceftor  or  father,  have  iikev^ife  been  feduced  to  leave  their  for- 
tunes, to  be  divided  among  a  fet  of  dangerous  perfons,  and  com- 
mon adventurers. 

Th|.t  there  was  unconfcionablenefs  in  the  very  nature  of  the 
bargain,  the  hawking  it  about  fhews,  that  there  was  alio  a  deceit 
and  deiufion  on  the  Ducchefs  of  Marlborough^  who  ftood  in  loca 
parentis^  appears  from  the  evidence  of  Mr.  Backwell^  who  fwears 
it  was  intended  to  be  carefully  concealed  from  her^  and  that  fhe 
fhould  never  hear  of  it. 

And  yet  I  do  admit  more  circumilances  appear  here  in  favour 
of  the  defendant,  than  have  concurred  in  the  reft  of  the  cafes : 
Mr.  Spencer  was  30  years  of  age,  there  is  no  foundation  to  fay 
he  was  a  weak  man,  nor  any  charge  in  the  bill  of  that  kind,  the 
bargain  v/as  unfought  for  by  the  defendant,  and  intirely  proceed- 
ing; from  the  borrower,  who  v/as  of  a  broken  conftitution ;  the 
money  too  was  borrowed  for  an  honeft  purpofe,  to  pay  debts,  and 
yet,  I  would  by  no  means  have  it  ij^nderftood,  that  this  intention 
alone  will  in  all  cafes  fan61:ify  fuch  a  bargain. 

In  thofe  cafes  where  it  has  been  inferted  in  the  defeazance, 
that  the  Iend<^r  fhould  iofe  his  money,  if  the  borrower  dies  before 
father  o  -  '  ,  r  ;  I  always  thought  there  was  good  fcnfe  in 
tlie  wo  .-;  court  upon  thofe  claufes,  thai  this  does  not  dif- 

ference the  c:tf-  jii  reifon  at  all^  for  in  ihefe  cafes^  if  the  tenant  in  tail 
died)  li^nng  ihc  fiher^  the  debt  would  be  loji  of  courfe,  and  therefore 
€>cprcjji;:g  v  •  nyuctdarly  in  the  defeazance^  made  the  bargain  the  worfcy 
as  being  dent  to  colvur  a  bargain^  that  appeared  to  the  lender  himfelf 
unconfciov.ahlc. 

Law-makers  in  -^^^^  Attorficy  General  faid,  that  it  was  a  vain  and  wild  imagl- 
Rome  thought  it  nation,  to  think  any  general  law  can  prevent  prodigality  and  ex- 
necefjai-y,  to  put  travao  ance,  and  yet  the  law-makers  in  ancient  Rome,  though 

a  prodiL'al  under    1       °  r-  1  1  i       1  n     '  ^ 

the  care  of  a     ^hey  werc  not  10  v/eak  as  not  to  know,  that  laws  to  reltram  pro- 
curator, digals  might  be  ufelefs  in  many  inftances,  thought  it  neceffary 
ftlll  to  put  a  prodigal  under  the  care  of  a  curator,  and  alfo  made 
their  iTccaow^  fenatus-confulium  Macedonianum  meiely  with  a  view 
to  prevent  it. 

Whatever  may  be  called  a  legillative  authority  in  this  court,  I 
utterly  difclaim  ;  but  fo  far  as  the  court  have  already  gone  in 
cafes,  fo  far  as  I.ord  Nottingham^  Lord  Cowper^  Lord  King,  and 
Lord  Talboty  have  gone  in  the  feveral  cafes  before  them,  I  think 
myfelf  under  an  indifpenfable  obligation' of  following. 

I  have  fpent  fo  much  time  principcdly  with  this  view,  that  the 
work  of  this  day  may  not  be  mnfunderftcod,  as  if  the  court  had 
departed  from  their  former  precedents,  and  eftabliihed  a  new  one 
for  unconfcionable  bargains. 
Brokers  for  pfi     Poft  ohit  bargains,  2iVi(S.  junBi7n  annuities,  have  got  their  bro- 
•'f-a^n^^^"''^"'^  kers  and  faftors  about  this  town,  and  I  would  willingly  (liut  the 
tlis,  ouVnttobe  door  againft  fuch  perfons,  and  am  not  afiiamed  to  own,  I  fhall 
difcourlged  in    always  be  ready,  confiftent  with  the  rules  of  equity,  to  correct 
f^^^^Yx  enormities. 

The 
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The  third  point  is,  IVhether  the  new  fecurity  given  hy  Mr,  Earl  of  Che s- 
Spencer,  afler  the  death  of  the  Dufchefs  of  Marlborough,  amounts  '^Ya^sszviT 
to  a  ^otifinnation^  and  isfuffi,cient  to  bar  the  plaintiff  of  relief 

If  the  hrft  bond  had  been  void  at  law,  no  ntw  agreement     [  354  ] 
would  have  made  it  better,  the  original  corruption  would  have 
infecVed  it  throughout. 

But  as  bargains  that  are  not  cognizable  at  law,  are  properly  New  agreements 
the  fubieft  of  this  court's  confideration,  nev/  agreements  and  "^f^  connnn, 

J  f,  ,  ,         .-,0         I'l      what  was  at  hrft 

new  terms  may  conhrm  what  might  other  wile  nave  admitted  a  a  doubtful  bar- 
queflion  as  to  the  fairnefs  of  it  ( i).  gain. 

The  evidence  feems  to  prove  clearly,  that  there  was  no  com- 
pulfion  on  Mr.  Spencer  at  this  time,  his  neceffities  were  intirely 
over,  for  2  i  ,000  /.  a  year  was  by  the  difpofition  in  the  Dutdiefs's 
will  added  to  7000/.  a  year  he  had  before,  fo  that  a  little  more 
than  a  third  of  his  annual  income  would  have  difcharged  the  de- 
fendant's whole  demand. 

In  the  next  place,  the  Dutchefs  being  removed  out  of  the  way, 
the  danger  of  her  coming  to  the  knowledge  of  it  was  gone,  fo 
that  he  was  delivered  from  that  circumftance  likewife  j  and  fur- 
ther, there  was  no  anceftor  or  relation  living,  on  whom  any  de- 
ceit or  delufion  could  be  praclifed. 

Loftiii?>  evidence  of  Mr.  Spencers  declarations  as  to  Mr.  Janf 
fen\  doubting,  whether  the  firft  contrail  was  legal  or  valid,  is  a 
ftrong  circum [lance  to  fhew  Mr.  Spencer  was  fully  apprized  of 
the  nature  of  it,  and  no  fraud  or  impofition  therefore  can  be  fug- 
gefted  on  this  head. 

The  confirmation  here  is  much  ftronger  than  in  the  cafe  of 
Cole  and  Martin,  becaufe  the  original  bargain  here  is  attended 
with  much  fairer  circumftances. 

Mr.  Spencer  here  is  a  debtor,  and  Sir  Abraham  JanJJen  might 
have  diftreffed  him  by  bringing  an  aftion,  and  yet  fo  far  was  he 
from  taking  this  advantage,  that  he  waited  two  months  without 
ftirring  one  ftep  in  the  affair. 

The  plaintiff's  counfel  have  faid,  there  has  been  only  one  cafe 
of  confirm.atlon,  where  this  court  have  decreed  in  favour  of  it, 
but  feveral,  where  the  court  have  fet  afide  bargains  notwithftand- 
ing  confirmations,  and  inftanced  in  the  Earl  of  Ardglafs  v.  Muf- 
champy  and  Wifematt  v.  Beake, 

But  the  circumftances  in  the  firft  of  thefe  cafes  are  not  at  all 
applicable  to  the  prefent,  the  fame  fraud  attended  the  confirma- 
tion, as  the  original  bargain  ;  and  in  the  fecond  of  the  cafes,  the 
confirmation  was  ftill  more  extraordinary,  and  the  perfon  juft  in 

(i)  Stapleton  v.  Stapleton,    ants   10.  "  will  give  a  new  bond,  thrit  will  main- 

In  Crowe  v.  Ballard.^  3  Bro.  Cha.  Rep.  '*  tain  the  poffefiion  of  the  ripht  of  the 

120.    Lord  Thurloiv  thus  cxpreffes  him-  *'  holder  of  the  bond,  and  this  ad  fhali  be 

felf  upon  the  fubjed  of  confirmations. —  faid  to  be  a  conijrniution  •  but  nocany 

It  a  gentleman  of  rank,  fortune  and  **  ad  done  under        i?:fucr.cc  o\  /-'or- 

<*  homnir,  under  nge,  in  diih-efs  or  other-  "  mcr  t^anfa^ion^  and  the  opinion  ihat  ihnt 

«*  wife,  gives  a  bond  ;  and  aft  e  no  ant's  con-  bofid  u  good.^^     Vitie  ctia?,:  Ddo^itinc  V. 

4'  ceives,  that  he  has  made  a  hard  bar-  Broicu,  3  Jiro.  Cha.  ilcp.  633.. 

gain,  mia  hnov.'ing  thai  tUc  t^nd  is  lad, 

Vol.  I.                                a  a  the 
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lari  of  Ches-  tlic  fame  clircrefTed  fituatiori  as  at  nrft,  and  in  botli  of  them  tlie 

Ja^nTs^e^.'^*  original  tranfac^ions  were  grofsly  fraudulent. 

But  here  the  original  tranfaclion  was  doubtful  at  leafl,  if  not 
intirely  clear  of  impofition. 

Upon  the  whole,  I  am  of  opinion  tlie  only  relief  the  court  can 
give,  is  againft  the  penalty  and  judgment,  and  as  the  plaintiffs  had 
prohabilts  caiifa  l'itigand,i^  and  the  defendant's  a  cafe  far  from  inti- 
tling  him  to  the  favour  of  the  court,  I  fliall  not  therefore  give  him 
cofts  againfl;  the  plamtifFs  \  for  I  agree  intirely  v/ith  the  Mafter 
of  the  Rolls,  that  the  plaintiffs,  as  truftees,  are  to  be  greatly 
commended  for  fubmitting  a  queilion  of  this  nature  to  the  con- 
fideration  of  a  court  of  equity. 

E  355  ^  "^^^  '^^     referred  therefore  to  a  Mcfer  to  take  an  account  of  prW' 

cipal  and  inter efl  due  on  the  bond  in  1 7  44,  and  the  judgment  thereon^ 
and  to  tax  the  defendant  his  cofs  at  lam,  and  on  payment  to  the  defend- 
ant by  the  plaintiffs,  of  tuhat JJjall  be  due  at  law,  let  the  defendant  de- 
liver up  the  bond  to  be  cancelled,  and  let  fatisfaEiion  be  acknowledged  on 
the  judgment^  at  the  expence  of  the  plaintiff i , 


CAP.  x:^^. 

(A)  The  Power  of  this  Court  with  RefpeB  thereto. 


January  the 
ajth,  1737. 

Cafe  168. 

The  court  will 
give  a  proper  di- 
re 6lion  as  to  a 
charity,  without 
any  regard  to  an 
impropriety  in 
frhe  prayer  of 
en  information. 


The  Attorney  General  v. 


Jeanes* 


IT  was  faid  by  Lord  Chancellor  in  this  cafe,  that  in  an  infor- 
mation by  the  Attorney  General  for  the  regulation  of  a  cha- 
rity, it  is  the  bufinefs  of  the  court  to  give  a  proper  dJredtion  as 
to  the  charity,  without  any  regard  at  all  to  the  propriety  01  im- 
propriety of  the  prayer  of  the  information  (i),  and  that  this  cafe 
herein  differed  from  all  others,  wherein  the  decree  mull  be  found- 
ed on  the  prayer  in  the  plain tiiFs  bill  (2). 

(l)  Attorney  General  v.  Parher,   iVef.  (2)  The  relief  fhould  in. general  be 

43.    Attcrney  General  w.  Scott,  I  Fef.  j^i^.  agreeable  to  the  <r^  made  by  the  bill. 

Attorney  GeneM  v.  Governors  f  Harronv  'Grimes  v.  Finch,  poit.  2  vol.  I41. 
School,  2  Ff  552- 


yanuary  the 
2  7ch,  1738. 


Attorney  General  v.  Pile, 

Vide  title  Devife,  under  the  Divifion,  Of  things  Perfonal^  and 
what  Defcription^  and  to  whom  good* 


Michaelmas  Term,  1738. 

^he  Attorney  General  v.  Gleg, 

H  ^r/g-/j/ having  by  v/ill  left  feveral  fums  of  money  to  be^j^f^  ~ 

1  Vx  diitributed  in  charities  therein  defcribed,  at  the  difcretion 
of  his  executors,  named  three  perfons  executors,  one  of  vvdiom  ^y^'i^^^' 
died  before  the  filing  of  the  information  ,  and  the  queftion  was,  ney  tobe  diiii- 
Whether  this  was  only  a  bare  authority  in  the  executors,  or  bated  in  cha- 
coupled  with  an  intereft.  '^^Jt^'^- 

executors,  three  named,  one      whom  died  before  the  information  filed. 

Lord  Chancellor  :  I  am  of  opinion  that  the  executors,  as  taking  This  is  not  a 
the  whole  perfonal  eftate,out  of  which  the  charities  were  to  ifilie,  bu^^  co^-kd'^' 
had  an  authority  coupled  with  an  intereft,  as  executors  have  beeri  with  aniatereft, 
always  held  to  have  in  the  cafe  of  legacies  5  and  therefore  the  ^"^^  furvived  to 
power  of  nominating  the  feveral  perfons  v/ho  were  to  partake  of  executors^i) 
the  charity,  is  continued  to  the  furvivor  of  them.  ^' 

But  though  this  is  fuch  an  authority  coupled  with  an  intereft  This  courthas 
as  would  furvive,  yet  it  is  fo  far  a  truft,  that  in  cafe  of  mifbe-  t.^^Jy!"!^^,!^^^'^ 
havioar  the  court  may  interpofe,'for  it  muft  be  allowed,  that  the  tion  in  the^caf^' 
court  has  a  particular  free  andextenfive  jurifdiftion  in  the  cafe  of  of  a  charity, 
a  charity,  and  not  confined  to  the  proper  or  formal  methods  of 
proceeding  requifite  in  other  cafes. 

I  am  of  opinion  that  the  executors  could  not  divide  the  cha-  Themformatlan 
j'itles  into  three  parts,  and  each  executor  nominate  a  third  abfc-  wasdiHuif- 
lutely,  becaufethe  determination -of  the  property  of  every  objeiSl  againft  the  Vela^ 
was  left  by  the  teftator  to  the  direfbion  of  all  the  executors,  and  tors, 
fo  much  of  the  information  us  feeks  a  fpecifick  performance  of  a 
pretended  agreement  to  that  purpofe,'"was  difmiiTed  with  cofts,  to 
be  paid  by  the  relators. 

N.  B.  This  was  faid  to  be  the  fir  ft  inftance  of  fuch  a  di^- 
redion, 

(1)  With  refpefl  to  naked  foyers,  and  powers  coupled  with  an  luter.'Jl,  See  /i^v, 
Co,  Litt.  113.  a,  note  2. 


After  Hilary' Term,  1735. 
^he  Attorney  General  v.  Hayes, 

7  ORD  Chancellor  :  Where  a  legacy  is  given  to  a  charity,  in- Cafe  170. 

tereft  fliailbe  paid  from  the  death  of  the  teftator  (1). 

* 

(2)  This  pofition  is  not  warranted  by  neincnts,  and  in  fome  good  fecuiity,  and 
the  decree  in  this  cafe.  The  cafe  was  ro  dilb  ibutc  the  yearly  interell  tiieicof 
thus. — j^'.v//7Z?  C^/^  by  her  will  bequeaths  unto  and  among  fix  poor  vs-iJows  ol  th« 
icq/,  to  the  minillers  and  churchwardens  faid  pari (h  of  CVj^^'^,  as  the  fuid  fniiii- 
iof  the  parifli  of  Chelfci,  in  trult  to  invell  Hers  and  churchwardens  ihould  approvcof 
tha  fame  with  the  approbation  of  her  ex-  She  appointed  her  Ton  Jehu  Cj/^  and  her 
ccutors  in  the  purchafe  of  hiuus  and  te-    daughicr  /'Z'i'iv  the  wife  of  the  uefeodant 

^    A  a  2  H.:j:5 


Haves  executors,  and  died.  Before  pay- 
ment of  the  legacy  of  loo/.  John  Cale 
alfo  died,  and  by  his  will  appointed  his 
brother  R,  Cale  and  Hnyes  and  his  wife 
executors.  The  relators  applied  for  pay- 
ment of  the  loo/.  with  interell  fronn  the 
teRator's  death  :  which  the  executors  re- 
fuied  to  comply  with.  Lord  Har^wicke 
decreed  that  the  charity  fhould  be  eila- 
bliihed  ;  and  direfledthe  Maftcr  to  com- 
pute what  was  due  for  the  faid  legacy  of 
lOo  /.  with  interefl  for  the  fame  after  the 
rate  of  4  /.  ^er  cent,  from  the  end  of  one  y  em- 


after  the  death  of  the  faid  Judith  Cale. 
Such  inierell  to  be  added  to  the  principal 
and  laid  out  in  government  or  other  fe- 
curities  with  the  confentof  the  faidPhehc, 
in  the  names  of  the  faid  minifters  and 
churchv/ardens,  in  truft  for  the  charity,  j 
Reg.  Lib,  As  i'j^6.fol.  346.  The  fame 
decree  was  made  as  to  the  time,  when 
the  interell  commenced,  in  the  Attorney 
General  v.  Pearce^  as  it  appears  in  the  \ 
Regifter's  Book,  Reg.  Lib,  A,  1740, 
foL  216. 


C  357  3  CAP.  XXVI. 

dijafe  in  aaion. 

fj^oi^rtheayth,  Broivn^  AiTignec  of  Roger  ?FV///^;« J  a  Bankrupt,  v.  Heathcote  and 
■"^^  *  Martin, 

Vide  title.  Banhrupty  under  the  Divlfion,  The  ConJlrnBlon  of  the  Sta-^ 
tide  of  11  Jac.  I.  cap.  19.  ivith  refpeB  to  Bankrupt' s  Fojfejfion 
of  Goods  after  AJfignment* 


CAP.  XXVII. 

Cfiuitl)  Icafe. 

Hilary  Term^  1737. 
Norton  verfus  Freder^ 
Vide  title  Occupant, 


CAP.  XXVIII. 

>«.  the9th,  ^'"n  Cafe. 

Vide  title  Canon  Law, 


CAP.  XXIX. 


35^ 


€m\Utiom  ana  li'mUationj?. 

(A)  In  what  Cafes  the  Breach  of  a  Condition  ivill  he  relieved 
agaififl, 

(B)  /;/  what  Cafes  a  Gift  or  Devife  upon  Condition  not  to  marry 
without  Confent,  foall  he  good  and  binding,  or  void,  being  onO 
in  terrorem. 

(C)  Who  are  to  take  Advantage  of  a  Condition^  or  will  he  prejudiced 
by  it. 


(A)  In  what  Cafes  the  Breach  of  a  Condition  will  he  relieved 

againjl, 

Eafter  Term,  lo  Geo.  2.    May  ii. 

The  Attorney  General  v.  Doclor  Stephens, 

^"^HE  defendant  had  been  regularly  elected  under  Doctor    Cafe  171. 

-L     Ratcliffe^s  donation,  and  had  received  the  falary  for  five  S.C.  2Eq.  Ca, 
years,  and  then  inftead  of  travelling  beyond  fea,  purfuant  to  the        ^S^-  P^- 
<lire6lions  of  the  will,  upon  a  fuggeftlon  of  ill  health,  refigns,  ^'having  been 
and  the  truflees  accept  the  refignation.  cieat:d  under 

Above  five  years  have  incurred  fince  the  refignation  of  the  de-  dl^n^Vion^^'^ 
fendant,  and  the  acceptance  thereof  by  the  truftees.  ceh-td  the  fuhry 

for  five  years, 

and  then  inftead  of  travelling  beyond  fca  for  five  more,  as  the  will  requires,  upon  ill  health  refigns, 
and  the  truftees  accept  the  refignation,  and  put  anotiier  in  his  room.  This  is  a  difpenfarion  of  tha 
condition.  Ir  tliey  had  faid,  when -/f.  oliered  to  furrender,  we  will  not  acccTtof  your  rcfign::'aon,  bu^ 
you  muft  conr^ply  with  the  terms,  or  refund,  it  would  have  been  otherwife. 

Lord  Chancellor:  The  Attorney  General  is  certainly  a  neceflary 
party,  and  tlie  information  is  properly  brought  in  his  name. 

Nothing,  to  be  fure,  fhould  be  done  in  this  court,  to  invalidate 
the  defign  of  this  donation  ;  and  on  the  other  hand,  I  muft  pro- 
ceed in  fuch  manner  as  I  am  warranted  to  do,  by  the  rules  of  law 
or  equity. 

There  are  three  confiderations  in  this  cafe. 
I/?,  What  was   the   intention  of  Do6lor  RatcUffc  by  his 
will  ? 

idly.  Whether  Do£lor  Stephens  has  complied  with  it? 

'^dly,  If  not,  Whetlier  it  gives  the  rclarors  a  ri,;ht  to  come 
into  this  court,  to  make  the  defendant  refund  v/hat  he  h.is  re- 
ceivcil? 

Do61:or  RatcUffe  by  his  will  gives  fevcral  manors,  upon  trufl, 
inter  alia,  to  pay  600/.  yearly,  to  two  pcifoiis,  of  \jmvcrf:l\  Col- 

A  a  3  '  kgc> 
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Att-rney  lege,  Y/ho  fliail  be  ele£led  out  of  the  pliyfick  line,  by  the  Arch- 
^St-l^HENs"^*  ^^^^^^P  Canterbury y  ^c.  for  their  maintenance  for  the  fpace  of 
ten  years,  in  the  iludy  of  phyfick,  and  to  travel  half  the  time 
for  their  better  improvement,  and  in  cafe  they  fhould  die,  or  the 
place  be  vacant,  then  the  vacancy  to  be  filled  up  by  two  others, 
and  the  virhole  overplus  to  Univerfity  College. 

I  think  if  the  defendant  had  forfeited,  the  college  would  cer- 
tainly be  intitled  to  it,  let  it  come  to  them  by  any  means  what- 
ever :  but  as  to  the  conftruflion  of  Do6!:or  Ratcliffe\  will,  it 
was  manifcftly  the  defign,  that  they  fhould  travel,  and  that  they 
fhould  travel  five  years,  but  it  is  truly  faid,  there  is  no  particular 
time  app.ointed  when  they  fliould  begin  their  travels. 

The  words  are,     the  half  of  which  time  they  fhould  fpend  in 

travelling  for  their  better  improvement,"  and  therefore  it  is 
moft  natural  to  intend  that  he  meant  the  laft  five  years  for  their 
travelling,  becaufe  he  imagined  they  would,  in  the  firft  part  of 
the  time,  be  laying  in  a  proper  ftock  of  knowledge. 

But  then  it  can  never  be  underftood  that  he  intended  in  all 
events  they  fnould  travel,  for  there  might  be  accidents  which 
would  utterly  incapacitate  them  for  travelling,  and  therefore  he 
did  not  expert  they  fhould  refund  when  fuch  accidents  happened, 
but  left  it  at  large  to  be  judged  of  by  the  circumftances  *,  befides, 
this  is  given  not  only  for  the  expence  of  travelling,  but  for  other 
viev/s  likewife,  for  maintenance,  is'c. 

The  next  queftion^  hether  DoCtor  Stephens  has  complied  with 
the  intention  of  the  donor? 

Now  it  cannot  be  faid,  that  Do<5i:or  Stephens  has  complied 
^  with  Do£l:or  i^^/£-/i^/s  intention  ;  but  then  it  muft  be  confider- 
ed,  whether  he  has  a  reafonable  excufe  for  not  doing  it,  and 
upon  this  there  is  no  doubt,  but  that  natural  difabilities  will 
excufe,  fuch  as  becoming  non  compos^  ficknefs,  or  other  natu- 
ral difabilities  :  but  then  it  has  been  infifted  upon,  that  the  de- 
fendant has  fraudulently  accepted  of  this  employment,  in  order 
to  put  the  money  in  his  pocket,  without  any  intention  ever  to 
do  the  duties  of  it :  if  this  had  been  proved,  I  fliould  jhave  no 
doubt  but  that  I  might  decree  the  defendant  to  refund ;  but 
that  is  not  the  cafe,  for  there  is  not  one  fingle  circumilancc 
given  in  evidence  to  fhew  he  took  it  upon  fuch  a  fraudulent  de- ' 
fign  ;  inftead  of  that,  there  is  very  ftrong  proof  to  the  contrary, 
even  by  perfons  of  good  credit  in  the  profelTion,  that  he  had  di 
ligently  applied  himfelf  to  the  ftudy  of  phyfick,  and  befides,  tha 
he  was  in  an  ill  ftate  of  health,  in  a  wafting  and  decayed  con- 
dition, v/hich  threatened  a  confumption  ;  and  even  fuppofing, 
that  he  was  aftually  able  to  travel,  but  in  his  own  mind  did 
not  think  himfelf  capable,  yet  he  would  not  be  guilty  of  a  fraud 
for  an  imaginary  as  well  as  a  real  diftemper  would  equally  inca- 
pacitate him. 

I  do  not  think  the  claufe  in  the  ^'-fill  can  poflibly  amount  to 
a  condition,  hut  is  m.erely  direclory,  that  half  of  the  time  they 
iliall  travel,  and  is  not  like  an  executory  confideration  :  As  where 
A.  pays  money  upon  fuch  a  corjideration  and  it  is  not  performed, 
an  action  at  law  lies  for  A,  for  money  had  and  received  to  his 

ufe, 
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ufe,  which  is  exprelTed  thus  by  the  Scotch  law,  caufa  data  fed  tion  qJ^^^^^^ 
fccuta,  ^     '  £yE?H£Ks. 

The  agreement  is  to  pay  300/.  per  ann.  for  ten  years,  if  dur- 
ing that  time  he  travel  five  years ;  will  the  not  travelling  oblige 
him  to  refund  ?  No !  unlefs  the  ele6lors  had  fuiFered  him  to  con- 
tinue in  this  poll  the  whole  ten  years,  then  poffibly  the  relators 
would  have  had  a  right  to  call  him  to  an  account,  and  might 
have  obliged  him  to  refund  for  five  of  the  years. 

Do£lor  Stephens  comm,unicated  his  illnefs  firfl;  to  the  Arch-' 
bifliop  of  Canterbury^  and  lodged  a  formal  refignation  v/ith  him. 
I  think  the  trufbees  are  the  ele£lors,  and  theperfons  whom  Doc- 
tor Rntcl'iffe  intended  fliould  have  the  whole  management  of  this 
donatton7-~they  have  accepted  of  this  refignation,  without  infifi- 
ing  upon  Dodor  Stephens^  going  on,  and  it  is  certainly  a  difpen- 
fation  of  the  condition  :  if  they  had  faid  we  will  not  accept  of 
this  refignation,  but  you  mufc  comply  with  the  terms,  or  refund^ 
then  the  cafe  would  have  sippeared  quite  different ;  but,  inftead  of 
that,  they  have  accepted  of  the  refignation,  and  a6lually  put  an- 
other in  his  room. 

Therefore  I  think  as  ]Z)o£l:or  Stephens  has  taken  the  burden  of 
this  upon  him,  and  as  ?it  the  end  of  five  years  the  truflees  ac- 
cepted a  furrender  from  him,  and  did  not  infifl  then  on  his  re- 
funding, it  would  be  unreafonabie  to  require  it  now. 

But  even  if  it  was  a  condition,  yet  fuppofe  this  cafe,  a  patron 
pre  fen  ts  to  a  benefice,  and  takes  a  bond,  as  he  may,  from  pre- 
fentee  to  refide  for  ten  years,  and  he,  after  five  years  are  expired, 
fhould  refign  the  living  for  the  refidue  of  the  term,  and  the  pa- 
tron accepts  it,  and  prefents  another,  no  one  will  fay  that  he  has 
forfeited  the  annual  income  of  this  living,  daring  that  part  of  the 
ten  years  he  was  refident  upon  it,  for  the  acceptance  of  the  patroa 
has  difpenfed  with  the  breach  of  the  condition,  and  no  a£lion 
could  be  maintained  on  the  bond. 

Therefore  I  fnould  think  it  too  hard  in  the  prefent  cafe,  to 
decree  an  account  againft  the  defendant. 

There  are  two  other  points. 

T/?,  Confideration,  Whether  the  travelling  fellows  mufi:  be 
members  of  the  college  ? 

idhs  Whether  they  have  a  power  to  let  the  chambers  which  Whether  a  fd- 
they  hold  m  the  right  or  their  icilowihip.  has  a  uower  to 

As  to  thefe  matters,  they  are  not  properly  the  objciSls  of  thla  lethb  cham- 
court's  jurifdi£lio!i,  but  ought  rather  to  be  determined  by  the  detern'L^abl^^^ 
vifitor,  and  the  wiil  befides  is  extremely  incorrc<5l-  in  this  rcfpc£t,  the 'z/^'/.t/r  only. 

As  to  the  being  members  of  Unlverfity  College,  it  is  natural  to 
fuppofe  no  body  would  rcfidc  in  the  college,  unlefs  they  were 
a6lual  members  5  but  this  is  out  of  the  cafe,  for  Do6lor  Stephens 
has  complied  with  that  part  of  it. 

And  as  to  the  power  of  letting  their  chambers,  I  do  not  think 
flu.t  Y^oOlox  Raicliffe  had  laid  his  fellows  under  greater  reflric-  [  3^^  ] 
tlons  than  thofe  of  the  otlier  colleges  are  liable  to  ;  and  if  I  was 
to  inquire  whether  a  fellow  of  a  college  has  a  right  to  let  his 
chambers,  I  fliould  make  wild  work,  and  give  an  opportunity  to 
Jialf  the  uaiverfity  to  bring  bills  againll  particular  perfons  coViif- 

A  a  4  cover, 


Contsitioiis  ant?  Lfmitatioitg. 


Attorney    cover,  whether  they  have  not  forfeited  their  fellowftiips  by  thu* 

^TEPHENs^    letting  out  their  chambers. 

Decreed  the  information  to  be  difmilTed,  but  without  cofls,  as 
Do6tor  Stephens  has  had  a  very  large  benefadion  already  from 
Doctor  Raiclifeii  donation,  and  Unlverfrty  College. 


(B)  In  what  Cafes  a  Gift  or  Devfey  upon  Conditicn  not  to  marry 
ivithout  Confute  fiall  he  good  and  bindings  or  void,,  being  only 
in  terrorem. 


inn 


I  Phi 


j^pnl  '^oth,  and  Henry  Harvey^  and  Catherine  his  Wife,  and  Jr 
Mayz^fiTll'       Glutton^  Widow,  Two  of  the  Daughters  of  ^  PlaintifFs. 
Sir  Thomas  JJlon,  Bart,  deceafed. 

Lady  Jfony  V/idow  of  the  faid  Sir  Thomas  AJIon^ 

Sir  Thomas  Aftcn.  Bart,  Son  and  Heir  ofSir  (      r  i 
cri         y         J    <!'       -L        (I        J4       r  Dcienaants, 
Ihomas  decealed,   oir  phn  Lfdejhyre^  ric7iry 

Wright^  and  Andrew  Kendrich,  Efqrs. 

Cafe  172.  HIS  caufe  came  on  upon  a  petition  to  difcharge  an  order 

{a)  Snjofeph  made  by  the  Mailer  of  the  E.olls  [a)  for  raifnig  the  fortune 

JekylL   "        of  the  plaintiffs  :  The  cafe  was  this. 

Ca.  temp.  Talb.  g'r  Thomas  Aflon  by  leafe  and  releafe  limits  his  ellate,  to  the 
Com.  Rep*.  726.  himfelf  for  life,  then  as  to  part  to  Lady  Ajhn  for  life,  for 

S.  C.  her  jointure,  then  to  his  firft  and  other  fons  in  tall  male,  and 

^^'s  'c^*^^*  '^^"^  ^1  fuch  ilTue,  to  truftees  for  the  terra  of  1000  years, 
j/vin.  aya.  '^'hli  power  of  revocation,  this  term  is  by  a  codicil  made  to  take 
pi.  28.  s.  C.  efte6l  immediately  after  his  death,  and  before  the  eftate  of  the 
See  the  note  at  ^^^^  declared  the  trua  of  the  term  to  be,  that  if  it  fhould 
the  end  of  this  '         1,^1,,  r        1  i       1  i-  • 

Cale.  happen  that  he  mould  have  no  ion,  but  two  daughters  livmg  at 

The  truft  of  a  the  time  of  his  death,  then  the  truflees,  out  of  the  rents  and 
fettrerneaT\vas,  pi'ohts  of  the  laid  ellatc,  fliould  raife  and  pay  to  the  youngeft 
that  ]f  there  of  fuch  daughters  5000/.  if  fie  marry  with  the  confent  of  her  mo^ 
?°"=d-,!-hIerr  ^'"^'^^  living,  afid  contimmig  his  widows  if  not^  then  with  the 
of  the  marriage ;  confent  of  the  tri'Jtees^  sr  the  furvivor  of  them^  his  e>:ecutorSy  admi- 
thcn  the  a-uftees  niflrators  or  affigns^  and  fliould  pay  to  fuch  daughier  the  yearly 
were  to  raife  and  ioo7.  ^for  her  maintenance  till  her  marriapre  with  fuch 

pay  to  eacn  tne  o 

fumofzooo/.  conknt. 

iffpe  marry  iviib 

iie  corijent  of  her  mother,  if  ll-vwg,  and  a  iv'idciu  j  if  mtf  then  luUh  she  arfent  of  the  trufces  tr  t 
fur'Vi'vor  of  them,    his  executors^  adtmnifrators,  or  ajjigns. 


And  in  cafe  it  fliould  happen,  that  he  fliould  have  a  fon  and 
two  or  more  daughters,  then  that  the  trulfees  fliould  raife  and 
pay  to  each  of  fuch  daughters  the  fum  of  2oco  /.  if  fhe  marry 
with  fuch  confent  as  aforefaid;  and  till  fuch  marriage  fliould  pay 
each  of  fuch  daughters  the  yearly  fum  of  50  /.  till  fuch  daughter 
fliould  attain  her  age  of  18,  and  afterwards  the  fum  of  70/.  for 
her  maintenance  as  long  as  Lady  Jflon  fliall  live,  and  from  and 
after  her  death  fliali  pay  to  each  the  yearly  fum  of  100/.  till  their 

marriage: 
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marriage  :  and  in  cafe  any  of  the  faid  daughters  fliould  happen  to  Harvey 
die  before  the  faid  portion  was  paid,  that  it  fliould  not  go  to  her  1^1^^'^ 
executor,  but  the  eftate  ihould  be  exonerated  thereof,  or,  ifraif-  of  the  daughters 
ed,  fiiould  go  to  him  on  whom  the  reverfion  of  the  premiiTes  is  die  before  the 
limited  to  defcend  ;  provifo  that  the  terin  fliould  ceafe  in  cafe  of  ^.^^'-^''^JuFd*''^* 
no  fon  or  daughter  :  or  in  cale  of  the  death  of  all  the  younger  not  go  to  the  ex- 
fons  and  of  all  the  dauphters  without  marriap;e.    N,  B.  Here^  ^^'^tor,  but  the 

-  ,  ^    ^     ^  J.     J 1  J  eftate  fhould  be  . 

the  luoras,  wiw  covjent^  were  not  adaea,  exonerated 

thereof,  or,  if 

raiiedj  fliould  go  to  him  on  whom  the  reverfion  of  the  premifies  is  limited  to  defcend* 

Afterwards  by  will  Sir  Thomas  Afton^  taking  notice  of  the  fet-  The  fatheraf- 
tlement,  direab,  that  out  of  his  perfonal eftate,  thete  fhould  be  ;,T;'gives^^h^'^ 
paid  to  eac'-!  of  his  daughters  the  further  fum  of  2000/.  as  and  farther  fum  of 
fo!  an  augmentation  of  their  portions,  fabjcdl  to  the  fame  con-  ^oop^*  toeack 
ditions,  provifoes  and  limitations,  as  their  original  portions,  and  ''al^Z^augmlmll 
in  cafe  any  of  the  daughters  fhould  die  before  the  original  por-  tlon  of  their por- 
tions  became  payable,  then  his  will  is,  that  this  legacy  of  2000 /.  ^'^«^> 
ihould  not  be  paid  to  her  executor,  but  that  hvs  Lady  and  execu-  ^lons,  &c.  as  the 
trix  fhould  have  the  rejiduiim  of  this  money,  if  any,  and  Ti\2k.t^  <j^ig^nal pn'ions, 
her  refiduary  legatee  and  guardian  of  his  children,  theV-ugh^rs 

die  before  the 

ogiginal  portions  become  p  ayable,  then  he  wills  that  this  2000/.  fhould  not  be  paid  to  h^r  executor, 
but  that  his  Lady  and  executrix  fhould  have  the  refidman  of  this  iiioncy,  and  raak.es  herrefiduary  legatee. 

Sir  Thomas  died  leaving  eight  daughters,  and  foon  after  his  The  plaintiff 
death  a  bill  was  exhibited  in  this  court  to  have  the  v/ill  proved,  "lamed 

.      ^  one  or  the 

and  the  trufts  performed,  and  it  was  decreed,  that  the  truftees  daughters  with- 
fhould  raife  the  maintenance  immediately,  with  liberty  to  the     confent,  and 
parties  to  apply  for  further  diredions.  ^  airwitW^'' 
In  1734,  the  plaintiff  Harvey  married  one  of  the  daughters  confent.  They 
without  confent,  and  Chitton  married  another  v/ithout  confent,  j^re^otintitled 
and  a  bill  of  revivor  was  filed,  to  which  Lady  Afion  anfwers>  unde^r  thc'^fe^- 
that  fhe  had  before  fuch  marriage  given  notice  to  tlie  plaintiffs,  tiement  or  will, 
that  they  would  not  be  intitled  to  their  portions,  in  cafe  they 
married  without  her  confent,  and  that  fbe  could  not  in  con- 
fcience  confent  to  her  daughter's  marriage  with  the  plaintiff  iifi^r- 
vey^  becaufe  he  could  not  make  her  any  fuitable  fcttiement  5  but 
that  notwithftanding  this  caution  they  both  married  without  her 
confent. 

And,  upon  a  hearing  at  the  Rolls,  it  was  decreed,  that  the 
plaintiffs  were  well  intitled  both  to  their  original  and  additional 
fortunes,  and  an  order  pronounced  by  his  Honor  according- 
ly ( I )  ;  the  prefent  application  was  made  by  way  of  petition  to 
difcharge  that  order. 

Lord  Chancellor^  thinking  it  a  cafe  of  great  doubt  and  difficul- 
ty, declared  that  he  M'ould  be  alhilcd  by  Lord  Chief  Juftlce  Ltr, 
Lord  Chief  Jufticc  WilleSy  and  Mr.  juliicc  Comyns,  and  appoint- 
ed the  2 1  ft  of  Nov,  17^-7,  for  the  hearing  thereof,  when  it  came 
on  accordingly, 

I  (i)  See  the  cafe  as  reported  in  Cafes  tc/np.  TaJb.  212. 

I  Mr. 
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%\xDudlefR.der, 


Harvey  v.      Mr.  Attorney  General  for  the  plaintiffs  argued,  that  this  re- 
^sTON,      ftraint  in  the  prefent  cafe  oufrht  not  to  be  confidered  as  a  necef- 
iary  quaiihcation,  but  that  it  ought  at  ail  events  to  be  raifed  and 
paid  whenever  the  daughters  married. 

That,  while  alive,  parents  have  a  natural  controul  over 
their  children  j  but  though  the  law  allows  them  fuch  a  power 
to  reftrain  the  children  in  marriage,  yet  it  is  not  to  be  dele- 
gated to  any  other  perfon,  and  it  is  abfurd  to  fay,  that  this  power 
fhali  defcend  to  any  alhgnees  whatfoever,  or  executors  or  admi- 
niftrators. 

Parents  may  be  fond  of  extending  their  power,  even  after 
their  children  come  of  age  ;  but  the  law  leaves  marriages  as  free 
as  poffible,  and  therefore  does  not  encourage  parents  in  this  ex- 
tent of  their  power.  Sivinb*  part  the  j\th.  nth  chapter y  God* 
Orph,  Leg,  380. 

The  only  difference  between  the  Civil  law  and  ours  is,  that 
where  there  is  no  devife  over,  we  call  it  a  devife  z;z  terrorem^  but 
the  civil  law  fays,  fuch  a  condition  is  abfolutely  void.  Jervois  v. 
Duhe^  l^Vern.  20.     BeUafis  v-  Ermine^  i  Cha,  Ca.  22. 

It  has  been  inlifted  that  this  is  a  condition  precedent,  and  the 
legacy  could  not  veil,  becaufe  the  condition  has  not  been  per- 
formed j  but  alio v/cd,  if  it  had  been  a  fubfequent  condition,  it 
rriight  have  been  otlierwife. 

He  argued,  that  in  thefe  cafes,  the  court  had  made  no  differ- 
ence between  conditions  precedent  and  fubfequent.  Grejly  v. 
I.uthery  Alore  S^J,  In  the  prefent  cafe,  the  thing  that  is  to 
be  done  is  marriiige,  and  in  all  cafes  of  conditions  precedent 
there  muft  be  performance,  or  the  eftate  can  never  veft  here 
the  mofc  material  part  has  been  performed,  Vv^hich  is  marriage, 
and  confequently  the  eftate  vefted.  Semphill  v.  Baily^  Prec.  in 
Chan,  5v')2. 

"If  any  of  m.y  daughters  fhould  die  before  the  original  por- 
tion  becomes  payable,  then  he  wills  that  this  legacy  of  2000  /. 
"  fhould  not  be  paid  to  her  executor,  but  that  Lady  Jjion  his 
"  executrix  fhould  have  the  reftduum  of  the  money." 

This  cannot  be  called  a  devife  over,  which  is  only  faying,  that 
it  fhould  fall  into  the  refiduum  of  the  perfonal  eftate,  and  would 
have  done  fo  if  this  had  not  been  provided  for. 

So  much  as  to  the  addirional  portions.  Next  as  to  the  origi- 
nal portion  the  words  wliich  are  to  make  a  limitation  over  here, 
are  different  from  the  words  in  the  will,  "  In  cafe  any  of  the  faid 
**  daughters  fnould  happen  to  die  before  the  faid  portion  was 
paid,  that  it  fliould  not  go  to  her  executor,  but  the  eftate  fhould 
"  be  exonerated  thereof,  or,  if  raifed,  fhould  go  to  him  on  whom 
"  the  reverfion  of  the  premifies  is  limited  to  defcend.'* 

It  has  been  obje6ted,  that  this  was  a  cafe  where  the  money  is 
to  be  railed  out  of  the  land,  and  the  civil  law  had  nothing  to 
do  with  it. 

This  would  be  a  good  objection,  if  it  was  a  queftion  to  bs 
determined  at  common  law,  in  an  eje6lment,  or  merely  a  quef- 
tion at  common  law,  but  it  is  manifeftly  a  creature  of  equity,  for  ; 

it 


Contsition^  auii  limitation^. 


3^4 


It  Is  concerning  the  execution  of  a  truft,  which  is  not  a  proper  Hartxy 
fubje£l  for  the  common  law  to  enter  into.  Aston. 

The  principles  and  rules  in  this  cafe  which  govern  a  court  of 
equity,  mull  be  confident  with  fimiiar  cafes  •,  though  this  money 
is  to  be  raifed  out  of  land,  yet  it  ought  to  be  confidered  as  mo- 
ney, and  to  be  governed  by  the  fame  rules  as  money. 

If  money  is  to  be  turned  into  land,  it  fhall  be  devifed  no  other 
way,  nor  confidered  any  other  way  but  as  land  ( i)  htre  the  mo- 
ney is  to  be  paid  out  of  this  land,  into  the  hands  of  executors, 
and  the  very  fund  out  of  which  the  money  is  to  be  raifed,  be- 
comes a  perfonalty  ;  for  though  it  is  a  term  of  inheritance, 
yet  it  is  perfonal  eftate,  therefore  neither  in  law  nor  equity  is  it 
to  be  confidered  as  land,  and  equity  v/ili  reverfe  the  very  order  of 
things  to  come  at  the  intention. 

The  heir  at  law  is  favoured  upon  many  occafions,  but  never  to 
the  prejudice  of  younger  children,  where  the  heir  is  otherwife 
fufficiently  provided  for  ;  and  tho'  the  father  here  has  annexed 
terms  to  the  plaintiffs  taking  of  their  portions,  yet  they  are  terms 
which  are  contrary  to  the  policy  of  the  land,  and  contrary  to  the 
law,  and  abfolutely  void. 

The  great  fund  out  of  which  portions  are  to  arife  is  land,  and 
therefore  reftri£lions  of  this  kind,  which  maketliis  fund  precari- 
ous, ought  to  be  difcountenanced,  efpecially  as  they  likewife  dif- 
courage  marriage,  v/hich  is  a  much  more  probable  Vv^ay  of  intro- 
ducing a  virtuous  education,  than  if  they  were  born  out  of 
wedlock. 

I  will  not  fay  the  mother  will  abufe  this  power,  but  if  fl^e  mar- 
ries, it  devolves  on  the  truftees,  and  though  they  are  men  of 
honour,  and  will  not,  I  believe,  injare  the  daughters  ;  yet  if  they 
die,  it  goes  to  executors  or  adminiftrators,  and  even  ailignSj  v/ho 
may  poiTibly  be  knaves  and  fools,  and  confequently  very  impro-  / 
per  to  be  intrufted  with  fuch  power. 

The  court  has  already  determined  that  this  is  contrary  to  the 
common  policy,  and  have  fixed  bounds  by  precedents,  from 
which  they  v/ill  not  depr.rt.  F/tmi/^gv,  J'F'algrave^  i  Chan.  Caf, 
58.     J^'Ion  V.  AJ}o?7,  2  Fer/2.  452. 

Cafes  of  forfeiture  never  receive  any  countenance  in  this 
court,  for  in  all  conditions  chat  are  a  reftraint  upon  marriage, 
if  not  performed,  there  mufc  be  an  exprefs  limitation  over  to 
fome  other  perfon,  or  it  is  no  forfeiture  ;  now  in  this  p.irt  of 
the^cafe,  it  would  equally  have  funk  in  the  land  for  the  benefit 
of  the  heir,  if  it  had  not  been  fo  exprciicd  in  words. 

Dr.  Strahan  of  the  fame  fide. 

I  fliall  ftatc  the  rules  of  the  civil  kuv,  and  cunfider  it  fuil  ge- 
nerally as  a  provifion  for  dauj^Iiters. 

The  civil  law  has  apportioned  a  father's  eftate,  which  it  is  not 
in  his  power  to  take  away  ;  if  he  Ihoald  give  it  gway,  he  mull 
affign  fome  fatisfadfory  reafoii  j  he  could  not  clog  it,  or  put  any 
restraint  upon  marriage. 


(i)  See  GuiiiOi  V,  Guichtf  poj},  3  vol.  254, 
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Harvey  If.       The  writ,  de  rat'ionaViU  parte  bonorum^  fliews  the  civil  law 
Aston.  j^^^^^  received  and  countenanced  in  England. 

With  regard  to  marriage  portions,  the  civil  lavi^  has  a  particu- 
lar law  for  that  purpofe,  Cod.  lib.  5.  title  11,  de  dotis  promijftone 
fiudd  pollicitationey  lex  7.  Dig,  lib.  23.  2  Tit.  de  ritu  nuptiarum^ 
lex  19.  de  patrihus  cogendis  in  matrimoniitm  colhcare,     ^/i  liberoSy\ 
quos  hdbent  in  potejlate^  injuria  prohibiierijit  ducere  uxores^  vel  nuberCy  | 
{vel  qui  dotem  dare  non  volunty  ex  conjlitutione  divorura  Severi  Gf  i 
Antofiini)  per  proconfules^  praftdes  provincianm  cogimtiir  in  matri-\ 
monium  collocare  ^3"  dotare. 

If  parents  had  been  allowed  to  annex  conditions  to  portions, 
it  mighr,  perhaps,  have  been  an  unreafonable  one,  and  have 
fruftrated  the  defign  of  portions.  This  was  contrary  to  the 
policy  of  the  republic!:  of  Rome,  the  Jus  tritim  libcronnn. 

Marriages  ought  to  be  free,  libera  debent  ejfe  maij^imonia^  and 
it  is  a  general  rule  in  the  civil  law,  where  a  condition  is  annexed 
to  a  legacy  by  way  of  total  prohibition  of  marriage,  that  it  is  ab- 
folutciy  void. 

Jacobus  Gothofrctdiis  de  fontlbus  juris  eivilis,  p.  29  T.  mentions 
the  Julian  law  de  patripropria  in  the  time  of  Augufius^  that  if 
any  perfon  adds  a  rellraint  to  marriage,  let  them  be  free  from 
tiie  condition  \  they  endeavoured  then  to  find  out  conditions 
which  would  not  in  dire6l  words  reftrain  marriage,  but  in 
the  implication  would  have  the  fame  effect,  by  making  the 
confent  of  a  third  perfon  the  condition  of  marrying.  This  was 
declared  to  be  eluding  the  dengn  of  the  Julian  law,  Dig.  lib, 
35.  I  Tit.  de  conditionibus  dtinonJlratiQnibus  et  caufis  modis 
ear  urn  qua  intejlarnento  fcribuntur,  lex  72.  Si  arbitratu  Titii  Seia 
nupferit,  meus  hares  ei  fimduni  daio  ;  invo  Titio^  etiam  fine  arbitrio 
Titii  eani  nubcniem  Icgatu^n  accipere^  refpo'ndendum  ejf^  eamque  legis 
jcntentinrn  videri^  nc  quod  omnifio  nuptiis  impcdimentum  infer atar^ 
l^c  This  is  Fapiinan'%  determination,  who  was  looked  upon 
to  be  the  brighteft  of  all  tlie  Roman  lawyers  ;  and  Cujacius^  in 
his  comment  upon  this  very  law,  fays.  His  authority  is  of 
great  weight,  and  has  fuch  regard  paid  to  it  in  our  court,  tliat 
conditions  reftralning  marriage  are  held  by  us,  upon"  his  au- 
thority, to  be,  abfolutely  void.  Matitica^  lib.  11.  n.  8.  Graf 
fus,  lib.  I.  n.  9.  Covarruviusy  3.  takes  a  difference  between' 
marriages  Vv^ith  the  confent,  and  'the  advice  of  another.  San^ 
ehe%  defnnB.  ninirirnon.  fucrameiito  difputat.  34.  n.  19.  Non  tan^ 
turn  conditio  non  ineundi  matrimoniutn^  fcncitur  a  legaio^  Jed  etiam 
conditio  ineundi  arbitratu^  vel  confenfu  tertii^  et  ratio  ejl,  quia  qui 
ienetur  conferfum  vel  Ucentiam  cdieni  petere^  tenetur  fequiy  atque  ita 
inatriinonii  libertas  impedietur, 

Sivifd^ourn,  part  the  4th,  fee.  1 2.  lays  it  down  as  a  general 
rule,  that  all  conditions  againft  marriage  are  unlawful,  contrary 
to  the  procreation  of  children,  repugnant  to  the  law  of  ne.ture, 
and  detrim.ental  to  the  comm.onwcalth. 

In  the  prefent  cafe  Lady  AfonvnW  have  the  benefit,  who  is  the 
perfon  to  refufe.  Dig.  lib.  30.  tit*  i.  de  legatis  i^fdei  commiffis^  lex 
43,  pf.rag.  2.  Legatuin  in  aliena  voluntate  poni potef^  in  hceredis  non 
potejl.    The  heir  in  this  csife  is  to  have  the  benefit  alio  by  refufal, 

and 
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^yl\  tlitxt^oTQ  tiunqtiam  praftmeretur  velle  obligariy  and  ought  not  Harvey -t;. 

to  receive  any  countenance.  Aston* 
The  emperor  "Jiijiinian^  Cod,  lib,  6.  tit,  43.  Commimm  de  legatis 

6f  Jidei  commijfis       de  in  rem  mifflone  tollenda  ,  faith,  ReElius  ejfe 

igititr  cenfemus  in  rem  quidem  mifftonem  penitus  aholeri ;  omnibus  vero 

tarn  legatariis  quam  Jidei  commijfariis  unam  naturam  imponere^  et  non 
Jolum  perfonalem  actionem  prajlare^  fed  et  in  rem^  quatenus  eis  liceat 

eafdem  res  ftve  per  qitodcunque  genus  legati^  five  per  jideicommijfum 
fuerint  dereliclde^  vindicare  in  rem  aBione  injlituenda, 

"Where  a  condition  is   null  and  void,   the  queftion  u^ill 

be   then,   Whether  any  devife  over  or  limitation  will  be 

good  ? 

When  the  validity  of  the  condition  which  is  annexed  to  the 
legacy  is  taken  cfF,  it  becomes  abfolute,  and  no  devife  over 
'Can  afFe6l  it.  Dig,  lib.  35.  tit,  i.  de  condit,  ^  demonflrat, 
lex  22.  ^lotiens fub  conditione  muUeri  legatur^  ft  tion  nupferit^  et 
ejufdem  Jideicommijfum  fity  ut  Titio  rcjlituai,  ft  nubat :  commode 
Jlatuitur^  et  fi  nupferity  legatum  earn  petere  pojfe  et  non  effe  cogendam 
jideicommijfum  prajlare^  the  condition  being  void  in  law,  the  legacy 
is  difcharged  of  it. 

Suppofmg  fuch  confent  fhould  be  necefiary,  yet  it  muft  be  a 
reafonable  objeclion  to  the  marriage,  that  is  intended  by  this  con- 
dition. Here  the  plaintifFMr.  Harvey  has  i^ooLper  ami,  in  poflef- 
(lon,  and  as  much  in  reverfion,  and  was  ready  and  able  to  make 
a  proper  fettlement,  and  therefore  there  could  be  no  reafonable 
grounds  for  Lady  JJlofh  refufal. 


Mr,  Brown  of  the  fame  fide- 

As  marriage  was  the  only  thing  that  was  teally  and  fubflantially 
in  the  confideration  of  the  parties,  that  has  been  performed,  and 
the  reft  is  i?i  terrorem. 

The  whole  direction  to  raife  the  portion  is  upon  the  con- 
fent of  the  mother,  and  not  a  word  of  the  father ;  there  are 
feveral  inftances  which  might  be  put  where  this  fettlement 
could  not  take  place.  Suppofe  Lady  y^Jlon  fliould  have  been 
vifited  by  the  hand  of  God,  and  had  become  a  lunatick, 
how  could  her  confent  have  been  had  ?  Or  fuppofe  there 
had  been  an  afTignment  of  the  term,  and  an  adminiftrator 
of  the  truHees  at  the  fame  time,  whofe  confent  was  neceffary 
to  be  had  ? 

As  it  ftands  on  the  foot  of  the  fettlement,  it  is  a  mere  penalty, 
and  only  in  terrorem. 

Here  the  children  might  poffibly  wait  the  greateft  part  of 
their  lives  for  the  confent  of  perfons,  to  whom  they  are  intire 
ftrangers ;  in  i  Mod,  3 1  o.  Lord  Chief  Jullice  Hale  takes  notice 
of  a  cafe  cited  by  the  defendant's  counfel  in  Fry  v.  Porter ^ 
where  the  confent  was  to  be  had  in  writing,  and  tlio'  no  fuch 
confent,  yet  decreed  a  good  marriage  ;  and  his  Lordfliip  faid 
there  was  great  equity  it  Ihould  be  fo,  bccaufc  (f:ud  he)  the 
fi^ritten  confent  was  only  a  provident  circumllance  and  wifdom 
3  of 
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Harvkt  -v.  of  Ae  devifor,  for  the  more  firm  obliging  the  party  to  nlk 
Aston,  confent,  which  the  devifor  confidered  might  be  pretended  to 
-  be  had  by  llight  words  •,  and  in  the  Earl  'of  Sali/hury  v.  Bennet 
2  Vern.  223.  there  was  a  marriage  contrary  to  the  exprefs 
terms  of  the  condition  on  which  the  daughter  was  to  take, 
and  yet  the  whole  portion  decreed.  Jn  Jackfm  v.  Ferrandy 
'2.  ' Vern,  424,  a  portion  was  decreed  te»  be  laifed  out  of  land, 
though  the  devifee  died  before  the  time  appointed  for  the 
payment. 

The  common  law  has  paid  a  great  regard  to  the  rule  of  the 
ecclefiaftical  courts  with  refpe^t  to  cafes  of  reftri£lion  on  mar- 
riage, Moor  857.  GreJIey  v.  Luther ^  11  Jac,  I.  I  mention 
this  to  (hew  that  thefe  fort  of  cafes  have  been  very  anciently 
taken  notice  of,  for  Mr.  Juftice  Winch^  in  giving  his  opinion, 
cites  a  cafe  before  this,  where  there  was  a  condition  annexed 
to  a  daughter's  legacy,  that  fhe  marry  with  the  aflent  of  the 
mother,  and  fhe  fued  in  the  ecclefiaftical  court  for  the  lega- 
cy 5  it  was  pleaded  in  bar  that  ihe  did  not  marry  with  the 
mother's  aflent,  and,  notwithftanding  this,  fhe  had  fentence  for 
the  legacy. 

The  cafes  of  portions  are  what  this  court  have  excercifed  a 
peculiar  jurifdi6tion  over,  contrary  to  the  other  fide  of  IVeft- 
mhijler-hall  \  and  though  it  is  a  rule  ctquitas  fequitur  legem^  that 
m.uft  be  confined  to  cafes  which  arife  from  a  legal  point,  and 
incidentally  come  before  the  court ;  a  mortgage  in  equity  is  not 
confidered  as  a  revocation  of  a  will,  tho'  it  is  at  law  \  nor  will 
this  court  confider  a  mortgage  as  land,  nor  allow  it  to  be 
irrevocable. 

I  put  it  upon  the  gentlemen  of  the  other  fide,  to  fliew  where 
this  court  have  fufiered  penalties  to  take  efFecl,  which  are  in 
reftraint  of  marriage. 

It  is  not  faid,  any  where  in  the  deed,  to  whom  the  por- 
tions fhall  go  over,  provided  the  daughters  marry  without  fuch 
confent;  and  in  Hayward  v.  Fnget,  Nov,  12,  1733,  it  was 
held  a  general  devife  of  the  refidimm  is  the  fame  as  no  devife  over 
at  ail. 

The  money  given  by  the  will  is  as  an  augumentation  of  the 
daughters'  portions ;  and  where  a  legacy  is  given  to  a  perfon 
upoti  marriage,  and  the  legatee  marries  accordingly,  .it  vefts, 
though  v^/iihout  the  confent  of  a  particular  perfon,  Hemphill  v. 
Bayly,  Prec.  in  Chanc  5^2.  and  where  a  perfon  who  takes  it 
over,  takes  it  as  a  refiduary  legatee,  it  is  plainly  diftinguifliable 
from  the  cafes  where  it  is  devifed  over  to  a  fpecifick  legatee  \ 
and  therefore  this  cafe  muft  fall  within  the  reafon  of  thofe  de- 
termir'.ations  where  the  devife  is  in  terrorem  only. 

Dr.  Andrezvs  for  the  defendants. 

Deeds  are  undoubtedly  of  a  fi:ri<9:er  nature  than  a  will;  and 
as  the  will  in  the  prefent  cafe  plainly  refers  to  a  deed,  it  muft  be 
conilrued  v/ith  the  fame  ftriiSlnefs  as  a  dce^. 

It 
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It  is  a  legacy  uncertain,  but  to  be  made  certain  by  a  fa£l ;  Hartkt  v. 
for  it  is  not  daughters  by  name,  but  to  a  daughter  only  ivho  marries  -^s^^^*  . 
^vith  the  C9nje?it  of  the  mother,  and  no  body  can  take  but  thofe 
who  bring  themfelves  within  the  defcription.  I  do  iTiaintain 
that  this  is  a  legacy  which  has  never  veiled,  becaufe  the  con- 
dition on  which  it  is  given  by  the  teftator  has  not  been  perfor- 
med, and,  according  to  the  law  of  tlie  twelve  tables,  volimtas 
tejlatoris  in  tefiamerito  totum  facit^  and  though  a  prohibition  of 
marriage  hath  not  been  allov/ed,  yet  the  civil  law  permits  a 
reftraint  upon  it.  Cod.  lib,  5,  tit,  4.  lex  l.  Cum  de  juiptiis  puella 
queritur,  nec  inter  tutor  em  et  matrem  ^  propinquos  de  ellgcndo  futuro 
marito  convenit :  arhitriimpr^efidis provind^z  necejjm'ium  ejl.  Siuinb* 
part  4»fec.  12.  par.  14.  "  When  that  v/hich  is  given  with  eondi- 
«  tion  of  not  marrying,  is  to  be  diftributed  in  pious  ufes,  in 
"  cafe  the  condition  be  not  obferved ;  here  the  condition  is  not 
"  rejected  as  unlawful,  and  if  he  marries,  he  lofes  his  legacy ; 

the  reafon  is,  for  that  the  law  doth  more  favour  piety  than  thg 

liberty  to  marry." 

A  variance  between  the  old  law,  and  the  law  in  Ju(linian\ 
time,  vide Injlitut.  lib,  2.  tit,  7.0.  de  legatis^  feci. -x^Cy,  In  the  old  law,  , 
a  legacy  reft  raining  marriage,  void ;  but  in  the  latter  law, 
fuch  legacies,  notwithftanding  the  condition  annexed,  fhall 
be  equally  fubjed  to  the  condition,  as  any  other  legacy  would  be 
that  is  left  fubje£l  to  a  condition. 

The  rule  in  our  court  is,  that  the  civil  law,  fo  far  as  is  con- 
fident with  Lat  jus  gentium^  fhall  prevail.  Grctius  lays  it  down, 
that  after  the  death  of  the  father,  the  mother  is  intitled  to  the 
fame  obedience  from  the  children  as  the  father,  founded  upon 
the  fifth  commandment. 

The  jus  trium  liberorum  is  not  in  force  with  us  ;  if  a  Roman 
had  three  children,  and  not  able  to  maintain  them,  the  com- 
monwealth maintained  them  but  the  publick  here  takes  no 
notice,  the  parifhes  muft  fupport  them.  In  the  Roman  law 
they  provided  not  for  natural  children  but  in  our  law,  if  a 
•  man  marries,  though  he  has  lawful  children,  yet  he  may  dif- 
pofe  of  his  eft  ate  to  the  illegitimate  iiTue,  in  prejudice  of  tlie 
legitimate.  By  the  Roman  law,  the  portion  was  the  woman's 
diftin£l  property ;  here  it  belongs  to  the  huft^and,  and  here  it 
Ihould  be  confidered  as  if  the  father  had  faid,  I  give  2000/.  to 
fuch  a  man  as  ihall  marry  my  daughter  with  the  confent  of  the 
mother. 

Mr.  Fazaherly  of  counfcl  alfo  for  the  defendants. 

This  court  will  confider  the  confent  to  be  a  material  ingredient, 
and  without  which  it  could  not  be  a  marriage,  confiilent  with 
the  intention  cither  of  the  deed  ordevife. 

It  is  faid  this  muft  be  conftrucd  in  tcrroremy  but  t  Iiope  tlic 
court  will  not  conftrue  men's  intentions  into  fucli  a  phantom 
terror-,  for  if  this  is  the  known  conftrudtion  of  this  court, 
would  any  man  be  fo  void  of  underftanding,  and  fo  trifling, 
-as  to  make  ufe  of  a  reftrltftion  which  he  is  feuliblc  will 
:be  void  ?  A   rcftritliou   >vhich   can  hardly  meet  with  any 
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perfon  fo  weak  and  ignorant  as  to  be  terrified  at  it.  As  to 
the  cafe  of  Jackfon  v.  Farrand^  in  2  Vern»  it  is  doubtful  if 
that  cafe  would  be  determined  as  it  now  {lands,  if  it  was  to  be 
re-heard. 

If  this  court  will  conftrue  the  intention  contrary  to  the 
exprefs  words,  it  is  impoiRble  they  can  operate  at  all ;  the  law 
will  not  make  an  expofition  agalnft  the  exprefs  words  and  in- 
tention of  the  parties,  which  ftand  with  the  rule  of  law,  quotles 
in  verbis  nulla  ejl  amhigultas y  ihi  nulla  expojitio  contra  verba  exprejja 
Jienda  eji. 

The  lavx's  of  nature  are  fo  ftrong  upon  fathers,  that  the  na- 
tional law  has  not  obliged  them  to  make  any  provifion,  but  left 
it  intirely  to  their  difcretion,  and  has  given  up  the  children  in 
this  refpe£l:  to  the  abfolute  power  of  the  father :  Who  fo  proper 
to  make  a  prudent  provifion  for  children  as  the  father,  who  knows 
the  difpofinon  and  temper  of  each  child  ?  Different  reftritlions 
may  be  neceflary  in  one  cafe,  which  may  be  unneceiTary  ia  ' 
another.  | 

The  1 2th  of  Car,  2.  cap.  feci,  8.  has  given  a  father  an  ab- 
folute power  to  difpofeof  the  guardianfhip  of  his  children,  until 
the  age  of  21,  which  fhews  the  fenfe  of  the  legillature  as  to  pa- 
rental authority  \  by  the  cuftom  of  the  city  of  London^  whoever 
marries  an  orphan  without  the  proper  confent,  though  living  in- 
tirely out  of  their  jurifdidtion,  yet  he  is  not  intitled  to  the  por- 
tion ;  would  this  cuftom  be  permitted,  if  it  abfolutely  contra- 
di6ted  the  known  rules  of  law,  as  is  pretended  by  the  other  fide  ? 
This  court,  only  upon  a  bill  filed,  and  affidavits  produced,  that  a 
difadvantageous  marriage  is  apprehended,  will  prevent  the  perfon 
from  marrying  without  the  leave  of  the  court. 

It  has  been  faid,  wherever  there  is  a  condition  that  is  malum 
infe^  it  will  make  it  void,  and  feveral  inftances  have  been  put, 
as  to  murder  a  perfon,  or  where  it  is  repugnant  to  a  grant  j  but 
this  being  a  collateral  thing,  and  not  preventing  a  marriage,  can 
never  be  conftrued  or  brought  within  this  rule. 

They  have  not  cited  one  authority  out  of  the  common  law, 
and  with  refpe6b  to  legacies,  your  Lor dJloip\i2LS  ?i  concurrent  jurif-  , 
diftion  with  the  ecclefiaftical  court,  and  if  this  court  follow  their 
rules  in  fimiiar  cafes,  it  is  for  this  reafon,  that  there  may  be  a  1 
confcrmity  in  the  refolutions,  and  that  the  fubje£l  may  have  the 
fame  meafure  of  juftice  in  v/hich  court  foever  he  fued.    Abr.  of 
Ca,  in  Eq,  295.  I 
Where  a  kgacy  charged  upon  land  is  once  vefted,  it  becomes  : 
money,  and  goes  to  the  perfon  to  whom  it  is  given    but  before  t 
it  is  vefted,  it  is  a  common  law  charge,  and  is  not  for  the.  1 
confideration  of  the  civil  law,  or  the  ecclefiaftical  court.  A 
truft  term  mufl:  be  confidered  as  a  parcel  of  the  inheritance,  till  y 
the  purpofe  for  which  it  is  raifed  is  fatisfied,  and  the  legacy  j 
u6lually  vefts.  ! 

I  Ch.  Ca.  58.  Fleming  v.  Walgrave^  is  not  at  all  to  the  pre-  ! 
fent  purpofe  ,  the  cafe  is  very  fhort,  and  very  obfcurely  ftated  ;  ■ 
the  difpute  there  was  befides  upon  a  mere  perfonal  truft.  The 
cafe  in  Finch's  Reports  foL  62,  too  much  honcurel  by  being 
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called  Lord  'Nottingham^  ReportSy  there,  if  the  daughter  never  ^^^^^^7^* 
mjirried,  fhe  might  be  allowed  to  improve  the  eftate,  as  there  s*un, 
Was  no  probability  of  her  marriage  at  that  time  ;  and  as  fhe  had 
the  abfolute  property,  if  fhe  did  not  marry  at  all,  upon  giving 
fecurity  that  Ihe  would  comply  with  the  terms,  fhe  was  allowed 
to  improve. 

There  is  no  law  to  prevent  widows  from  marrying,  but  [  370  J 
they  may  marry  ad  infinitum :  and  yet  conditions  in  a  will  to 
reftrain  them  from  marrying,  have  been  held  to  be  binding, 
though  young  enough  to  do  great  fervice  to  the  publick  in  point 
of  children. 

The  civil  law  was  never  received  fo  far  as  to  controul  property 
here,  but  the  conftruction  with  regard  to  charges  upon  land, 
have  always  been  adapted  to  the  rules  *md  diftinftions  of  our 
own  laws :  In  perfonai  legacies  indeed  it  may  be  otherwife,  and 
poffibly  may  be  influenced  by  the  rule  of  the  civil  law  ;  but 
money  v/hich  is  to  be  raifed  out  of  a  truft  upon  land,  cannot 
be  faid  to  exift,  till  the  condition,  for  which  the  truft  was 
raifed  is  complied  with,  and  can  never  be  called  debifum  ifi 
prafenti  folvendum  in  futuro :  this  rule  is  applicable  indeed  to 
a  bond,  becaufe  there  the  debt  immediately  commences  from 
the  execution,  but  the  defeazance  is  not  to  take  place  till  a 
future  day  ;  we  iniift  that  this  never  vefted,  becaufe  it  is  only 
payable  upon  marriage  with  confent  \  and  therefore  ail  that  has 
been  faid  with  relation  to  a  forfeiture,  is  an  argument  without 
any  conclufion. 

Secondly,  As  to  the  will,  if  there  had  been  no  word  but  aug^ 
mentation,  it  could  not  be  taken  without  a  compliance  with  the 
terms  in  the  original  portion  in  the  firft  place ;  a  cafe  deter- 
mined before  the  Maftcr  of  the  Rolls  {a}  has  been  infifted  on  ;  (^)  sir  jc/^/B 
but  as  there  are  two  cafes  of  equal  authority,  being  both  de-  ^^^y^^* 
cided  by  the  fame  perfon,  which  are  adjudged  cliiFerent  ways,  the 
queftion  is  ftill  as  much  open,  as  if  this  had  been  a  cafe  prima 
imptejjlonis* 

Is  not  the  teftator's  intention  to  give  it  over  equally  clear  by 
dire6ling  it  (hould  fink  in  the  perfonai  eftate,  where  he  has  ap- 
pointed a  refiduary  legatee,  who  will  confequently  have  the  bene- 
fit, as  if  he  h^id  actually  in  words  and  by  name  given  it  to  the 
refiduary  legatee. 

Here  is  a  provifion  of  ^oL  per  ann»  to  the  daugnters  during 
the  life  of  the  mother,  and  after  her  death  100/.  which  they  will 
ftill  be  intitled  to,  though  they  have  married  contrary  to  the  reftric- 
tion  ;  and  therefore  the  argument  of  their  being  deftitute  falls  to 
the  ground. 

There  never  has  been  any  cafe  in  the  ecclefiaftlcal  court, 
where  it  has  been  determined,  that  a  legacy  given  upon  a  con- 
tingency, fliall  be  a  good  legacy,  before  that  contingency  happens, 
"$s  Do^ox  Andrews  informs  me. 

Vol.  I.  B  I*  Mr  Au 
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M'C.  Attorney  Generar^XQ^ij, 

It  is  infi/led,  that  the  intention  of  the  parties  Is  clear  and 
plain. 

Secondly^  If  fo,  that  this  intention  ought  not  to  be  over-ruled 
in  law  or  equity. 

There  are  no  negative  words,  that  this  fliall  not  be  raifed  if 
the  daughter  marries  without  confent,  and  if  the  term  is  to  con- 
tinue notwithilanding  the  marriage  v/ithout  confent,  who  is  it  to 
continue  for  ?  For  the  daughter  only  !  as  it  was  created  for  no 
other  end  and  purpofe. 
t  37  ^  3  The  known  conftru6^:ion,  that  the  devifes  in  reftriiftion  of 
marriage,  are  in  tefrorem^  unlefs  there  is  a  devife  over,  lias,  \vi 
a  good  meafure,  been  allowed  by  the  defendant's  counfel ;  this 
has  been  the  general  and  unfl-iaken  rule  of  the  court,  and  there- 
fore, if  not  entirely  founded  on  reafon,  ought  to  be  acquiefced 
under  ;  but  I  do  maintain,  it  was  eftablilhed  on  great  reafon^ 
for  the  court  fuppofes  the  father  did  not  intend  to  leave  the 
daughter  deilitute  of  a  portion,  but  guarded  it  only  by  intimida- 
ting a  child  from  marrying  improvidently,  though  a  child  fliould 
be  told  afterwards,  this  is  defigned  as  a  terror  only  and  does  not 
debar  you  of  your  portion,  yet  this  is  not  contrary  to  the  Inten- 
tion of  the  father,  for  he-  imagines  when  they  are  apprized  of 
this,  that  they  are  then  of  years  of  difcretion,  and  incapable  of 
making  this  reftri£lion  ineffedtual. 

It  is  faid,  the  conftruing  thefe  reR;ri£lions  void,  arifes  from 
the  principles  of  the  civil  law,  which  is  not  in  force  in  Eriglandy 
and  to  be  fure,  confidered  merely  as  the  R.oman  civil  law,  has 
nothing  to  do  here  ;  but  the  queftion  is,  whecher  the  fame  words 
in  any  cafe  before  one  court  of  juftice^  ought  not  to  have  the 
fame  conllrudlion  in  every  court. 

It  has  been  infilled,  this  is  a  conflraint  not  at  all  contrary  to 
the  rules- in  law  and  equity. 

The  parental  authority,  when  confined  to  it's  jufc  bounds^ 
I  will  readily  allow  but  no  body  will  fay,  the  father  in  England 
has  the  power  of  life  and  death,  or  that  he  can  imprifon,  or  de- 
prive his  eklelt  fon  of  his  ePcate  by  right  of  heiriliip  and  inheri- 
tance :  it  will  not  be  denied,  but  that  there  is  a  time,  when  a 
child  may  be  as  fit  to  govern  himfelf,  as  the  parent  can  be  tQ 
advife  him. 

It  is  faid,  that  the  law  has  given  the  parent^  who  is  the  natural 
guardian,  the  power  of  appointing  another  guardian;  and  ar- 
gum^ents  have  been  drawn  too  from  the  cuftom  of  London^ 
v/hicli  I  allow  has  been  fupported  upon  wife  reafons,  but  they 
aie  not  applicable  here,  becaufe  at  21  the  cuflom  ccafes,  and 
here  they  eannot  marry  at  0^0,  40,  tsc  or  at  any  age  without 
the  confent  of  the  mother;  in  the  ether  ir. fiance,  the  law  does 
not  extend  tbelr  view  beyond  the  age  of  2  i  ;  but  the  parent  here; 
has  carried  his  power  fo  far,  as  '  to  controul  his  children  evcri 
after  they  come  to  years  of  difcretion  :  What  is  this  ?  but  re^^ 
Jlraining  a  p>erfon  who  is  of  an  age  ecually  capable  of  judging  as, 
his  own-,  and  is  like  an  attempt  to  feicle  an  eilate  in  ^crpetuum^ 
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after  deftroying  the  end,  by  the  very  means  themfelves,  and  ge-  Harvey  .y. 
nerally  goes  much  fooner  out  of  the  family,  than  otherwife  it 
might  have  done. 

It  is  objected,  that  the  court  in  devifes  in  terrorem  have  pro- 
ceeded only  in  purfuance  of  the  ecclefiaftical  court,  that  the  tv^o 
courts,  who  have  a  concurrent  jurifdidlion,  may  not  clafh,  but 
it  will  not  hold,  if  this  court  fliould  conftrue  it  a  condition  that 
is  binding,  though  there  is  no  devife  over. 

The  learned  doctors  allow,  though  there  is  a  limitation  over, 
yet  it  is  void  in  the  civil  law,  except  in  one  cafe,  a  limitation 
to  pious  ufes,  becaufe  there  the  interefh  of  charity  is  preferable  to     r  ^-^^  t 
the  intereft  of  children  ;  this  (hews  that  the  reafon  of  this  court     ^  61  X 
is  founded  differently  from  the  civil  law,  for  here  it  goes  upon 
the  general  policy  of  the  kingdom.  ' 

Ivlr.  Fazaherly  faid,  there  was  no  inftance  of  any  cafe  of  this 
nature  in  the  ecclefiafllcal  court.    I  am  very  glad  no  inftance 
.can  be  produced  there,  for  then  the  confequencc  is,  this  court 
has  nothing  •  to  borrow  from  the  proceedings  in  the  ecclefiaftical 
court. 

Tho*  the  money  is  dire6led  to  be  raifed  out  of  the  land,  yet  it 
is  to  be  confidered  only  as  money,  but  it  has  been  infifted  by  Mr. 
Fazaherlyy  it  mufb  firft  veft,  before  it  can  be  eonfidered  as  moneys 
but  notvv'ithftanding  it  is  not,  as  theyf^y,  vefted,  yet  it  does  not 
follow,  that  it  fnould  not  till  then  participate  of  money,  and 
vefiing  or  not  vefting  makes  no  difference  ;  nor  can  it  be  raifed 
in  any  other  court,  for  it  is  truft-money,  and  properly  the  crea- 
ture of  this  court,  and  it  has  been  held  here  more  than  once, 
that  the  conIlru6Hon  of  trufts  ought  to  be  favoured  in  the  fame 
manner  as  the  conftruilion  of  wills. 

The  cafe  of  Kifig  v.  Withers,  in  Lord  Talboth  time,  was, 
Upon  an  appeal  to  the  Houfe  of  Lords,  affirmed  [a)  ;  there  what^^j  q^^^^  \^ 
is  called  on  the  other  fide  a  general  rule,  feems  to  be  broke  Chan,  in  Lord 
through,  for  it  is  determined,  that  money  to  be  raifed  cut  of  "I^^^^'^^^^^^q^^ 
land,  fiiall  not  fink  for  the  benefit  of  the  heir,  where  marriage,  34s*  s/a 
the  end  of  the  portion  was  anfwered,  though  the  whole  of  the 
condition  for  raifnig  it,  was  not  complied  with. 

The  cafes  cited  of  a  devife  over,  are  not  applicable  here^ 
becaufe  in  the  prefent  inftance  there  is  no  legal  proper  devife 
,  over. 

Needham  and  Sir  H,  Vernon,  refolved  in  Lord  Nottingham''^ 
time,  is  in  point  for  us,  and  tho'  the  book  itfelf  is  of  no  au- 
thority, yet  tlie  maniifcript  under  his  hand,  not  differing  from 
the  printed  cafe  in  any  cffential  point,  will  furely  have  it's 
Weight*  Af[on  v.  A^fon,  2  Vern.  452,  of  the  fame  kind,  and 
fecurity  given  for  perforniing  the  condition,  becaufe  there  was  a 
devife  over. 

Lord  Haranirf  frying  in  King  v.  Wiihrr^  [b)  tliat  a  portion  to  (>:)Eq.  Ca. 
be  raifed  out  of  land,  is  to  be  confidered  as  land,  can  have  no  na, 
weight,  for  there  is  a  great  difference  to  be  made  between  the 
'incrc  fiiying  of  a  judge,  and  a  diiimn  upon  which  the  judge  gave 
his  judgment  5  but  in  that  very  cafe  the  deterniinatigu  was  con- 
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HARVET-y.    trary  to  the  diHum',  for  the  portion  was  decreed  to  be  raii 
Aston.  cotifequently  a  difium  not  ncceflary  to  the  judgment,  and  of  no 

authority. 

It  has  been  mfifted  on  the  other  fide,  there  is  a  devife  over.  j| 
Can  it  be  faid,  this  is  a  giving  over,  where  it  would  have 

fallen  of  courfe  into  the  inheritance,  if  this  had  not  been  faid  ? 

A  man  devifes  an  eftate  to  his  heir,  he  does  nothing  by  it,  for  it 

would  defcend  to  him  without  it. 

The  rule  of  confidering  conditions  in  reftridion  of  marriage, 
in  ferrorem,  is  a  rule  of  this  court  only,  and  founded  upon  the 

policy  of  the  land,  and  not  in  conformity  to  the  reafoning  of  any 

othei  court. 

t373)  As  to  the  portions  under  the  will,  it  is  faid,  if  they  are  not 
intitled  to  the  original  portions,  they  are  not  intitled  to  the 
augmentation. 

It  does  not  follow,  becaufe  the  teftator  calls  it  an  augmenta-^ 
tiou,  that  they  (hall  not  have  this  portion,  in  the  fame  manner 
as  portions  have  been  decreed  in  other  wills  :  fuppofe  the  very 
words  of  the  fettiement  had  been  inferted  in  the  will,  yet  it 
fhall  have  a  different  conftru^tion  where  it  is  applied  to  the 
landed  eftate,  and  where  to  the  perfonal  *,  and  therefore,  what 
ever  may  be  your  Lordfliip's  opinion  as  to  the  fettiement,  you 
wili  not  determine  on  the  will  by  the  fame  way  of  reafoning. 

It  has  been  infilled  by  Doftor  Andre^vs,  that  thefe  words  are 
intended  as  defcriptive,  and  that  no  perfons  can  take,  but  who 
bring  themfelves  under  this  defcription. 

Is  not  faying  daughter  in  the  precedent  words,  as  defcriptive 
as  if  he  faid,  my  daughters  Mary,  Ann,  &c. 

It  is  faid,  that  this  is  given  over,  and  to  the  remainder  man 
of  the  eftate,  but  the  words  are,  In  cafe  any  of  my  faid  daughters 
Ihould  happen  to  die  before  the  faid  portion  luas  paid^  that  the  ejlate 
fhould  be  exonerated  thereof :  this  is  not  giving  it  over,  but  makes 
s  it  a  nullity,  for  it  ceafes,  if  the  contingency  of  marrying  fails, 

and  nothimg  is  to  be  raifed. 

Can  it  be  fuppofed  that  a  child  will  always  continue  an  in- 
fant, that  they  v/\\\  never  arrive  at  years  of  difcretion,  never, 
capable  of  j  iidging  for  tl^emfeives  ?  Shall  they  be  thought  fit  to 
prefide  in  the  great  ailembly  of  the  nation,  be  placed  at  the 
head  of  armies,  nay  even  prefide  in  this  court,  and  yet  incapable 
of  judging,  where  marriage  is  concerned? 

Do£l:or  Sirahan^s  reply. 

How  far  the  civil  lav/  fhould  have  weight,  is  in  the  breaft  of 
the  perfon  prefiding  here,  but  it  is  certain  the  civil  law  is  in- 
terwoven in  the  original  inftitutlon  of  this  court ;  what  I  infifl 
upon  is,  that  being  tied  up  to  marry  with  the  confent  of  ano- 
,  ther,  was  by  that  law  confidered  as  a  total  prohibition,  and 
iisid  to  be  null  and  voi<l. 

It  has  been^objeticd,  notwithftanding  the  general  rule,  that 
fome  reftridions  were  allov/ed  npon  marriage,  with  regard  to 
point  of  time^  or  reftricbion  to  particular  perfons  ;  but  this  is  no 

argument 
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argument  that  a  total  prohibition  is  allowed,  for  they  are  flill  ^'^J^J 
admitted  to  marry,  obferving  the  dire61:ion  of  time,  or  direclion 
of  perfons  :  the  principal  alteration  that  I  know  of,  was  re- 
ftraining  a  woman  from  a  fecond  marriage,  and  this  was  re- 
laxing the  general  law,  for  the  interefl  and  prefervation  of  the 
children  of  the  firft  marriage,  in  the  Julia  Marcella^  but  the  tm» 
T^txox  J ujiitii an  repealed  and  aboiifhed  the  Julia  Mar cella,  and 
made  fuch  condition,  whether  in  reltraint  of  widows,  or  in  re- 
ftraint  of  others,  abfolutely  void. 

Dig,  lib,  33.  iit..  4.  De  dote  pr^legata,  lex  14.  is  very  far 
from  coming  up  to  the  prefent  cafe  ;  there  the  teftator  had  two 
daughters  and  a  fon,  the  eldeft  of  which  married  in  his  life- 
time, and  taking  notice  of  his  youngeft  daughter  in  his  codicil, 
he  fays,  Filiam  r.ieam  Crifpinam,  quam  vellem  tradi  nuptui  cuicunqtis  - 
amici  mei  ^  cognati  approbahiint^  providebit  iradi  FoUianus  fciens  ^  374  i 
mentem  meam^  in  aqualibiis  portionibttSy  in  quibus  ^  Jororem  ejus 
tradidi ;  this  amounts  at  moft  to  a  wifh  that  fhe  would  marry 
with  the  approbation  of  his  friends  and  relations,  hut  not  that 
if  fhe  married  without  it,  flie  would  forfeit  her  portion. 

It  has  been  faid,  that  the  father  had  a  very  great  power,  and 
that  he  might  delegate  it  to  others. 

I  allow  it  to  be  very  great,  though  it  wns  very  much  abridg- 
ed ;  but  whatever  power  he  might  have  in  his  life,  I  apprehend, 
even  in  the  civil  law,  he  could  not  delegate  if  after  his  death : 
with  refpeft  to  paternal  authority  in  the  point  of  guardiandiip, 
he  could  not  appoint  a  tutor  to  his  child,  beyond  the  age  of  14, 
and  after  that  age,  the  Roman  law  thought  the  child  of  lufhcient 
maturity  in  judgment,  to  chufe  for  himfelf.  In  the  prefent 
cafe  they  muft  be  continually  under  guardianfhip,  uiuler  their 
mother,  while  fhe  lives,  and  under  others  after  her  death  i  I 
admit,  according  to  the  palTage  cited  out  of  Grotius^  the  chil- 
dren ought  to  be  under  the  obedience  of  their  parents,  and  in 
point  of  marriage  too,  fo  far  as  to  take  the  dire6lion  of  their 
parents,  but  not  under  fuch  a  fervile  obedience,  as  to  refrain 
from  marrying  at  all,  if  the  parent  fliould  advife  it. 

There  are  no  printed  reports  of  cafes  with  us,  but  there  have, 
and  muft  have  been  cafes  of  this  kind  but  what  is  the  confe- 
quence  if  there  had  been  no  cafe  at  all  of  this  nature  determin- 
ed, then  it  muft  be  adjudged  according  to  the  ftandard  rule  be- 
fore this  cafe. 

After  the  counfel  had  finiftied,  the  court  declared  they  would 
take  time  to  confider  before  they  delivered  their  opinion  ;  and 
the  caufe  by  order  of  Lord  Chancellory  ftood  in  the  paper  for 
judgment  the  5th  of  JufU!^  1738. 

Mr.  Juftice  Cemyns  ( i)  who  on  that  day  delivered  his  Opinion 
firft,  after  ftating  the  cafe  ut fiipra,  faid,  he  thought  it  very 
clear,  that  it  was  the  intention  of  Sir  7'honiss  -AJlon^  that  his 
daughters  ftiould  not  have  their  original  portions,  if  they  mar- 
ried without  fuch  confent  as  prefcribcd,  and  this  intent  appears 
upon  every  claufe  of  the  deed. 

(i)  Seetheargumentof  Mr.  Juftice  Comymsm^xt  fully  reported  Com.  Re/>.  yzC^ 
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^^aItonT  agreed,  that  the  portions  were  not  payable  till  marriage, 

'  and  there  is  no  direction  in  the  deed  that  they  fnall  be  payable 
at  marriage  only,  but  exprefsly  on  marriage  with  confent^ 
Where  any  acl  It  is  a  known  rule,  that  where  any  act  is  previous  to  any  eftate 
cXtToTtmft^"^  trull,  and  that  a<£t  confifts  of  feveral  particulars,  every  particu- 
and  confifts  of  Tiwxk  be  performed  before  the  eftate  or  truft  can  veil  or  take 
feveral  particu-  elFcdl,  and  to  this  purpofe  there  are  many  cafes,  but  it  may  be 
cuTar  mul  be''"  f^^^^ient  to  citc  One  only,  and  that  is  Sir  Cafar  Wood  v.  The  Duke 
performed,  of  Southampton,  Shower^ s  Parliament  Cafes^  83,  87,  which  comes 
up  to  this  point  as  to  the  performance  of  both  parts. 

But  theohjeBion  which  has  been  moft  relied  on  at  the  bar,  was, 
that  in  the  civil  law,  thefe  reitridions  are  looked  upon  as  un- 
lawful, and  that  the  do£lrine  of  the  civil  law  has  been  adopted 
into  this  court :  I  think  fome  regard  is  to  be  had  to  the  civil  law, 
C         3  what  Selden  lays  down  in  his  differtation  upon  Fleta^  lib,  3. 

ch,  5.  feems  to  direft  how  far  it  fhall  be  admitted. 

It  will- therefore  be  proper  to  take  fame  notice  of  the  ground 
of  this  maxim  in  the  civil  law,  that  conditions  of  m.arriage  with 
confent,  annexed  to  legacies,  are  void  conditions. 

It  was  the  rule  of  that  laiv^  that  nobody  fnould  devife  their 
eftate  without  leaving  fomething  to  the  heir  5  fo  alfo  by  the 
ftatute  of  the  32  H,  8.  there  is  a  particular  faving  of  one  third 
part  not  devilable  :  The  provifion  of  the  le:>c  Falcidia  was,  ita 
detur  I e gat  urn  ^  ne  minus,  quam  partem  quart  am  hereditatis  eo  teji amen- 
ta hiEredes  capiant.  And  it  was  called  legitima  portio :  this  law 
was  endeavoured  to  be  evaded  two  ways,  firft,  upon  leaving  the 
whole  to  the  heir  upon  condition  of  marrying  with  the  confent 
of  fuch  perfon,  who  it  was  known  would  never  confent :  fe- 
condly.  Where  the  parties  were  in  the  power  of  the  teftator  by 
forcing  them  to  marry  fuch  perfon s  only,  as  they  could  not 
marry  with  honefty  and  credit,  fo  that  this  was  looked  upon  as 
an  evafion  of  the  law  ;  but  the  law  always  was,  that  where  the 
condition  was  not  a  total  reftraint,  as  where  a  particular  per- 
fon-only  is  excepted,  tJje?i  the  condition  was  good. 

But  as  it  has  been  infifted,  that  this  court  has  adopted  this 
rule,  I  fliall  mention  the  cafes  on  that  head, 
ItisRQwfulIy  i  take  it  to  be  fiow  fettled,  that  if  a  pecuniary  legacy  is  given 
^.f/y  l!,!acyir"*  0^  condition  of  marriage  with  confent,  and  there  is  no  devife  over^ 
g  yeji  on  condi-  that  fux:h  Condition  is  void,  Bellafts  v.  Ermine  (a).  Fleming  v, 
t'oa  of  marriage    Jj/^^/arave  and  Garret  V.  Pritty  (b).    But  none  of  thefe  cafes 

with  conient,  and  ,  r^r,*L'^l  rr  ^'  ^  j 

tbereisnodsvife  comc  up  to  the  prcicrit,  which  IS  the  cale  of  a  portion  charged 
over; fuch coiidi-  on  land.  King  V.  IVithers  [c)  was  alfo  cited,  but  there  the  tef- 
tjonisyoid.  ^^.tox  appointed  two  periods  of  time  to  intitle.the  daup^hter  to 
a2,  f^S.  her  portion  ;  marriage,  or  the  age  or  21,  and  as  me  had  attain- 

{b)  2  Vern.2935      xh^Lt  age  it  became  a  veiled  intereft. 

\^c)  Eq.  Cif.  ■ 
Abr. 

Where  a  condl  -  So  where  the  condition  has  been  performed  to  a  reafonable 
lion  has  been  intent,  the  court  has  difpenfed  with  the  v/ant  of  circumftances, 
SSabiei^-^    as  where  the  major  part  of  the  truftees  confent,  or  where  th^ 

tent,  the  court  ,        ,        .  r  ,         n  r    ^  -l 

^'ili  difpenie  with  the  want  cf  circumft.^nces,  as  where  tae  major  paj't  of  the  truftees  confent,  or  wherp 
thiv  ^ave  an  Impiisd,  not  an  exprtfe  confent. 


truftees  give  an  implied,  not  an  exprefs  confent ;  fo  where  the   Harvey  -u. 
father  has  made  the  marriage  himfelf  ( i ) .    The  cafe  in  More  857 
(a)  fcems  to  have  been  determined  in  the  ecclefiaftical  court,  C«)  Gre/ly  ^. 
neither  does  it  appear  there  v/as  any  devife  over  :  the  cl.ief 
reafon  on  vi^hich  the  court  v/ent  in  the  determination  of  F/emi/:g 
V.  Walgrave^  I  Chan.  Caf.c^S.  feems  to  be  that  a  diftincSlion  wzs 
taken  (as  is  faid  in  2  Fer^i.  573.  Creagh  v.  JVilforiy)  between  a 
condition  that  (lie  fhall  not  marry  vtaihout  confent,  and  a  con- 
dition that  flie  fl:all  not  marry  againil  confent,  or  contrary  to 
their  hking  :  the  cafe  of  Needham  v.  Vernon  in  Lord  Notting- 
ham^^ time  (^),  feems  to  have  been  determined  by  confent,^  and 
tliough  it  vi^as  faid  in  that  cafe,  that  all  conditions  in  reftraint  Abr.  m. 
of  marriage  arc  void  by  the  civil  law,  and  that  this  court  only 
confiders  them  in  terrorem,  yet  this  is  rather  taken  pro  confejfo, 
than  any  exprefs  determination  on  that  point ;  that  they  are 
not  fo  by  the  common  law,  is  evident  from  the  cafe  of  Fry  v.     j- '  _ 
Porter  {c).     The  reafon  the  court  went  upon  in  Semphill  v,  (^j  j^J^i 
Bailey  [d)  was,  that  the  condition  was  looked  upon  as  a  ioofe, 
kiconfiderate  exprefljon,  and  intended  to  be  by  way  of  caution  ^e'if^^^* 
only,  for  there  was  no  devife  over. , 

None  of  thefe  cafes  however  come  up  to  the  prefent ;  pecu-  Pecuniary  lega- 
tdary  legacies  being  fuable  for  in  the  fpiritual  court,  is  the  it^a-  cieiheinj^iuaoie 
fon,  why  that  law  in  fome  refpe6ls  governs  as  to  them.    But  Juai  courc^  is  the 
it  is  undoubtedly  true,  that  this  court  has  not  univerfally  fol-  re.aon  wh)  that 
lov/ed  the  maxim  of  the  civil  lav/,   even  upon  this  point,  for  it 
has  been  always  agreed,  that  where  there  is  a  devife  over,  it  reipeVts. 
{\yc\]\  take  efFed;.    it  is  faid  in  this  cafe,  there  is  no  particular 
devife  over  to  any  particular  perfon,  but  I  think  it  is  equally 
flrong,  for  it  is  declared  the  eftate  fliall  be  exonerated,  or  if  the 
money  be  raifed,  fhall  be  paid  to  the  perfon  who  is  intitled  to 
the  reverhon. 

It  is  a  knov/n  maxim,  that  where  the  eflate  is  to  arife  upon  a  y^^^'^^^  eflate 

!•  •  1  •  n      Ml     1  1-  •         •  IS  to  arilf  on  a 

'  condition  precedent,  it  cannot  veit  till  that  corjdition  is  per-  condicion  piece* 
.formed  ;  and  this  has  been  fo  ftrongly  adhered  to,  that  even  <ieiu,  it  cannot 
where  the  condition  is  become  impoifible,  no  eftate  or  intereft  ^^^^^ 

r,    „  ,  .  >  *  -  '  condition  is 

,  lhall  grow  thereon  [e],  perfonn.  d. 

WCo.  La.  ■ 

206.  a. 

But  it  is  faid,  the  civil  law  lias  no  fuch  difl:in61:ion  as  that  of  Thouuh  he 
conditions  precedent,  it  is  true  they  have  no  fuchteim,  but  uvii  ilvs  has  no 
they  have  the  thing  in  effed" :  ConcCHo  (tliey  fay)  Jiijpeiult  le-  i^^'w^'  nias 
gatinn^  and  faith  IJllian,  Lcgr.ta  [ilI  coiuHtionc  reliEta  n^n  Jiativi^  den^,  );-uhe 
Jed  cum  conditione  exhlerity  dtbcri  incipiunt  \  idcoque  interim  licie-  rule  m  c)i^..:  l.u\> 
gari  Hon  poterunt.     'Dig,  lih,  35. //V.  l.  P^e  Condition,  tff  Dem^n- 
Jirat.  lex  41.    They  diil-inguiih  between  three  forts  of  legacies,  tun  a,  m  diccU 
•^ijli  A.  pure  legacy. — ^d/yy  One  pavahle  at  a  day  future,  but 
certain. — -^dly.  One  payable  on  a  condition  that  is  uncertain  in 
i.ts  event.    As  to  tlie  hrW,  they  fay.  Dies  legati  venii.     As  to  - 
the  fecond  Dies  ccdJ^  Jed  non  vant.     As  to  the  third,  Dies  fiec 
Medit  nec  venit.    And  in  tlie  laft  cafe,  if  the  legatee  die  before 

(1)  See  Lailcy  v.  Dr/bowvcriey  pod.  2  vol.  261,  and  note. 
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Harvey  T/.    the  contingency  happens,  it  fh all  not  go  to  his  executor.  Swtnh* 

'^''^°^*      part  4,  I2th^lphjec, 
Since  the  cafe  cf         ^o  the  legacies  under  the  will,  the  eafe  is  more  doubtful, 

deviif  of  the  there  is  no  exprefs  devife  over  at  all,  but  to  the  perfon  in- 
furplusof  the  titled  to  the  rejiduum  :  And  it  is  faid  in  2  Vern,  293.  Garret 
perfonal  eftate    ^  Pritt\K  that  the  daughter  fhall  have  the  whole  qooo/.  though 

heldtobeade-    „  °.         ,  r   •    •  i     -r  j  i 

vifeover.         i^^^  married  without  content,  becaule  it  is  not  deviled  over,  but 
only  to  fall  into  the  furplus  :  but  the  cafe  of  Amos  v.  Horner^ 
E(|.Ca.Abr.  (^st)  is  a  later  cafe,  and  it  is  there  held,  that  the  devife  of  the 
furplus  of  the  perfonal  eftate,  is  a  devife  over. 

-It  would  be  a  contradiction  in  this  court  to  fay,  they  are 
not  intitled  to  the  firft,  and  yet  to  the  fecond,  which  are  to  be 
paid  together  with,  and  at  the  time  of  the  original  portions, 
and  are  made  fubje<£l  to  all  the  fame  condittonsy  limitations  and 
provifocSy  and  it  would  be  likewife  contradi£ling  even  the  courfe 
of  the  civil  law,  for  by  that,  if  a  legacy  is  payable  on  a  con- 
tingency, and  the  party  dies  before  the  contingency  happens,  it 
lapfes. 

£  377  ]  Lord  Chief  Juftice  Willes  :  I  am  of  opinion,  if  a  flranger  im- 
pofed  a  condition,  it  is  as  ftrong  as  if  a  father  had  impofed  it, 
and  the  law  is  not  founded  on  the  confideration  of  the  perfon 
giving,  but  on  the  thing  given  j  the  rule  is,  Cujus  ejl  dare  ejus  eji. 
di ft  on  ere. 

Upon  this  cafe,  two  points  have  been  very  properly  made. 

Ftrjl^  If  it  was  the  intention  of  Sir  nomas  AJlon^  that  his 
daughters  fhould  have  their  portions,  whether  they  married  with 
confent  or  not? 

Secondly,  If  it  was  his  intention  that  they  fhould  not,  then 
whether  this  intent  be  agreeable  to  the  rules  of  law  and  equity  ? 

As  to  the  firft,  I  think  there  can  be  no  doubt,  either  upon  the 
will  or  fettlement. 

As  to  the  fecond  point,  to  begin  with  the  will,  the  rule  is, 
that  voluntas  tejiatcris  totum  ejl,  if  not  inconfiflent  with  the  rules 
of  law  and  equity,  and  they  fhould  be  very  plain  indeed,  ever  to 
defeat  the  intention  of  the  teftator  :  We  muft  agree  with  Dyer^ 
(fays  Lord  Chief  Juftice  2  T^r;/.  337.)  that  men's  wills 

by  which  they  fettle  their  eftates,  arc  the  laws  that  private  men 
are  allowed  to  make,  and  they  are  not  to  be  altered  even  by  the 
King  in  his  courts  of  law,  or  confcience. 

Li^t  us  now  confider  the  difference  between  a  portion  payable 
out  of  lands,  and  one  payable  out  of  perfonal  eflate,  and  the  dif- 
ference is,  that  if  money  be  given  to  a  man,  payable  when  he 
comes  of  age,  and  he  dies  before  the  day  of  payment,  it  fhall  go 
to  his  executors ;  l)ut  if  it  be  a  portion  to  be  raifed  out  of  lands, 
t  Eq.  Abr.  267.  it  fhall  fink  into  the  eftate,  for  the  benefit  of  the  heir.  *  Pawlet 
aVentr  366     ^'  Pawlet,  I  Vern.  204.  and  2  Vent.  397.  and  Tourney  v»  Tour* 
Ventr.  32X.      ney,  Prec.  in  Ch.  290.    2  Eq.  Ca.Ahr.  654.  pL  6. 
aCh.Rep.  286.     In  the  prefent  cafe  it  muft  be  taken  to  be  either  a  condition 
precedent,  or  a  limitation  of  the  time  of  payment ;  if  the  firft, 
t  3  Ch.  Caf.     the  cafe  of  Bertie  v.  Falkland  f  is  in  point  and  that  of  Fry  v, 
%i'ck,  Caf,     Porier  J  goes  farther,  for  there  it  was  held  that  a  condition  fub- 
J38.  fequent 
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lequent  cannot  be  relieved  againft  without  a  compenfation,wliicIi    Karvet  v. 
a  marriage  without  confent  cannot  have.  ston. 

If  it  be  taken  as  a  Hmitation  of  the  time  of  payment  (and 
that  feems  the  proper  conftru6lion),  then  even  the  civil  law  will 
tiot  fay  they  are  now  intitled,  becaufe  the  time  is  not  yet  come* 
'Tournay  v.  Tourfiayy  Pawlet  v.  Bawlet^  are  in  point.  The  cafe 
of  Saiyhury  v.  Bennett^  2  Vern.  223.  is  more  properly  the  cafe 
of  a  perfonal  ellate,  but  has  fome  fimilitude  to  the  prefent,  as 
the  furplus  was  to  be  laid  out  in  land  \  but  the  court  there  west 
upon  this  foot,  that  there  was  a  difpenfation  by  the  father  as 
to  one  part,  and  a  confent  of  the  mocher  and  truftees  as  to 
the  other  part.  In  the  cafe  of  Kwg  v.  Withers  there  were  two 
periods  of  time  to  intitle  the  daughter,  and  one  of  them  had 
happened. 

It  is  laid  down  as  a  rule  that  governs  in  devifes  of  perfonal 
eftates,  that  where  there  is  no  devife  over,  the  condition  is  only 
in  terrorem  \  but  I  rather  take  it  this  is  laid  down  as  a  rule  to  con- 
ftrue  the  teftator^s  intention,  but  not  that  it  is  in  ail  events  a 
general  rule,  that  fuch  conditions  (liall  be  z«  i^m-tjr^'w  only,  unlefs    [  37^  3 
there  are  words  of  limitation  over,  for  the  teftator's  intent  may 
be  known  other  ways.    Paget  v»  Hayiveod^  Novem.  1733.*  does  *AttheRolIs^ 
indeed  contradi61:  the  opinion  now  declared,  for  there  it  was  held  ^j^kyii^^^'^ll^ 
that  a  general  devife  of  the  refiduum  or  a  devife  to  the  perfon  in-  ,  vol.  365. 
titled  to  the  refiduum^  were  the  fame  as  if  no  devife  over  at  all ;  ^*  ^- 
but  the  cafe  of  Amos  v.  Horner  f  is  to  the  contrary  :  There  is  in-  f  E^.  Cai:.  Abt. 
deed  no  decree  found  in  the  RegiJIer^  but  it  appears  by  the  Ca- 
lendar  that  a  decree  was  made,  but  being  againil  the  plaintiiF,  I 
fuppofe  has  never  been  drawn  up.  The  author  of  the  book  how- 
ever told  me,  he  had  a  note  of  the  cafe  from  a  very  able  perfon 
who  was  prefent  at  the  hearing. 

Lord  Chief  Juftice  Lee  declared  himfelf  of  the  lame  opinion^ 
and  faid  there  are  three  forts  of  conditions  to  be  rejected. 
Firjl^  fuch  as  are  repugnant. 
Secondly,  Such  as  are  imporiibie  in  their, creation. 
Thirdly,  Such  as  are  mala  in  fe. 

But  this  condition  of  marrying  with  confent  does  not  come  Th?  partkuhi- 
under  any  of  thefe  heads.    And  in  Fry  v.  Povtev,  and  i  Roll.  Clenfenr^'' 
Ahr.  418.  it  is  admitted  fuch  a  condition  is  good  in  refpecl:  of  makes  it  a  con- 
land  5  though  where  a  conipcnfation  can  be  made,  it  is  true, j'^^f^j^.^o^"'^' 
there  is  but  little  difference  between  conditions  precedent  and  thing^n  the' 
fubfequenc  ;  yet  where  a  condition  is  annexed  to  a  portion  in  daughters  till  a 

order  to  have  a  marriage  with  confent,  there  is  an  equitable  dif-  '"^^i;'''S^  ^^''^ 

conlcnt* 

fercnce.  In  the  cafe  of  a  condition  fubfcquent,  the  thing  is  veil- 
ed, and  though  in  the  nature  of  a  penalty,  yet  th  j;  intent  Ihould 
be  clear  and  plain  by  an  exprefs  devife  over  to  diveit  it  \  but  in 
the  cafe  of  a  condition  precedent,  for  which  there  can  be  no  com- 
penfation,  it  would  be  giving  an  cllate  againil  tlic  intent  of  the 
donor  to  difpenfe  with  the  condition.  Here  are  no  words  to  vcft 
the  portions  in  the  daughters  till  a  marriage  with  a  content,  and 
I  very  nuicli  govern  my  opinion  in  the  prcfc.u  cafe  by  the  par- 
ticular penning  of  this  deed,  which  has  made  this  a  condition 

pre- 


37^  Con5ftfoit<5  anD  tfrnftatfoitj?. 

Harvey  v.  precedejit,  and  has  vefted  nothincj  in  the  daucrhters  till  a  marnaffC 
Aston.       ^  -x         r  jl^  o  o  b 

With  coinent. 

The  only  true  quefiiion  upon  this  cafe  feems  to  be,  Whether 
fuch  a  condition  as  this  can  be  annexed  to  a  portion  ?  For  if  it 
can,  then  all  thofe  cafes  v/here  the  portion  is  to  fink  into  the  in- 
heritance are  in  point,  and  that  fuch  a  condition  may  be  annexed 
hath  been  already  firewn. 

As  to  the  queftion  upon  the  will,  all  that  is  material  upon  it 
*iCh.Caf.  22.  is  the  confideration  of  the  cafes;  Belia/is  v.  Ermine  *  was  con- 
fidered  on  a  plea  only,  where  the  court  does  not  ufe  to  confider 
matters  fo  thoroughly,  and  there  indeed  the  court  looked  upon 
it  as  a  portion  vefted.    But  the  condition  in  the  prefent  cafe  does 
not  operate  by  way  of  defeating  the  eftate,  but  hindering  its  veft- 
f  2Vern.452.  ing.    It  appears  by  J.^i}on  v.  4j^ion\^  that  even  in  the  cafe  of  a 
condition  fubfequent,  the  length  of  time  during  which  the  re- 
ftraiiit  is  to  continue,  is  not  a  reafon  to  relieve  againll  a  forfei- 
X  2.  Vem.  293.  ture.    In  the  cafe  of  Garret  v.  FrittyX^  the  portion  was  plainly  a 
C  379  ]    veiled  portion,  and  the  provifo  comes  in  afterwards,  and  is  to  be 
confidered  as  a  condition  fabfequent. 
A  conditfoH  to       Upon  the  whole  therefore  I  am  of  opinion  that  a  condition  to 
marry  witA  can-  YCi^.xx'-j  v/ith  confent  is  a  lawful  one,  and  that  it  is  annexed  tothefe 
one,  and  be-    portions  \  that  it  is  a  condition  precedent,  and  that  notJnng  can 
ingamiexedto   veil  iu  the  phintiiTs  till  that  condition  is  performed;  and  ihall 
StblnrcTn"%4ii  '^'^'^''^^        advice  of  Puffendorf,  that  parents  ought  to 

tinthii^con-      ufe  this  power  mercifully  and  cautiouilyj. 

^ition  is  per- 

-^rmed.    §  Puffend.  B.  6.  Ch,  2,  p.  381. 

Bi' fi '^^d '^f?'  X^pr<f/ C/^^;ir^'//c7r :  I  agree  with  my  Lords  the  Judges  in  opi. 
Jince  t!:i'e  cale  of  ^'^0^5  ^^^^f  hold  nothing  is  more  fixed  fince  the  cafe  of  Paivlet 
Pu'!vlei\.  Pa%u-  V.  Paiviet,  than  that  portions  charged  on  lands  will  not  veft  till 
i-^r,  that  por  -  time  of  payment  comes,  wliicli  in  this  cafe  is  not  till  a  mar^ 

tions  charged  on     .  .  ,      ^  /  1    1  •  i    •     1  •  ^ 

laads  donocveii:  "''K^gs  With  conjent,  and  there  is  no  rule  ni  law  or  equity  tnat  caii 
tin  the  time  of  excufe  the  want  of  fach  confent  \  that  there  is  no  fuch  rule  where 
KeTu'le^i'a^a  ^'^^^F  given  over,  has  been  clearly  proved,  and  the  ordering 
condicio  I  to  that  the  eiiate  fnall  be  exonerated,  I  think  is  equal  to  a  devife  over. 
inajTy  withcoa-  But  adniittin-p;  there  is  no  devife  over,  then  the  queftion  will  be, 
r«-«jz  only,  vVhetncr  tins  condition  is  interrorern  oniyr  /inct  i  own  1  do  not, 
where  no  devife  know  that  this  rule  obtains  fo  generally  as  has  been  laid  dovrn  ;  I 
ever,  inuit  be     j^^^we  underllood  it  only  of  lep-acies,  and  not  of  portions,  and  of 

uiiae. flood  ot        ,  .     ^  '  r  ? 

%:r;.-;i  only,     tii^s  ^ort  was  tne  cale  Cited  m  iMoor  857. 

in  J  no;;  of  por- 


p,,,-  ,,  -^  -r.^.-.  Thefe  ponions  arlfe  out  of  lands,  and  have  nothing  teftamen- 
outofiAnd  iiih-  tarv  in  them,  fo  are  not  fubject  to  the  iurifditlion  of  the  eccle- 
jcct  io  die  rules  naitical  court,  nor  to  be  y-overned  by  the  rules  of  the  civil  law, 

01  I'ha  cornnion    ,  '         iri  1 

l-iv/Oidy.         but  are  iubjedl  only  to  the  rules  oi  the  common  law. 

If  Lhe  dau[jh':er  eil"2te  maybe  limited  10  2.  ^N-omTxn  dian  fcla  ^  inrittpta  fu" 

eiair  tnun  of  -nd  tliis  13  mentioned  by  5^•f//^^?-W7i  himfelf.    If  an  infant 

i5£iin'd  hiicon-  under  the  w^rdlhiip  ot  the  court  marries  witnout  the  conient  of 
I'-a-,  in.-  iofcs    j.]-^^  couTtj  it  is  the  common  pra6iice  to  commit  thofe  that  are 
concerned  in         The  cuftom  oi  London  goes  further,  for  if  die 
daug!;teraf  a  freeman  marries  in  his  life-time  againft  his  confent, 

ualefs 
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nnlefs  her  .father  be  reconciled  to  her  before  his  death,  fhe  fhall  Harvey 

not  have  her  orphanage  part.  *    And  this  is  more  to  the  purpofe  ^ 

here,  becaufe  this  cultom  is  generally  thougnt  to  nave  been  /^.^ 

taken  up  from  the  writ  Ji?  rationabili  parte  honoriim,^  from  wlieiice  i  Vern.  354* 

an  argument  vi^as  drawn  at  the  bar  in  favour  of  the  plaintilFs  in 

this  cafe. 

If  Sir  nomas  AJlon  had  exprefsly  limited  the  term  to  his 
daughters  on  their  marrying  with  confent,  the  term  could  never 
arife  till  they  were  fo  married,  as  is  evident  from  the  cafe  of  ¥ry 
V.  Porter  \  and  why  has  he  not  the  fame  power  over  the  trujl  of 
this  term,  as  over  the  term  itfelf? 

Another  material  difference  between  portions  out  of  lands  and  if  the  paity  die< 
perfonal  legacies,  is,  that  in  the  firft  cafe,  if  the  party  dies  be-  b^cXier'ay^- 
fore  they  become  payable,  they  fhall  not  be  raifed  ;  in  the  latter,  bk,  it  oucof 
*  the  legacy  fliall  go  to  the  executor,  and  the  ground  of  this  dif-  f'^'^'  '"^  fhaiinot 


tindlion  is,  that  the  court  for  uniformity  follows  the  ecclefiaiti-  a^lioLi  lega- 
cal  courts  in  the  one  cafe,  and  the  common  law  in  the  other,  cy,  ind  legatee 
There  was  another  reafon  given  for  this  diftindlion,  that  it  is  in  '^•'^l'j^7%V^nt 
favour  of  the  heir,  but  that  can  be  no  reafon  at  all,  becaufe  in  a  [JXiVgo^w^dic 
court  of  juftice  there  ought  to  be  no  favour  fliewn  to  one  more  exetmor. 
than  to  another.  £  *38o  3 

As  to  the  precedents  that  have  been  cited  for  the  plaintiffs, 
they  all  of  them  depend  upon  the  particular  penning,  or  fome 
other  evidence  arifing  upon  the  fa^ts,  and  have  not  been  deter- 
mined upon  general  rules.  Fleming  v.  Waldgrave  feems  to  be  a 
fettlement  of  a  leafehold  eftate,  which,  if  fo,  was  a  mere  perfo- 
jialty.  Needham  v.  Version  feems  rather  an  award  between  the 
parties,  than  a  decree  in  an  adverfary  fuit  5  for  in  a  manui'cript 
I  have  feen  of  Lord  Notti?2gham's,  "To  avoid  queftions  (favs  he) 
I  decreed  the  portions  to  be  paid,  upon  the  giving  fecurity 
by  recognizance  not  to  break  the  conditions."  As  to  the 
reafoning  in  that  cafe,  [  lay  no  great  fbrefs  upon  it,  as  it  goes  011 
a  fuppofition  that  the  portions  were  veiled  ;  and  the  cafe  oiA/lon 
y,  Jjhn  goes  on  the  fame  foundation. 

It  mufl:  be  admitted  on  the  other  fide,  that  no  cafe,  exadly 
in  point,  is  cited  for  the  defendants,  the  meaning  of  which  may 
probably  be,  that  the  general  doctrine  has  always  been,  that  in 
cafe  of  portions  arifing  out  of  land,  this  court  can  give  no  relief, 
nor  can  takeaway,  or  fet  afide  fucli  conditions  as  are  annexed; 
and  in  the  ca^Q     Pa'w/et  v.  Paiu/ct  it  was  io  deternuned. 

As  to  the  additional  legacies  under  tlie  vvdll,  they  will  fall  un- 
der the  rule  of  perfonal  legacies,  unlefs  fomctliing -is  done  by  the 
teftator  that  will  prevent  it  j  and  ih/s  is  done  by  aiuicxing  to  them 
the  fame  condition  that  governs  the  deed. 

The  teflator  mentions  the  iegncics  as  -^n  angmcntat'wn  their 
portions  under  the  deed,  which  Ihcws  they  are  to  attend  the  ori- 
ginal portions  ;  for  how  can  they  be  intltled  to  an  augmentation, 
jf  not  to  the  tlung  augmented. 

As  to  what  has  been  faid,  that  Lady  /Ijlon  being  refiduarv  Ic- 
gi\tee  under  the  will,  is  the  perfon  that  will  take  benefit  by  ra- 
fufing  her  content  ;  I  fliall  be  glad  to  have  the  opinions  of  the 
Judges,  whether  it  may  be  proper  to  fepd  this  matter  back  to  an 

jnt^uiry 
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mquii'y  into  the  reafonabienefs  of  that  refufal ;  for  my  own  part 
I  am  extremely  doubtful,  whether  I  can  now  direft  fych  an  in-* 
quiry,  as  the  caufe  ftands  before  me.  Lady  Aflon  has  by  her  an^ 
fwer  given  an  account  of  the  r^afons  of  her  refufal,  and  this  an- 
fwer  not  being  replied  to,  was  at  the  hearing  read  as  proof,  and 
therefore  I  think,  I  muft  take  it,  that  fhe  ufed  all  the  caution  in 
her  power. 

Some  unreafonabh  behaviour  on  her  part  fhould  have  been  pro- 
ved in  the  caufe,  or  fome  fpecial  cafe  have  been  made  in  the  bill, 
and  unlefs  that  had  been  done,  I  do  not  fee  how  I  can  dire6t  fuch 
inquiry,  and  if  no  corruption  appears  in  her,  this  court  cannot 
take  from  her  the  truft  repofed  in  her. 

Upon  hearing  AJlons  anfwer  read,  the  three  Judges  were  of 
opinion  that  the  fubje£l  matter  of  the  inquiry  is  already  admitted^ 
by  the  "piaintitT's  not  replying  to  the  defendant's  anlwer  :  and 
therefore  an  inquiry  now  could  be  of  no  eife<5l,  and  alfo  that  La- 
dy AJ].ofCs  diiTenting  iliould  have  been  made  a  matter  of  original 
complaint.  The  Lord  Chancellor  being  of  the  fame  opinion,  he 
decreed  that  the  order  of  the  Mafter  of  the  Roils  fhould  be  dif» 
charged,  but  that  the  annuities  fhould  be  paid  ( i). 


(i)  With  refpecl  to  the  fubje<5l  of  the 
above  cafe,  the  following  obfervations 
c'ccur.  When  a  condition  in  rePiraint  of 
marriage  afFedls  la?idsi  if  fuch  condition 
be  prcccdenty  the  eRate  cannot  I'eji,  till 
the  condition  be  ftridly  prforined,  whe- 
ther there  be  a  dei^ife  onjer,,  orno  [Bertie v. 
Lord  Falkland,  3  Cha.  Ca.  129.  2  yern. 
533.  S.C.  2  Fre7n.  220.  S.  C.)  ;  or  if 
in  fuch  cafe  the  condition  be  jubJeqiLsnt^ 
then  the  breach  of  the  condition  operates 
by  devefling  the  eilate  before  njejicd.  i 
RolL  Ab.^\}%.    pi.    6.     Fry  v.  Porter, 

1  Cha,  Ca.  138.     1  Mod.  86.  300.  S.  C. 

2  Cha.  Rep.  26.  S.  C.  fee  alfo  fupra  y/J-^ 
378.  P idly n  V.  Ready t  pod.  2  vol.  5 87, 
590.  The  fame  rule  applies  to  fuch  por- 
tions charged  upon  or  interefts  arifmg 
cut  of  lafid,  as  are  not  in  their  nature 
tejl araentary ^  or  fa bjedl  to  the  jurifdidion 
of  the  ecclefiaftical  courts.  Harvey  v. 
AJlvn,  fupra  Com.  Rep.  726.  S.  C.  Man- 
fell  v.  Marfeih  2B.r0.  Cha,  Rep.  473.  But 

on  the  other  hand,  where  a  pcrjonal  or 
pecuniary  legacy  is  fubjed:  to  a  condition 
of  rj;arriage  with  confent,  and  there  is  no 
de'vife  ouer,  fuch  condition  is  only  con- 
fide !pd  in  terrorem,  whe  ther  it  be  pre- 
eedeiit,  (fee  particularly  Flarvey  v.  Afcnj 
fvpra  2iXid  in  Ca.  temp.  Tail.  212.  S.  C. 
Dailey  v.  Defbouvcriey  foft.  2  vol.  26 1. 
Reynifh  V.  Martin,  I  IVdf.  1 30.  poft.  3 
vol.  330.  S.  C.  Eltonv.  Elton,  1  IF^df 
159.  1  Fef.  4.  S.  C.  pefl.  3  vol.  504.  ij. 


C),  or  fuhfequent.    Bellcfis  v.  Ermine^ 
I  Cha.  Ca.  22.    Semphillv.Bayley,  Free, 
Cha.  562.    jfervois  v.  Duke,  i  F'ern.  20. 
Underxvood  v.   Morris,  poft.  2  vol.  184. 
Fullyn  V.  Ready,   i  Wilf  21.  poji.  2  vol, 
587.  S.  C.    In  this  laft  rule  however  a 
known  diliindion  prevails  as  to  the 
ration  of  a  condition  fuhfequent  and  one 
pyecedent;  the  foimer  being  in  terror  em 
does  not  tend  to  devefi  the  legacy  before 
njefed  (fee  cafes  fupra)  ;  but  the  latter 
(tho'  in  ierrorem    alfo)  will  neceffarily 
prevent  the  legacy  from  vejling.,  until  ihe 
marriage  {tho^  'without  any  confent  obtain- 
ed) be  performed.    Garbiit  v.  Hiltoti,  pafi 
381.  Atkyns  v.  Hiccoeks,  pofi.  500.  Pul" 
leyn  v.  Ready,  poft.  2  vol.  590.    Elton  v, 
FJton,    I  Wilf  159.     I  Fef  4.  S.  C. 
pofi.  3  vol.   504.    S.  C.    Hennnings  v. 
Munckley,  I  Bro.  Cha.  Rep.  303.  Knapp 
V.  Noyes,  Amh.  662.    But  in  all  cafes  of 
pnfonal  legacies,  where  there  is  a  deRiife 
onjer,  whether  the  condition  be  precedent 
or fubfequent,  the  right  of  the  de'vifee  o^er 
will  prevail  againft  that  of  the  legatee^ 
Sutton  V.  "Jewke,  2  Cha.  Rep.  95.  Pig- 
got  V.  Morris,  Sel.  Ca.  Cba,  26.  Belh- 
fis  V.  Ermine,  I  Cha.  Ca.  22.  Stratton 
V.  Grimes,  2  Fern.  357.    A/lon  v.  Jflon, 
2  Fern.  452.     Wrotiefley  v.  Wrottefley, 
poft.  2  vol.  584.    Chauncey  v,  Graydon, 
pofi.  2  vol.  616.    Scot  V.  Tyler,   2  Brs» 
Cba.  Rep,  43 1 .    Note,  the  cafe  of  Under- 
wood v.  Morris,  pofl^  2  vol.  184.  (which 

feems 
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feems  to  be  contra)  is  denied  to  be  law, 
I  Bro.  Cba.  Rep.  303.  2  Bro,  Cha.  Rep. 
488.  The  fame  dodrine  is  equally  appli- 
cable to  cafes,  where  a  legacy  {perfonal or 
teftamaitary  in  its  creation^  is  afterwards 
made  a  charge  upon  /^^AfJi  upon  perform- 
ance of  a  condicion  precedent.  Reynip 
V.  Marty 1  7'^///*.  I  30.  3  vol.  330. 
S.  C.  So  if  a  condition  he precede7it.,  and 
fubftitute  a  lelJsr  for  zgrmler  legacy  ;  for 
altho*  there  be  ?w  devi/e  over,  yet  as  the 
greater  legacy  cannot  w/?  till  the  condi- 
tion  be  per/orme'/,  upon  breach  of  fuch 
condition  the  iejer  legacy  will  've/i ;  the 
condition  in  this  cafe  not  being  con- 
fidered  as  merely  in  \frrorefn.  Creagh  v. 
fTilfoUy  2  Fern.  572,  Gillet  v.  Wray, 
I  P.  W.  284.  Secus  if  the  condition  be 
fuhfequenf.  Garrat  v.  Prhtey,  2  /^^r;^, 
293.  Whfeler  v.  Bingham ,  poji.  3  vol. 
364.  36B.  I  /'^zT/:  135.  S.  C.  If  how. 
ever  a  condition  be  fuhfequent  (although 


there  a  Je-vife  over')  y  yet  fuch  condi- 
tion may  be  difpenfed  with,  if  the  per- 
formance of  it  become  impojihie.  Peytvn 
V.  Bury  J  2  P.  W.  626.  Gray  don  v. 
Hiclis^  popL.  2  vol.  16.  Jones  v,  Suffolk^ 
\  Bro.  Cha.  Rep.  529.  It  is  obfervable, 
that  the  bequetl  of  a  re/tdue  is  fuch  a  dt- 
njife  Q^oevy  as  to  be  within  the  above  rules. 
Amos  V.  Horner,  i  Ab.  i  12.  9.  Scof 
V.  T>/cT,  2  .  C/^--^.  jR^/*.  431.  This  was 
formerly  held  otherwife,  Hemphill  v. 
Bayley,  Prec.  Cha.  562.  Garrat  v,  Pr/7- 
(7,  2  /^tTz?.  293.  Paget  V.  H-ayzvQod^ 
fupra^  pop.  3  vol.  365.     IFheeler  v. 

Bm  'hamy  1  //'"ii/'.  135,  i?^.  3  vol.  36^. 
S.  C. 

As  to  cafes,  where  the  court  has  dif- 
petifed  with  "On^  forfeiture y  tho'  the  con- 
dition has  not  been  frilly  performed, 
See  Dailey  v.  Defhowv-eriet  poJi,  z  voL  z^i^ 
and  note  thereto. 


November  the  26th,  1739.    At  the  Rolls, 
Garhut  V.  Hilton, 


"pHILIPPJ  Downs  devifed  {inter  dia)  as  follows,  "  I  give   Cafe  173 


and  bequeath  unto  Jane  Garhut^  daughter  of  Thomas  Gur  -  5  q  j 
the  fum  of  2co/.  provided  fie  marries  with  the  confent  and  p,  z).devifes  :» 
approhatio?!  of  her  faid  father  and  mother ^  or  the  furvivor  ofiheni  \  J-  ^-  ^^^ughter 
and  made  defendant  Hilton  executor  in  trail  for  infants,  who  ^^rc-vMfjemar- 
were  the  re/iduary  legatees.  nes  i-Ath  the 

confent  of  bcr  faiher  and  niethcrj  or  the  Jur-vi'v-jr  cf  theitu 


Jane  Garhttt  before  marriage,  and  during  the  lives  of  her  fa-  7-  ^- 
ther  and  mother,  brought  her  bill  againfl:  the  defendant  as  execu-  during°the"iives 
tor  to  have  this  legacy  paid,  alledging  it  was  a  vefted  intereft,  and  of  her  father 
the  provifo  of  confent  only  in  terrorem  ;  there  being  no  devife  of  ^"fjjrs^heT'bUl 
this  legacy  over,  if  fiie  fliould  marry  otherwife.  The  father  and  a-aiiift  the  ex- 
mother  were  made  defendants  to  the  bill,  who  confented  the  <^^^tor  to  have 
daughter  Ihould  have  the  legacy  paid  to  her.  '^^^  fifher  anf ' 

mother  by  xhs.\i 

anfwers  eonfentlng.  Marriage  here  a  contlitlon  precedcnr,  plaintiffs  therefore  too  e^rly,  and  bill  Jif- 
aiiffed  (i). 

The  Majer  of  the  Rolls  :  This  is  the  firfl:  bill  of  the  fort  that  I 
ever  heard  of,  for  a  legacy  given  on  marriage  before  any  marriage 
had.  It  is  not  to  be  conlidered  as  a  condition  merely  to  create  a 
forfeiture,  if  llie  fliould  many  without  confent,  but  is  double  j 


(l)  Atkyns  v.  HiccochSf  pof.  500. 
2  /y.  5.  S.  C.  Pullyn  V.  Ready,  puji. 
2  vol.  590.    Elton  V.  Ehoti,  I  Wilf.  159. 

1 


1  Vf.y  S.  C.   tcf.  3  vol.  5:04.  ■  S.  C. 

licmmin-z*   V.  Mt^Aikles 


303. 


,  1  U,r\t.  C'o'Jt.  Rep. 


CEoiitJi'tfonis  ana  Mmimtiong. 


GARBtrr  V,  jlrfi^  appointing  the  time  when  the  legacy  fhall  be.  due,  and 
Hilton.     j^condly^  fome  circumftances  to  be  obferved  j  and  tho'  the  court 
may  in  particular  cafes  difpenfe  with  the  circumftances,  yet  k 
muft  keep  to  the  firft,  the  appointmicnt  of  the  time. 

If  the  words  had  flopped  at  provided  fie  marries^  it  would  not 
have  vefted  till  then;  and  adding  the  circumftance  of  conjcnt 
cannot  vitiate  the  whole  condition.  Every  cafe  cited  eftabiifhes 
this  general  do£trine,  and  marriage  was  aftually  had  in  all  of 
them  ;  the  prefent  a  limitation  of  time  annexe'd  to  the  fubftance 
of  the  legacy,  and  a  condition  precedent  to  the  vefting,  which 
time  is  not  come  :  and  confequcntly  the  plaintiff's  application  is 
too  foon. 

His  Honour  therefore  dtfmijfed  the  h'llL 


C  3S2  ]     (C)  Who  are  to  tale  Advantage  of  a   Coiidithn^   or  ivill  he  pre- 
judiced by  it» 

July  the  2d>  Wizs:  V.  JF/V?-. 

1739. 

Cafe  174.  J^DWARD  JViggj  by  will  dated  the  8th  of  November  I'jio^ 

S.  C.  cited  devifed  the  lands  named  in  the  pleadings,  "  To  his  Jecond 

iVcf.  137.  y3/;  Thomas,  upon  co?idition  that  the  y2i!/W  Thomas,  or  his  heirs, 

landr^o  hif  fe  "  fii^dl  pay  afid  f'-tisfy  to  his  fx  grajidchildren  [the  children  of  the 

cond  fon  Tho-  "  fid  Tliomas)  the  fum  of  90!.  to  be  equally  divided  among  them  \ 

tnazy  upon  con-  «  ^^^^     defaidt  of  paxmctit  of  all  or  bart^  there  ivds  ct  daufe  of  en 

rhomas  or  hh  ^^'J  ^^^^  dlfrefi. 

heirs  Hiall  pay 

to  his  grandchildren  (the  children  of  the  fald  Tho;7ia%)  90/.  to  be  equally  divided  among  themy  and  ov 
default  cf  payment^  a  clavje  of  entry  and  dijirefs.  Thomas  died  in  the  teftator's  life-time  ;  the  fon  of 
sheeldell  Ion  of  the  teftator  entered  on  the  lands  as  heir  at  law,  and  fold  them.  The  legacy  to  the 
children  of  Thomas.,  the  teftator's  fecond  fon,  is  a  continuing  charge  on  the  lands  in  the  hands  of  the 
pu'rchafcr,  and  chey  are  intided  to  be  fadsfied  for  the  fame  wich  intereft  (i)* 

Thomas  the  devifee  died  in  the  life  of  the  teftator ;  the  fon  of 
the  eldeft  fon  of  the  teftator  entered  on  the  lands  as  heir  at  law, 
and  fold  the  lands  to  a  purchafer  for  a  valuable  confideration. 

The  queftion  was,  Whether  this  is  a  continuing  charge  on 
the  lands  in  the  hands  of  the  purchafer? 

Mr.  Brown  and  Mr.  AW  who  were  counfcl  for  the  defend- 
ant, the  heir  at  law  of  the  teftator,  infifted,  that  this  was  only 
a  perfonal  condition  on  Thomas ^  the  devifee  and  his  heirs,  there 
being  no  words  in  the  will  to  give  a  legacy  to  his  children^ 
othetwife  than  depending  on  fuch  perfonal  condition,  and  that 
where  a  perfon  claims  under  a  will,  but  claims  nothing  except 
under  an  (fate  given  by  that  will  to  another  perfon,  if  fuch 
eftate  did  never  arife  (as  here  it  never  did),  notliing  intended 
to  be  annexed  to  it  cn.n  furvive,  that  this  \vas  an  eibate  giveri 
upon  exprcfs  terms  of  condition,  and  not  within  the  rules  of 
being,  conilrued  a  conditional  limitation,  as  not  being  to  be 
performed  by  him  who  could  receive  a  benefit  from  the  non-per- 

(i^,  So  U'dh  V.  Whirkyy  prf,  2  vol.  605.    Okev.  Heath,  i  Fef  135.  14!. 

fcrrxiancc,. 


formance,  and  that  as  it  is  not  limited  over,  it  ought  to  be  Wjgo 
conilrued  (Iriclly,  as  being  to  difmherit  an  heir  at  lav/,  and  Wicg. 
that  the  beneficial  interell:  cannot  be  feparated  from  the  con- 
dition, but  they  muf-  both  ftand  and  fall  together-,  and  relied 
principally  on  the  c;  fe  iii  I)yer''s  Reports  348.* 

I^cnl  ChiVicellor  :  I  think  the  plaintiffs  have  a  ftrong  cafe  both    [  383  ] 
for  their  legacies  and  intereft  :  There  are  three  queftions, 

i^;>/?,   If  the  plaintiiTs  have  any  continuing  charge  on  the 
lands. 

Seco?uHyi  If  they  are  proper  to  come  into  this  court. 

Thirdly^  If  there  is  fulhcient  notice  to  aiFecl  the  purchaier. 

The  two  hrft  depend  on  the  will,  and  a  great  deal  arifes  from 
the  nature  of  the  difpofition  m  favour  of  the  plaintiffs.  It  ma» 
nifeftly  appears  that  the  teftator  intended  not  only  to  make  a  pro- 
vifion  for  Thomas  and  his  heirs,  but  alfo  to  make  a  provifion  for 
the  iix  children  who  were  then  in  being  ;  and  it  would  be  very 
unfortunate,  if  not  only  Thoinni%  heirs  fliould  lofe  the  benefit 
intended,  but  the  fix  cliildren  alfo  lofe  their  fmall  provifion  by 
the  a£l  of  God  ;  and  this  is  fuch  a  conllruftion  as  the  court 
never  will  make  but  when  necelTitated  to  do  it.  But  on  the  con- 
trary the  prefcnt  is  a  cafe  fo  circamilanced,  as  will  induce  a  court 
of  law,  as  v/ell  as  equity,  to  make  as  flrong  a  conflrudfion  as 
pofhble  to  fupport  fuch  a  charge. 

The  defendants  infiit  that  this  is  only  a  condition  annexed  to 

the  eftate  of  Thomas,  and  his  eftate  not  taking  efFe£i-,  is  void. 

But  this  is  not  a  m.erc  condition,  but  a  conditional  limitation,  J^^ifes  lands 
,        ,    .  p        .     .  ,     ,  .        ,     'toB.  on  con- 

there  being  an  expreis  hmitation  over  to  tiie  legatees  ni  cale  ot  didontopay 

non-payment,  who  v/erc  to  enter  and  hold  in  the  nature  of  te-  a  fumofmoney, 

nants  by  elegit  ( i )  ;  and  there  are  many  nice  diilin6lions  on  thefe  entry° '^the^Je'- 

conditions  arifing  by  wills.    A.  dtevifes  lands  to  B,  on  condition  g-atee  at  law  h-.is 

to  pay  C.  a  fum  of  money,  and  no  ciaufe  of  entry  :  this  is  no  "° 

1  in  •        t      1  r    1  ,  lands,  but  the 

Charge  on  the  eltate  to  give  the  legatee  01  the  m.oney  a  hen  on  heir  of  teitiicor 
the  lands,  but  the  heir  at  law  fliall  enter  and  take  advantage  of  the  i^iall  enter  for  a 
breach  of  the  condition  (2),  and  yet  in  this  court  he  flvall  be  con-  Treacher  tne  , 

r  \        3       \  n      V       1      1  /X  conditjon,  and 

iidered  only  as  a  truitee  tor  the  legatee  (3  j.  vecin  this  court 

Js  but  ;i  ti  uitee 


*  A  m;m  having  no  ifTue,  devifcs  certiiin  tenements  in  London  to  two  of  his  friends 
in  f'e,  to  hold  in  cjmnioa,  upon  condition  th;.t  they  and  their  h-irs  ihjuid  p.iv  an 
annul!  rci'.l  of  7/.  6:'.  %d.  out  of  the  fjid  tenements,  at  foiu- quarter  days,  ta  the  wife 
01-  d'.'vlior  during  her  life,  and  that  if  the  rent  /Iioulu  b;;  m  a  rear  by  che  fpace  of 
fix  w  -cks  after  any  oi  the  days  of  payment  (and  lawfully  dcrnaiid-'d),  that  it  Hi, ill  bt 
lawful  fir  his  wiic  CO  dlitrain  upon  clic  cenenicnts,  Thei\'ntl,s  in  urcar,.'.ad  r,.)  icaiarii 
made  upon  rhe  teiie^nencs  ijy  che  wif  ;  ami  fur  uiu  caufe  tin;  li'  ir  01  .'Iw  d-rvil'or  en- 
tered,-,'. 1. 1  fli'-  <[u"(f  ,  i  upjti  .vfpev'hil  vei  dii'.f  in  ejci^iijaciit  wa^,  if  his  c/itry  w.'s  l.'w- 
fiil,  or  vv'i-iiv  r  ill-  [);  a  iliy  of  Jwc  ex..i.-cH  i.Oi\.;Iuoii  ,ta'i!X',-d  t.>  the  eiVi':;;  of  the  de- 
vilees  be  -ju  h  \   i.,       >  .\i  •  ,       ,  A  ;,,  ■  /  '       ,:  ^  ;  1  by  that 


for  the  Icu'atee. 


inean;i  a  li 


in- 


take (m'  til'-  li..-,..  1  1,1,  L.).i>i.i  Hi,.  :  ill.  ■  .  .,u,>n  ihit 
the  eniry  <m  l'.k:  li.'ir  w  lavvfil,  aad  chat  l)0.!:  .  '  'f^v)  the  con- 
dition md  -cnu  y,  atul  ihc  iliftr.-fj  tjivcn  i  >  th.  'a  .  ..  are  good  re- 
medics  and  i'uiefies  l:n-  ihe  fioa  p.iv  ;iu',.>.  of  che  rtat  iJ  lijiw  w*i'.,  acjordiii^^  tJ  the  in- 
tent of  her  iiuiband. 

(!)    E>;ies  V.  Hnncc:^^:,  t.yl.  2  \'o\.  <:oj.  (3)  Jrely;:  v.    U'a^.l,     I    Fe/^  4?3- 

509.     Shcnruiii  V.  Chains,    /.yi.    3  vol.  Hoi-jc::   v.  Rir-iv/pf/,  ioiJ.  47.     Scd  Liiii 

32  ^-  Uuui.r.'^o.i  \' .  ^i'j^:aint  1  Cha.  :\fp  161. 

{2)  HJI.  Shti>.  T.  15:.  146. 

I  Cut 


2^3 


€onBitttins  anU  Hi'mi'tatfons. 


ti'  ICG. 


A  man  hy  will 
may  make  an 
equitable  as  well 
as  a  legal  charge 
on  his  ellate, 
and  this  court 
will  maintain  it 
again  ft  the  heir 
at  lawi 

C  *zH 

Though  a  pur- 
chafer  did  not 
know  of  an  in- 
cumbrance be- 
fore he  paid  his 
money,  yet  as 
he  kiiew  it  be- 
fore the  deed 
was  executed, 
it  affedls  him, 
nvhh  nttice  (i). 


But  then  tlie  qucftion  will  be,  As  Thomas  died  in  the  teflator  » 
iife-time;  and  the  ellate  defcended  to  the  heir,  at  law,  if  the 
charges  continue  on  the  lands? 

I  think  it  is  the  fame  thing ;  whoever  entered,  it  was  to  be 
only  till  payment  of  the  legacy,  and  the  heir  at  law  might  in  this 
court  redeem  them;  but  the  court  will  not  put  the  legatees  to 
fuch  a  circuity,  but  permit  them  to  bring  a  bill  to  have  the  lands, 
fold  and  the  money  raifed. 

This  has  been  compared  to  a  defe£live  furrender  of  a  copyhold 
purfuant  to  a  will ;  but  here  it  is  different,  for  there  the  will  is 
*void,  but  fure  a  man  may,  by  will,  make  an  equitable  as 
well  as  a  legal  charge  on  his  eftate,  and  this  court  will  main- 
tain it  againft  the  heir  at  law,  and  therefore  the  children  are 
intitled. 

As  to  the  fecond  queftion,  Whether  the  remedy  is  proper  in  this 
court?  it  is  confequential  from  what  has  been  laid  down  before 
to  prevent  circuity. 

As  to  the  third  queftion,  Of  notice  to  the  pur  chafer^  it  appears 
he  had  notice,  for  though  he  had  no  notice  before  he  paid 'his 
money,  yet  he  had  notice  before  the  execution  of  the  convey- 
ance, and  it  is  all  but  one  tranfaftion. 

I  do  therefore  declare  that  the  plaintiffs  are  intitled  to  tire  fum 
of  45/.  being  one  moiety  of  the  fum  of  90/.  charged  by  the 
teftator's  will  on  his  eftate,  with  intereft  for  the  fame,  to  be  raif- 
ed out  of  the  eftate  and  decree.  Let  an  account  be  taken  of  what 
is  due  to  the  plaintiffs  for  the  45  /.  with  intereft,  for  their  re- 
fpe6live  (hares  from  the  time  the  plaintiffs  A?iney  Sarah^  and  Ed^ 
ivard  Wiggi  attained  their  ages  of  2 1  ;  and  in  cafe  the  defend- 
ants fliall  not  pay  unto  the  plaintiffs  what  fhail  be  fo  found  due,- 
then  I  direft  the  eftate,  or  a  fufficient  part  thereof,  to  be  fold, 
and  out  of  the  money  arifing  by  fuch  fale,  the  plaintiffs  to  be 
paid  what  the  Mafter  ftiall  certify  to  be  due,  and  the  refidue. 
of  the  money  arifing  by  fuch  fale  to  be  paid  to  the  purchafer  ; 
but  this  without  prejudice  to  any  remedy  he  may  have  againft 
the  defendant  the  heir  at  law  to  be  indemnified  under  the  cove-» 
nant  in  thepurchafe  deed. 

(i)  See  Tourzille  v.  Naijhy  3  P.  W.  306. 


CAP.  XXX. 

Vids  title,  Catching  Bargaith 


38s 


(A)  in  *what  Cafts  a  defeBive  Surrender^  or  the  wajtt  ofity  will  he 
fupplied  in  Equity* 

Smith  V,  Baker  {\)  4  Julythtizth, 

1737- 

THE  cuftom  in  the  manor  of  that  whoever  pur-  Gafe  17^. 

ehafes  in  it^  the  eftate  fnail  go  in  fucceffion ;  the  huf-  ^  ^ 
band  of  the  plaintiff  purchafed  for  his  own,  and  two  lives;  and  jij^  eftltefor^' 
by  his  will,  after  giving  fome  few  legacies,  he,  in  general  words,  his  own,  and  two 
devifes  all  his  ejlatcy  real  and perfonal,  in  pojjejjion  or  reverftonsy  to  '^^^ 

his  wife,  -  where  the  cuftom 

was,  that  who- 

-cver  purchafes  in  it',  the  fiftate  ihall  go  in  fucceffion,  and  by  his  will  devifes  all  his  eftate,  real  aa4 
ferfonal,  to  his  wife. 

It  v/as  infiited  for  the  plaintifF,  that  by  thefe  general  words 
fhe  is  intitled  to  this  copyhold  eftate,  and  that  the  court  will 
fupply  the  want  of  a  furrender  ;  and  rtotwithftanding  the  cuftom 
of  this  manor,  as  the  purchafer  paid  the  whole  purchafe-money, 
the  other  two  perfons  are  to  be  confidered  as  merely  nominal, 
and  that  here  is  an  implied  truft  for  himfelf,  though  he  pur- 
chafed. knowing  of  the  cuftom  of  this  manor,  and  therefore  had 
a  right  to  devife  it.  Clarke  v,  Danvers^  i  Cha,  Ccif,  iio»  relied 
on  as  a  cafe  in  point  for  the  plaintiff. 

Mr.  Fazakerly  for  the  defendants  argued,  that  the  fucceflbrsi, 
according  to  the  cuftom  of  the  manor,  are  to  be  regarded  as 
haredes  facliy  and  that  there  are  many  inftances  where  they  are 

(i)  Ir\  1713  the  lord  of  the  manor  of  he  received  a  marriage  portion,  but  upoii 

Mart9ck\\\  Somerjetpirsy  granted  there-  whom  he  made  no  fcttiement :  after  the 

verfion  of  copyhold  lands  within  the  faid  marriage  he  made  his  will  without  having 

manor  to  Gain'el Baker,  6eca.kd,  to  hold  prcvioufly  made  a  furrender,  and  thereby 

the  fame  to  the  faid  GaL  Baker ,  John  .gave  the  refidue  of  his  ejlate  either  real  or 

Mrozvnet  and  //-^.  Baker,  from  and  after  perfonal,  pojjcjjions   and  reverjions  to  his 

the  death  of  il/ary  Palmer,    The  bill  wZ/i-.    The  teflator  died,  and  then  Mrt/;y 

ftatcd  that  by  the  cullom  of  the  manor,  Palmer  died,  Joan  the  widow  married 

every  purchafer  had  an  abfolutc  power  to  the  plaintifF  *y////V/6.  It  was  decreed,  that 

fell,  furrender,  or  othervvife  difpofe  of  an  equitable  intereH  pafled  to  Joan,  and 

the  faid  copyhold  premiffes  (this  cuftom  that  Ihe  Ihould  enjoy  the  prcmilfci  during 

was  admitted  by    the  defendant  John  the  life  of  yoZ* .7  Baker j  who  was  the  fur- 

Baker,  in  cafe  the  purchafer  made  a  fur-  vivor  mentioned  "in  the  faid  Icafe.  R-g. 

renJdr  previous  to  fuch  difpofition)  and  Lib.  B.  1736.  fol.  476.    nje  Grt'eii-zuood 

that  neither  of  the  lives  therein  nameii,  v.  Hare,  l  Cha.  Rip.  zj z.  Ho^ve  v.  Hoitr, 

unlefs  purchafers  have  f  uch  lives,  are  by  i  /^Vr;/.  415.  Clarke  v.  Danver<,  i  Cha. 
the  faid  cullom  to  enjoy  fuccelHvely  as  310.  Kuudlev.  Rundkf  z  Vein  252. 

they  are  named  in  the  copy  of  tiie  Court  264.  Anon.  2  Fiet-m.  12^.  Be/i^cr  y.  Dravy 

Rolls.  (This  cuftom  was  denied  by  i  P.  f/^.  ySi.  Dyer  \.  Dyer;  i  'Cox'jP, 
Baker,  in  cafe  the  purchafer  made  no,         112.  note   i.     tViihers  v,  Wtthert 

fu(^h  difpofition  as  aforefaid).     Gahid  Anib.!^-]* 
Siarried  the  plaintiff  J<?^z/i,  with  whom 

Vol.  I.  C  c  favoured 


3^5  ^  Coppijoia. 

Smith  v.  favoured  in  a  court  of  equity,  and  an  cdate  fliall  not  be  taken 
Bakeh.  away  from  them  by  implication,  where  they  are  not  provided  for 
fome  other  way ;  that  it  can  never  be  imagined  the  teftator,  by 
putting  reverfions  in  the  plural  number,  had  an  intention  by 
that  one  fingle  letter  S,  to  pafs  his  copyhold,  however  literally 
the  gentlemen  on  the  other  fide  may  extend  it  to  carry  the  co- 
pyhold. 

Thou  h  the  le  ^^^^  Chancellor :  The  hufband  of  the  plaintiff  having  pur- 
gal  intereft  be  ^*  chafed  this  eftate,  tho*  his  legal  intereft  be  not  according  to  the 
according  to  tht  cuftom  of  the  manor,  yet  he  has  an  equitable  intereft  from  being 
minor    etl^  purchafcr,  and  it  may  be  brought  near  the  cafe  of  a  pur- 

has  an' equitable  chafe  at  law  of  an  eftate,  defccndible  to  the  heirs,  in  the  name 
intereft  from  be-  of  a  third  perfofi,  yet  it  ftiali  defcend  notwithftanding,  for  it  fliaU 
ihafe^r^  ind  AaTi     conftrucd  as  a  truft  for  the  purchafer,  he  having  advanced  the 

Ve  conftrued  as  a  money. 

truft  fofrhim,  he 

luving  advanced  the  money. 

The  next  queftion  Is,  Whether,  fuppofing  there  was  not  a 
general  refulting  truft,  yet,  as  the  purchafer  has  made  a  will, 
and  devifed  this  eftate,  a  court  of  equity  will  fupply  a  fur- 
render, 

[  3^^  3      The  firft  confideration,  "Whether  thefe  lands  are  comprized  in 
the  will. 

I  think  they  plainly  are. 
Where  a  man       Where  a  man  devifes  all  his  real  and  perfonal  eftate  in  pof- 
devifes  all  his    fefliou  and  revcrfion  to  a  wife  or  child,  and  has  no  other  real 
eftate,  real  and  ef^-jte  but  the  copyhold,  it  will  pafs  by  the  general  words  j  but 
wfe  or  child,     this  depends  upon  the  circumftances  of  the  cafe. 

and  has  no  other 

teal  eftate  but  the  copyhold,  it  fliall  pafs  by  thofe  general  words  (i). 


There  are  words  at  the  outfet  of  the  will  which  have  not  been 
taken  notice  of,  j^s  to  all  my  temporal  e/Iate,  which  it  has  pleafed 
God  Almighty  to  hlejs  me  ivithy  I  difpofe  of  as  folloivs. 

Here  is  a  plain  intention  to  difpofe  of  his  whole  eftate,  and 
the  fubfequent  words  are  general  enough  to  carry  it ;  h?s  leafe- 
hold  eftate  for  years  can  never  fatisfy  the  word  real  in  the  will, 
for  it  is  called  a  chattel  real  only,  as  it  is  derived  out  of  the  real 
eftate. 

The  next  confideration.  Whether  flie  is  intitled  to  have  the 

want  of  a  furrender  fupplied. 

As  to  the  obie6tion,  that  flie  is  not  a  wife  unprovided  for,  it 
Where  a  copy-    ,    .  i  •  r     i  l  n 

hoiai3d«rvifedto  has  not  appeared  to  me  there  is  any  iettiement;  but  even  allow- 

the  wife,  the 

court  will  fupply  the  want  of  a.furrender,  even  though  fhe  has  a  provifion  under  a  fettlement. 

(i)  Note,  where  there  is  Vifmrcnder  to  -to  the  iife  ef  the  "cvilly   then  comes  the 

lie  life  of  the  luill,  or  where  the  devife  quertion,  whether  fguiiy  will  fupply  the 

operates  upon  the  equitable  micvQ^X,  the  want  of  a  uirrencler  in  favour  of  the 

're oerai' words  above%«ntioned  will  al-  devifee ;    for  at  law  they  certainly  do 

ways  pafs  copyhold  Unls.  ^f5/v.  yi//^^r;7,  not  pafs  by  the  general  devife.  See 

Com.  kep.  337-9  Moii.  JZ.  75.  Tendril  v.  HawkirtS  v.   Leigh,  polt.  388.  MilUuru 

Smith,  poft.  2  vol.  85.  Car  v.  EUifon,  poll.  v.  Mifhourn,  2  BrQ.  Cha.  Rop^  64.  Tr&» 

3  vol.  73.    But  when  there  is  m  furrender  v.  Dovjus,  poll.  2  voh  304. 
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ing  fhe  has  another  provifion,  yet  the  hufband  might  not  think  it    ^^^J^  ^' 
fufficient,  and  therefore  I  do  not  look  upon  this  cafe  to  be  out  of  ^kik. 
the  common  one,  where  the  court  will  fupply  the  furrender  if  he 
dcvifes  the  copyhold  to  her. 

It  has  likewife  been  obje£ted,  that  the  court  will  not  fupply  The  rui« that the^ 
the  furrender  againft  an  heir ;  but  this  rule  muft  be  applied  court  will  not 
folely  to  an  heir  in  blood,  and  not  to  a  hares  faBus^  for  the  de-  ^"^fl^^^^^^" 
fendant  here  is  merely  nominal,  and  not  even  the  leaft  relation,  heir,muftbeap- 
but  barely  of  tlie  fame  name:  therefore  I  muft  decree  for  the  plied  foieiy  to  an 

I  .  '  heu-  in  blood, 

plamtllt.  not  to  a  ha- 

rtsfaSiui  (1). 

(1)  See  Haiuklns  y,  Leigh,  poft.  388.  note. 


^///y  the  1 8th,  1737.    Trln.  Vacation. 
Taylor  V.  Taylor. 

A father  purchafed  copyhold  lands  in  his  fon's  name,  his    Cafe  175. 
fon  being  then  1 8  years  of  age,  the  father  continued  ki  ^  f^^j^^j.  p^j._ 

poffeffion  till  his  death,  chafes  lands  in 

his  fon's  name, 

his  fon  being  then  i8  years  of  age,  the  father  continued  in  poffeiHon  till  his  death:  this  fliall  be  confix 
dered  as  an  advancement  for  the  fon,  dnd  not  a  truft  for  the  father. 

The  queftion  was.  Whether  this  fhould  be  confidered  as  an 
advancement  for  the  fon,  or  a  truft  for  the  father  ^ 

Lord  Chancellor :  I  am  of  opinion  it  fhould  be  confidered  as 
an  advancement  for  the  fon,  and  found  my  opinion  greatly  on  when"^otferei 
*the  cafe  of  Mumma  v.  Mummay  2  Fern.  19.  f  and  though  two  againft  the  legal 
receipts  are  produced  under  the  fon's  hand,  for  the  ufe  of  the  w^iiio"rnim  fied 
father,  I  think  that  will  not  alter  the  cafe,  for  the  fon,  being  truft,  admittedxn. 
then  under  age,  could  give  no  other  receipt  in  difcharge  of  the     ^^is  cafe,  be- 
tenants  who  held  by  leafe  from  the  father;  and  in  this  cafe  I     fuppor! of 
am  of  opinion,  parol  evidence  may  be  admitted,  tho'  indeed  im-  and  e<iuity  too. 
proper,  when  offered  againft  the  legal  operation  of  a  will,  or  an    p  ^ 
implied  truft,  but  here  it  is  in  fupport  of  law  and  equity        0  /  J 

too  (a).  {a)  1  Vern  467. 

The  fon  had  devifcd  thefe  copyhold  lands  in  thefe  words : 
"  As  to  my  copyhold  which  I  have  or  intend  to  furrender  to  shales  v.  Shales, 
**  the  ufe  of  my  will,  I  give  ( i ),  tsfc,  and  the  remaining  third  Cray  v.  Gray, 
«<  I  give  to  the  child  or  children  with  which  my  wife  is  now  ' 

f  There  the  father  purchcifed  i  copyhold  in  the  naime  cf  the  defendant,  his  eldeft 
fon^  an  infant  of  a  I  years  old,  and  enjoyed  during  his  life,  and  afterwards  having  fur* 
rcndred  it  t6  the  ufe  of  his  will,  deviled  it  to  his  wife  for  life,  remainder  to  hh  youn- 
ger childrcq^  and  made  other  provifions  for  the  defendant,  who  having  rccovertid  in 
ejcdt.nent,  the  bill  was  to  be  relieved  againft  it.  Lo.d  Chancellor  Jeffene%  conceived 
that  he  bcilig  but  an  infant  at  the  time  of  the  purchafe,  though  the  father  did  enjoy 
during  his  life,  that  the  purChafe  wa*  an  advancement  for  tlie  fon,  and  not  a  truft  for 
the  father.    E4,  Ca.  Abr.  'i^Lz.  pi.  S  (2). 

(i)  Two  [hirds  thereof  uo to  my  wife  (2)  Vide  Siileman  v.  Jjbdovjn,  pofl,  ^ 
in  f«r,  vol.  480. 

C  #  a  *«  cuficnt. 


3§7. 


enfeiiit^  and  to  tlie  lielrs  of  fuch  child  or  children  for  ever ; 

and  if  fuch  child  or  children  (hould  not  be  born  alive,,  or  be- 

ing  born  alive  fhould  die,  without  leaving  lawful  iffue,  or 
«^  before  he  or  fhe  has  dKpofed  of  the  fame,  I  give  it  to  my 
«  wife."  ,     •  , 

The  wife  was  tioi  with  child. 

Lord  Chancellor :  I  am  of  opinion  it  was  well  devifed,  and 
pafled  by  the  will,  fo  as  to  have  a  furrender  fupplied,  and  that 
it  ought  to  be  conftrued  as  if  he  had  faid,  J^nd  if  no  child  he  horn 
alive. 

His  Lordftiip  declared  the  copyhold  eftate  at  Little  Shellwood 
was  purchafed  by  John  Taylor,  for  the  benefit  of,  and  by  way 
of  advancement  for  Thomas  Taylor,  the  fon,  and  that  in  equity 
the  plaintiffs  are  intitled  thereto  under  his  will,  and  ought  to 
have  the  defeft  of  the  furrender  to  the  ufe  of  his  will  fupplied, 
and  decreed  the  defendant,  the  heir  at  law  of  teftator,  to  fur- 
render the  copyhold  land  to  her  ( i }. 

(i)  Reg,  Lib.  B.  1736.  fol.  488.    See  3  Bro.  Cha.  Rep.  231.  232. 


November  the    Avenant  Hawhns,  an  Infant,  by  his  next  Friend,  Plaintiffs. 
*9th,  1734.  ^ 

George  Leigh,  TVilliam  Hawkins ^  and  Elizahethl  y\  c  a 
TT    7 '     T  r   ^  '  r  ueienQants* 

Hawhns,  Inrants,  3 


Cafe  177. 

wf.  gives  all  his 
lands  unfittledj 
&nd  aii  his  goods 
and  chattels  to 
his  wife  for  life, 
and  afterwards 
to  his  younger 


Tj^BENEZER  and  Mary  H 
their  eidell  fon  and  heir,  and 


laiukins  had  iffue,  the  plaintifF, 
and  the  defendants  William  and 
Mary  Hawkins,  The  father  made  his  will  in  this  manner : 
As  for  my  wordly  eftate  and  goods  ^  I  difpofe  thereof  as  follows, 
"^videlicet.  In  regard  a  great  part  of  my  lands  are  already  fettled, 
"  and  the  great  tendernefs  and  affeftion,  and  prudent  raanage- 
ment  I  have  always  found  in  my  wife  Catherine^  for  the  kindcft 
children  ^^^'^  "  rctum  and  acknowledgement,  therefore,  I  give  all  my  lands 
foouki'^tSnk^fit  "  unfettied,  and  all  my  goods  and  chattels  of  what  nature  or 
to  difpofe  of  the  kind  foever,  to  my  faid  wife  for  life,  and  afterwards  to  my 
fame,  'i^^^^tbr  «  younger  children,  in  fuch  manner  as  fhe  thall  think  fit  to  dif- 

diedfeifedot  r      c  ^x.    r  » 

freehold  lands    "  pofe  of  the  fame. 

sndcu-ftonwy 

jResTuagcs,  which  were  anfettled,  and  not  furrendered  to  the  ufe  of  his  will.  The  lands  fettled  belnj^ 
onij  freehold,  naturally  the  lands  unfettied  mufl  be  the  fame,  and  therefore  the  copyhold  land$ 
^14  not  pai!s* 

'  The  plaintiff's  father  died  feifed  of  freehold  lands  in  fee-fira- 
ple,  and  alfo  feife4  to  liim  and.  his  heirs  of  cuftomary  mefluages, 
held  of  the  manor  of  H,  and  ^.  and  are  unfettied  lands,  and  the 
jatter  not  furrendered  to  the  ufe  of  his  will. 

The  bill  brought  for  an  account,  and  that  the  plaintiff's  in- 
terefc  in  the  feveral  eftates  may  be  afcertained  and  fettled. 

Lord  Chancellor  t  The  only  queftion  is,  as  to  .  the  copyhold 
eilate,  whether  it  paiied  by  the  wil],  and  this  muft  depend  upoa 
circumilances. 

Where 


r  3^8'  3 
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.  "Where  there  is  a  general  devife  of  lands,  and  there  h  no  fur--  Hawxiks 
render  of  the  copyhold  lands  to  the  ufe  of  his  will,  the  conftinc  -  ^^^^J^^^ 
tion  at  law  is,  that  they  do  not  pafs  by  the  will,  efpecially,  fuuinaerof 
where  there  are  other  words  which  may  anfwer  the  intention  of  c.p>-bii:d  laads 
the  tefcator,  mentioned  in  the  will,  for  copyhold  lands  are  ^^^'^^^^'^^^ 
properly  the  fiibje6l  of  a  devife,  as  they  pafs  by  the  ianeDder^  j^ot  pafc  %  a  gc« 
and  not  by  the  will.  .  ^lerai  deiiifs:  of 

I  do  not  think  the  outfet  of  the  wil},  my  morld/y  ej^aie  ami 
goods  will  carry  it  further  than  the  fubfequent  words,  ail  my  iand^ 
tifift'ttledy  and  all  my  goods,  f  or  as  tlie  lands  fettled  were  only 
freehold,  naturally  the  lands  unfettled  muft  b.^-  of  the  fame  kind: 
therefore  I  am  of  opinion  upon  the  words  of  the  w'lW^  the  copy- 
hold lands  vfiil  not  pafs* 

It  has  been  faid,  a  will  is  fufncient  to  pafs  an  equity  in  copy-  Th^agh  s^eje 
hold  lands,  as  well  as  an  equity  in  freehold  lands,  though  there  --^y-^'-"- 
fhouid  be  no  furrender  to  the  i^fe  of  a  will;  and  the  obfer/atiori  ' 
is  juft  (2)5  but  that  is  not  the  prefent  cafe,  for  here  there  is  - 
more  than  an  equity,  becaufe  the  copyhold  faiids  acliially  defcend 
upon  the  fon,  as  heir  to  his  father. 

It  is  the  general  rule  of  this  comt^  that  they  will  not  fupplf  Thy.  co^.^aSL 
the  defe6):  of  a  furrender  of  copyhold  eftatesj  eyen  in  faToisr  or  ^c-t  fuppcy  die 
a  wife  or  younc^er  children,  to  the  dilinherifon  of  an  heir,  where 
he  18  unprovided  for  {3},  1k>m  e-ftatess  m 

fc;,«&Uir  of  2i  wife 

But  this  word  diftnhetifon  Is  not  merely  ccmfioed  to  sn  heir  irho  DiSnhcnSrsn  not 
is  barred  of  his  defcent  |,  for  if  he  is  provided  for  by  fettlernenr,,  eon&nc-ci  to  de- 
or  any  other  way,  he  cannot  be  faid  to  be  iifLUMritedi  but  here 
I  do  not  fee  any  provifion  at  all  for  the  heii\  forVy 

meat,  wrany 
ather  way>  not  diianiieiii.«J« 

I  do  therefore  declare,  that  the  plaintifF  is  mtitled  to  the 
copyhold  lands  in  queilion,  the  fame  not  paiRng  by  his  father's 
will. 


(1)  .AlJtn  V.  PQuhon^  I  Kfj:  122.  fupply  the  want  of  a  furrcridev  in  f^wour 
Mdbourn  v.  Milbaurn,  2  Bro.  Cha.^Rep.  64..  of  a  'ivifc  and  children  again (i  the  h^lr^ 
Trod  V,  Do^-wnesy  poft.  2  vol.  314.  See  tho*  nor  provided  for  by  chc*  tefcator ^  if 
«x  parte  Cajhvell,  port.  50©.  otlw^vye  provided  for.    But  the  fame  rea- 

(2)  See  Car  v.  Elli/on,  polL  3  vol.  75.  fons  do  not  fee m  to  apply  if  the  heir  be 
,.(3)  In  the  cafe  of  _Chap?nanv.  Gih/on^  3  totally  UDprovided  for.    The  rcider  is  re- 

^ro.  Cha.  Rep.  229.  moll  of  the  cafes  on  ferrcd  to  the  Mafter  of  the  Roll's  arj»u- 

this  fubjea  are  colleaed.    By  that  and  ment  in  the  former  of  the  abovr  ciile.s 

the  cafe  ofj'ike  v.  IVh'ucy  7,  Bro,  Cha.  and  to  note  x.   \  Cox^s  P.         60.  aifo 

P.ep.  286.  it  appears,  that  eqiiuy  will  Ihodsv,  Daijhaniy  poll.  3  vol. 


Cc3 
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December  the  Ejchard  Macey  and  others  v.  Nicholas  Shurmer, 
7th,  1739' 

Cafe  178.  1\T ICHO LAS  Shurmer  by  his  will  "  devifed  to  his  wife, 

N.S.hy  Villi  '*  her  heirs  and  afligns,  feveral  lands  therein  mentioned, 

dcvifestohis  "  and  all  his  copyhold  lands  in  Surrey,  and  his  freehold  and 

heks^"au\Ts  *'  ^^PY^^^^      Middlefex^  to  his  wife  Mary^  her  heirs  and  af- 

freehoid  and  *'  f^g^s  for  cver,  being  well  aflured  flie  would,  at  her  deceafe, 

copyhold  lands,  difpofc  of  the  lands  amongft  all  or  fuch  of  his  children  as  {he, 

bebng  well  af-  ct      jj^^  difcrction,  fhould  think  moft  proper,  and  as  they  by 

lured  fhe  would,  irLix.iijr         >,  rr>  ;/ 

at  her  deceafe,      their  conduct,  Ihould  delerve, 

difpoie  of  che 

lands  arxiongft  all,  or  juch  of  his  children,  as  by  their  conduct  fliould  deferve  It. 

The  wife  devifes  Mary  Shurmer^  by  her  will,  gave  to  her  daughter  in  the 
•nV^copyhoid*^  *'  following  words,  I  hereby  give  and  devife  to  my  dear  daugh- 
lands,  except  the  "  ter  Martha  Shurmer,  all  my  freehold  and  copyhold  melTuages, 
j?I«^°^'^^"o  her  *'  ^^"^^>  hereditaments  whatfoevcr  (except  the  copyhold 
dauX'er'and  her  "  Hampton  aforefilid),  to  hold  to  my  daughter,  her  heirs  and 
heirs,  and  that   "  affigns  for  cvcr,  fubjedl  neverthclefs  to  the  payment  of  the 

hei^aUaw  of  ^  "  j"^  ^^^^^  ^^^^      ^^^^  ^^0^*  "^1  ^^tc  hufband, 

the  teftatorand  "  ^nd  alfo  to  the  payment  of  my  own  juft  debts*  And  I  give 
his  heirs.  ««  to  my  fon,  Nicholas  Shiirmery  and  to  his  heirs  and  affigns  for 
*'  ever,  all  that  copyhold  mejfuagey  ivith  the  appurtenances ^  in  the 
*'  manor  of  ilampton.  And  I  give  to  my  daughter,  Martha 
*'  Shurmer,  all  my  goods  and  chattels  whatfoever,  and  do  make 
*'  her  my  fole  executrix." 
T'ftatrix  gave  ^^^^  executing  the  will,  the  teftatrix  gave  di- 

dir^aions  for  rcftions  that  the  furrender  to  the  ufe  of  the  will  fliould  be  drawn 
^T^aVeco'^^  two  copyholders  of  the  refpe£tive  manors,  but  no  fuch 

ho\d  eftltes^to^'  tenants  being  pr'^fent,  the  fame,  though  written,  was  not  per- 
the  ufe  of  the  fe6lcd  ;  fhc  afterwards  went  to  the  fteward,  but  he  was  not  in 
wiiijbutdiedbe-  to^n  for  the  furrender  to  be  prefented,  and  flie  foon  afterwards 

lore  tney  were      t    1  J-    1  1  1 

perfefted.  The  died  luddcnly. 

heir  not  being 

totally  unprovided  for,  the  court  fupplied  the  furrender.  The  word Juchi  gave  the  wife  the  power  to 
deyife  the  whole  to  one  chiio,  if  /he  had  thought  fit. 

The  defendant,  the  heir  at  law,  infifts  the  copyhold  eftates 
belong  to  him,  for  want  of  a  furrender  (i). 

Therefore  the  end  of  the  bill  was  to  lellrain  defendant  from 
being  admitted  tenant  to  the  copyhold,  and  that  the  freehold  and 
copyhold  lands,  or  a  fufBcient  part,  may  be  fold,  and  the  money 
paid  to  the  plaintiffs,  the  creditors,  and  the  remainder  to  Martha^ 
the  only  child  unprovided  for. 

Lotd  Chancellor :  It  is  clear,  that  under  the  word  fuch  of  his 
children,  the  wife  of  the  teftator,  though  a  truftee  in  fome  fort, 
had  a  full  power  to  devife  the  whole  to  the  daughter  {2),  if  flie 
had  thought  ht. 

(i)  The  bill  was  brought  by  the  ere-  the  creditors  of  the  former,  'keg.  Lib.  B, 
d 3 tors  of  Nicholas  shurmer  and  Mary  Shur-     1739'  foh  7  v 

?nery  the  freehold  and  copyhold  ellates  (2)  Set  Sivift  w  Grsg/on,  \  Durn,  z.Xi^ 
being  purchafed  tvith  the  money  lent  by    Eajl,  432. 

As 


As  to  the  want  of  a  furrcnder,  the  wife  being  no  more  than  Macky  r. 
»  truftee,  the  trufl;  only  of  a  copyhold  not  neceflary  to  be  fur-  Shurmir. 
rendered,  but  if  it  was  necclfary,  I  fliould  be  inclined  to  ^up*  ^pyhrilfiwt* 

ply  it.  neceffarytobe 

furrendersd  (i). 

I  think  it  might  have  been  doubtful,  whether  the  mother 
could  have  fubje^ted  the  eftate  for  payment  of  her  own,  or  even 
her  huft)and*s  debts,  but  the  devifee  of  the  wife  fubmitting  to 
that,  and  defiring  it  might  be  fold  for  payment  of  debts,  the  court 
will  not  interpofc. 

If  the  heir  had  been  totally  unprovided  for,  I  fhould  have 
doubted,  whether  a  furrender  could  be  fupplied  ;  but  it  appear- 
ing that  one  copyhold  defcended  to  him,  and  another  had  been 
devifed  under  the  mother's  will,  and  no  proof  of  the  value,  I 
cannot  refufe  to  fupply  the  furrender. 

I  do  therefore  declare,  that  the  wills  of  Nicholas  Shurmer,  and 
Mary  Shurmer  are  well  proved,  and  ought  to  be  eftabliflied,  and 
do  decree  that  a  fufhcient  part  of  the  freehold  and  copyhold,  de- 
vifed to  plaintiff  Marthfi,  be  fold,  and  the  money  applied  in  fa- 
tisfa6bion  of  the  creditors  of  Nicholas  and  Mary  Shurmer^  and  the 
Airplus  to  be  paid  to  Mary  Shurmer^  and  in  cafe  part  of  the  co- 
pyhold remains  unfold,  I  dire^St  that  the  defendant  do  furrender 
the  fame  to  Martha, 


(i)  See  Car  v.  ElUfon,  poft.  3  vol.  75. 


Ex  parte  George  Cafweil.  AuguJI  the 

Vide  title  Power ^  wider  the  Divifion,  Of  the  right  Execution  of  fi 
Power,  and  where  a  DefeB  therein  will  be  fupplied* 

fide  title  Bankrupt^  under  the  Divifwn^  Rule  as  to  Copyholds ,  under 
Cotntnifftons  of  Banhritpts* 
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C   A   P.  XXXIL 

OTremto?  ana  Debtoj. 

(A)  IFhat  Conveyance  or  Difpojition  Jhsall  he  fraudulent  as  to  Cre- 
ditors, 

(B)  What  Conveyance  or  Difpojiion  Jhall  be  good  againfi  Creditors^ 

(C)  General  Cafes  of  Creditors  and  Debtors, 


(A)  What  Conveyance  or  Difpofition  fhall  be  fraudulent  as  to  Cre-* 
■  ditors* 

Nmwnher  the    Edivard  Ru/feL  William  Hayward,  and  others  PlaintiiFs. 
»7th,  1738,  dJ   ■>  J 

Elizabeth  Hammond  and  others         ■  Defendants, 

Vide  title  Agreements^  Articles^  and  Covenants^  under  the  Divifton^ 
Voluntary  Agreements y  in  ivhat  Cafes  to  be  performed. 


Novemhtr  the  '  Walhr  2^X16.  Others  V.  Burroivs, 

6th,  i745t 

Vide  title  Bankrupt,  under  the  Divifton,  Rule  as  to  AJfignees* 


(B)  What  Conveyance  or  Difpofition  fhall  be  good  agaitifl  Creditors,, 

O/Jo^^rthezcth,  V.  y<?«^j"  and  Others. 

^74^ 

Vide  title  Bankrupt,  under  the  Divifion,  Where  Affignees  ate  liable 
to  the  fame  Equity  vjith  the  Bankrupt, 

OBoherthtzph,  Broivn  V.  Hcathcotc, 

Vide  title  Bankrupt,  under  the  Divifion,  The  ConfruBion  of  the  Sta-* 
tiiie  of  21  Jac.  I.  cap.  19,  with  refpeSl  to  Bankrupt's  PoJe^Mtt 
of  Goods  after  A(fgnment^ 
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HC)  General  Cafes  of  Creditor's  and  Debtors* 

Frederick  v.  Ajnfcomhe*  Decmher  fLe 

5tl^j  1739- 

BY  articles  previous  to  the  marriage  of  the  defendant's  fon    Cafe  179, 
Philip  with  Vitlentlna  Wight y  the  defendant  covenants,  that  S.  C.  poft.  627. 
J>^>  his  heirs,  his  executors  or  adminiftrators  v/ouid,  at  the  end  s?'c    E(f  Caf, 
t>f  three  years  after  the  folemnization  of  the  marriage,  or  on  Va-  Abr.  594.  note, 
lenfuias  attaining  21,  pay  to  Roberts  and  M alyn ^  t\\Qix  executors,  ^*  ^-  - 
^c,  12,000/.  or  convey  to  defendants,  their  heirs,  ^r.  lands  in  A  father,  by 
fee  fimple  within  50  miles  of  London^  to  make  up  the  value,  as  m^-^rn^'^c 
the  plaintiff  fliould  not  pay  in  ready  money,  .         of  his  fon,  cov*^ 

,  nants  at  the  end 

of  three  years  after  the  folemn'rzation  thereof,  to  pay  to  truftees,  their  Executors,  <£fc.  12,000/.  ta 
be  fettled  to  hufband  for  life,  to  the  wif;  for  life  j  then  co  the  ufe  of.  the  iirft  and  other  fons  in 
tail  male,  remainder  to  the  daughter  and  daughters  in  tail  getieraly  remainder  to  the  right  heirs  of  the 
hufband. 

Provided,  if  there  fliould  be  but  one  daug*hter,  and  no  odier  child,  arid  the  heirs,  (£f  c.  of  che  hulband 
Ihould,  lUithin  three  calendar  moj^ths  after  hii  deaths  pay  to  the  truftees  4000/.  Than  all  the  ufes  limited 
to.fuch  daughter,  and  the  heirs  of  her  body  in  the  12,000/.  fhould  ceafe  and  be  void,  and  frora  thence- 
forth fhould  be  to  the  ufe  of  the  heirs  and  afllgns  of  the  hufband'.  ' 

The  hufband  dies,  leaving  no  child  buc  a  daughter,  and  by  will  devifes  the  125,000/,  and  all  hij  pro- 
perty in  the  fame,  and  co  the  lanao  to  be  purcnafed  therewith,  fubjeit.to  the  truits,  to  :he  defendant, 
his  heirs,  (sfc,  and  appoints  him  executor.  He  lets  the  three  month's" elapfe,  without  paying  the  4000/. 
and  denies  he  ever  had  affets  fufficient  to  hart-  paid  it. 

The  plaintifl",  a  judg;nenc  creditor  of  che  hufb:tnd,  brings  his  bill  to  be  paid  principal,  intereft,  and 
cofts;"  out  of  the  perfonal  alicts,  and  if  not  fufficient,  inlifted  that  the  hufband'i  reverlionary  intereft  ia 
the  12,000/.  ought  to  be  deemed  real  afiecs,  and  applied  in  p  lyment  of  his  de.na'.id. 

The  reverfioiiaiy  intereft  in  the  12,000/.  together  wkli  tiie- .benefit  of  difcharging  the  f4;-ne  from  the 
eilate  tail  limited  to  the  daughter,  is  to  be  confidered  as  real  afters,  and  the  plain  tiff,  nstwithft^nding  the 
three  months  iapfeJ  without  payment  of  the  4000/.  ought  not  to  be  prejudiced  thereby,  but  kt  into  the 
Jj.enefit  of  the  redempLion  (  i). 

To  be  fettled  to  Philip  AymfcQmbe  for  life,  without  impeach- 
inent  of  wade,  to  Vcdentlna  for  life,  without  impeachment  of 
wafte  j  then  to  the  ufe  of  the  firil  and  every  other  fon  of  the, 
marriage,  and  the  heirs  male  of  their  bodies  in  tail  male,  remain- 
der to  the  daughter  and  daughters  of  the  marriage,  and  che  heirs 
of  their  refpeftive  bodies,  remainder  to  th,e  right  heirs  of  Philip, 

And  by  the  faid  articles  it  was  agreed,  that  if  there  fliouli 
happen  to  be  but  one  daughter^  and  no  other  child  of  the  faid 
Philip  Aynf  omhc,  by  the  faid /^/t'/v/zW,  and  the  heirs,  executors,  [  -^p^  J 
or  adminiflrators  of  the  faid  Philip  Aynfconibe-j  fliould,  within 
three  calendar  months  after  his  death,  pay  to  Roberts  and  Malyn, 
the  truftees  therein  named,  the  fum  of  4000/.  Then  all  the 
ufes  and  eftates  therein  before  limited  to  fucli  daughter,  and  the 
heirs  of  her  body,  in  tlie  lands  and  hereditaments  to  be  -pur- 
chafed  with  the  12,000/..  or  of  the  12,000  /.  in  cafe?. .no  lands 
were  purchafed,  fhould  from  theiiceforth  ceafe  and  be  void,  and 
that  from  thenceiorth  the  12,000/.  or  •  the  lands  purcliafed 
{hould  be  to  the  ufe  oi  Philip  Aynfcombc^  his  h'eits  and.ulligns  for 
ever.  ,  •  v. 

Philip  Aynfconibe  dies,  having  no  other  child  than  a> daughter, 
an  infant,  and  oy  his  will  had  devifed  his  manors,  mefi'uages, 

(l)  Sec  fFallls  v.  Crimes^  l  Cha.  Ca.  89,     I  E^,  Ab^  107.^/.  i.  -i-. 


Frkpkrxcic  v.  lands,  fef<r.  in  pofTeffion  or  reverfion,  remainder  or  expcdancy, 
^vNscoMBi.  gj^^i  ^iCq  ^.j^g  jfyj^  q£  12,000/.  and  all  his  property  in  the  fame, 
and  to  the  lands  to  be  purchafed  therewith,  fubjecl  to  the  trufts 
in  the  faid  articles,  to  the  defendant  Aynfcombe,  his  father,  his 
hcTrs,  executors,  and  afhgns,  and  appointed  him  and  Wall  ex* 
ecutors. 

The  defendant,  Thomas  AyTifcombe^  let  the  three  months  elapfc 
after  the  death  of  Philips  without  paying  the  4000/.  to  revoke 
the  ufes  limited  by  the  articles  to  the  daughter,  and  denies  that 
he  ever  had  afiets  of  Philip  Ayifcombe  in  his  hands  fufhcient  to 
have  paid  the  4000/, 

The  plaintiff,  who  was  a  creditor  of  Philip  Aynfcomhcy  by  two 
feveral  judgments,  in  large  fums  of  money,  brought  his  bill 
rjgainft  the  defendant  as  devifee  of  the  real  eftat€,  and  executor 
under  the  will  of  Philips  to  be  paid  his  principal,  intereft,  and 
cofts,  out  of  the  aflets  of  the  teftator,  and  infifted,  that  if  the 
perfonal  were  not  fulHcient,  that  Philip^  reverfionary  intereft  in 
the  i2,o®o/.  agreed  by  the  marriage  articles  to  be  laid  out  in 
land,  together  with  the  benefit  of  difcharging  the  fame  from 
the  eftate-tall  limited  to  the  daughters  ought  to  be  deemed  real 
ailcts,  and  applied  in  payment  of  the  plaintiff's  demands. 

Lord  Chancellor:  There  are,  in  this  cafe,  two  points  to  be 
€onfidered, 

i/f.  What  Is  the  true  conftru£lion  of  the  marriage  articles. 

idly^  What  equity  arifes  to  the  plaintiff  and  judgment  credi- 
tor out  of  thefe  articles. 

The  articles  in  the  whole  are  very  oddly  penned,  but  however 
the  provifo  in  them,  is  the  fingle  foundation  for  the  prefent 
^ueflion,  and  the  doubt  is,  v.'hat  may  be  the  proper  conflruc- 
tion,  whether  the  dmigloter  fliall  have  the  eftate  tail  abfolutely 
upon  the  failure  of'  ifllie  male,  or  whether  it  fhall  be  confidered 
only  as  a  fecurity  for  the  payment  cf  the  4000 /. 

And  I  am  of  opinion,  that  from  thefe  words  in  the  articles, 
*'  if  there  be  one  only  daughter,  and  no  other  child  of  the  mar- 

riage,  and  the  heirs,  executors,  or  adminiftrators  of  Philip 

fhould,  within  three  calendar  months  after  his  deceafe,  pay 
"  to  the  truflees  the  fum  of  4000/.  Then  all  and  every  the 
f  3P4  3  ufeSi  ^V.  before  limited  to  ilie  daughter  in  the  12,000/.  fhould 
"  ceafe.*'  Tiiat  it  was  intended  merely  to  create  a  fecurity  for 
the  4000/. 

There  is  no  trufl  declared  of  the  40Q0/.  and  to  be  fure  the 
articles  are  inartificially  drawn,  but  however  the  court  muft  put 
a  reafonable  conltruO:ion  on  this  provifo. 

If  tlie  bill  had  been  brought  in  the  life-time  of  Philips  the 
court  would  have  confbrued  it  as  a  fecurity  only  for  the  4000/, 
and  perhaps  this  is  more  for  the  daughter's  advantage  than  any 
other^  for  flie  ni'ght  otherwife  wait  till  the  death  of  her  mother, 
before  flie  received  any  thing,  and  now  fhe  will  have  the  4000/. 

The  hulbandrfc  CVCUtS* 

pvrchafE  f "nT^  Though  the  i2,ooo/.  did  not  originally  move  from  Philip 
his  frrher,  is     Aytifccmibey  yet  it  is  to  be  laid  out  for  the  benefit  of  Philip  and 

made  owner  of 

the  te&  in  thfc  g^ate  ^  be  boojjiitpwth  tlieia,ccc/.  a»i  iHerefere  in  B*iure  of  a  rl^t  of  redemption 
in  the  £^)>  aed  not  >  aBCTe''iaiKd>Jwer. 

bi» 


hh  family,  and  Phi/ip,  by  purcliafe  from  his  father,  is  made  Friderick 
owner  of  the  fee  in  this  eltate,  and  therefore  it  is  in  nature  of  -AvNtcoMsz. 
a  right  of  redemption  in  the  fon,  and  not  a  mere  naked  power  5 
it  might  have  been  a  very  confiderable  point,  if  this  rcverfion  had 
been  fold  in  the  Hfe*time  of  Fhi/ip  Aynfcombt, 

As  to  the  fecond  point,  H^hat  equity  arifes  to  Mr,  Frederick, 
the  plaintiff  and  judgment  creditor^  out  rf  theje  articles,  I  am  of 
opinion  that  he  muft  be  relieved,  notwithftanding  the  three 
months  after  the  deceafe  of  Philip  (in  which  time,  by  the  arti- 
cles the  4000/.  was  to  be  paid  to  the  daughter^  by  his  executors) 
are  a£^:ually  expired.  The  cafe  of  Marks  v.  Marhy  Eq,  Caf, 
Abr.  106.  is  very  llrong  to  this  purpofe  (i). 

The  heir  or  executors  of  the  teftator  not  doing  it,  can  never  Where  an  heir  or 
be  to  the  prejudice  of  a  fair  creditor,  and  to  determine  it  fo  o^YtteTto  do^an 
would  be  contrary  to  all  rules  of  equity  ;  for  if  the  heir  or  exe-  aft  within  a  li- 
cutor  will  not  pay  within  the  time  limited,  the  creditor  fliall  be  ^'"^^e^o 
admitted  to  do  it  himfelf;  and  fo  it  is  laid  down  in  the  cafe  of  p,"  j^^-^-e  0/ 
Jordan  v»  Savage,  Nov.  17th,  1732,  before  Lord  Ti^/^c?/ (2).      a  creditor,  bathe 

fnall  be  admitted 
to  do  it  himfelf. 

Upon  the  whole,  the  plalntilF fhall  have  this  right  of  redemp- 
tion, but  it  is  certain,  as  to  the  manner  of  it,  he  cannot  have 
it  to  the  prejudice  of  the  widow,  nor  can  he  intitle  himfelf  to  it, 
but  upon  payment  of  the  4000/.  with  intercft,  to  the  daughter, 
at  the  rate  of  4  /.  per  cent,  from  her  father's  death. 

His  Lordfliip  therefore  dire^led  an  account  to  be  taken  of  M'hat 
was  due  to  the  plaintiff,  for  principal,  intereft,  and  cofts  on  his 
two  judgments,  and  an  account  alfo  of  the  perfonal  eftate  of 
Philip  Aynfcombe,  and  the  plaintiff  to  be  paid  out  of  the  perfonal 
eftate,  but  if  that  is  not  fufficient,  then  the  real  affets  of  Philip 
to  be  applied. 

And  his  Lordjhrp  declared,  that  the  reverfionary  latereft  of  the 
12,000  1.  agreed  by  the  marriage  articles  to  be  laid  out  in  landy  and 
fettled  as  mentioned^  together  ivith  the  benefit  of  dijcharging  the  fame 
from  the  eflate-tail,  agreed  to  be  limited  to  the  daughter ,  ought  to  be  ■ 
confidered  as  part  offuch  real  affets. 

And  that  the  defendant,  nomas  Jynfcombey  the  executor  of 
Philips  not  having  paid  the  4000/.  within  the  three  months 
mentioned  in  the  articles,  the  plaintiif  being  a  judgment  creditor 
of  Philip  ought  not  to  be  prejudiced,  but  is  intitled  to  be  let  into    [  395  3 
the  benefit  of  fuch  redemption. 

And  dirCvSled  that  an  account  fhould  be  taken  of  the  4000/. 
and  intereft,  and  upon  payment  thereof  within  6  months  after 
the  report  made,  by  the  plaintiff,  to  a  truftee  to  be  appointed 
by  the  Mafter,  he  declared  that  12,000/.  and  11,027/.  South* 
fea  annuities  that  had  been  purchafed  therewith,  were  dif- 
charged  and  exonerated  from  the  limit.ition  in  tail  to  the  daugh- 
ters, and  that  the  fame  be  fold,  and  tliat  the  money  arifing  by 
fuch  file  be  applied  in  fatisfadlion  of  what  the  plaintiff  Avail  pay 
for  the  fum  of  4000  /.  and  in  the  next  place,  in  fatisfaiSlion  of 

(i)  Prec.  Cba.   486.  S.  C.  10  Mod,        (2)  2  Eq.  Ab,  loi./^/.  8.  S.  C. 
419.  S.  C.  1  iVrrt.  129,  S.  C. 

what 


395  CreBftoi  an!i  ^tUni 

FEEDrRicK  V.  {hail  rem nin  due  to  the  plaintifF  for  principal,  intereft  and  cofl^ 
AYNSCOMI.E.  ^pQj-^  j-j^^  j-^^fj  jucigrnenrs,  and  the  furplus  of  the  money  arifing 

from  the  fale  of  the  South -fea  annuities,  be  paid  to  Thomas  Jynf^ 

comht\,  ill  paTl  of  hi?  .'eH  ators*  real  eftate. 

Z^' Vide  1' RuUs  Rep.  304    Sir  Robert  Dudkfs  czfe  cited  m 

the  caufe  of  Sir  Ghri/lopher  Hatton^  and       Edivard  Cohe,  which. 

was  mentioned  by  Mr.  Frederick  %  counfei,  feems  to  be  a  very* 

ftrong  cafe  for  hiai  (1). 

(i)  That  cafe  was  in  effedl  thus.    Sir  crown,  it  was  held,  that  this  ptyrrjer  (f 

Robert  Dudley  7  Jac.  i.  made  a  feoffment  revocation  {rxiA  by  the  exercife  of  it,  of 

with  ^  fotoer  of  revocation,  and  having  af-  courfe  the  iandi]  veiled  in  the  king  by 

tervvards  forfeited  all  his  Jaads  to  the  the  forfeiture,    ^qq- 2.  RqU^s  Rep,  ^^o^.- 

jfpril  tkt  ii^h,  Ex  Mrie  Grove, 

Fide  iiilt  Banhrifpt^  under  the  Dhjfton^  Rule  as^  to  Landlords^  - 

'   EaRer  term^  I737«- 

Fowell  Y»  Monier. 

Vide  title  Trade  and  Merchandize, 

Vidt  title  Executors  and  Adminiflrators^  under  the  Divijiotty  -  WBat 

Jlmll  h  AJets. 

Fide  tifle  Devlfes  under  the  Divijton^  Devife  cf  Lands  for  Payment  of 

Debts. 

Vide  title  Bankrupt^  under  the  Divifion^  Rule  as  to  Pm-fner/hif^. 


I  3p5  3  CAP.  XXXHL 

February  the  .  DcQ^^S  V.  Cokhrooke. 

19th,  1738. 

Cafe  i8o>  T  OR  D  Chancellor  faid  in  this  caufe,  that  he  would  nol,  la 
,^  ^  c        any  one  particular  cafe,  oblicre  a  plaintiff  to  pay-  more  than 

zos.  corts,  bills  20  X.  colt  to  a  deicndant  (aiter  aniwer  put  m}  on  the  amendment 

may  be  amended^  •  , 

after  anfvver  put  in,  but  Lord  Chancellor  faid  he  would  confider  how  to  make  a  more  adequate  compen- 
fation  to  a  defendant  for  the  future,  after  a  long  anfwer,  and  other  necefTary  proceedings  on  the  part 
of  the  defendant  (i).'  •  •  •    ■  " 

(i)  The' a  plaintiff  amends  his  bill    of  particular  oppreflion.     MaJJhrenc  v. 
feveral  times,  yet  he  lliall  not  pay  taxed    Lyndont  2  Bro.  Cka.  Rep,  291, 
cofis,  but  only  40  j.  unlefs  it  be  a  cafe 

of 


of  the  bill,  becaufc  it  had  been  the  conftant  rule  of  this  court,  Deggs^t. 
and  eftabhmed  at  firK,  to  prevent  the  inconvenience  6f  entering 
too  largely  into  the  merits  of  the  caufe,  before  the  proper  time 
for  hearing  the  merits. 

In  Lord  Chancellor  Kings  time,  there  was  an  attempt  to 
,vary  from  this  rule,  but  it  did  not  anfwer  ;  but  Lord  HarAwicke 
faid,  he  would  notwithftanding  tonfider  how  to  make  a  defend- 
ant fome  amends  for  being  put  to  a  great  expence,  by  allowing 
him  a  more  adequate  compenfation,  tlian  only  twenty  fhillings 
cofts,  on  the  plaintiff^s  amending  his  bill,  after  a  long  aiifv^'-er, 
and  other  neceffary  proceedings  on  the  part  of  the  defendant. 

Vide  title  Baukrupt,  under  the  Dlvifiorif  Rule  as  to  Cojls^ 
Vide  title  Evidence^  Witneffes^  and  Proof » 
Vide  title  Charity, 


C  A  p.     XXXIV.  j-  ] 

€mm  ana  tfjei't  3Iiir!fBiaffoit. 

(A )  How  far  Chancery  iviH  or  will  not  exert  a  JurifdiFaon  in  Alat 
ters  cognizable  in  inferior  Courts, 

Ex  parte  Butler  and  Purnelly  Affignees  of  Edward  Richardfon,    Augufi  rhe  3a, 

1749,  a-^d 

December  the 

Vide  title  Bankrupt^  under  the  Divifon^  Rule  as  to  the  fale  of  Offices  22d,  1749. 
under  a  Commijfion  of  Bankruptcy, 


C  A  P.  XXXV, 

Court  of  Cfji'Diilrp. 

Vide  title  Canon  Law, 


CAP,  :^xxvi. 
Curtefp. 

Vide  title  Tmant  by  the  Ctitiefy, 
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CAP.  XXXVIf. 

Cuflom  of  loimoit. 

(A)  Ccncerning  the  cujlom  with  vefpeB  to  the  children  of  a  freeman^ 
and  here  of  advancement^  bringing  into  hotchpot^  furvivorjhip  and 
forfeiture, 

(B)  IVhat  difpofition  made  by  a  freeman  of  his  ejiate  fhall  be  good^  of 

void^  being  in  fraud  of  the  cuflom^ 

{Q,)  What  is  or  is  not  an  advancement* 


(A)  Concerning  the  cufom  ivith  refpeB  to  the  children  of  a  freeman^ 
and^  here  of  advancement^  bringing  into  hotchpot y  furvi'&otfljij^ 
and  forfeiture, 

yune  the  iSt^,  Met  calf  V.  Ives, 

Vide  title  Award  and  Abritravient^  under  the  Divifion^  For  whc^ 
Caufes  fet  afide. 


CL399  ]     (^)  What  difpofition  made  by  a  freeman  of  his  eftaie  fhall  he  goody  or 
void,  being  in  fraud  of  tht  cujhm* 

Telruary  the  3d,  Samuel  Morris  and  Elizabeth  his  Wife,       —  PlaintifFs. 
»737- 

Gyki  Burroughs  TLnAfohn  Burroughs^  Samuel  Wol-'l 

hffon  and  Mary  his  Wife,  Edward  Rofe  and  >  Defendants. 
Ann  his  Wife,    —  j 

Cafe  i8r.  *^OHN  Burroughs^  having  five  children,  and  living  in  the 
S.  S.  poft.  2  vol.  country,  enters  itito  the  follovring  agreement  with  them, 
627.  which  was  drav^n  up  and  executed  by  the  father  and  three  of  the 

t-^z^f^^g  s^c.  ^'^'^  wcxQ  then  of  age  ;  the  other  tvi'o  were  infants, 

Viii.  Abr.  221.  and  therefore  it  was  not  executed  by  them, 
pi.  19.  n.  s.  c. 

A  father  having  five  cliiWren,  three  of  agCj  and  two  Infants,  enters  info  an  agreement  with  them,, 
that  he  would  come  to  London  and  take  up  hi*  freedom,  provided  they  would  reieafc  any  right  or  de- 
mand they  may  be  intitl.;d  to,  in  refpeft  of  the  father's  perfona)  eftate,  by  virtue  of  the  cuftom  of  the 
city  rf  Lindot:.  An  agreement  drawn  up  and  executed  by  ihe  father  and  the  three  children  who  v/ere 
of  age.  'i  he  bill  brought  by  the  plainti ft',  ana  his  wife,  one  of  the  daughters  .who  was  of  age  at  the 
time  of  the  agreement,  for  her  cuftomary  fnare  of  the  fatliar's  eftate,  he  having  in  his  life  time  taken 
his  freedom  (i). 


(1)  Pyi  I  Geo.  I.  c.  18./.  17.  it  fhall  be 
javvful  for  all  perfbns,  who  afccr  the  ill 
Jmie  1725,  fnall  become  fre  e  of  the  ciry, 
and  for  ai]  who  at  that  day  lhall  be  ua* 


married,  and  not  have  ifTue  by  any  for- 
mer marriage  to  diljiofc  ot  their  perfonal^ 
eHite. 
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The  agreement,  dated  the  nth  of  September y  17 18,  recites,  g^^**"^^'. 

Whereas  John  Burroughs  of  Thames  in  the  county  of  Oxford^ 
draper,  is  of  opinion  he  may  greatly  improve  his  eftate  by  fol- 
lowing  his  trade  in  the  city  of  London  ;  and  for  the  better  per- 
forming  the  fame,  apprehending  it  neceflary  to  buy  his  free- 
dom  of  the  faid  city  :  And  whereas  the  faid  John  Burroughs  la 
informed,  that  in  cafe  he  could  purchafe  his  faid  freedom,  hs 
"  (hould  thereby  difabic  himfelf  from  abfolutely  giving,  or  dif- 
pofmg  of  his  perfonal  cftate  by  will  or  otherwife,  in  fuch 
manner  (to  and  among  his  children)  as  he  can  now  do,  no£ 
being  a  freeman  :  And  whereas  we  whofe  names  are  hereunto 
fubfcribedj  children  of  the  faid  John  Burroughs^  are  defirous 
our  faid  father  fhould  become  a  freeman  of  the  faid  city,  in  or- 
der  to  improve  his  eftate,  and  are  contented  and  agreed  that 
our   father  fhould  have  and  retain  to  himfelf   full  power 
"  and  authority  to  give  and  difpofe  of  his  perfonal  e0.ate,  in  fuch 
manner  as  ii  he  was  not  a  freeman  of  the.faid  city  :  NQn.v  kncio 
all  men  by  thefe  prefentSy  that  we  George  Burroughs^  Eliz-ciheth- 
Burroughs^  and  Phillis  Burroughs,  children  of  the  faid  John 
cc  Burroughs,  do  hereby  for  ourfelves,  executors,  adminiftraror^ 
and  alhgns,  feverally  and  refpedively  releafe,  difcharge  and 
"  difclaim  any  right,  title,  intereit,  claim,  and  demand  whatfo- 
"  ever,  of,  in,  and  to  all  and  every  part  of  the  perfonal  eftate  of 
«  the  faid  John  Burroughs y  that  he  fiKill  die  poflefled  of.'*  And 
they  agree  that  if  John  Burroughs  the  father  (hall  leave  a  will,  they 
will  not  claim  any  other  fhare  of  the  eftate  than  what  (hall  be 
given  refpe6lively  to  them  by  fuch  will ;  but  upon  payment  of 
what  fliall  be  refpctlively  given  them  by  fuch  will,  they  re- 
fpeclively,  and  their  iefpe£tive  executors,  iffc.  will  execute  a    [  400  J 
releafe  of  all  claims,  isfr.  to  any  part  or  fhare  of  the  perfonal  eftate 
of  their  father,  whereof  he  fhall  be  poflefled  at  the  time  of  his 
death. 

John  Burroughs  father  removed  to  London^  and  in  17 18 
became  a  freeman,  and  continued  fo  to  his  death  ;  and  having 
made  a  will,  thereby  declared,  that  in  cafe  any  of  his  children^ 
their  hufbands  or  reprefentatives,  fhould  not  abide  by  his  will, 
but  endeavour  to  have  his  eftate  divided  according  to  the  cuftom 
of  London,  and  fhould  not  execute  to  his  executors,  within  fix 
tntmths  after  his  deceafe,  releafcs  of  all  claims  to  any  part  of  hia 
perfonal  eftate,  under  the  cuftom  of  Londony  that  then  the  lega- 
cies thereby  given  for  the  benefit  of  fuch  children,  and  to  their 
hulbands,  child,  or  children,  fliall  be  void  and  fink  into  the  r/y;- 
duum  of  his  perfonal  eftate.  He  appointed  Gyles  Burroughs 
(among  others)  his  executor,  who  has  alone  proved  the  will. 

The  bill  is  brought  by  the  plaintift'  and  his  wife,  one  of  die 
daughters  of  John  Burroughsy  who  was  of  age  at  the  time  of  t]i* 
agreement,  and  party  tlicrcto,  in  order  that  the  agrtement  and 
will  may  be  fct  afidc,  (in  regard  the  plaintifl'  Elizaheth  and  her 
brothers  and  filters  had  no  confideration  for  the  a<]rrcemc'nr, 
but  was  a  mere  involuntary  act,  being  intircly  under  their  father's 
power)  and  alfo  that  Gyles  Burroughs  nvay  account  with  tlic 
plaintiifs  for  the  tcftatpr's  perfonal  c|t:-4te,  and  that  he  having 


^  Cuttcm  of  ioittroiT. 

^Morris ;if.  given  the  plalritifF  Elizabeth  ViO  -more  than  9.00/.  6n  her  mar- 
ROUGHS,  j.j^g^^  which  is  far  fliort  of  what  he  gave  the  reft  of  his  children, 
that  the  plaintiffs  may  be  at  liberty  to  bring  their  advancement 
ii  to  hotchpot,  and  be  paid  their  cuOomary  (hares  of  the  tef- 
tator's  perfonal  eftate,  and  alfo  their  fhares  of  the  dead  man's 
part. 

,  The  defendant  Gyles  Burroi^g/js  cidmhs  he  .was  advanced,  in 
hi*  father's  life-time  with  1800/,  and  fubmits,  whether,.-  by 
virtue  of  the  agreement,  the  teflator  had  not  a  power  to  difpofe 
of  his  perfonal  eftate,  and  that  the  reafon  the  defendant  and  his 
filler  A'?fi  Rofe  did  not  execute  the  fame, ,  was,  becau'fe  they  were 
both  under  age  at  the  time  of  the  teftator*s  purchafmg  his  free- 
•   (dom.  . 

The.  defendant  John  Burroughs^  h^  his  anfwer  fets  forth,  that 
his  father  advanced  him  150c  /.  and  no  more,  over  and  above 
100/.  that  -his  father  made  a  prefent  of  to  his  wife  foon. 
after  the  defendant's  marriage,  and  which  he  infifted  ought  not 
to  be  reckoned  any  part  of  his  advancement,  nor  what  his  father 
has  made  prefents  of  to  this  defendant's  children. 

The  defendant  Samuel  IVollajlon  and  Mary  his  wife,  who  wa:% 
one  of  the  children  of  John  Burroughs ^/\n{\^^'A^  \[\2X  2,  farm 
called  iiri//,  in  Buckinghani/lj'rrey  ^mch^i^Qdi  by  Joh/i  Burroughs 
at  the  time  of  Marfs  marriage,  and  fettled  on  Samuel  and  the 
■  ufes  of  the  marriage,  ought  not  to  be  confidered  as  money  ad- 
vanced by  the  father,  but  as  a  fettlement  of  real  eilate,  and  there- 
fore is  not  to  be  brought  into  hotchpot. 

For  the  plaintiff  it  was  urged,  there  was  no  colour  that 
the  words  of  rekafe  in  the  agreement  could  operate  as  fuch, 
f  401  ].  even  tho' the  father,  at  the  time  of  the  agreement,  had  been  a 
freeman,  there  being  no  pretence  of  any  right  to  any  part  of  the 
father's  eftate  vefted  in  any  child,  whereon  the  reieafe  could 
operate  ;  much  Icfs  as  the.  father  here  vv^as  not  fo  much  as  a  free- 
man at  that  time,  nor  could  thjs  agreement  be  binding  as  fuch 
in  a  court  of  equity,  for  want  of  a  confideration  *,  and  likewife 
the  inequality  of  the  thing  with  regard  to  the  children  am.ong 
themfelves,  that  three  of  them  fhould  thereby  be  deprived  of  their 
orphanage  part,  and  the  other  tv^  o  by  that  means  might  have  in- 
grofled  ,  the  whole. 

E  co-ntray  It  was  inlifted,  t%  ^»ug-h  this  ftiould  not  be  good  as  a 
reieafe  for  the  reafons  giver,  yet  that  it  v/as  binding  as  an 
agreement :  That  this  bill  was  Drought  to  deprive  the  parties  of 
the  legal  remedy  which  they  liau  at  law  for  breac])  of  the  cove- 
nant, and  is  a  very  different  cafe  from  what  it  would  have  been, 
if  the  bill  had  been  brought  to  carry  the  agreement  into  execu- 
tion:  That  here  was  a  confideration  moving  from  the  father, 
the  difability  he  laid  himfelf  under  with  regard  to  any  wife,  and 
two  of  his  children,  of  difpofmg  of  his  eftate  at  his  difcretion  : 
.  That  the  father,  in  confidence  of  tins  agreement,  took  up  his 
freedom,  and  the  agreement  was  thereby  executed  on  his  part ; 
tliere  v^as  no  reafon  therefore  why  the  children  Ihould  be  dif- 
charged  of  their  engagement :  .That  on.  the  marriage  of  the  plain- 
tiff 'Elizabeth,  and  900  /.  given  her  as  a  marriage  portion,  the 

father 


fjtlier  very  probably  would  have  taken  care  to  have  declared,  and    Mor»h  v. 
fettled  that  on  her,  exprefsly  in  exciafion  of  her  from  ariy  or-  Burroughs* 
phanage  ihare,  if  he  had  not  apprehended  (lie  was  before  barred 
of  any  claim.  That  the  plaintia'cannot  now  obje6^:  to  the  infancy 
of  the  other  children,  being  as  fully  apprized  of  that  at  the  time 
of  entring  into  the  agreement. 

Lord  Chancellor:  As  to  the  objection  that  this  being:  a  volun-  A  court  of  cqul- 

r         •  .11  .  ^    °.     .  ty  v/il!  no:  m- 

tary  agreement,  a  court  or  equity  will  not  mterpoie,  it  is  cer- t^.^^f^  i„ 
tainiy  a  general  rule,  where  it  has  been  entred  into  without  any  luncn;-  gree- 
fraud,  but  is  not  applicable  to  this  particular  cafe,  for  here  the  wnere 

1  ....  tney  n  .vc  oesn 

bill  is  brought  to  have  a  dlilribution  of  the  orphanage  fliare  entered  into  " 
which  the  plaintiiT  is  intitled  to,  and  is  a  legatee  likewife  under  without  fraui. 
the  will  of  her  father;  and  the  whole  matter  appears  on  the  face 
of  the  proceedings.  The  plaintiiT  therefore  has  a  right,  in  one 
capacity  or  the  other,  to  part  of  the  perfonal  eftate  of  the  father, 
and  has  taken  a  proper  method  in  applying  to  this  court  for  the 
recovery  of  it,  and  I  mull  of  neccility  determine  the  rnerits  oi 
this  cafe  one  way  or  other ;  and  as  incident  thereto  muft  enter 
into  the  nature  of  this  agreement,  and  confidcr  the  validity  of 
it,  without  haviiig  any  regard  to  its  being  voluntary  or  not. 
This  is  frequently  done  in  fimilar  inflances ;  in  the  cafe  of  an 
equity  of  redemption,  no  decree  can  be  made  without  deter- 
mining hrft  in  vv^honi  the  right  of  redemption  is.  The  fame 
likewife  where  the  beneiit  of  a  truft  is  in  controverfy  between 
two  volunteers. 

As  to  the  agreement,  the  queflion  is,  How  far  it  is  binding,  '^^'^  agreement 
and  in  the  fu-ft  place,  if  it  may  operate  as  a  releafe?  It  has  been  JaJl  asTreleTfc, 
*rightly  given  lip,  at  the  bar,  that  it  cannot,  for  want  of  an  in-  forwaacofau 
terell  in  the  childrenj  for  any  releafe  to  operate  upon,  becaufe  J-htidrlV 
the  children  had  ncither  /V/j-  in  re^  nor  ad  rcri^  tlie  v/hole  being  to  oparai;e  uponj 
in  the  father  during  his  life  (i);  and  this  point  has  often  been      ^hey  I^ad 
determined,  where  a  releafe  has  been.  p;iven  by  a  child  to  ^^"^'^'^^jj^-'^^^'y 

'  .  ^  ^.    .       ^  .      ,         ,  noi- ad  rem,  the 

parent,  tho  a  jrCeman  at  the  time  \  ajortioriy  ought  the  rule  to  whole  being  in. 

hold  here.  thefatherduring 

It  is  faid  the  aft  of  the  father  in  taking  up  the  freedom,  was  a 
confideration  moving  from  him  towards  the  children ;  but  the  t  J 
father  docs  not  fo  much  as  covenant  by  the  agreement  to  take 
up  his  freedom.  The  recital  is,  that  the  father  was  of  opinion 
he  could  improve  his  fortune  by  fo  doing  ,  but  whetlier  he 
would  do  fo  or  not,  was  a  matter  altogether  in  his  difcretion, 
fo  that  he  might  have  taken  it  up  at  a  period  of  life  moft  agree- 
able to  himfelf,  or  not  at  ah  :  Nor  can  that  aft  of  his,  at  that 
time,  he  confidered  as  a  thing  beneficial  to  the  childrer.  ;  for 
fuppofing  the  agreement  to  be  binding,  whatever  acquiGtions 
he  made  would  have  been  entirely  at  his  own  difpofal ;  he  might 
fpend  every  Ihilling  of  it,  might  invell  it  all  in  land  in  order  to 

(l)  Tho'  it  could  not  operate  as  a  Cox  v.  Belitha^  2  P.  N'.  ijl.  T.cclver 
rcleafcy  yet  it  nnght  as  an  agreement,  if  v.  Sazuis^ey  2  $ira,  947.  "  Mrfjal/'e  v. 
made   upon    a    valuable  conficicrarion,  £:nte  64. 

£lundeil  V.  Barhr,  i  i\  H',  tyj.  646. 

Vol.  I.  D  d  evade 
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CwRom  of  lontJon. 


TiGZ  ZQ  receiTC 
any  <; 


MoKRis  -ir,   evade  tlie  cullom ;  fo  that  any  advantage  accrumt^  to  die  cliil- 
Gren  mult  be  merely  contingent  and  accidentai. 

But  the  moft  material  part  of  this  cafe,  and  what  I  lay  the 
greateft  ftrefs  upon,  is,  that  the  end  propofed  l.j  the  agreement 
was  nugatory,  and  could  not  pofUbly  be  obtained  on  either  fide, 
for  wan£  of  making  all  the  children  parties  to  the  agreement, 
which  could  not  be  done  here,  two  of  them  being  infants;  this 
affe£ts  the  conlideration  of  the  agreement,  v/ith  regard  to  the 
children  among  themfelvcs;  for  if  the  two  who  were  infants 
did  not  confent  when  they  came  of  age,  they  then  might  have 
eiigroffed  the  whole  orpiianage  part  in  exclufion  of  the  reft, 
AgTEtmcnts  of  The  agreement  is  founded  iikewife  manifeftly  on  a  midake  of 
ni  ought  ^i-^jQ  father,  and  mull;,  in  the  nature  of  the  thing,  be  altogether 
oura'^c-  ineffeSiiat,  the  father  being  under  the  fame  difficulty  of  dif- 
xsest,  and  it  pofing  of  hiS  eilatc,  as  he  would  have  been  though  no  fuch  agree^ 
%&As  f^ynded  nient  had  been  made.  Agreements  of  this  kind  ought  certainly 
ini£-aice  of  tke  to  receive  no  encouragement  or  lavouTj  and  it  is  a  rule  m  equi- 
{^.tk^r  It  is  a  ty  j-q  relieve  againfl  fuch  as  are  founded  on  mifLakes,  The  cuf^ 
KtiLvl  Ig^Sh''^  ^^^'^  Loncbn  itfelf  admits  of  no  bar  of  this  kind  \  nothing  but 
fjicb.  a^M-ecnaeats  an  actual  advancement  of  a  child  by  a  father  v/ill  have  that  ef- 
as  arc  loanded  whtTc  tlic  raooev  is  declared  to  be  p-iven  as  fuch,  and  the 

TkecMiioincf  qikiv.tum  money  not  aicertamea,  Courts  or  equity  have  sn- 
Lsnd'Oit  admits  deed  gonc  further^  that  when  a  father  on  the  marriage  of  his 
of  no  fuirh  bai-j  |i^^g  p  ivcii  her  a  portion,  and  ih~at  is  as^reed  between 

n&ujl  aJv.nce-  the  parent  and  child  to  go  m  iatisTatriOn  ot  any  demand  tne 
meat  of  a  chiJi,  child  may  afterwards  have  on  the  father's  eftate  :  This  has  beer^ 
eQ't&^^'"^But\£  ^'^^^^  ^^-^  amount  to  a  bar  of  any  claim  of  that  kind,  and  was  fo 
asiiuii^kter,  uk»  detcruiined  ill  the  cafe  of  Metcaif-^,  Ives,'^ 

gi4'es  oy  a  faflter  mamage,  •  sgress  .to  ta.k.c  it  In  fj.dsfai2:ion  of  any  demaiid  fiie  may  afterwards 
fc.35,'e4'iimiiejaate,        smoiiP.ts  to  a  bar.  ^- Vide  anted  1, 

^^J^fthiM]  ^  ^^^^^  ^^^^  Blundel  V.  Barker  [a]  at  the 

2B£yn?!;.e,/o/ai-  Rolls,  tho' ou  appeal  to  Ld.  Macclesfield^  the  matter  v/as  never 
*2ndng  money  finaih^'  dercrmiiiedfi  aiKl  there  is  a  great  deal  of  reafcn  this 
I^'^mav^'"'''  ihould  be  fo,  for  the  children  have  no  right  till  after  the  death 
aiKountto'a  W  of  the  father,  his  advancement  of  a  fum  of  money  for  their  pre- 
^s^^'^^'^i^^^^^^'^f  ferme;U  iw  marriage,  is  a  meritorioufi  a£l  in  the  fatlier,  and  a 
thek^hiiHVces  "  "^^  moving  from  him.    I  (hoiild  think  like- 

ri?eresT.ui  fc,e  a  wife,  if  a  father  {lioidd  give  money  to  put  a  fon  out  apprentice, 
VAL'ia&JecfjaJide-  advance  him  in  life  by  fettinehim  up  in  trade,  ^r.  that  would 
fiomhiir.,  ana  have  the  fameeftea:  ({).  But  as  the  parental  authority  is  great, 
ars  adit  a}  benefit  \q  priveiit  any  unduc  influence  it  may  have  in  prejudice  of  the 
Jh^r^'*^  '°  ^''^  children,  there  muft,  in  all  inftances  of  this  kind,  be  a  valuable 
r4  ?.  P.  .^f-'.  634..  L'onfideration  moving  from  the  father,  and  an  aclual  benefit  ajc^ 
t  ^.:/a-rf criiing  to  the  child  (2). 

^i'^^r'JsS"         However,  in  the  prefent  cafe,  \^hat  I  ground  my  opinioii 
t  ^  upon,  is,  that  the  children  are  not,  nor  could  they  all  of  them 

i  "4'^3  J    ^e,  Blade  parties  to  the  agreement ;  if  they  had  been  all  of  age,' 
ar.d  had  entered  into  thi^  agreement,  fuch  a  cafe  might  fall  un-  . 

{i\  HaUV'  Malh    zFern.ZTj.   See       {z)  Sqq  Heron  v.  Heron  ^  pofl,  2,  vol.  160.  ^ 

Bm'dk  V.  FelUvoCi^  f'^Jl,  2.  vol.  62.  377, 

der 
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er  very  difFerent  confiderations  ;  but  two  of  tnem  being  infants,  ^* 
caves  it  open  to  feveral  chafms  and  abfardities.  ^* 
As  to  what  is  infifted  on  by  the  defendant  WooUaftoUy  (he  A  on  his  mar- 
having  figned  a  note  given  to  the  father  to  this  eifea,  Received,  riage  with  one  of 

rT/  7  •        /♦  ;  J  r  •£■)    t^^e  daughters  of 

i^c*  ^I'lZL  15/.  being  JO  much  more  money  advmcea  jor  tny  nvije  s  John  Burroughs, 
fortune  \  and  by  his  anfwer  confeffing  that  638  A  the  purchafe  had  an  eftate  in 
"money  of  the  eftate  fo  fettled  was  included  in  the  778  /.  15X.)  h'^^/butfigne'd 
Lord  Chancellor  held  clearly  th^t  tranfaftion  was  to  be  con-  a  note  to  the 
fidered  as  money  advanced  by  the  father,  and  mufl  be  brought  ^^^^^^^^^ 
into  hotchpot.    It  was  refolved  in  this  eafe  likewife,  that  v/here  ^^^^  mone^  ad- 
a  wife  is  compounded  with  on  marriage,  by  having  a  jointure  vancedfor  his 
fettled  on  her  in  lieu  of  her  cuftomary  lhare,  or  has  fome  other  ^^^^l^^^^^^'* 
equivalent  given  to  bar  her  of  fuch  claim,  the  hufband  in  fuch  confidered  as 
cafe  is  not  to  be  deemed  a  purchafer  of  her  third,  fo  as  to  have  money,  and 
a  right  of  difpofmg  of  it  in  prejudice  to  the  children,  and  they  1^0°"^^^^/"'^'' 
to  come  in  only  for  a  third  part  as  their  orphanage  fhare.    But  where  a  wife  Is 
it  is  to  be  confidered  as  if  there  was  no  wife  in  the  cafe  at  all,  ^^'JJ'^JJ"^^'^ 
and  the  orphanage  fliare  then  becomes  a  moiety  of  the  father's  riage^byhlvinj? 

eftate   (l).  a  jointure  in 

lieu  of  her  cuf^ 

ternary  fliare,  the  hulband  Hiall  not  be  conlidered  as  a  purchafer  of  her  third,  but  the  orphanage  ihare 
/hall  then  be  a  moiety  of  his  eftate» 

It  was  likewife  ref©lved,  that  where  m.oney  is  expreffed  to  be  ^^^gf|-g^°"Ye^ 
advanced  in  part  of  a  fortune,  though  of  fmall  amount,  yet  it  gj^^j^  -^^  ^^^^ 
muft  be  looked  upon  as  an  advancement  j  but  if  petty  fums  are  a  portion,  tho' 
given,  at  ditrerent  times,  by  a  father  to  a  child,  and  not  faid  to  ^^['^j.^^^^^'^^^"^' 
be  as  a  portion,  but  by  way  of  prefent,  or  otherwife,  they  are  vancement,  and 
not  to  be  brought  into  hotchpot ,  and  fo  determined  in  the  cafe  muft  be  brought 
Di  mitcombe     WhiUombe -it  the  Rolls,  1718,  with  which  the 
Lord  Chancellor  concurred  (2). 

The  father  in  this  cafe  had  referved  an  annuity  to  himfelf, 
out  of  the  eftate  purchafed  by  him,  and  fettled  on  the  marriage 
of  his  daughter  to  one  of  the  defendants  as  before  mentioned,  [  404  J 
and  on  the  queftion,  Whether  in  the  money  to  be  brought  into 
hotchpot  a  regard  ought  to  be  had  to  that  annuity  fo  referved, 
and  the  defendant  for  that  reafon  not  obliged  to  bring  the  whole 
money  into  hotchpot?  Lord  Chancellor  held  clearly  that  the 
whole  mufl  be  brought  in,  and  it  was  agreed  to  have  been  fo 
./determined  in  the  cafe  of  Edivards  v.  Freeman  (3),  that  all  muft 
be  brought  in  which  the  child  was  intitled  to  at  the  death  of  the 
father,  for  at  that  time  the  annuity  ceafed. 

The  children  who  were  infants  at  the  time  of  the  agreement,  ■^"^^^^^^t'Jjd 
but  are  now  of  age,  having  a  large  fhare  of  the  father's  eftate  [j^^"  cir^jm-^ 
under  the  will  were  very  ready  and  willing  to  acquiefce  undc):  the  rt,inces  at  the 
agreement  •,  but  it  was  held  clearly,  the  validity  of  the  agreement  ^i^niaTe  bet"e'l° 

or  wojfc  by  fubf  qucnt  fads. 

(1)  Mttcalf  v.  I^jesy  ante  64.  note  Elliot  v.  Collier,  i  Fef.  16.  pajl.  3  vol. 
4.  528.  S.  C. 

(2)  See  Hufne  v.  EJ-uuards,  fofi.  (3)  i  Eq.  Ab.  2i^^.  10.  z  P.fV, 
3  vol.  452,    and   3  P.ir.  317.  ju  O.    435.  S.  C. 

D  d  2  i"ntift 
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MoftRis  V.    mnO:  depend  on  the  circumflanccs  of  things  at  the  time  the  agrec- 
BuRHouGHs.   j^^gj^^  ^.jg  nnade,  and  cannot  be  made  better  or  worfe  by  any  lub- 
fequent  fa6ls. 

A  provifion  by  XJiere  was  a  provifion  made  by  the  will,  that  any  legatee  con- 
tee  controvert-  trovcrtuig  thc  dupoiition  the  teitator  had  thereby  made  of  his 
ing  the  dlfpoli  eilate,  fnould  forfeit  his  legacy^  this  was  held  clearly  to  be  in  ter^ 
^&l\fork\T\^^  only;,  and  that  no  fuch  forfeiture  could  be  incurred  by  con- 

legacy,  is  In  ur-  tefting  any  difputable  matter  in  a  court  of  juftice  (i). 

rorem  only. 

take^b^^d^*^TT^  ^^^^  plaintiffs  mud  renounce  the  legatory  part,  for  there  can 
tom*^,  Ind'under  taking  by  the  cuftoni,  and  under  the  will  too,  in  any  in- 

che  will.         llance  v/hatever  (2). 

His  Lordfhip  declared  the  agreement  of  the  1  ith  of  September 
17 18  was  voluntary,  and,  under  the  circumftances  of  the  pre- 
fent  cafe,  ought  not  to  be  confidered  as  binding  between  the 
teftator  and  his  children,  and  that  the  plaintiffs  are  intitled  to 
their  cuftoraary  fbare  of  the  orphanage  part  of  the  faid  teftator's 
edate,  which  is  a  moiety  of  thc  clear  perfonal  eftate,  but  that 
they,  elefting  to  claim  by  the  cuftom  of  Lotulon^  are  not  to  have 
any  benefit  by  the  teftator's  v/ ill,  and  that  630/.  paid  by  the 
teftafor  for  the  farm  at  Brill  in  BucliinghanifDire^  for  the  defend- 
ant Mary  JVooUaJlon.^  is  to  be  looked  upon  as  fo  much  money 
paid  towards  her  advancement  *,  and  therefore  ordered  an  ac- 
count to  be  taken  of  the  perfonal  eftate  of  the  teftafor  come  to 
the  hands  of  his  executors  ;  and  after  fuch  account  fliall  be 
taken,  the  defendants  G'yles  and  Joh?i  Burroughs^  Mary  IVooU 
lafion  and  Ann  Rofe^  the  children  of  the  teftator  are  to  be  at  li- 
berty to  miake  their  eleclion  as  between  themfelves.  Whether 
they  will  take  by  the  will  of  the  father,  or  by  the  cuftom  of 
London  (3). 

(i)  So  Mofily  V.  MofAy,  2  Cha.  Rep.  Clea-jcr  v.  Bpurllng,  2  P.  W.  528.  Vide 
105-  Po^<j:cI  v.  Morgan^  2  Vern.  go.  JVebh  v.  tVebh,  i  Cox's  P.  136. 
Lqydv.  bpiUct,  3  P.  IV.  344,  f'Ojl.  2  vol.    KOte  i. 

I4.S-  S,  C.  Contra  where  there  is  a  de-        (2)  Pitghv.  Srmlh,  poft.  z  vol.  43* 
vile  over  upon  breach  of  fuch  condition.        (3}  Rtg.  Lib.B.  I'JI'J*  fol.  506. 


(C)  What  isy  or  is  not,  an  Advancement. 

November  the  30th,  1 739.    At  the  Rolls. 

Fa%vhier  and  his  Wife  v.  Watts, 

^{^  ^  i    H  E  bill  was  brought  hj  John  Fanvhier    and  Mary  his 

a.c  wife,  for  an  account  of  the  perfonal  eftate  pf  Francis 

"  P<*^'4o^-  Everett.^  a  freeman  of  London^  the  father  of  Mary,  and  for  her 
orphanage  (hare  in  fuch  eftate.  He,  by  his  will,  gave  to  thc 
plaintiff  Mar^  the  whole  of  his  eftate,  and  afterwards  by  the 
codicil  changed  the  difpofition  intircly,  and  gave  it  in  fifths  to 
the  fons  of  his  daughter  by  Mr.  Paxton  her  former  huft)and, 
tvi^o-hfths  to  one  Ion;  aud  three-fifths  t®  the  other. 

Mary 
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MaryXied  fince  the  filing  of  tlie  bill,  and  the  huiband,  as  ad-    FA^vK^'5R  -z^, 
miniftrator  to  her,  claims  one  moiety  of  Francis  Evereti^s  efrate,  ^atu. 
infilling  his  -v^'ife  was  never  fo  advanced  as  to  be  debarred  of  her 
cuilomary  fliare. 

Depofitions  were  read  on  the  part  of  the  plaintifF  to  prove  her 
father  a  freeman  and  it  was  admitted  by  the  defendant,  that 
Mary  was  the  only  child  of  this  freeman,  which  circumftance 
the  counfel  for  the  plaintiff  infifled  made  it  a  very  ftrong  cafe  in 
her  favour,  and  diftinguifhed  it  from  all  tlie  other  cafes  ;  and  for  ^ 
thispurpofe  cited  Shepherd  v.  Newland,  {a)  before  luOxdMaccleS'  WVidezP.W. 
Jieldy  and  afterwards  re-heard  before  Lord  King. 

Mr.  Brown  counfel  for  the  defendant :  It  is  not  difputed, 
faid  he,  but  Marys  marriage  wiih  Paxion  was  with  her  father's 
confent,  and  likewife  admitted  that  there  was  a  fum  of  money 
then  advanced  by  her  father,  and  that  the  exacl  fum  does  not 
appear. 

The  conftant  rule  is,  faid  he,  where  a  daughter  of  a  freeman 
is  married  with  the  father's  confent,  and  is  advanced  ;  but  it 
does  not  appear  with  how  m.uch  that  flic  fhall  be  faid  to  be  fully 
advanced. 

It  has  indeed  been  objefted  by  the  counfel  on  the  other  fide, 
that,  as  Mary  was  the  G?dy  child,  ilie  fliall  not  be  faid  to  be  fully 
advanced,  fo  as  to  give  the  father  a  right  to  difpofe  of  the  refidue 
of  his  eftate  to  the  prejudice  of  fuch  child.  But  the  rule  of  ad- 
vancement will  hold  as  well,  where  there  is  but  one,  as  where 
there  are  many  children  ;  for  what  the  cuftom  goes  upon  is,  that 
the  father,  by  advancing  the  daughter  upon  the  marriage',  which 
he  need  not  have  done  till  the  time  of  his  death,  gains  an  abfo- 
lute  power  over  his  efiiate,  and  therefore  tlie  circumilance  of  an 
only  child  does  not  alter  the  cafe. 

He  cited  the  cafes  of  Civil  v.  FJch^  i  Vern,  216.  Stanton 
V.  Piatt ^  1  Vern*  753.  l^ean  <S  Ux  v.  Lord  Delawary  2  Vern, 
628. 

Majler  of  the  Rolls :  As  it  is  in  the  cafe  of  infants,  and  the 
defendants  have  laid  fome  foundation  to  'fnew  (by  fuggefiing 
the  confent  of  the  freeman  to  the  daughter's  fivd  marriao-e) 
thzt  Mary  Fawk/ier  w:is  advanced,  let  the  caufe  Handover,  to 
give  the  infants  an  opportunity  of  putting  in  a  fecond  anfwer, 
and  char<i;inp;  advancement. 


March  the  ifi:,  1741.    At  the  Rolls. 

Faivhner  v.  TVatts, 

THE  advancement  of  Alary  upon  her  firO;  marriage,  being    Q^f^  jg^ 
now  fuliy  charged  in  the  anfv/cr  of  the  defendants,  it  Hood     ^  ^"T* 
for  judgment  iu  tlie  paper  of  this  day.  Y;  ;  ^J^* 

children  ot  a 

freeman  of  London  are  advanced  in  the  fuhcr's  life-time,  they  fliall  be  faid  to  be  lully  advanced,  unlcft 
the  quantum  ot  the  advanccmciil  appc.r;;  in  \vri:ing  under  his  hand  [l). 

(^i)  2  6W/{'.  426.  S.  P.     i-'-j  / V.  Rijlj,     215.     i^v/Av  v.   Ednvarn'sy  5  vol. 

1  Ftin.  ziG.  Dcanv.Ld.  Odaivare,  2  ^{51.  Elitot  v.  Ccllic}\  I  Vc'^'.  16. 
y^cm.  630.  CLnicrv.  Sfurlimr^  2  P.  IV.  \  I'Vi'f,  168.  S.  C.fo/r\  3  vol.  52^.  S.C. 
527.    Barnham  v.  rhiUips,  fojl-  2     lLu\  C$.  Lilt.  177.  b.  noic  S. 

vol.  423.    tLarn  v.  BuiUr,  po/L  5  vol. 

D  d  3  MaJliP 
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Fawitner         Mafier  of  the  Rolls  :  There  can  be  no  manner  of  doil'bt  tuf 
Watts*     ^^iq  plaintiff,  if  Mary  had  any  right  to  the  orphanage  ftiard. 

in  the  perfonal  eftate  of  her  father  Mr.  Everett^  i$  equally  in-- 
titled  ( I ). 

It  is  infifted  on  behalf  of  the  defendants,  that  Mary,  before 
lier  marriage  with  Faivhner,  had  a  former  hufband  Paxton  ;  that 
the  iirft  marriage  was  with  the  intire  approbation  of  her  father, 
and  that  he  had  advanced  her  at  that  time,  and  that  the  quantum 
of  the  portion  does  not  appear  j  and  that  the  rule  laid  down  in 
ail  the  cafes  is,  that  if  a  daughter  m.arries  with  a  father's  confent, 
and  is  advanced,  but  the  quantum  of  the  advancement  is  not  af- 
certained  by  feme  writing  under  the  father's  hand,  it  muft  be 
confidered  as  a  full  advancement,  and  will  bar  the  child  of  its 
orphanage  ihare. 

The  firfh  cafe  cited  on  the  part  of  the  defendants  was. 
Civil  V.  Rich  J  I  Vent,  216,  A  child  advanced  in  marriage 
"  with  a  portion,  is  barred  of  the  orphanage  part,  unlefs  the 

certainty  of  fucli  portion  appears  by  writing  under  the  fa* 

ther's  hand.'' 

The  next  cafe  which  is  fubfequent  in  point  of  time,  is  Chace  v. 
^w,  Eq.  Cafes  Abr.  1 54,  155.  Vide  the  cuflom  of  Londoti 
certified  there. 

In  the  iirft  cafe^  it  is  faid,  hy  a  ivritiug  under  the  hand  and  feat 
of  the  father  \  in  the  fecQnd,  fg^^^^^  ivith  his  jiamc  or  mark  :  But  as 
this  is  not  a  circumitance  in  the  prefent  cafe,  I  need  not  take  any 
notice  of  it. 

There  is  another  cafe  in  1729,  Cleaver  v<  Spurling,  2  Wmsi 
526.       If  a  freeman  has  advanced  his  child  on  marriage,  and 
the  certainty  of  that  advancemicnt  does  not  appear  under  the' 
freeman's  hand,  this  is  to  be  taken  as  a  full  advancement." 
The  refult  of  thefe  cafes  is,  that  if  a  child  or  children  are 
advanced  in  the  father's  life- time,  they  fliall  be  f^iid  to  be  fully 
advanced,  unlefs  the  quantum  of  the  advancement  appears  ill 
writing  under  the  father's  hand. 

But  then  the  counfel  for  the  plaintiff  have  endeavoured  ta 
make  a  difference  when  there  is  only  one  child,  as  in  the  prefent 
cafe,  to  didinguifh  it  from  all  other  cafes  j  and  for  this  purpofe 
have  cited  the  cafe  of  Shepherd     Ne-wlandy  before  Lord  Maccles- 
fieldy  and  re-heard  afterwards  before  Lord  King, 
^   ,      -        But  notwithflanding  the  rule  as  laid  down  there  is  certainly 
I  4^7        true,  yet  it  does  not  come  up  to  the  prefent  cafe  j  for  I  take  the 
hold  equaUy^^   cullom  to  be  the  fame  with  regard  to  an  only  child,  as  where  therd 
with  regard  to    are  many  children,  and  that  if  a  father  advances  fuch  a  child,  and  ' 
tvwtthere^re        quantum  docs  not  appear  in  writing,  it  is  a  full  and  comipleat 
aiany  cliildren.  advancement. 

The  next  confideration  will  be  upon  the  evidence,  Whether 
the  firfl  niarriage  was  with  the  father's  confent,  and  whether 
there  was  any  advancement  (2)  ? 

(1)  Elliot  V.  Collier,  i  Vef\6.  poji.  3  the  father's  confent,  that  alone  will  hzt 
vol.  §26.  S.  C.  I  I'Vilf'  168.  S.  C.  the  orphanage  part.    Hume  w.Ednvards, 

(2)  It  feems  if  the  marriage  be  againll   f^ajl.  3  vol.  451. 

Now 
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Now  from  the  proofs  that  have  been  read,  there  is  no  manner  ^^■wK?rss  v. 
t?f  doubt  but  the  father  was  well  fatisfied  with  the  match  ;  for  it  ^^-^^^s. 
appears  he  was  chearful  on  the  wedding  day,  dined  v*'ith  his 
daughter,  and  her  hulband  after  the  ceremony  was  over,  and 
expreiTed  great  fatisiadlion  at  the  match. 

As  to  the  proois  of  the  father's  declarations  of  foms  of  money  Par:!  frjiJenre  of 
advanced  as  a  portion  with  Marv  to  Mr.  Papcfon^  1  do  not  tlimk  ^J^-^^^'^'^eGia?- 
they  are  proper  evidence  in  the  preient  caie,  lor  it  wouki  be  ex-  aiioY^ed  to  de- 
tremely  hard,  if  parol  evidence  of  a  father^s  declaration  iliould  be  fear  a  child  of 
allowed  to  debar  a  child  of  her  orphanage  fhare.  &Ll^^t^^ 

proofs  of  decla- 

tadons  by  the  hujbandy  in  regard  to  an  advancement  In  marriage  with  the  dang^hter  of  a  freeman,  wiM  be 
admitted.  Proofs  alfo  of  declarations  of  the  wife^  rnade  during  the  coverture  of  her  £rfthulbandj  laay 
be  read  againfi  the  fecond  (i). 

But  the  fame  rule  will  not  hold  as  to  any  declarations  of  the 
hufband,  in  regard  to  an  advancement  in  marriage  with  the 
daughter  of  a  freeman,  for  the  poofs  of  Mr,  Paxion^z  declara- 
tions  here,  are  very  firongj  and  muft  be  admitted  as  evidence  % 
and  it  v/as  fo  held  in  the  cafe  of  Dean  v.  Lord  Deiaiuar  (a)^  {a)7,Y^mAz%» 
and  there  is  great  reafon  it  fhould  be  fo,  becaufe  it  is  a  declara-  ^'  ^• 
tion  againft  his  intereft,  as  it  cuts  him  off  from  the  orphanage 
fhare,  v/hich  he  is  intitled  to  in  the  right  of  his  wife« 

I  am  likewife  of  opinion  that  the  declarations  of  the  v/iie,  of 
which  there  arefeveral  proofs,  are  evidence  to  bind  the  hufband, 
for  being  made  during  the  coverture  with  the  firft  hufband,  I  fe^ 
no  reafon  why  it  fhould  not  bind  as  much  as  if  the  declarations 
had  been  made  after  the  death  of  the  firft  hufband,  and  before 
her  marriage  with  the  other. 

There  is  a  circum.ftance  too  in  this  cafe  of  the  teftator's  bor- 
rowing I  go/,  the  very  day  of  his  daughter's  marriage  with  Mr. 
Paxton,  and  putting  it  into  a  purfe  with  200A  niore,  in  order 
to  give  it  to  the  hufband,  and  the  hufband  went  into  another 
room  with  the  father,  who  had  the  purfe  in  his  hand,  and  when 
they  came  out,  he  declared  he  had  received  part  of  his  wife's  por- 
tion ;  this  has  a  good  deal  of  weight,  afTifled  with  the  refl  of  the 
evidence. 

There  has  been  no  writing  attempted  to  be  fliev/n  on  the  part 
of  the  plaintifF,  under  the  hand  of  the  father,  to  afcertain  what 
the  advancement  was  ;  but  his  counfel  have  iufifted,  tho*  there 
is  no  particular  writing,  yet  that  it  may  appear  what  the  advance- 
ment was  by  fome  of  the  father's  books,  and  therefore  the  court  p  «  . 
ought  to  order  his  books  to  be  brought  before  a  Mailer,  to  in-  ^ 
fpecV,  as  was  done  in  the  cafe  of  Dean  \ .  Lord  Di'ln^i.ucn\ 

If  it  did  appear  to  me  in  the  p^efent  cafe,  what  it  was  that  the  UrJcfs  it  appears 
father  had  advanced  by  fome  book  written  in  his  own  hand,  it  ^?'-'}^ 

.    1      ,  ,  r     ^  ■         •  i      i        .  written  With  a 

might  be  a  ground  to  direct  luch  an  nupury,  whether  it  was  a  frcemais's  own 
full  advancement,  upon  being  compared  with  the  orphanage  ^^^^^> 
fliare-,  but  as  there  is  no  fuch  fuggellion  at  all  by  the  bill,  that  ^rhiit'hctuvt 
there  is  any  fuch  book,  I  fliould  not  be  juflificd  in  direding  fuch  win  not  dire tt 

an  inquiry.  an  inquiry,  wh?. 

^  /   \   ri  r  n    irr  theritwasAtu 

(i)  Cleaver  v.  Spuru.g,  2  P.  II-,  527.  .dvaiiccnicat. 

D  d  4  Upon 
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Decree. 


Fawkner  v.     upon  ttie  wholCj  I  do  not  think  the  plaintifr  intltled  to  an^ 
Watts.      orphanage  ihare  of  the  late  Mr.  Everafs  perfonai  eftate. 

The  next  queflion  u^,  with  regard  to  maintenance,  whether 
there  ih^li  be  any  allowance  for  the  i'lrat  Francis  Everett  Pax^ 
an  ir: fan t,  and  the  fon  of  Mary  by  her  firil  hufband,  Hved 
with  hh  mother, 

V7^?rc  father  or      I  ih,ill  not  dlfpute  but  every  father  and  mother,  by  the  law  of 
naturCj  is  under  an  obligation  to  77icthitain  their  own  children, 
7^',^ c^'^-  but  yet  this  may  be  varied  by  circunulances  ;  for  fuppofe  the 

cu^iv.  ^:  ::atn-  nidier  OF  mothcr  (hciild  be  in  a  low  or  mean  condition 'in  the 
^^jv-  "i-P  b"  the  court  will  order,  efpecially  in  tlie  cafe  of  a  mother, 

ncohaLvrii  r^ia  that  the  child  ihoiild  be  maintained  out  of  a  provifion  left  to  it 
tion.  by  a  colh!.eral  relation  ( i ). 

i3ut  here  the  maintenance  was  only  for  fix  months,  which  is 
fo  f.nall/ that  it  will  not  bear  tiie  expeiice  of  fending  it  to  a 
IvI^.iler-,  therefore,  let  tliis  demand  for  maintenance  be  fet 
a^^ainft  the  coils  for  the  demand  of  the  orphanage  part,  and  the 
bill  be  difmiffed  without  cofl'S  generally. 

(l)  Sec  Biiikr  V.  Biv.kr,  pop,  3  vol.  v.  Eughes,  l  Bro,  Cha.  Rep.  386.  An- 
60.  Roach  V.  Ga-f^any  i  VeJ.  160.  Hughes    dreivs  V.  Partington,  ^  Bro.  Cha.  Ile^.  60, 
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Decree. 

Michaelmas  Term,  1737* 
Mormn  v.  - — — —« 


Cafe  181.       A    Bill  was  brought  for  a  legacy  in  the  court  of  equity  m 

Brecknock  in  tf^aies,  before  the  PFelch  J  udges  at  the  aiTize, 


An  original  m 


nd  the  legacy  decreed  to  be  paid  5  the  defendant  appealed  from 
fry 'cou'  r'^^'^  the  decree"  to  the  Houfe  of  Lords,  and  infided  there  was  an 
onriiTion  in  the  decree  ;  for  notwithflandim^  an  account  was  di- 


WA'jre  ail  che 
are  itaijed 


.  cled  to  be  taken,  yet  it  was  not  ordered  that  all  jufl  allow- 
l!Jivhiu:i!!v,gi'"'  ances  iliould  be  made  in  fuch  account  to  the  defendant :  upon 
foaiier  d  c/.::i  the  appeal,  the  decree,  as  to  the  payment  of  the' legacy,  was 
^^'^  " ,^  aiin  m^d,  but  varied  ac  to  the  juPc  allowances  ;  and  the  Houfe  of 
ma.ur...  ^  a.^s.  Lords,  ordered  their  decree  to  be  carried  into  execution  by  the 
court  in  yEales. 

I  4^9  ]  ^^^^^^'^^^^  aA^terward?>  fied,  to  avoid  the  execution  of  the 

decree  into  iiV?^7/7/7^^ ;  and  the  bill  now  brought,  fets  forth  the 
will  bv  which  the  legacy  was  given,  and  the  proceedings  and 
decree  in  Waks^  and  the  appeal  to  the  Houfe  of  Lords,  and 
their  decree,  and  that  the  defendant  had,  to  avoid  the  decree  and 
pnyrnent  oLthe  money,  fled  into  England  out  of  the  reach  of  the 
procefs  of  the  court  in  Wales* 


/ 
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To  tills  bill  the  defendant  demurred,  and  f6r  caufe  fiiewed  J^orctait*. 

I    that  it  appeared  the  plaintitF  had  obtained  a  proper  and  compleat       '  * 

1    decree,  and  that  this  court  always  refufed  to  aiTift  the  decree  of 

f     an  inferior  court. 

On  the  other  hand  it  was  faid,  that  an  aftion  of  debt  will  lie 
upon  a  judgment,  in  an  inferior  court,  in  the  court  of  King's 
Bench,  or  court  of  Common  Pleas. 

Lord  Chancellor  was  inclined  to  over-rule  the  demurrer,  and 

^>  faid,  that  the  bill  having  ftated  the  willj  and  all  the  pro- 
ceedings in  Whales,  l£fc,  for  the  recovery  of  the  legacy,  an  ori- 
ginal independent  decree  might  be  had  in  this  court  for  the 
legacy,  but  would  not  abfolutely  determine  it  now ;  and  there- 
fore referved  the  conlidcration  of  the  demurrer  till  the  hearing 
of  the  caufe. 


,  C  A  P.  XXXIX. 

S)eet55  ana  otfjcr  aMtfng^* 

(A)  Deeds  and  Injlruments  entered  into  by  Fraud^  in  what  Cafes 
to  be  relieved  againjlm 


Michaelmas  Vacation,  1737. 
Nicholls  V.  NichoIIs, 

THOUGH  a  man  is  arrefled  by  due  proccfs  at  law,  if  a  Cafe  tS^. 

wrong  ufc  is  made  of  it  againft  the  perfon  under  fuch  "^jl^ ^^"^i^ 

arreft,  by  obliging  him  to  execute  a  conveyance,  which  was  never  proo  fs,  yet  if 

under  confideration  before,  this  court  will  conftrue  it  a  durefs,  obliged  to  exe- 

and  relieve  againffc  a  conveyance  executed  under  fuch  circum-  ance  whiiTunl 

fiances  { I ).  der  arreft,  thU 


Vide  title  Heir  and  Ancejlor. 
Vide  title  Voluntary  Deed,  and  it's  EfeHs. 


court  will  rc- 
lievf. 


(i)  The  fiatement  of  and  decree  in 
this  cafe  (which  are  too  long  to  be  Hated 
here)  appear  fully  to  warrant  the  ^bove 
concluficii.  Reg,  Lib.  B.  1 737.  fob  508. 
So  I  Roil.  Ah,  (d'ii*  cites  43  Ed,  3.  10. 


b.  Wllktnfon  v.  Sfaford,  Fef.  jun.  45. 
Vide  etidm  anon.  1  Lev.  68.  Knight  v, 
Nsi'ton,  3  Leon.  239.  Roy  v,  Di<ke  </ 
Beaufort^  poji  a  vol.  1 93.  2  Vif.  6^5. 
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CAP.  XL. 

(A)  Of  void  Devtfes        Uncertainty y   hi  the  T)efcription  of  it:e 
Perfon  to  take, 

(B)  Of  Devifes  of  Lands  for  Payment  of  Debts, 

(C)  Of  Executory  Devifes  of  Lands  of  Inheritance, 

(D)  Where  a  Devife  fhally  or  fJjail  not,  he  in  Satisfaction  of  d' 
Thing  due, 

•(E)  What  Words  pafs  an  Efate  Tail, 

(F)  Of  Things  Perfonal,  as  Goods,  Chattels,  &c.    hy  what  Di-* 
fcription,  and  to  whom  good, 

(G)  What  ^ords  pafs  a  Fee  in  a  Will, 

(A)  Of  Void  Devifes^  hy  Uncertainty  in  the  Dejcription  of  ty 
Perfon  to  take. 


Michaelmas  Term,  1737* 

Rivers's  Cafe.  I 

Cafe  1 8(5*  A  Teftator  by  his  will  gives  an  equal  fl^afc  of  his  real 
^^"X  eftate  (whieh  lhall  be  his  due^  when  the  faid  eftate  fhali 
be  fold)  to  his  two  fons  James  and  Charles  Rivers, 

Lord  Chancellor .-  Firfl  queftion,  Whether,  as  it  appears  that 
James  and  Charles  are  illegitimate  children  of  the  teflator,  this 
is  fuch  a  defcription  of  their  perfons  as  will  indtle  them  to  take 
under  the  will? 

Tbout^hbaftaHs  ^^^"^     ^  devifc,  any  thing  that  amounts  to  a  deftgnatia 

ftriajyarenoL-  perform  is  fufficient,  and  tho'  in  ftriftnefs  they  are  not  his  fons, 
fonsjyet,  itthcy  ygf,  if  they  havc  acquired  that  name  by  reputation^  in  common 
to  name  by  parlancc  they  are  to  be  confidered  asfuch  (i). 
reputation,  in  It  has  been  faid,  the  teftator  has  likewife  made  a  miftake  iri 
W^t^he^^Ire  •  ^^^^  namcs,  and  therefore  they  cannot  take  ;  but  the  law  is 
though  a  per-  '  otherwifc,  for  if  a  man  is  miftaken  in  a  devife,  yet  if  a  perfon 
fon's  name  be  is  clearly  made  out  by  averment  to  be  the  perfon  meant,  and  there 
Ttv\^Ti^\  if  ^^^^^     whom  it  may  be  appHed  j  the  devife  to  him 

inadeoutby        is  gOod  (2). 
averment  to  be 

the  perfon  meant,  the  devife  to  him  Is  good. 

(1)  See  Dyer  323.  a.  pi.  29.  Jenk.  Gynes  v .  Kemjl-ey .  1  Freem.  293.  See  Bay^ 
Cent.  z-^g.  S.  C.  With  refpeft  to  ^'^ij^j,  lis  v.  The  Atierniy  General^  pojt ,  2  vol. 
fee  3  Leon.  48,  pl.6g.  ^  239. 

(2)  Fkcairm  si  BrafSi  Finch  Rep.iipi^ 

The 


I'he  fecond  queftion  is,  What  interefl  hi  the  eftate  devifed 
yames  and  Charles  Rivers  take  by  this  will?  The  words  an  equal 
foare  of  my  real  ejlflte^  muft  mean  in  equal  fhares,  fhare  and 
'lhare  alike,  or  it  cannot  be  made  fenfible  ;  and  thefe  v/ords  can 
be  no  further  extended  than  to  the  furplus  due  to  the  teftator 
from  that  eftate  which  was  to  be  fold,  and  will  not  reach  to  any 
c)ther  eftate. 

Mlnfhull  V.  Minjhutl.  }^       '  ^ 

February  the 
4th,  1737- 

I  C  H  J  R  D  Lejler  the  teftator,  uncle  of  Randal  Minfmll^    ^^r^  ^  g 
^  who  had  Randal  his  eideft  fon,  John  his  fecond  fon,  and  ^  ^  devifes't^ 
feveral  other  children,  devifes  an  houfe,^  iff  c^m  h^rc  verba,  vh.  i?]  iii.  eideft  foil 
I  give  and  devife  the  houfe,  i^c,  to  Randal  Adinjhull,  eideft  of  his  nephew 
fon  of  my  nephew  Randal  Min/hull,  and  the  firft  heirs  males  ^"'^ 

,-'.111      rill  11       1    •  1        r  ^  •    fi''fi  males 

or  ms  body  lawiully  begotten,  and  the  nen-s  males  01  ins  of  his  body,  and 

bodv,  and  in  default  of  fuch  iffue,  I  give,  i^c.  to  the  fecond  theheirsmales 
«  fon  cf  the  faid  Randal  Mmfliull,  and  the  heirs  males  of  his  it^a^eLSfuch 

bodv  and  their  iflues  ;  remainder  over,  There  is  a  \{\'\xs,tothefecond 

provifion  made  in  the  will,    "  that  eo  whomfoever  the  eftate,  |^^^^-^'^ 

fhould  come,  he  fhould  psy?  on  his  entry  upon  the  eftate,  jjej^-g  males  of 
"  to  cich  of  his  brothers  and  fifters  20/.  a  piece,  and  to  John,  his  body,  and 

and  the  feveral  children  of  his  nephew,  naminaf  them  parti-  t^^^'V^^u^s; 

.  .  f.   L.       ^  ^  *■  remamder  over^ 

"  cularly,  20/.  a  piece  hkewue.  ^V.  thefe 

words,  the  fecond 

Jon  of  the  faid  R.  M.  do  not  mean  the  ficond  fon  of  the  dsvlfeei  but  John  the  fecond  fon  of  the  teftator's 
nephew  R,  M* 

The  devife  in  the  prefent  cafe  was  of  a  reverfion,  which  did 
not  take  effe£l,  till  many  years  after  the  teftator's  death. 

Randal,  the  firft  devifee,  dies  v/ithout  iffue ,  John  enters  and 
dies,  having  devifed  the  premiffes  to  the  defendant  his  younger 
fon,    in  prejudice  of  the  plaintiff  his  eideft  fon. 

The  bill  was  brought  for  all  account  of  the  rents,  vSfr.  and 
at  the  hearing  at  the  Rolls,  the  queftion  was,  Whether  in  the 
devifing  words.  To  the  fecond  fon  of  the  faid  Randal  Minfhull, 
the  fon  of  the  nephew  Randal  Mirfhull  is  meant,  or  the  fon  of 
the  nephew's  eideft  fon ;  for  fuppofing  the  latter,  the  particu- 
lar limitations  in  the  will  extending  only  to  the  iffue  of  Randal 
the  devifee,  who  was  dead  without  iffue,  the  reverfion  on  his 
death  taking  efie£l  in  poffeffion  in  John  as  heir  at  law  of  the 
teftator,  the  difpofition  of  John  by  will  was  good  but  fup^ 
pofing  the  will  to  mean  the  fon  of  Randal  the  nephew,  that 
John  being  tenant  in  tail  under  the  will,  and  not  having  done 
any  aft  to  bar  the  entail,  the  plaintiff  has  a  good  title  as  being 
the  eideft  fon  of  John^ 

The  mafter  of  the  Rolls  [a)  decreed  in  favour  of  the  plain-  f^^)  shjof^^h 
tiff:  on  appeal  to  Lord  Chancellor,  he  direfted  an  iffue  to  try  JdyiU 
the  matter  of  fact,  which  of  the  two  perfons  was  meant  by 
the  teftator,  and  faid,  it  was  a  matter  that  lay  properly  in 
averment,  and  was  determinable  by  circumftanccs,  proviui^  the 

intcn* 
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MiNSHuty  V,  intention  of  the  teftator,  one  way  or  other  ;  the  will  was  matie 
MsvHvtL.  i6^S,  and  the  parties  not  being  able  of  either  fide  to  furnidi 
themfelves  with  any  evidence,  tending  to  clear  up  this  point ; 
it  was  agreed  between  them  to  bring  the  matter  on,  for  the 
opinion  of  the  court,  upon  the  legal  conftru6lion  of  the  words 
as  they  appeared  on  the  face  of  the  v/ill. 

The  Jttorney  General  for  the  plaintiff  infilled,  that  Randal  the 
«kvifee  was  tenant  in  tail ;  the  ufe  he  made  thereof  y/as  by  in- 
ferring from  thence,  that  if  the  teftator  had  made  the  devifee 
tenant  in  tail,  an  eftate  v/hich  in  it's  nature  included  a  limi- 
tation to  all  the  iiTtie  of  the  devifee,  he  could  never  intend 
likewife  to  limit  a  remainder  by  purchafe  to  the  fecond  fon  of 
the  devifee,  who  could  otherwife  take  as  ilTue  in -tail,  nor  was 
It  poffible  eife  that  remainder  could  ever  take  place  in  pof- 
fellion,  becaufe  it  could  only  take  cfFe£l:  on  the  death  of  the  firfl' 
devifee  without  iffuc,  which  fuppofes  the  remainder  man  then 
dead. 

To  prove  that  the  fubfeqiient  words  of  lim.itation,  vix,  the 
heirs  771  ales  of  his  boiiy^  annexed  to  the  preceding  limitation  to 
the  firft  heirs  males  of  his  body,  would  not  controul  the  for- 
mer words,  and  make  fiich  firll  heirs  miale  take  by  purchafe, 
who  would  otherwife  take  by  limitation  j  he  cited  the  cafe  of 
Goodright  V,  Fullcn,  B.  R,  \^  Geo.  I.  {  I ).  Nicholas  Lijle  devifed 
the  premiifes  to  his  wife  lor  lite,  remainder  to  his  kinfrnaa 
Nicholas  Life  y  for  the  term  of  his  natural  life,  and  after  his  de- 
ceafe,  to  the  heirs  nvales  of  the  body  of  the  fa  id  Nicholas  law- 
fully to  be  begotten,  and  his  heirs  for  ever.  But  in  cafe  the 
faid  Nicholas  die  without  fuch  heir  male,  then  he  devifes  to 
his  kinfman  Edward  Life  for  life,  and,  after  his  deceafe,  to 
the  heirs  miales  of  his  body  huvfuMy  begotten,  and  his  heirs 
forever;  and  in  default  of  fuch  heir  male,  remainder  over, 
i5V,  it  was  held  there,  that  Nicholas  the  firft  devifee  was  tenant 
in  tail. 

Mr.  Fazaherly  of  the  fame  fide,  to  prove  that  the  words  fr^ 
heirs  males  were  proper  words  of  limitations,  cited  the  cafe  of 
Dtibher  v.  Trollop  (2).  Sir  Thomas  Trollop  having  five  fons,  de- 
vifes the  manor  .of  Cafivickto  his  eldeft  fon  William  for  life,  and, 
from  and  after  his  deceafe,  to  the  firft  heir  male  of  his  bodyy  it 
was  held  in  that  cafe  by  the  court  of  common  pleas,  that 
William  was  tenant  in  tail,  and  on  a  writ  of  error  brought,  that 
judgment  was  alhrmed  in  B,  R.  M.  T»  1735* 

Mr.  Chute  e  contra  :  Both  the  cafes  cited  are  difiinguifliable 
from"  the  prefent  j  in  that  of  Goodright  v.  Rulle7i  there  is  no  fuch 
word  2.?,  firft 'y  in  that  of  Duhber^,  Trollopy  no  fubfequent  words 
of  limitation  annexedto  the  firfl:. 

Lord  Chancellor :  This  cafe  will  depend  on  the  M^ords  of  the 
/cOTrtncver    ^-ji  ^-^j^^  regard  to  the  perfon  intended  by  the  teftator,  by  the 

^soriftruesadevifc  r    rV"'     7   7  1     1      1       t  •  r    t  i  j 

▼oid,  u.niefs  kis  name  or  Kandai,  and  the  legal  operation  or  the  words  maae 

aV.folutely  dark, 

that  they  cannot  find  out  the  teftat-or's  meaning. 

(i)   2  Sfra.  yzg.  S.  C.  2  Ld.  Raym.        (2]  Pofl.  433.  S.  C.  cited. /p/.  3  vol. 
14.57.  S. C.  2  %.  yi7\  3i5.;5i.  26.  S.  C.  29^. 

Hfe 
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«fe  of;  and  a  court  never  conftrues  a  devife  void,  unlefs  it  YiTJ 
is  fo  abfolutely  dark,  that  they  cannot  iini  out  the  tellator's 
jneanlng. 

The  provlfion  of  the  payment  of  the  legacies  (by  the  perfon 
to  whom  the  eftate  fliould  come)  to  his  brothers  and  fifters, 
and  to  jfohfiy  isfc*  is,  as  has  been  infifted  on  for  the  plaiiitlff, 
a  very  ftrong  expreffion  of  the  intent  of  the  party  j  for  as  here  is 
a  fpecification  of  the  children,  it  muft  mean  the  brothers  and 
fillers  of  Randal  Minpully  the  elded  fon  of  Randal  Minfuull  the  ^  a\i  1 
nephew,  and  could  never  intend  to  mean  every  taker.  For  ^  ^ 
fuppofmg  the  w^ords  to  mean  the  fecond  fon  of  the  devifeCj  as 
there  is  plainly  an  eflate  tali  created  prior  to  any  intereft  he  can 
claim  (whether  the  words  firji  heirs  males  are  conftrued  words 
of  limitation  or  purchafe),  an  eftate  which  may  continue  for  a 
great  number  of  years,  in  all  probability,  v/Ithout  any  failure 
of  iilue,  it  would  be  a  moft  abfurd  thing  to  charge  a  perfon, 
at  fo  great  a  diftance  from  the  eftate,".  with  the  payment  of 
money  to  perfons  then  in  being,  whom  the  -teftator  could  hard^ 
iy  fuppofe  would  be  living  at  the  time  of  the  title  accruing  to 
fuch  fecond  fon.  On  the  other  hand  there  is  nothing  extraor- 
dinary in  charging  Randal .  the  firft  dcvifec,  or  upon  a  fuppofi- 
tion  of  his  death  without  ilTue,  in  the  life  of  Jchn^  in  charging 
John  with  the  payment  of  thofe  fums,  v/hich  raifes  a  very 
llrong  prefumption,  that  John  was  the  perfon  intended  to  take 
under  the  limitation  to  the  fecond  fon  of  Randal, 

Xt  has  been  obje£l:ed  againft  this  conftruftion,  that  John  will 
then  be  devifee  of  the  eftate,  and  intitled  to  the  20/.  iikewife, 
which  the  teftator  could  never  intend  ,  b  it  the  words  muft  be 
taken  reddendo  fmgula  fingulis,  and  John  to  have  the  20/,  only 
in.  cafe  of  the  firft  devifee's  right  takhig  effe£l  in  polTcffion,  and 
the  determination  of  the  preceding  eftates  then  in  bcin^:  nt  the 
time  of  making  the  will.  It  is  much  more  natural  likewife  that, 
the  teftator,  when  he  was  making  a  dirpofition  of  las  wliole 
eftate,  having  a  nephew  who  had  tv/o  fons,  flioiild  fettle  ic 
fuccefliveiy  on  both  the  fons,  than  ftop  at  the  firft,  without  ex- 
tending the  entail,  or  difpofing  of  the  reverfion. 

Whether  the  firft  devifee  was  tenant  for  life  or  in  tail,  is  a 
queftion  proper  to  be  confidered,  and  the  determination  of  that 
point  will  certainly  give  great  light  into  this  matter,  and 
clear  the  v/ay  towards  the  conftruilion  of  the  will  on  the  other 
point,  in  the  manner  it  has  been  infifted  on. 

I  am  of  opinion  the  words  of  limitation,  fupcradded  here  to 
the  preceding  words  of  limitation,  will  certainly  not  of  them- 
felves  make  the  firjl  words  of  purchafe,  but  the  fubfequent 
ought  to  be  reje<fled  as  redundant  and  fupcrlluous. 

[n  Archcr^^  cafe*,  an  eftate  was  limited  to  Robert  Archei'y  the  *  iCo.  66.  b. 
firft  taker,  exprefsly  for  life,  to  which  great  regard  is  always  Subf^cjuenc 
had  in  determining  whether  an  eftate  for  life,  or  in  tail,  paflcs.  Son  a(ie<5>"not^ 

the  Ijgil  operx* 

tipn  of  the  preceding  words  of  linaitadon,  unlefs  the  woid /-t'.T  is  yfcd  In  the  finguhr  uuinbcr,  or 
e»prefi  clUce  for  life  limited  to  the  firil  taker  (i). 

(i)  See  F same's  Ran,  283,  284,  285.11104^11  edit.  See  alio  ffjliv.  Lezv:s,^Q^.  4^2. 
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MiNSHtitL  nr.   2dlyy  m  that  cafe  it  was  to  the  next  heir  male  of  Robert  only', 
MiNSHULL.    j^^^  he'irs  as  here  ;  nor  will  the  fubfequeni:  words  of  limitation 
affeft  the  legal  operation  of  the  preceding  words  in  any  cafe 
of  this  kind,  unlefs  the  word  heir  is  made  ufe  of  in  the  fingular 
number,  or  there  is  an  exprefs  eftate  for  life  limited  to  the  firft 
*ieo.  93,b,     taker.    It  is  true,  m  Shelly  s  cafe,*  Andcrfon  Ch.  Juft.  puts 
and  95.  c,        ^j^-g  ^^^g^  j£  ^  limitation  to  the  ufe  of  a  man  for  life^ 

and  after  his  deceafe  to  the  ufe  of  his  heirs,  and  of  their  heirs 
females  of  their  bodies ;  in  this  cafe,  thefe  words  (his  heirs) 
are  words  of  purchafe  and  not  of  limitation,  for  then  the  fub-. 
fequent  words   (and  of  their  heirs  females  of  their  bodies) 
[  4^4  J    .would  be  void.    That  appears  to  be  a  cafe  only  put  by  Ander- 
forty  and  no  refolution  of  that  kind  ;  but  befides  there,  the  fub- 
fequent  words  vary  elTentially  the  preceding  limitations,  and 
alter  the  courfe  of  fucceffion  and  enjoyment  of  the  eflate. 
Noftrefstobe       There  are  fubfequent  v/ords  of  limitation  annexed  likewife 
^^"^^  devife  to  the  fecond  fon,  which  fhews  the  teftator  had  no 
onfyta^thTy"^  intention  they  fliould  operate  in  deilruftion  of  the  former  words., 
ihould  take  in    No  ftrefs  at  all  is  to  be  laid  on  the  word  firjl\  there  are  many 
fucceiTion,  ac-     authorities  for  that  purpofe,  and  the  cafe  of  Duhber  v.  Trollop  is 

cording  to  prio-  -f  , 

rity  of  birth  and  a  very  itroiig  One;  there  tne  word  heir  too  was  uied,  not  heirs, 
feniority  of  age.  The  Word  JirJ}  means  only  that  they  fliould  take  in  fucceffion, 
according  to  priority  of  birth  and  feniority  of  age,  and  is  un- 
neceffarily  providing  for  what  the  law  itfelf  does. 
Decreed  for  the  pallntiff ( i ). 

(l)  Decreed,  that  the  premifes  tvere  f^uher,  which  John  was  father  of  the 
devife  in  remainder  to  John  Minjhull  now  plainiiff.  Reg,  h'lh,  B.  I737y 
the  fecond  fon  of  Ra^idal  Mifipull  the    foi.  144. 

OBoher  Purfe  V *  SnapBi,    Et  e  contra. 

i;  ,  - 

Cafe  r88.  O  B  p  RT  Roivland^  on  the  23d  of  February i"- 1^3^^  made 

S.C.  T  Vef.424.  is  will  in  thefe  words:  I  Robert  Rowla^id  6.0  hereby 
56 -"^  cited i^ake  my  will,  difpofe  of  my  efiate  in  manner  following, 

Robert  Rowland  VIZ*  F'lrjl^  I  give  and  devife  to  my  nephew  Robert  Snaplir?^ 

gives  to  his  i<  ^nd  his  hcirs,  my  freehold  and  copyhold  eftates,  (by  the  fcr 

^"ooo/^in'^'he  "  "VQXdX  names  and  defcriptions  therein  nfientioned).    Item^  I 

oUS.  S.  An-  give  to  my  niece  Anne  Snaplin  5000/,  in  the  old  annuity? 

th'T^'^'am^a  "  ^^^^  South-fea  company."  And  then  after  two  or 
ny%nd  trhis'^"  three  intervening  legacies  of  ftocks  of  different  kinds,  teftator 

nephew  R.  P.  fays,     I  give  to  my  coufm  Robert  Purfe  5000  /.  in  the  old  an- 

clT^^"-S*"annui  "  nuity-ftock  of  the  South-fea  company;  and  the  reft  and  re? 

tyftockofthe  fiduc  of  my  eftate,  both  real  and  perfonal,  I  give,  devife, 

5.  S.  company,  c«  and  bcqucath  to  my  nephew  Robert  Snaplin,  his  heirs,  exe-? 

At  the  tims  of  „  cutors   and  adminiftrators,   and   made  Robert  Purfe  exe- 

making  his  will,  '  >/ 

and  at  his  death,  "   CUtor.  1116 

the  teftator  hud 

only  5000/.  in  old  S.  S.  annuity  ftock.  They  are  to  be  confidered  as  two  diftinft  legacies,  and  ^4,  S. 
and  R.  P,  are  intitled  to  have  them  made  good  out  of  the  teftator's  affets,  and  the  executor  direfted  to 
purch  rfe,  out  of  the  perfonaj  eftate,  5000/.  old  S.S.  aunuities,  and  transfer  one  moiety  to  S.  and 
the  other  moiety  to  his  own  ufe,  and  the  5000/.  old  S.  S.  annuities,  which  the  teftator  died  pofl'effed 
of,  to  be  applied  proportionably  towards  payment  of  the  legacies  to^^.  S.  andi?.  P.  (i). 

(i)  Lord  i/W'^v/V/^^  determined  this  Handing  cne-  ©f  the  identical  legacies 
cafs>  upon  the  principle,  that  notvvith-    did  a^ually  exiH  at  the  time  of  making 

2  the 
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Tlie  tedator,  at  the  time  of  making  his  will,  and  at  his  Mikshull  ^. 
<!eath,  had  only  5000  /.  in  old  South-fea  annuity-ftock,  v/hich 
A?in€  Sfiapiin^  now  the  wife  of  Charles  Toivnfendy  claims  under 
the  will  of  Robert  Rowland  \  and  Robert  Purje  brings  his  bill 
for  the  legacy  and  account  of  the  eftate,  infifting  to  retain  the 
fame  for  his  own  ufe,  for  his  legacy  of  5000/.  old  South-Jea 
annuity-ftock:  in  which  cafe  the  defendant  Anne  infilled, 
that  the  plaintiff  fhould,  out  of  the  teftator's  perfonal  eftate, 
purchafe  5000/.  in  old  South- ea  annuity-ftock,  and  transfer 
the  fame  to  her,  and  pay  her  the  dividends  from  the  death  of  the 
teftator. 

Robert  Snaplin^  the  reliduary  legatee,  infifted  that  the  teftator 
only  defigned  to  give  away  fo  much  old  South-fea  annuity- 
ftock  as  he  was  actually  pofTeffed  of  at  the  time  of  making  his 
will,  and  that  no  part  of  the  perfonal  eftate  ought  to  be  applied    L  "^^^  J 
in  the  purchafe  of  50QO  /.  in  old  South-fea  annuity-ftock. 

The  Mafier  of  the  Rolls  decreed  an  account  of  the  perfonal 
eftate  of  the  teftator  ;  and  as  to  the  two  legacies  of  5000/. 
each  in  old  South fea  annuities,  referved  the  confideration 
thereof.  The  Mafter  reported  that  the  perfonal  eftate  was 
more  than  fufHcient  to  pay  all  legacies. 

The  caufes  coming  on  the  22d  of  December  1738,  his  Honor 
was  of  opinion  that  there  could  be  but  one  5000/.  old  Souths 
fea  annuity  pafs  by  the  will,  and  that  the  5000/.  old  South-fea 
annuity  which  the  teftator  had  at  the  time  of  his  death;  and  the 
intereft  fmce,  muft  be  divided  between  the  plaintiffs  Robert 
Purfe  and  Anne  Snaplin  (wife  of  Townfencl),  and  that  Purfe 
{hould  transfer  one  moiety  of  the  faid  500c/.  South-fea  annuity, 
and  pay  one  moiety  of  the  intereft  to  Charles  Townfend  and  Anfie 
his  wife. 

Robert  Purfe  and  Anne  Snaplin^  becaufe  they  had  not  5000/. 
old  South-fea  annuity^-ftock  each  made  good  to  them,  appeal- 
ed from  this  part  of  the  decree. 

the  will,  yet  as  the  teftator  had  not  fo 
fpecfually  defcribed  either  of  them  as  to 

d'lfiinguijh  them  from  all  other  things 

of  the  fame  kind  (f^?e  poft.  41 7) ,  they 

were  to  be  confidered  merely  as  legacies 

of  quantity  and  number.     So  Partridge  v. 

Partridge  Ca.  Temp.  Talh.  226.  La'vei- 
fmv.  Stitch,  poji.  507.  Abncy  v.  Mdltr, 

fofi,  2  vol.    599.    Slccch  V.  Tboringtorit 

2   Vef    562.  Binnrfdon  v.  IFiniery  And). 

57.  Attorney  General  v.  Parkins^  Amb. 

566.    Peterborough   v.  Mortlocky    1  7>Vo, 

Cha.  565.  But  in  Jeffreys  v.  fcf- 
freys,p<dl.  5  vol.  120.  the  teltator  having 

at  the  time  he  made  his  will  a^^ually 

fomuch  flock  as  would  exoci'y  anfwcr 

the  /wo  legacies  which  he  ihereby  be- 
queathed, they  were  both  held  to  be 
/pecific.    So  where  a  legacy  of  this  kind 

Lord 


is  particularized  by  the  word  ?fty  (as  mf 
ftock),  or  by  any  other  expreHion  or 
defci  ipiion,  which  indicates  the  teltator's 
intention  of  making  it or  indivi- 
dual (as  money  in  luch  a  bag,  Cs'r.) 
then  it  (hall  be  deemed  a  fpecifiL  legacy. 
Jpton  V.  Aphony  Ca.  Temp.  Tolb.  152. 
3  P,  PF.  384.  S,  C.  Laiifn  V.  Siiich 
poft.  508.  Pleath  V.  Perry y  poji.  3  vol.  103 
Door  V.  Geary y  i  Vef.  255.  Avelui  v. 
Ward,  I  Fef.  424.  Slccch  v.  Thorington^ 
2  Kf.  563.  DnnLi-atir  V.  Falconer ^ 
2  FrJ\  623.  Stafoidv.  Uortsn,  l  Bra. 
Cha,  Rep.  482.  Ajl-burner  v.  Macquire^ 
2  Bro.  Cha.  Rep.  1 08.  For  further 
diflindions  between  general  and  fpec.f^' 
legacies,  the  reader  is  referred  toMr. 
Cox's  note  to  //•>;/:/;  v.  Pi:^-,  I  P.  J/'. 
540. 
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*M^nsh5Jl^*  ZWCWf//i?r  :  The  general  queftlon  here  is,  IF  tlic  two  le- 
gacies or  50C0  /.  are  to  be  confuiered  as  two  gifts  of  the  fame 
individiiiij  fum  and  quantity,  or  different  fums  and  quantit^ics? 

If  they  are  gift:;  of  the  fame  individual  fuin,  the  decree  is  right; 
if  they  are  diJereni  and  diftin^^  lums,  the  reafon  on  which  that 
decree  is  k^iindedj  totally  fails. 

The  tiri^'  and  primary  thing  to  be  confidered  is  the  intention 
of  the  teftsitor ;  and  as  to  that  I  can  have  no  doubt,  he  has,  in 
very  plain  ' words,  given  50C0/.  to  the  one  and  to  the  other.  I 
believe  it' will  not  be  denied  that  when  he  wrote  the  firft  claufe, 
he  defi^ned  to  give  ^^;z;;<?  Snaplin  ^ooo  L  how  can  it  then  be 
thoughfj  that  he  had  not  the  fame  intent  as  to  Robert  Purfcy 
when  he  wrote  the  fecond  claufe,  where  he  has  ufed  the  fame 
words  ? 

Miftakesm  It  Was  urged  that  the  teflator  had  miftaken  what  ftocl:  he 

making  wills     had,  and  what  he  had  before  given;  but  miftakes  in  making 
fip-'^oled^/lfliy  ^^'^^^^  ^^'^  never  to  be  fuppofed   if  any  conflradion  that  is 
con ftrudlon that  agreeable  to  reafon  can  be  found  out.    If  a  man  devifes  a  fpe- 
rafo^"^"'^^V^    cifick  individual  thing  which  he  has  not,  this  is  a  plain  mif- 
found  out.        ^^^^  »  ^'-^^  (\xch.  argument  is  never  to  be  ufed  except  through 
neceffity,  \\\u\  w^here  it  is  not  to  be  avoided  :  fo  a  teilator  ilrall 
not  be  charged   but  from  neceffity  with  forgetf"ulnefs,  and 
here  there  are  fcarce  two  lines  intervening  between  the  two  le- 
,  gacies  now  in  qucftioo,  fo  that  there  was  no  pofiibility  of  the 

teuator's  forgetting. 

The  iirit  ^^nj edition  is,  that  the  teftator  by  the  fecond  claufe 
intended  to  difpofe  of  the  fame  5000/.  old  Sout.b~fea  annuity- 
ftockj  and  to  make  y^rme  Snntlin  and  Robert  Furfe  joint 
tenants. 

But  this  argument  is  inconfiftent  with  the  former  way  of  ac- 
cou.iti;!;.;  for  it,  either  by  miitake  or  forgetfulnefs,  and  makes 
the  teftator  guilty  of  the  greateft  abfurdlty.  If  that  had  been 
£  416  ]  his  intent  when  he  v/rote  the  fecond  claufe,  he  might  have  uftd 
very  plain  and  exprelliv'e  vi^oids  to  fliew  the  change  of  his  iu- 
teniion. 

I  think  therefore  his  intent  was  clearly  to  give  5000/.  Souih' 
Jen  -.^nnuity-liock  to  Robert  .Furfe  \  and  the  queftion  now  is,  If 
fuch  intent  ean  l^ave  Its  eiiecl;  ? 
Every  claufe  in  Every  claufe  in  a  will  lhall  be  conftrued  fo  as  to  take  effect 
a  wjll  fliail^be  according  to  the  teftator's  intent,  if  it  is  confiilent  with  the 
to'uke  effed'^*  ru'es  of  law  ;  and  a  teilaior's  power  over  his  perfonal  eftate  is 
accoi-din-  to  the  exceeding  free  and  clear  from  many  reftraints,  which  the  law 
teftator's latent,  i^ys  upon  real  eftates. 

wich  the  rules  i  ^"^1^  orin^s  me  to  the  lecond  objection,  which  is,  that  the 
of  law.  teftator  had  only  rooo  /.  old  8outh-fea  annuity-llock,  either  at 

the  time  of  making  his  wiiij  or  his  death,  and  the  will  is  re» 
lative  to  what  the  teflator  had  at  thofe  periods  of  time. 

In  anfwer  to  this  it  is  to  be  obferved,  that  the  teftator  has 
not  uied  in  either  bequeft  the  word  minej  fo  as  to  determine  the 
particular  property  5  and  the  civil  law  makes  great  ufe  of  the 

infertion 


infertion  or  omiflionof  this  word  in  legacies:*  and  wliere  the    i'uRsE  v. 
words  are  general,  it  may  be  taken  as  an  injun6lion  to  the  S^^^^^^*' 
-  executors  to  purchafe  and  make  up  out  of  the  aflets  what  he 
had  bequeathed,  though  he  fiad  it  not  in  fpecie  at  the  time  of 
his  death,  and  as  an  indication  how  the  teftator  would,  have 
his  alTets  difpofed  of;  and  thefe  legacies  to  j^nne  Sftaplin  and 
Robert  Purfe  may  very  confiftently  take  efFed:  as  dire£l:ions  to 
the  executors  to  purchafe  5000  /.  old  South- fea  annuity-ftock, 
or  fo  much  as  was  wanting  to  make  up  the  fum  bequeathed.  In 
2  Domat^  title  Legac-ies,  p.  i^^.fec.  18.   Devife  of  a  thing  not 
z«  rerum  nati/ra,  during  the  teftator's  life,  held  good.  *  Fuk 
^w/;/^//r/7^''s  third  part,  lafl:  edition,  173,  179. 

Thefe  refolutions  are  grounded  on  the  rule  of  the  civil  law, 
in  regard  to  legacies  confifting  in  quantity  and  number ;  and 
there  is  a  great  difference  betv/een  the  teftator's  defcribing  the 
quantity  in  general,  and  his  determining  and  particularifing  it  by 
the  v/ord  mific. 

If  the  furplus  of  the  teftator's  perfonal  cftate  would  not  have 
held  out  fulhcient  to  miake  up  their  legacies,  it  would  have  beeri 
a.  very  ftrong  obje£lion  ;  but  the  cafe  is  delivered  from  that  dif« 
liculty  by  the  Mafter's  report,  that  it  is  fufficient,  and  then  in 
confcience  all  his  legacies  oueht  to  be  fatisfied  and  paid. 

The  third  obje6lion  is,  that  this  legacy  to  Robert  Purfe  is  a 
fpecifick  legacy,  and  therefore,  if  not  found  among  the  teftator's 
aiTets,  muft  fail. 

To  this  I  anfwer,  that  there  are  two  kinds  of  gifts,  which 
by  us  are  reckoned  under  the  name  of  fpecifick  legacies.  ^  4^7  1 

Firjr^  When  a  particular  chattel  is  fpecifically  defcribed,  and  cullr'cha^tTeHs 
diftinguilhed  from  all  other  things  of  the  fame  kind  (i).  ipecificaiiy  de- 

fcribed,  and 

dlf>ingui/hed  from  all  other  things  of  the  fame  kind,  and  is  not  found  among  the  teftator's  elfefts,  it 
fails  j  or  if  given  firft  to^.  and  then  ioB.  theymuft  divideit  J  or  ii^'difpofed  of  in  the  teftator's  life-time_j 
it  is  an  iidemption  of  fuch  legacy. 

Secondly,  Something  of  a  particular  fpecies  which  the  execu-  ' 
t'or  may  latisfy,  by  dehvering  fomething  of  the  fame  kind,  as  an 
horfe,  (5V. 

The  firft  kind  may  be  more  properly  called  an  individual  le- 
gacy, and  if  fuch  fo  bequeathed  is  not  found  among  the  tefta- 
tbr's  efte6h,  it  fails  {2)  5  or  if  given  firft  to  A,  and  then  to  B, 
they  muft  divide  it ;  or  if  it  is  difpofed  of  in  the  life  of  the  tefta- 
tor, it  is  an  ademption  of  fuch  legacy. 

But  this  gift  is  not  confined  to  the  particular  5000  /.  old  Soufh- 
fea  annuicy-ftock  which  the  teftator  had,  aiul  therefaie  does 
not  fall  within  the  firft  rule,  but  the  fecond,  which  is  of  a  more 


,      Domat,  id  t'ol.  \       fe  -.  V/fien  a  teftator  bcqucuhc's  a  certain  thing,  whicli 

hfe  fpecifres  as  b;  i!n^  Ins  own,  the  h  ti.icy  v\lll  uvi  h  ive  i  s  t  ft'odt,  unleh  that  thing  be 
fotind  extant  in  ihc  f'ucA  (,  lht)n.    For  example,  ii"  he  h.id  faid,  "  I  bequeath  to  I'lich  a 
**  ohe  my  watch,  or  my  di nioiul  i  iiii  ,"  ,n\a  th.ti  there  Were  not  foundin  the  fuecellJoji 
either  diamond  r(r>g  or  \v.;t' m,  ,  -  !-  ;  .ey  would  be  null.    But  if  he  had  faid,  I 
•*  queach  a  diamond  rin;j,  or  a  waicii,"  ilic  let;,, icy  would  be  due,  and  Would  have  iti 

(0  See  Laivfvti  v.  Stitch,        50:1.      (2)  DrlnUi-alo-  v.  Falconer,  2  T'-f.  6-»  ♦ 
Vol.  L  ■  ^ '         E  c  liberal " 
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Purse  v.  liberal  nature,  it  is  a  legacy  confi fling  in  quantity  and  ijumber 
Snaplin.  confined  to  the  ftrianefs  of  the  firft  rule  .* 

The  latter  part  of  the  opinion  in  Partridge  v.  Partridge  (i)  h 
an  authority  dire6lly  in  point  with  the  prefent  cafe  ;  and  I 
think  there  is  no  real  difference  between  the  cafe  of  a  teflator^s 
having  only  one  5000/.  flock  and  devifing  two  5000 /.  flock, 
and  the  cafe  of  a  teflator's  having  no  ftock  at  all,  and  devifing 
1000/.  or  any  other  quantity  of  flock. 

The  fourth  obje6lion  is,  that  in  the  other  parts  of  the  will 
the  tefbator  had  given  to  feveral  perfons  feveral  quantities  of  feve- 
ral  ftocks,  and  in  each  had  given  the  exa£l  fum  he  v/as  pofTefTed 
of,  and  therefore  it  muft  be  intended  in  the  prefent  cafe  he 
meant  to  give  no  more  than  he  really  had  :  but  I  think  that  ob- 
je6lion  turns  quita  the  contrary  way. 

The  fifth  obje6l ion  is,  that  one  of  thefe  two  legacies  is  a  fpe- 
cifick  legacy,  and  it  is  abfurd  to  fay  that  the  fame  words  fhall 
make  one  a  fpecifick,  and  one  a  general  legacy. 

But  the  ground  of  this  obje£lion  falls,  for  neither  of  thefe  is 
a  fpecifick  legacy,  within  the  flridl  rules,  for  the  reafon  before 
mentioned.  The  teftator  intended  5000/.  Sozith fea  ftock, 
which  he  was  pofTefTed  of,  fhould  be  applied  in  fatisfatlion  of 
thefe  legacies  as  far  as  it  would  go  ;  as  if  he  had  given  5000/. 
j^^jg  -J  in  money  to  J/i/ie  Smipliri  and  Robert  Purfcy  and  had  only 
5000/.  that  muft  have  been  applied  as  far  as  it  would  go; 
and  the  executors,  if  the  afiets  were  fufficient,  mufl  have  made 
up  the  reft  :  fo  it  is  in  this  cafe. 

The  fixth  obje£lion  is,  that  this  cafe  was  like  money  given 
in  fuch  a  cheft,  and  that  the  ftock  was  defcriptio  loci ;  but  here  it 
muft  be  taken  as  the  defcviption  of  the  thing  given,  for  the 
reafons  before  mentioned. 

The  feventh  obje6lion  is,  that  there  was  no  reafon  why 
500©  /.  South-fea  annuity-ftock  fliould  be  given  to  P^obert  Purfe^ 
any  more  than  5  000  /.  in  money,  there  being  no  particular  truft 
or  ufe  created. 

But  thefe,  though  true,  are  no  objections.  We  are  not  to 
account  for  the  teftator's  reafons,  but  to  follow  his  intent 
as  near '  as  it  c^n  be  found  out ;  but  if  a  conje£lure  may  be 
allowed,  it  was  to  preferve  an  exa£l  equality  between  the 
two  legatees,  as  they  were  equal  in  degree  of  relation  to  th® 
teftator. 


*  In  the  cafe  of  P^rfnV^rf  V.  Partridge^  No-vsmber  "  the  teftator  bequeathed 

loco/.  South-Jea  ftock  to  his  wife  for  life,  with  a  power  to  difpoie  of  it  among  his 
children.    At  the  time  of  making  his  will  he  had  i8co/.  Scuth-fest  ftock  j  he  after- 
*'  wards  fold  out  1600/.  and  then  repurchafed  enough  to  make  up  the  fum  given. 
I  hen  came  the  a6l  of  parliament  for  convertiog  ibme  part  of  South-fea  ftock  into 
annuities.  One  qiieftion  was,  If  the  altering  the  ftock  according  to  the  aft  of  parliament 
"  was  an  ademption  pro  tanto  f  and' adjudged  not.    The  f.de  by  the  father  was  like  wife 
*'  adjudged  no  ademption,  for  the  dcvife  of  fo  much  .S'<7K?i'-/fi?  ftock  was  defcriptive  of 
the  nature  and  kind  of  the  thing  devifednot  of  the  particular  ftock  which  the  tcfta- 
*^  tor.  had  5  and  if  at  the  time  of  making  his  will,  or  death,  the  teftator  had  no  ftock, 
*'  this  would  have  amounted  to  a  direction  to  the  executors  to  purchafe  fo  much,  ac- 
cofdijig  to  the  terms  of  the  devife." 

(0  Ca.tanp,  rdb.zz6.  S.  C. 

The 
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The  eighth  objection  is,  that  if  this  conftru^lion  prevails,    Tj^J^  Z' 
there  will  be  little  or  no  furplus  ;  but  if  that  fliould  be  the  inour  lawplrti- 
cafe,  it  is  of  no  weight,  for  in  our  law  particular  legatees  are  al-  cuhrlrgatees 
ways  preferred  before  the  reiiduary  legatees  (though  it  was  other-  f"_![j^bSj'T  the 
wife  in  the  Rojnan  law),  the  rejlduum  being  by  us  confidered  as  refidu:..y  le- 
the  gleanings  of  the  teliator's  eftate  :  befides,  here  all  his  real  z^~^^  (though 
eftate  is  given  exprefsJy  to  the  reiiduary  legatee  by  name.  ^K-l'^^'Zlv'^ 

thi  rrf.duum 

being  confidered  by  us  as  the  gleanings  in  the  teii:a.i:Qr'8  eltaLC, 

Thefe  two  legacies  therefore  are  to  be  confidered  as  two  dif- 
tin6l  legacies,  and  Anne  Snaplin  and  Robert  Purfe  are  intitled  to 
have  them  made  good  out  of  the  teftator's  affers.  But  this  is 
not  fuch  a  general  rule,  as  that  ftock  always  fhall  be  confidered 
as  a  legacy  of  quantity  and  number;  and  therefore  I  perfedly 
agree  with  the  cafe  of  AJIxion  v,  AJJjton,  where  the  ftock  was  to 
be  fold  and  land  purchafed  ;  the  teftator  there  intended  to  give 
only  what  he  was  aftually  poflefTed  of,  and  it  was  of  great 
weight  in  that  refolurion,  that  a  truft  was  declared  to  fell  and 
difpofe  of,  and  it  could  not  be  fuppofed  that  the  teftator  intend- 
ed his  executor  fhould  buy  ftock,  and  immediately  fell  it  again, 
and  buy  land  with, the  money*.  #  p^ide  Cafes  in 

His  LordJJjip  dire6led  that  fo  much  of  the  fald  ordei*  as  relates  Equity,  during 
to  the  50C0/.  old  South-fea  annuity-ftock,  given  to  Robert  Purfe  ^""'"^ 
and  Anne  Snaplin^  ftiould  be  reverfed ;  and  declared  that  they  3P.  W.^L  83. 
are  intitled  each  of  them  to  5000/.  old  South-fea  annuity-ftock  ^-C. 
to  be  made  good  to  them  out  of  the  teftator's  perfonal  eftate ; 
and  that  the  5000/.  old  South-fea  annuity-ftock,   which  he 
died   pofleft'ed    of,    ought  to  be  proportionably  applied  to- 
wards  payment  thereof,   and  Robert  Purfe  to  transfer  one 
moiety   of  the  ftock,    and   tlie  dividends  to  Townfend  and 
Anne  his  wife  \  and  that  Robert  Purfe  dc^,  out  of  the  perfonal 
eftate,  purchafe  5000/.  old  South-fea  annuity-ftock,  and  trans- 
fer one  moiety  to  Towtfend  and  his  v/ife,  and  the  other  moiety    -         -  " 
to  his  own  ufe :  the  Mafter  to  compute  how  much  the  divi-    l  4  9  J 
dends  of  5000 /.  ftock,  from  a  year  after  the  teftator's  death, 
would  have  amounted  unto,  and  Robert  Purfe  to  pay  a  moiety 
thereof  to  Townfhidy  and  retain  the  other  himfelf  ( 1 ). 

(i)%.  Ub,B.  1738.foi.24. 

(B)  Of  Devifes  of  Lafids  for  Payment  of  Debts, 
Mary  RidoutWidow ,:md  Executrix  of  ini/iam  Ridout,   Plalntift.  f ;'^'''«^"- 

^  Sch,  1737. 

Dowdi?ig  and  others  (i),      Defendants. 

TT/'  I L  I A  M  Ridoui  who  died  feifed  in  fee  of  the  revcrfion    Oife  189. 

of  feveral  eftates  in  Somcrf'tfirc^  conveyed  them  to  two 
perfons  and  their  heirs,  to  tlie  ufe  of  himfelf  for  life,  and  after- 
ward to  the  ufe  of  fuch  perfon,  and  for  fuch  purpofes,  as  he 
by  will  ftiould  appoint,  and  did  accordingly  deviie  the  laid 
prcm.lles  to  Robert  ami  Richard  Tyie,  and  their  heirs,  in  truft 
(1)  Reg.  Lib.  B.  1737.   fol.  9^. 

E  e  i  for 
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RiDouT*^.  foj.  ti^e  plaitltifF  fct  life,  and  afterwards  for  a  term  of  2000 
years,  in  truft,  by  and  with  the  confent  and  d'lreBion  erf  the 
plaintiffs  teftified  in  writing  under  her  hand  and  feal,  in  the 
prefence  of  three  witnefTes,  for  raifing  fuch  fums  as  fliould  be 
thought  neceifary  for  difcharging  his  debts,  with  remainders 
over,  and  appointed  the  plaintiff  executrix  and  refiduary  legatee; 
and  died  foon  after  without  iflae* 

The  defendants  fet  up  feveral  demands  upon  the  eflate  of 
William  Rtdoiit^  and  particularly)  the  defendant  Donvding^  who 
claimed  by  bond  and  otherwife. 
^.^y  his  will,^  Lord  Chancellor  i  A  teftator  in  the  firfi:  part  of  a  will  gives 
tate  for  life^to^  '  wife  an  cftatc  for  life  in  particular  lands,  and  in  the  latter 
his  wife,  ajid  in  part  Creates  a  term  for  years,  to  take  place  from  the  day  of  his 
Seate"r  mift  ^^*th,  in  truft  for  raifmg  fums  of  money  to  difcharge  his  debts, 
termfor  pay-     in  fuch  manner  as  the  wife  fliould  dired:. 

jnent  of  debts  to 

take  place  from  the  day  of  his  death* 

The  queflion  is,   Whether  the  wife  is  Intitled  to  have  her 
eflate  for  life  difcharged  of  the  term. 
The  term,  tho'      Notwitiiftanding  the  teftator  has  in  the  outfet  of  his  will  given 
Tace^ofthe  ^^^^^  ^^"^  ^  Opinion  the  term,  tho'  fub- 

■wife's  eftate  for  fcqucnt,  fliall  take  place  of  the  v/ife's  eftate  for  Hfe,  and  it  is 
life,  efpeciaiiy  as  plain  it  was  his  intention  it  fhouid  be  fo,  by  making  ufe  of  thefe 
It  i«  a  truft  term  ^Qrds,  the  term  to  take  place  from  the  da^  of  his  death  (2),  and  it  is 

for  raifing  mo-    .  .  ,    ,  cv  ^  ^       r*^       i    j  • 

iiey.  ic  is.im-  immaterial  now  a  teitator  places  the  ieveral  dfeviies  m  a  will, 
material  how  a  becaufe  the  wliole  muft  be  conftrued  together,  fo  as  to  make 
Se^f^verli'ckvi-  confiftent,  and  here  it  is  not  fubje61:  to  a  bare  and  naked  term 
fc3  in  a  will,  be-  Only,  which  might  have  admitted  of  fome  doubt,  but  to  the 
cauie  the  whole  ^.^.^[^        term  to  raife  money  for  difchar^inj^j'the  teftatcr's  debts, 

mult  be  conftru-        ,   ,  ,      ,        f-  „  /    -    ,  °         ,  .         •  r     n     i  i  t 

ed  together,  fo    31^^  ^he  woiGS  that  loiiow,  lu  jucb  manner  as  his  luije  Jhould  di- 
as  to  make  it      reBy  do  iiot  intend  the  wife  lhall  have  a  power  of  exempting 
€onfiftent  (i).    j^^^  eftate  for  life,  but  only  that  fiie  may  raifc  it  in  the  molt 
L  4-^^  J     convenient  method,  either  by  mortgage,  or  otherwife. 

His  Lordflnp  decreed,  If  the  perfonal  eftate  of  William  Ri- 
dout  is  not  fufhcient  to  pay  his  debts,  that  the  truftees  fhouid 
fell  the  term  of  2000  years  to  make  good  fuch  deficiency. 

(1)  See  V-vedale  v.  Halfpeny^  2  P.  W.  any  notice  of  the  point  here  made,  but 
351.  Worfeley  v.  Glanojille,  2  Fef.  333.  direds  the  fale  of  the  2000  years  tPim 
Bronvn  V.  Jones,  ante,  1 88.  generally,   as  tiientloned  in  -the  decree 

(2)  Thefe  words  do  not  appear  in  the    here  liated. 
Regifler's  book:  nor  decs  the  decree  take 

3%  the  3d,      Blatch  and  Jgnls,  in  behalf  of  themfelves,  and  alll  p,  •  .^.^ 
other  Creditors  oi  ^//zi)/ deceafed,  j 

Wilder  and  others,  Defendants^  ■ 

-Cafe  190. 

A  teftator  rie-  7^  RAN  C  IS  Elliot  being  indebted  to  the  plaintifi^s  by  bond 
-ri?' cr-bn'r^^        ^""^  "'"'^  "'^  feveral  other  perfonsj  and  being  feifed  in  fee 

cft4trtobe'\old  divers  lands,  part  freehold,  and  part  copyhold,  and  of  a  con- 
fov  payment  of    fiderabie  pcrfonal  eftate,  having  duly  farrendered  the  copyhold, 

his  debts,  and 

appoints  the, defendant  executor  J  the  perfonal  cft:;te  not  being  fufficielit,  a  bill  brought  by  bond  and  note 
c-redicors  of  the  teftator,  to  be  paid  their  demands  out  of  the  real  eftate.  The  quefticn,  V/hether  ihe 
executor  can  fell  the  fame,  as  the  teftator  had  given  it  generally  to  be  fold,  without  direairg  wao  Ihoulo  fell. 

made 
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made  his  will,  and  thereby  devifed  all  his  real  and  perfonal  EtATCH  -v, 
eitate,  whether  freehold  or  copyhold,  to  be  fold  for  payment  WitPE*. 
of  his  debts,  and  appointed  the  defendants  Wilder  and  Agiiis 
executors  ;  Wilder  alone  proved  the  vv^ill,  and  took  upon  him 
the  execution  thereof,  and  the  perfonal  eftate  not  being  fuffici- 
ent  to  pay  his  debts,  the  plaintiiFs  bring  their  bill  to  be  paid  their 
refpe£live  demands  out  of  the  tefhator's  real  eftate. 

The  defendants  admit  the  will,  but  Wilder  the  executor 
fubmits  it  to  the  court,  vvdiether  he  can  fafely  proceed  to  a  fale  of 
cthe  eftate,  in  regard  the  teftator  had  only  given  it  to  be  fold 
generally,  without  directing  who  fliould  fell  the  fame. 

Mr.  Fazahrly'm^i^lt^xSAt  executor  ought  to  fell,  and  for  this 
purpofc  cited,  ^Jo,^^.  2  Leon,  mo. 

Lord  Chancellor :  I  am  of  opinion,  that  money  ariling  from  The  money 
the  fale  of  lands  devifed  to  an  executor  for  that  purpofe,  or  Sf^i^'iJ^a?^ 
which  the  executor  is  impowered  to  fell,  are  legal  alTets  in  his  affecsinthe 
hands,  ai-ul  adminiftrable  as  fuch  (i ),  and  fuch  money,  ^V.  be-  ^^"^^^ 
ing  aflcts  likewife  in  the  fame  manner  in  the  prefent  cafe,  it  is  a 
very  reafonabJe  conftruclion,  that  the  executor  fhould  be  the 
perfon  who  fhouid  make  the  fale  ;  and  therefore  I  decree  that  in 
cafe  the  perfonil  eftate  fnould  not  be  fufficient  to  pay  the  debts 
,and  legacies,  that  then  the  real  eftate  of  the  teftator^  both  free- 
hold and  copyhold,  fliall  be  fold,  and  likev/ife  that  the  executors 
and  the  heir  fnall  join  in  the  fale,  and  all  other  proper  parties  as 
the  Mafter  fliall  dired  (2). 


(l)  In  Nezvton  v.  Bennet,  I  Bro.  Cha^ 
Rep.  135.  Lord  Thurlozv  faid,  that  there 
mad  be  a  miilake  in  the  above  cafe,  for 
it  was  ab-vay-s  held,  ibac  an  eftate  devif- 
ed to  an  executor  to  ieil  Vv'as  equitable 
aiTcts.  Moll:  however  of  the  old  cafes 
agree  with  the  above  ilatement  of  Lord 
HarJivu-lt'^s  decifion.  Uur<ivell  v.  Cor- 
rajit,  lijrd.  405.  Girling  v.  l^ee,  l  Fern. 
63.  H.uukcr  V.  Bu(.Ida:id,  z  Fern.  106. 
Gnaz-cs  V.  Poiuell,  2  Fern.  248.  J?im, 
2  Ftr?u  405.  Cutterback  v.  Smith,  Free. 
Cba.  J  27.  Bickham  v.  Frccmnn^  Pre, 
Cba.  mG.  Degv.  Dsg,  2  P,  IV.  416. 
l-raJ:irr  v.  Meager^  2  P.  IV.  5  c;  2.  Iku 
it    feems  to    be     fettled,  that 

where  a  power  is  given  to  eN:ecuturs 
to  it'll  lands  (v^hether  that  pov/er  be 
n&kc.d  QrV  eohj-'led  =ivhh  an  intenjl,  vvl'ittlicr 
it  be  refcrved  to  them  und  tijcir  heirs,  or 
merely  to  them  qua/i  executors),  the 
lands  iubjca  to  fuch  power  will  he  con- 
fidered  as  affViiled  by  a  /r,;/,  tlie  execu- 
tors as  triijiecs,  :ind  tlic  iiuuncs  arilit.o-  hv 
t!(e  file  as  cqu'iohl-  allots.  Hick/on  v. 
IFilkam^     Pinch    ic)C).    Anon,    2  Fern, 


133.  ChallisY.  Cajhhorn,  Free.  Cha.  408. 
Lenvin  V.  Okeley,  poji.  2  vol.  50.  A>w- 
ton  V.  Bennetf  l  Bro.  Cha,  Rep.  135.  Silk 

Prime,  \  Bro.  Cha-  Rep.  138  in  note. 
Barker  V.  Boucher.^  -I  Bro.  Cha.  Rep,  140. 
in  note.  Eat/on  v.  Idndegreen,  2  Bro. 
Cha.  Rep-  94.  Notwithilanding  it  was 
held  in  the  cafes  of  Pre  moult  v.  Dedire, 
I  P.  /^F.  430.  Phmket  v,  Petrfony  poJi.  2 
vol.  293,  and  Jill  an  v.  Heher,  2  Stra,- 
1  270,  that  where  lands  charged  with  the 
payment  of  debts  defcend  to  the  heir  at 
law,  they  are  legal  affets,  becaiife  the 
del  cent  is  not  brchcn.,  as  it  would  be  in  a 
devife  to  a  ftran'^er,  yet  thatdoftrine  was 
cxprclsly  exploded  in  Hargra've  v.  Tin- 
daU  I  Bro.  Cha.  Rep.  136,  in  note.  And 
in  Bettfrn  v.  Lindegrcefty  I  Bro  Cha.  Rep, 
Q|.,  Lord  Thurlow  faid,  that  a  devife  to 
an  heir  to  fell  would  make  the  produce 
equitidde  aifets  ;  and  a  charge  is  a  devife 
pro  inr.io.  Sec  Gilpin^s  Cafe,  Cro.  Car. 
161.  In  what  cafes  an  equity  ol  redemp- 
tion (hail  be  legal  or  equitable  ali'ets  ;  Se? 
Plunket  V.  Pembny  p^/h  2  vol.  290. 

(2)  Reg.  Lib.  A.^Tl'^.fol,  3S0. 


It 


4^1     '  D^Sffeg. 

Blatci^  t;.  It  was  agreed  in  tliis  cafe,  that  vv^here  lands  are  devifed 

-  VviLDER.  truftees  to  be  , fold  for  payment  of  debts,  and  the  heir  at  law  is 

Where  lands  an  infant,  he  has  no  day  given  him  to  (hew  caufe  on  his  coming 

are  devifed  to  q(       •  otherwife  where  there  is  no  devife  of  lands  exprefslyto 

br^\?id  for  ^^^y  particular  perfon,  for  in  that  cafe  he  has  ;  and  this  being 

pivmentof  onc  of  thcfc  cafcs,  liis  Lordfliip  dire£i:ed  the  infant  the  cuftom- 

debts,  and  the  j^^^j-           copyhold  premiffes  to  ioin  in  the  fale  thereof  on 

heir  13  aiiinlant,       ^   .    .  t  r         •  t  -       r                  i         r         i         n  n 

hehasnodiy  attaming  21,  unreis  withm  fix  months  after  he    fhall  attam 

-,o  fhevy  cafe  fuch  age,  he  fhcw  good  caufe  to  the  contrary,  and  the  pur- 


^■^^^e^^bu^t?^  chafer  of  the  copyhold  in  the  mean  time  to  hold  and  enjoy  the 
fame. 


th  -  l.ind.  are 
not  devifed  to 

any  parcicivlar  perfon,  it  is  otherwife 


m'vefnber  the  Batcman  V.  Batemafi  and  Others. 
1739- 

Cafe  ipi.  nO  B  E  RT  Bateman  by  his  will  taking  notice  that  he  was 

A prowjo  in  the  feifed  of  a  copyhold,  and  that  he  had  furrendered  the  fame 

th^i  if  his' ^'^^  direds  that  the  faid  copyhold  {hould  re- 

fonal  eftateTand  main.  One  third  to  his  wife  for  life,  and  the  other  two  thirds  to 

houfe  and  lands  his  fon,  paying  to  his  two  daughters  150/.  a-piece  at  21,  but 

wT^'^  ^  ^^^^^^  claufe  in  the  will,  fays,  Provided^  that  if  my  perfonal 

debts,  then  his  eftatc,  and  ray  houfe  and  lands  at  JV.  fhould  not  pay  my  debts, 

executors  to  ra'ije  niv  cxecutors  to  raife  the  fame  out  of  my  faid  copyhold 

the  fame  cue  01  . ^  ^  •' 

hiscopyhoid  premilies. 

•premiffes. 

The  rents  not  Lord  Chancellor  :  The  quefliion  is,  Whether  this  latter  devife 

being  fufiicient  will  intitle  the  executors  to  fell  the  copyhold  eflates,  and  I  am 

to  difcharge  the  ^£  opinion  it  will,  for  as  the  rents  are  not  near  enou8;h  to  dif- 

teftator  s  debis,      ,      i  _         ,       ,  1  i     r  1         -n      •  n  ^ 

thefe  words  will  charge  teiTator  8  debts,  theie  words  wiil  give  the  truitees  a 
give  the  truftees  power  to  fell,  to  fatisfy  the  teftator's  intention  of  paying  his 
the^copybokf^  debts  :  therefore  let  an  account  be  taken  of  the  rents  and  profits 
lands  to  fatisfy  of  the  copyhold  eflatc,  devifed  by  the  will  of  Robert  Bateman  for 
laisirtentioa  of  payment  of  his  dcbts and  if  there  is  not  fufiicient  to  pay  his 
paying  IS  w  s.  j^i^^g^  J       decree  that  the  copyhold  ejlate  he  foldy  and  -the  money 

arifmg  by  fuch  fale  be  applied  towards  fatisfadion  of  what  lhall 

be  found  due  ( i). 

(0  ^eg»  Lih,  A.  !  739./o/.  259.  The  that  the  plaintiffs  are  intitled  to  have  the 
tefta:or  upan  his  marriage  had  fettled  fetika  eilate  exonerated  of  the  mortgage 
fome  freehold  lands  upon  his  wife  and  out  of  the  perfonal  edate  and  copyhold 
children,  and  covenanted^  that  they  eftate  devifed  for  payment  of  debts.  ^/^/«f 
were  free  from  incumbrances.  It  hap-  Galtoti  v.  Hancock^  poji.  2  vol.  424,  427.' 
pened  however,  that  ihefe  lands  were    430,  and  notes. 


fubjecl  to  a  prior  mortgage.  Decreed 


422 


{C)  Of  Executory  Demfes  of  La?ids  of  Liheritance* 

Michaelmas  Term,  1737. 

Hayward  V.  StiUingfleet. 

TT^A LT E  R  Hayward  fenior  by  his  will  gave  the  fum        Cafe  192. 

550/'  between  his  three  daughters  payable  within  4  years  jf^,  h 
after  his  deceafe  in  manner  therein  mentioned,  and  then  devifes  his  gave  100/.  to 
lands,  in  truft  for  a  term  of  99  years,  with  a  power  to  raife  a  lefs  ^i^^^^^gh'^er 
term    upon    this  fpecial  truil  and  confidence,  that  if  his  wife  450  /.  between 
fhould  within  4  yea,rs  after  his  deceafe  pay  off,  or  fecure  to  be  two  other  daua:h- 
paid,  the  faid  fum  of  ceo/,  to  the  faid  trultees,  for  the  benefit  of  r'V^'^^ 

T  .     r  •  1    1        1  11        •  11  1  '    1      11-        -r     r      ^        aevifes  his  land 

his  faid  daughters,  then  he  gives  all  his  lands  to  his  wife  for  her  in  truft  for  a 
life,  and  after  her  death  toWalter  Hayward  his  fon,  and  his  heirs  term  of  99  years, 
male  and  female,  and  for  want  of  fuch  iffue,  to  teftators  own  heirs  ^jf^  a^kfrtcrm 
for  ever,  the  faid  term  to  wait  on  the  iiiheritance,  and  the  truf-  upon  truft,  that 
tees  to  convey  over  as  aforefaid,  and  the  fortune  of  each  daugh-  ^ 

1       J      1    1    r  •  .    .-L    r      '  inould  withjn  a 

ter  upon  her  death  beiore  marriage  to  go  to  the  iurvivor.  ,  4years  pay  off 

the  5 50 /.then 

the  lands  to  go  to  her  for  life,  and  after  her  death  to  fV.  H.  his  fon  and  his  heirs  male  and  female,  and 
for  want  of  luch  ilTue,  to  him  and  his  heirs  for  ever. 

This  is  a  conditional  limitation  in  the  wife,  taking  place  as  an  executory  devife,  and  the  freehold 
defcended  to  the  fon  as  heir  at  law  to  the  teftator,  till  the  4  years  were  elapfcd,  or  his  wife  had  per- 
formed the  condition,  as  a  part  of  the  inheritance  undifpofed  of,  and  by  this  devife  the  fon  had  a  good 
eftate  tail  in  the  inheritance,  expeftant  on  vhe  determination  of  the  term  of  99  years. 

The  wife  did  not  pay  the  money. 

And  fome  years  ago  a  bill  was  brought  againfi:  TVaiter  Hay» 
ward  the  father  of  the  plaintiff,  for  the  550  /.  and  a  decree  v/as 
made  for  the  fale,  and  after  the  payment  of  this  fum,  the  refidue 
was  to  be  laid  out  for  the  benefit  of  W alter  Hayward  then  an  in- 
fant, and  father  to  the  plaintiff.  The  eftate  was  accordingly  fold 
to  Mxs.  St:lli?igfeet  for  610/.  the  550/.  fir  ft  paid  off,  and  the 
refidue  applied  according  to  the  decree. 

The  plaintiff's  father  when  he  came  of  age,  in  confideration 
of  his  confirming  the  purchafe  to  Mrs.  StilUjigileet,  and  con- 
veying the  remainder  of  the  term,  to  prevent  the  merging 
thereof,  to  truftees  appointed  by  her,  received  the  60/.  being 
the  refidue  after  the  fum  of  550/.  raifed,  and  paid  to  the 
daughters. 

Mrs.  Stillwgfeet  devifes  the  ef  ate  to  the  defendant  in  fee. 

The  prefeiit  bill  is  brought  by  the  grandfon  of  the  teftator, 
and  heir  at  law  of  the  fon,  for  the  rcverfion  of  the  inheritance 
aiierthc  term  for  99  years,  and  for  an  account  of  what  timber 
h  s  been  cut  down,  and  for  an  injunction  to  ftay  waile  for  the 
future,  and  for  the  delivery  of  the  deeds  and  writings,  and  for 
an  affignment  of  the  faid  term,  againft  the  defendant  the  devifee 
of  the  purchafer  of  term,  and  inheritance  from  the  plaintiff's 
father,  the  fon  of  the  teitator,  there  being  no  fine  levied  to  the 

E  e  4  pur- 
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Hayward  v.   purchafer  by  Walter  Hayward  (i),  and  ilie  having  notice,  at  the 
^f'le^t.^"   time  of  the  purchafe,  of  the  eftate  tail. 

Mr.  Broiun  for  the  plaintllF  infifted,  that  this  is  not  fuch  a 
[  423  ]     precedent  condition  with  refpe£l  to  the  eftate  tail,  as  muft  be 
performed  by  the  tenant  in  tail,  before  he  can  be  intitled,  but  at 
jTioft  a  charge  only  upon  the  eflate. 

That  the  teftator,  in  confequence  of  his  wife's  paying  the 
550/.  gave  her  an  eftate  for  life,  and  if  flie  did  not  pay  it,  could 
never  intend  that  the  fon  fliould  not  have  the  eftate  upon  paying 
this  ,550/. 

A  term  of  99  years  created,  with  a  remainder  oyer,  if  the  te- 
nant for  life  paid  not  the  550/.  is  a  refufal  of  this  eftate,  and 
it  ftiall  not  go  over  to  the  remainder  man. 

The  truftees  have  a  power  to  raifc  it  by  falc  or  mortgage  of  all 
or  part  of  the  eftate,  and  after  the  money  was  raifed,  they  were 
to  affign  over  the  truft,  either  at  the  requeft  of  the  wife,  or 
the  fon  ,. 

If  "the  wife  ftiould  not  requeft,  then  at  the  requeft  of  the  fon, 
which  ftiews  plainly,  that  the  father  had  provided  for  the  con- 
tingency of  the  mother's  not  paying. 

The  intention  of  the  teftator  was,  that  the  money  ftiould  be 
raifed  at  all  events,  and  to  make  a  compleat  fettlement  of  his 
whole  eftate. 

It  is  not  pretended  by  the  defendant,  that  there  has  been  a 
fine  levied,  or  recovery  fuftered  of  this  eftate,  but  only  a  cove- 
nant by  the  plaintiff^s  father,  who  fold  it  to  levy  a  fine,  and  no 
cov^enant  by  tenant  in  tail  can  bind  the  iftue  in  tail  (2). 

Mr.  Attorney  General  for  the  defendant, 

I  have  often  heard  it  laid  down  here,  that  this  court  will  not 
entertain  a  bill,  where  the  demand  is  under  10/.  and  the  plain- 
tiff''s  own  witneftes  do  not  pretend  to  fay  that  the  timber  cut 
down  amounts  to  more  than  3  ox.  in  value. 

The  father  of  the  plaintift  conveyed  the  eftate  to  a  fair  and 
land  fide  purchafer,  and  therefore  the  plaintiff"  who  is  a  mere 
volunteer^  claiming  under  a  perfon  who  might  have  barred 
him  by  a  fine,  fhali  not  overturn  a  purchafe  for  a  valuable 
con  fi  deration. 

The  Mdiole  iiihcritance  of  the  eftate  was  fold  for  660I.  can  it 
be  ftiid  then  that  the  wife  had  any  benefit  from  an  eftate  for  life, 
chargeable  vv-ith  550  /.  where  the  v/hole  inheritance  is  worth  but 
6'ooL  fo  that  it  appears  plainly  to  be  the  intention  of  the  tefta- 
tor, to  make  a  provifion  for  his  daughter,  without  regarding  any 
of  the  limitations  of  this  ePcate. 


il)  Bu^.  tUere  was  a  covenant  to  levy 
a  fiae.  '  Note.  The  conveyance  of  the 
reverf:on  was  for  275/.  over  and  above 
the  650/.  tl]e  purchafe  money  of  the 
term. 

(2)  So  StapletoKV.  Staple fon^  ante  lO. 
Sainlle's  Cafe,  i  Fef.  224.  2  Tt'/:  634. 
()6zr   But  where  a  tenant  in  tail  made 


a  conveyance,  and  covenanted  for  further 
a/furance.)  and  then'  became  a  bankrupt, 
fuch  covenant  was  held  10  bind  the  iands 
in  the  hands  of  the  allignees.  Ed'vjards 
V.  Apflehce.'Z  Bro.  Cha.  Rep.  652.  ia" 
note.  See  Sutton  v.  Stone^  poji,  z  vol. 
191.  note  3. 

He 


He  then  called  for  the  deed  in  which  the  plaintiff's  father  con-  Haywaxd  -j. 
veyed  the  eftate  to  Mrs.  Stilli?igjleet  the  purchafer,  and  read  out  ^l^^^^!^^' 
of  it  the  covenant  on  the  part  of  the  felier,  to  levy  a  fine  in  the 
term  follov/ing. 

He  concluded  vi^ith  faying,  that  the  eftate  for  life  to  the  wife, 
and  all  the  eftates  concomitant  upon  it,  depended  on  a  contin- 
gency, the  payment  of  the  550/.  and  as  that  vi^as  not  paid,  the 
^mitations  cannot  be  faid  to  have  taken  place. 

Lord  Chancellor  :  The  only  queftion  is  upon  the  title,   and     [  ^.24  ] 
when  that  is  determined,  the  decree  as  to  the  matters  prayed  by 
the  bill  will  follow  of  courfe,  and  it  depends  upon  the  limitations 
in  the  will  of  old  Walter  Hayivard* 

He  plainly  declares  his  intention  in  the  beginning,  to  difpofe 
of  his  whole  eftate  at  all  events,  after  this  he  gives  to  his  three 
daughters  550/.  to  be  paid  out  of  his  lands  in  Cranhourn^  and 
then  appoints  the  manner  of  raifing  it,  and  fays,  if  his  wife  pay 
the  550/.  within  four  years  after  his  deceafe,  then  he  gives  her 
an  eftate  for  life,  out  of  the  inheritance  of  his  land. 

If  it  be  a  condition,  it  is  infifted  it  is  annexed  to  the  term  for 
99  years,  and  that  he  intended  to  give  his  wife  an  eftate  in  the 
term,  but  I  think  this  cannot  be  fo  conftrued  contrary  to  the 
words,  for  tho'  it  is  aukwardly  exprefled,  yet  he  meant  to  carve 
an  eftate  for  life  out  of  the  inheritance  of  the'  eftate.  and  not  out 
of  the  term. 

The  queftion  is,  Whether  the  words  of  payment  amount  to 
condition,  or  a  limitation,  and  whether  a  condition  precedent 
pr  fubfequent  ? 

Now  I  think  they  cannot  create  a  condition  fubfequent,  for 
the  heir  at  law  to  whom  an  eftate  tail  is  after  given,  muft  be  the 
perfon  to  enter  and  defeat  the  condition,  becaufe  an  eftate  of 
freehold  cannot  ceafe  v/ithout  an  entry  for  a  breach  of  the  con- 
dition, and  here  has  been  no  entry,  and  this  would  deftroy  the 
whole  intention  of  the  will,  which  would  not  at  all  ferve  the 
plain tiiT,  nor  can  it  be  a  condition  precedent,  for  as  I  faid  before, 
jf  there  was  a  breach,  no  body  can  take  advantage  of  it  but  the 
heir  at  law,  for  a  devifee  cannot,  and  fucli  a  conftru^lion  would 
.defeat  the  eftate  tail  (i). 

And  wherever  there  is  a  limitation  with  remainders  over, 
made  in  the  woids  of  a  condition,  which  would  be  conftrued  as 
a  condition,  if  they  coujd  effeft,  it  ought  to  be  conftrued  as  a 
limitation,  if  they  cannot. 

I  am  of  opinion  that  this  is  a  conditional  limitation  in  the  wife, 
taking  place  as  an  executory  dcvife  :  for  it  cannot  be  a  contingent 
remainder,  for  that  can  never  depend  upon  an  eftate  for  years, 
but  muft  have  2.  freehold  to  fupport  it. 

And  though  this  is  an  executory  dcvife  to  the  wife,  which 
jiever  took  cftedl,  yet  the  eftate  to  the  fun  is  well  limited, 
and  took  place  (2).  The 


(r)  Sec  I  Fcarne  406.  et  fcq.  4th  (2)  The  principle,  that  a  remainder 
E^ft«  over  lliall  take  tkc^,  nctwithllanding 

the 
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Hat  WARD  v.  The  cafe  of  Scaitergood  and  Edge,  i  Salk,  229.  is  in  point. 
^^flzIt!"  '^'^^^  being  an  executory  devife,  the  freehold  defcended  to  the 
fon  as  heir  at  law  to  the  teftator,  till  the  four  years  were  eiapfed, 
or  his  wife  had  performed  the  condition,  as  a  part  of  the  inherit- 
ance undifpofed  of  ( i),  and  where  an  ellate  vefls  by  defcent,  it 
can  never  devefl  again. 

It  has  been  innfted  upon  for  the  defendant,  that  this  is  a  very 
hard  cafe  againil  him  who  claims  under  a  purchafer  for  valuable 
confiderationj  but  if  it  is  a  purchafe  of  an  eftate  with  notice  of 
the  title,  it  takes  off  from  thehardfhip. 

It  has  been  objected  too,  that  the  plaintiff  comes  too  early, 
but  though  he  cannot  enter  during  the  term,  yet  he  may  apply  to 
this  court  to  preferve  the  inheritance. 

A  furrender  of  the  term  would  not  be  proper,  becaufe  it  is 
not  merely  in  the  nature  of  a  fecurity,  but  an  abfolute  power 
in  the  truilees  to  fell  the  eftate  for  railing  the  daughters' 
portions. 

Upon  the  whole,  I  think  by  this  devife  the  fon  has  a  good 
eftate  tail  in  the  inheritance,  expectant  on  the  determination  of 
the  term  of  99  years. 

Therefore  his  Lcrdflvip  decreed  a  perpetual  injunction  to  ftay 
wafte,  and  the  deeds  and  writings  that  concern  the  plaintiff's 
title  to  the  inheritance  to  be  fecured  for  his  benefit  (2),  and  gave 
no  cofts  on  either  fide. 


tlie  condition  annexed  to  the  preceding 
cftare,  and  on  which  the  remainder  is  li- 
mited, fliould  never  arife,  or  be  perform- 
ed, is  recognized  by  many  cafes.  Scatter- 
good  v.  E^ge,  I  Salk.  229.  Jo7ies  v. 
M^e/ko?rtb,  I  Eq.  Ah.  245.  Hopkins  v. 
Hopkins^  Ca.  tc?np,  Talb.  44.  Andrews 
V.  Fulkam^  2  Stra.  1 09 2.  i  F'ef-  4^^- 
S.  C.  I  PHlf.  loj.  S.  C.  I  Burr.  1624. 
S.  C.  GuU->oer  V.  Wicket y  i  Wilj\  105. 
%Stra.  1093.  S.  C.  1  Vef.  421.  S.  C. 
Wig  v.  Ji'^ig^  ante  382.  Fonnereau  v. 
FomnereaUi  pcjh  3  vol.  3 1 5.  A'vclyn  v. 
Ward,  I  Vef.  420.  Bradford  Foley., 
Doug.  63.     St  at  ham  V.  Belli    Coivp.  40. 


Hortonv.  Whitfahr^  1  Durn.  &  Eaji  346. 
Vide  Doo  V.  Brabant i  3  Bro.  Cha.  Rep. 
393- 

(1)  So  Payh  Cafe,  Oo.  Ellz,  878. 
Gore  V.  Gore:,  2  F.  W.  28.  Hopkins  V. 
Hopkins i  Ca,  temp.  Talb  44.  Wig  V. 
Wigt  antei%2^  Tre'v anion  v.  Vivian,  2 
Vef.  430.  Bullock  V.  Stones,  2  Vef.  52 1. 
See  Sfnith  v.  Nezvport,  pof.  2  vol-  344. 
476. 

(2)  Except  the  affignmcnts  of  the  faid 
term  of  99  years.  His  Lordlhip  alfo  de- 
creed, tliat  the  plaintiff  was  intitled  to 
the  inheritance  expeftant  on    the  faid 

term.   Reg,  Lib.  A.  1737.  ^72- 


(D)  Where  a  Devife  fiall  or  fuall  77&t  be  in  SatisfaBioft  of  a 

Thifig  due* 

May  the  19th,  1738.    Eafter  Term, 
Heather  v.  Rider, 

C-fe  TO-J      JpDWJRD  Heather,  the  grandfather  of  the  plaintiff,  be- 
^;  />3*    J2j  jp^g  f^i^Q^      fee  of  feveral  freehold  eftates,  and  likcwife 
^t"..  yof  2orto  pofTeiied  of  ieafehold  eftates,  and  alfo  of  a  confiderable  perfonal 

his  daughter,  .  r     •  •  c   a  • 

and  the  heirs  of  her  body  quarterly,  without  any  abatement.  B.  the  furviving  executor  oi  A.  givci 
to  the  daughter  oi.A.  an.i  her  daughter,  ai:iannuicy  of  io/.  by  his  will,  to  be  paid  quarterly  without 
any  abatement  out  of  his  freehold  houfes  in  Bolborn,  and  if  they  die  without  iflue,  then  to  return  to  the 
plaintiffhisheir  j  and  by  indorfement  upon  the  will  with  a  pencil,  fays,  "  I  hope  this  ao /.  will  not  be 
taken  for  another  20/.  annuity>but  to  confirm  the  zol.^tr  finn,  hertather  left  her  and  her  da.ghter. 

2  dtate, 
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eflate,  by  his  will  bequeathed  an  annuity  of  20L  to  bis  dau[(b- Heather  ^. 
ter  Anne  Huntcrford^  and  the  heirs  of  her  body  quarterly,  vv^ith-  "^^^^^^ 
out  anv  abatement  ;  and  in  cafe  fhe  died  without  ifTue,  then  to 
his  two  fons  Edward  and  yVUliam^  whom  he  made  his  executors. 
William  /^t'^ji/^cT  died- iiue (late,  and  left  ifTue  ^'/r/'ZL'^r^ the  plaintiff, 
and  three  other  children.  Edward  Heather^  the  uncle,  by  his 
will  gave  an  annuity  of  20/.  to  his  filler  Anne  Hunterford  and  her 
daughter  after  her,  to  be  paid  quarterly,  without  any  abatement^ 
out  of  his  freehold  houfes  in  Rolhni  \  but  in  cafe  they  die  with- 
out iffae,  then  the  faid  10 L  per  annum,  to  return  to  his  nephev/ 
the  plaintiff,  and  gave  him  befides  all  his  real  eftate  which  he  had 
from  his  father. 

And  by  a  codicil  fays,  I  hope  the  2c  /.  to  my  fiffer  Hun- 
terford  herein  will  not  be  taken  for  another  10L  a  year,  but 
to  fettle  and  confirm  the  20/.  per  annum,  her  father  left  her 
and  her  daughter  ;  and  if  they  die  without  iffue,  let  it  come  to 
my  heir  Edward  Heather.''^ 

The  codicil  was  not  executed  according  to  the  ilatute  of  frauds 
and  perjuries,  for  it  was  only  an  indoriement  upon  the  back  of 
the  will,  and  with  a  pencil. 

The  queftion  was.  Whether  thefe  are  to  be  confidered  as  two 
diilindt  annuities? 

[  426  ] 

Lord  Chancellor  :  The  teftator's  intention  is  mofl;  plain,  (if  tlie  The  indorfe- 
court  can  take  notice  of  it)  by  the  indorfement  that  his  fiiler  n^-^f't  "of  nq^ 
fliould  have  only  one  annul cy,  and  that  he  was  only  willing  to  ^h; rf^  can^eithe? 
confirm  and.  fettle  it  on  a  more  fecare  fund  than  a  fiutlating  per-  enUrgc  or  dimi- 
fonaleftate,  by  chnro-inc^  it  on  his  real  eflate,  which  was  not  done  "^-^^^  •'''•^•it^^^-'^is 

by  the  father's  will.  kf. it  be  exe- 

cuted according  to  the  ftatiite  of  fraud:i  aad  perjuries. 

If  it  had  been  infcrted  in  the  will,  there  could  have  been  no 
doubt ;  but  as  notliing  can  be  taken  either  to  enlarge  or  dimi- 
nifh  vv^hat  affetSl:s  a  real  eftate,  unlefs  it  be  executed  accordinr'-  to 
the  ftatute  of  frauds  and  perjuries;  and  as  the  teftator  has  not 
complied  with  the  diredions  of  that  fcatute,  this  indorfement 
cannot  be  of  any  weight. 

I  very  much  queftion  if  this  lafl  annuity  can  be  taken  as  a  In  conftrun^; 
fatisfa^lion  of  the  annuity  eivcn  by  the  father's  will,  it  bcino- 
cnargecl  on  a  ctiircrent  lund,  and  given  ni  another  manner;  lor  another,  rcijari 
regard  has  been  always  had  to  the  particular  circumilances,  li-  "''"^^  be  ai- 
mitations,  and  funds  out  of  which  legacies  are  to  arife  :  yet  I  the^^i-^ticlu^r 
think  fhe  is  not  intitled  to  both  annuities,  but  not  fo  much  on  circumftmces, 
account  of  the  codicil,  us  by  way  of  exoneration  of  the  pt^-fonal  ^.''"jj'^^^''^";^ 
eftate  of  the  father,    l  ie  was  the  only  perfon  chargeable  by  ^vhi/h  the  two 
way  of  perfonal  demand,  and  might  by  codicil  or  telhnnentary  I't-veial  lcgacie« 
fchedule,  which  affe£ls  a  ]-erfonal  eftate  according  to  the  rule  The'dluihter 
in  the  civil  law,  direcrt  that  in  cafe  his  fifter  fliould  take  the  oF^.  not iiui- 
annuity  under  his  \vlll,  (he  ihould  not  have  it  out  of  his  father's  '■^-'^  '^^  ^otJi 
perfonal  eftate,  but  that  his  perfonal  eftate  Ihould  be  difcharg- 
€d  therefrom  ;  and  taking  it  in  that  light,  it  does  not  contradict 

the 
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^^rIdxz'^'         ft^^^tute  of  frauds  and  perjuries,  and  for  that  reafon  his  Lord-, 
fiiip  altered  Sir  jofeph  Jekyll's  decree  (i  j. 

(i)  Reg.  Lih.   A.   1737.  fol.  569.      'Newman  y,  Niwman,  I  Bro.  Cha.  Re^, 
This  cafe  feems  to  have  been  determin-  i9.6. 
ed  upon  the  faine  principle  as  that  of 

February  the    "  ^S".  1 CL  S6'3 . 

21th,  1737.  Bellafis  V.  Uthwatt. 

Cafe  194. 

^arfkge"i^*^  ^7^35      t^c  marriage  of  Rupert  BiUin^Jley  with  Mary  his 

J713,  fettled  X  wife,  he  made  a  fettlement  of  forae  exchequer  annuities  for 
_^4,,.^/^xchequeran-  years,  to  the  amount  of  300/.  per  ann,  in  truft  for  himfelf 
*^*^fc^5=p  amount-  fo^  hfe,  remainder  to  his  wife  for  life,  remainder  to  his  chil- 
ing  to  300/.  dren,  in  fucli  manner  as  he  fliould  appoint  5  and  if  no  children, 
{o  hinifeiffor"^  ^^^^  cxccutors,  admlni{trators,  and  alfigns.  By  this  marriage 
iife,  remainder  there  was  Only  onc  cliild,  ^rzV/o-£'/. 

to  his  wife  for 

life,  remainder  to  his  children' in  fuch  manner  as  he  fhould  appoint.  By  the  marriage  there  was  only 
one  child,  a  daughter.  In  172c,  R.  B.  devifed  all  his  real  and  per fonal  eftate  to  his  wife  and  h<er 
heirs,  charged  with  10,000/.  as  a  portion  for  his  daughter,  payable  at  eighteen.  After  the  death  of 
R.B,  his  wife  makes  her  will,  and  gives  all  lier  real  and  perfonal  eftate  to  her  daughter  and  her 
heirs  J  but  if  Jhedic  before  foe  mas  of  age  to  Jifpofe  t  hereof j  then  to  truftees  to  raife  6000/.  for  a  cha- 
rity, the  refulue  thrreof,  f  her  doughter  die  untnarriedy  to  the  fifters  of  the  teftatrix.  The  daugh- 
ter, after  the  mother's  death,  marries  the  plaintiff,  has  ilfue  a  daughter,  and  dies  about  the  age  of 
twenty.  The  plaintiff,  as  reprefentative  of  his  wife,  and  in  his  own  right,  brings  a  bill  for 
aji  account  of  the  real  and  perfonal  eftate  of  Ps..  B.  and  his  wife.. 

Rupert  v»^as  like  wife  feifed  of  a  confid-erable  real  and  perfonal 
eftate,  and  in  1720,  devifed  all  his  real  and  perfonal  eftate  to 
f  427  ]  his  wife  and  her  heirs,  charged  with  the  payment  of  10,000/.  Us 
a  portion  for  his  daughter,  payable  at  the  age  of  18  years;  and 
in  cafe  his  wife  ftiould  marry  again,  that  then  the  eftate  fliould 
ftand  charged  v/ith  a  further  fum  of  5000/.  for  his  daughter. 

Soon  after  the  death  of  Rupert,  A4ary  made  her  will,  and 
thereby  devifed  all  her  real  and  perfonal  eftate  to  her  daughter 
and  her  heirs  ,  but  in  cafe  ftie  fliould  die  before  fie  ivas  of  age  to 
difpofe  thereof^  then  flie  gave  the  fame  to  truftees  for  raifmg  the 
fum  of  6000  /.  for  founding  an  hofpital  for  feamen's  widowsv 
-ixx.  Dryto7i\  the  rfidue  thereof.^  in  cafe  her  daughter  fliould  die 
unmarried,  to  go  to  the  fifters  of  the  teftatrix  of  the  whole 
blood  (  I  ). 

Mary  died  foon  after  flie  made  her  will,  leaving  Bridget  her 
•ciaughier,  an  infant  between  eleven  and  twelve  years  of  age. 
In  a  few  years  after  lier  mother's  deatli,  Bridget  marries  William 
Bellafis,  by  whom  flie  liad  one  daughter,  and  died,  being  then 
about  the  age  of  twenty. 

The  plaintitt,  as  adminiftrator  to  his  wife,  and  alfo  in  his,^ 
own  right,  together  wltli  his  infaiit  daughter,  bring  a  bill  againfl: 
the  fifters  of  the  teftatrix  Mary,  and  againft  the  truftees  of  the 

(1)  The  words  in  the  R.egifter's  book  *'  fidue  above  the  faid  6cG0  /.  to  be  di- 

are,  ^'  And  ia  cafe  my  faid  daughter  "  vided  among  my  own  filters."  Reor 

«M'ha;l  die  uvmarrted  my  defire  is  diat  Lib.  J.,  i-^ .  fol.  323. 
ihe  ihould  be  buried  there,  and  the  re- 


charity, 
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charltv,  prayincr  an  account  of  die  real  and  pcrfonal  eflute  of  Billasisi/. 
Ki/pert  and  Ai(iry, 

Lord  Chancellor  :  The  firft  point  that  has  hcen  made  in  this 
cafe  is,  Whether  Bridget  was  intiticd  to  theie  annuities  under 
the  fettlementj  tho'  there  was  no  appointment  of  them  to  her  by 
the  father,  or  whether  the  whole  intereil  therein  was  not  vefted 
in  the  father,  and  the  daughter  not  inritled  to  the  fame  without 
an  appointment  in  her  favour  by  the  father. 

I  am  of  oninion  the  daughter  v/as  incitled  under  the  fettlement  dav-ghter 
(whicii  was  recited  to  oe  made  m  puriuance  or  marriage  articles j  the  lecciemcnc 
to  the  exchequer  annuities,  as  an  interell  veiled  in  her,  and  to  the  exchequer 
that  the  father  had  only  a  power  referved  to  him  of  making  Jj^^er^.'^^'^'' vefted 
fuch  difpofition  tliereof  among  his  children  as  he  thought  pro-  in  her,  and  the 
per,  and  there  being  only  one  child  that  fiie  was  intitled  to  father  had  only 
the  whole,  and  the  plaintiff  her  hLifoand  intitled  thereto  in  lie^r  ^^^^r^.^g"" thereof' 

right  (  I  ) .  among  his  chil- 

dren as  he 

thought  proper,  and  there  being  only  one  child,  fne  Is  entitled  to  the  v/hole. 


Another  point  has  been  made,  wliether  the  1 0,000/.  devifed  j'^|^^^^°^y°he 
by  the  father  to  Bridget^  fhould  be  taken  to  be  in  fatisfafticn  of  will  of  the  fa- 
thefe  annuities,  and  fo  the  annuities  be  confidered  as  part  of  the  ther  to  the 
father's  pcrfonal  ellate,  which  he  had  a  right  to  difpofe  of  by  not^e^t'ken'''o 

his  will  (2).  beinfitisraaion 

of  the  annuities. 

I  am 


( 1 )  So  Whfs  V.  Bodlnrm,  3  Bro.  Cha. 

(2)  The  queftion  of  fatisfa^lion  ge- 
nerally comes  before  the  court  upon  two 
occafions  ;  lil.  Where  a  portion  or  pro- 
vifion  Is  lecured  to  a  child  by  marriage 
fettlement  or  otherwife,  and  the  pare;;C 
or  pcrfon  in  loco  parentis  afterwards  by 
v/ilhgives  the  fame  child  a  legacy,  with- 
out exprefily  direding  it  to  be  in  fatif- 
faiftion  of  the  portion  ;  and  2dly,  Where 
a  parent  or  perfon  in  loco  parentis  by 
will  bequeaths  a  legacy  to  a  child  or 
grandchild,  and  afterwards  pives  a  por- 
tion to  or  rnakcs  a  prcvifion  for  that 
child    or'  grandchild   in    his  life-tlint\ 

'  without  expreliing  it  to  be  in  liet;  of  tiie 
legacy  (for  it  feems,  that  an  cxprefs  de- 
s  claration  or  perhaps  cviJencc  ot  the  in- 
tent will  in  either  cale  repel  the  gene- 
ra! prefurnption ) .  Ki<lc  Cnthhc.rt  v.  Pea- 
cock^ 2  J'^crn.  593.  Graces  v.  .^]o^J,  pc,:L 
509.  Rofc'icdl  V.  Bcnnrt,  pn/i .  ;^  voL  77. 
Dehe-x.e  v.  MuuHy    2  Cha.  R<.p.  1 65. 

Ellijon  V.  Cook/on^  2  Bro.  Cha.  Rep.  307. 
3  Bro.  Cha.Re.p.  6\.  S.  C.  As  there  are 
cafes  exprelsly  upon  both  thefe  point?, 
they  iliouid   be  confidered  fep:iraLciy. 


Wiih  refpe^l  to  the /r//,  the  general  rule 
is,  if  t!)e  latter  ptovihon  be  as  great  as, 
or  greater  tiian  the  former  portion  or 
proviiion,  tiien  it  isaconiplcat  faci.sfac- 
lion  ;  if  not  fo  great,  then  a  firisfaclioa 
pro  tanio.  Eiit  this  rule  only  applies, 
^.vhere  the  fub-pqiient  legacy  or  prov/ific^a 
is  attended  with  the  fame  dcpree  of  ar- 
ta'intv  as  tlie  f-jr}iur  poi'tion.  Blo:s\: 
Bids,  2  Cha.  Rep.  162.  jqftn  \.  jcjon^ 
2  l^eni.  255.  Thomas  v.  ICcyiidJo,  z 
Fern.  349.  Breuen  v.  Breue::,  2  Fr  -n, 
439.  H.rn  V.  Blern,  2  f^'ern .555.  U  "ul- 
pcic  \r.  Co>nv,:iy,  Ba^n.  Cha.  R.ep.  \-^-}^, 
Co,dcyv.  Copley,  l  P.  IV.  7^7.  fVurrenv. 
Jl  iOi-ei',  I  Bro.  Chu.  Rep.  305..  uLk- 
^innh  v.Ackivcrth,  I  Bro.  Ch\i.  Rep.  307. 
(note).  Bydr  v.  /mc.v,  i  Bro.  Cha.  R,p. 
309.  (note).  Sc;^:r;-/::t  v.  Somerfet,  i 
B ,  0.  ( , I .  R cf) .  309.  (note).  Finch  v. 
>''•'■'<  ',  Bio.  Cha.  Rrp.  38.  So  this 
rule  (as  ado  the  rule,  which  governs  the 
lecoud  i;^iance  above  alluded  tj)  is  only 
applicable  to  cales,  where  the  latter  pro- 
vinoii  is  of  the  fame  fi.uure  {ejnf^:m  gc- 
?ieris)  with  the  former.  Gooj/ellozv  v. 
Burchitty  2  r  'a-H.  298.  Rnj  v.  Stanhcjic, 
2  CJ:a,  Rep.  139.    i?r/A7,0  v.  Uthziuut, 
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BELtASIS  -V, 

Uthwatt. 
Tho''  rhe  court 
leans  againft 
double  portions, 
yet  regard  muft 
be  had  to  cir- 
cuinftances  j  as 
where  there  is 
an  eldeft  fon,  or 
more  children 
and  the  demand 
would  be  to 
their  prejadicej 


I  am  of  opinion  it  cannot  be  taken  to  be  in  fatisfa£lion,  but 
t\\2X  Bridget  is  intitled  to  both  as  a  double  portion;  and  though 
there  are  a  great  many  cafes  where  the  court  incHnes  againft 
them,  yet  regard  is  always  to  be  had  to  the  circumftances  of  the 
cafe  :  As  for  inftance,  where  there  is  an  eldeft  fon  or  more  chil- 
dren, and  the  demand  is  made  of  fuch  double  portion  to  their 
prejudice;  but  it  is  otherwife  here,  the  cafe  of  an  only  child, 
and  the  queilion,  whether  this  fhall  be  implied  a  fadsfadlion, 
when  it  is  not  fo  expreffed  by  the  father. 

but  here  it  is  an  only  child. 


Thethmggiven  In  refpeft  to  the  doclrine  of  fatisfa£l:ions,  when  a  bequeft  is 
muft  be^oAhe  ^^^^'^       be  by  way  of  fatisfaflion  for  money  before  due,  the 

famenature,  snd  attended  with  the  fame  certainty,  as  that  in  lieu  of  which  it  is  given,  and  land  is  no 
fatiafadrion  for  money,  nox  'vkc  'verja  j  and  tho'  they  are  both  of  the  fame  nature  here,  yet  the  legacy 
of  lOjOOo/.  is  fubje<^i  to  a  contingency  of  her  arriving  at  i8,  and  a  mere  contingency  lhail  not  take 
away  a  portion  abfolutely  veiled,  efpecially  in  the  cafe  of  an  only  child. 


ivfra  428.  Savllle  v.  SavHIe^  poji.  2 
vol.  45  8.  Grave  V .  Earl  of  Sai'Jhury,  \ 
Bro.  Cha.  Rep.  425.     Holmes  ,  v.  Holmes^ 

1  Brc.Cha.  Rep.  555-  ForJIghtv,  G.ant^ 
VeJ.]\xn.  298.  A  Imall  variance  in  the 
thne  of  payment  (provided  both  payirients 
agree  as  to  certai?ity)  will  not  alter  the 
rule  ;  as  if  the  flril  portion  be  m^xde  pay- 
able at  21  years,  and  the  fecond  pro- 
vifion  at  i8,  65V.  Jejfm  v.  Jefcn,  2  Fe?-n. 
255,  Tipomas  v.  Keymifo^  z' Feirn.  349. 
Stinks  V.  Rehtnsy  poJi.  2  vol.  493.  Clark 
V.  Sewel,  poft.  3  vol.  98.  M^arren  v. 
Ifarren,  \  Bro.  Cha.  Rep.  310.  But  this 
laft  obfervation  ftri^tly  applies  to  fatif- 
fadion  of  portions^  and  not  to  fatisfac- 
tion  of  debts.  NtLholls  v.  Judfoiiy  pof.  2 
vol.  500,  Clark  V.  Sewell,  pof.  3  voL 
^6.  98.  Richardfon  v.  Greefy  pof,  3 
vol.  65.  Hayjies  v.  Mice,  i  Bro.  Cha. 
Rep,  129.  De^vefe  V.  Fonret,  Prec.  Cha. 
2./\.o.  (note.)  bo  a  conUngent  legacy  or 
provifion  cannot  fatisfy  an  ahfolute  por- 
tion ;  or  njice  "ocrfa.  Dufeld  v.  S?nith, 
2.  Vern.  258.  BdUfls  v.  Uihwait,  fupra 
426.  Jeacock  V.  Falkner^  j '  Bro.  Cha. 
Rep.  295.  Hanbury  v.  planhury.,  2  Byo. 
Cha.  Rep.  352,  529.  f^o're  whether  the 
bequeft  of  z.  rcfidue  is  within  the  rule. 
Rick?}ian  v.  Morgan,  1  Bro.  Cha.  Rep.  6^. 

2  Bro.  Cha.  Rep.  594.  S.  C.  Baret  v. 
Bechford,  I  Vef  5ig.  Alhyn  v.  AUeyn, 
2  Vef.  37.  Dei:fe  v.  Pontety  Prec.  Cha. 
240,  (note.) 

In  regard  to  the  fecond  point  the 
rule  feems  to  be,  that  where  a  legacy  is 
given  to  a  child,  who  alterwards  upon 
ttiairiage  or  otherwile  receives  from  the 
tcitator  in  his  life- time  the  iike  or  ii  great- 


er fum,  that  fum  fnall  be  deemed  a  fa- 
tisfadion  of  the  legacy.  L'od  v.  Hurft, 
2  Freem.  224,  Hale  v.  Adon^  7.  Cha» 
Rep.  35.  Hoffiins  v,  BJo/kins,  Prec.  Cha. 
263.-  Hart  op  V.  Whitmorey  Prec.  Cha, 
541.  I  P.  n^.  681.  S.C.  Jenkins  v; 
Po~jjelly  2  P^ern,  115.  'cotton  v.  Scot" 
ton,  I  Sir  a.  235.  Bigglefon  v.  Grubh., 
pof.  2  vol.  48.  Farnha^n  v.  Phillips,  pof. 

2  vol.  215.  Tappers.  Charier  of t^  pfh  z 
vol.  492.  If  the  money  fo  advanced  be 
not  ec^ual  to  the  legacy,  then  it  appears, 
that  it  will  be  a  fatisfaflion  pro  tanto. 
Hofifis  v.  H'fiinsy  Prec.  Cha.  263.  Shjuial 
v.  Jekyl,  pof.  2  vol.  518.  The  rule  only 
extends  to  portions  or  monies  aduatJy 
paid,  or  fecured  to  be  paid  at  all  events  ; 
and  not  to  thofe  fecured  to  be  paid  up- 
on a  contingency.  Chapman  v.  Salty  2 
Fern.  646.  Hale  v.  Adony  2  Cha.  Rep. 
35.  Sp;i?iksv.RohinSypof.  2  vol.491. 
Clarkv.  Sewcllypcf  3  vol.  99.  Neither  does 
it  extend  to  a  portion  given  exprefsly  in 
fatisfadion  of  a  different  claim  ;  or  to  a 
portion  given  abfolutely.,  when  the  legacy 
is  under  certain  limitations.  Roome  v. 
Roomcy  pof  3  vol.  183.    Baughv.  Reed, 

3  Bro.  Cha.  Rep.  192.  So  it  is  appli- 
cable to  the  cafes  of  parents,  or  a  perfon 
in  loco  parentis y  but  not  to  f  rangers. 
S pinks  \.  Robins y  pofl.  2  vol.  492.  hhu" 
dal  w.  Jekyh  pof.  2  vol.  518.  Powelv. 
Clca-uer,  2  Bro:  Cha.  Rep.  5 GO.  Where 
the  devife  is  of  a  refdue  the  rule  is  inap- 
plicable according  10  Farnham  V.  PhilipSy 
poJl.  z  vol.  215. 

As  to  fatisfadion  of  debts,  fee  Nichol- 
fon  V.  Judfon,  pof^  2  vol.  300. 

thing 


thing  given  in  fatlsfaftion  rnufl:  be  of  the  fame  nature,  and  at-  Bellasis-z;. 

tended  with  the  fame  certainty,  as  the  thing  in  lieu  of  u^iich  it  ^tbv/att, 

is  given,  and  land  is  not  to  be  taken  in  faiisiaclion  for  money, 

nor  money  for  land.    It  is  true,  here  they^are  both  of  the  fame 

nature,  both  perfonal  eitates ;  but  the  legacy  of  ic,coo/.  is 

fubjeft  to  a  contingency,  and  not  payable  unlefs  Bridget  fur- 

vived  the  age  of  eighteen  years,  and  befides  fhe  might  have  lived 

till  the  annuities  were  run  out,  as  feverai  of  the  years  were  al~  ■ 

ready  gone  ;  and  as  the  10,000/.  legacy  might  never  have  become 

payable,  it  will  be  hard  to  fay  that  a  mere  contingency  fliail  take 

away  a  portion  abfolutely  vefted,  efpecially  in  the  cafe  of  an  only 

child.    If  indeed  the  father  had  difpofed  of  thefc  annuities  to 

any  other  perfon,  it  might  have  been  a  quePcion  whether  the 

10,000/.  fhould  not  be  taken  to  be  in  fatisfaftion,  and  Vvdiether 

«pon  thofe  circumftances  Bridget  ought  to  be  allowed  to  Inful  on 

both  demands  ? 

Another  queftlon  is  made,  v/hether  the  hufband  is  intitled  in  As  a  perfon  at 
the  right  of  his  wife  to  all  the  perfonal  eflate  devifed  to  her  by  ^^J^^ oP^-i 
Mary  her  mother,  in  cafe  JIjc  fJjoidd  die  before  foe  is  of  age  to  dif-  pti-ibnafeti.ite^ 
pofe  thereof?  As  at  the  age  of  14  (he  might  have  difpofed  of  the     the  law  now 
perfonal  eftate,  as  the  law  now  ftands,  it  muft:  be  the  i^^tention^f^^'fj^'J*'^^^ 
of  the  teftatrix  that  fhe  fiiould  at  that  age  have  it  abfolutely;  and  iiitidedat  thai 
as  fhe  made  no  difpolition,  it  is  proper  it  fiiould  go  to  the  huf-  ^S'^^to  ail  the 
band,  as  the  reprefentative  of  his  wife,  efpecially  as  (he  lived  to  d^nSlto  her 
be  20.    The  word  thereof  muft  be  conitrued  reddendo  ftngula  by  her  mother; 
fwguliiy  as  it  is  applied  to  the  perfonal  or  real  eftate  ;  and  with 
regard  to  the  latter  devifed  by  the  mother's  will,  the  hufl^and's  1:  ^111  go  to 
claim  of  tenancy,  by  the  curtefy  therein,  is  not  to  be  fupport-  the  huiba^d, 
•ed,  in  regard  Bridget  died  before  flie  vv^as  in  a  capacity  of  dif-  ^uf^'be'c 
pofing  of  the  real  ellate,  and  the  contingency  therefore  happen-  iti^ed  rcddsnda 
ing  on  which  the  6000/.  was  given  to  the  charity,  that  m\x^\}if^''^'''^Pt"^'^^* 

eftate 

But  then  it  has  been  faid  a  queflion  might  be  made  as  to  tlie  'The  refidue  of 
furplus  of  the  real  eftate  ;  afier  tlie  chaiity  provided  for    the  JeluftuT  ' 
nvords  are,  The  refidue  thereof  in  cafe  her  daughters  fJ.widd  die  un-  the  charity; 
married,  to  go  to  the  teflatrix''s  ffiers^  &c.  And  I  think  that  might  ^^^^1  S'^to  the 
go  to  Bridget,  and  fo  to  the  plaintifl- her  hufband,  as  tenant  by  rrfo"  the liuf- 
the  curtefy  ;  becaufe  the  words  may  be  taken,  that  if  B fidget  band,  as  tenant 
die  unmarried,  then  the  refidue  to  go  to  the  fifters  :  but  as  the  ^y^J^^- '^"^^eiy, 
contingency  never  happened,  and  as  in  doubtful  cafes  the  heir  is  g^ncy  on  which 
always  to  be  preferred,  Bridget  is  intitled  as  heir  at  law  to  her  itisg'.ven  over 

mother.  has  never  hap- 

pjnsd,  a.'id  m 
doubtful  cales  the  heir-  Is  always  iq  be  prc^.  rroi. 

His  Lordfhip  declared  that  tlie  plaintiff,  as  adminillrator  of  [  420?  ] 
his  late  wife,  was  intitkd  to  the  rclidue  of  the  perfonal  eftate 
of  her  mother,  and  to  an  account  of  the  perfonal  eftate  of  Ru- 
pert Bdlingjley  her  father  j  and  if  tlie  perfonal  eftate  be  not 
lufticicnt  to  pay  the  10,000/.  it  lhall  be  conlidered  as  a  charge 
upon  his  real  eftate.  He  diredled  the  long  annuities  to  be  aiii^.'ji- 
cd  to  the  plaintiff,  as  admiaiftrator  of  his  wife  ;  and  as  to  the 

real 
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Bellasisv.  real  eftate  devlfed  hj  Rupert  Billi7igJ]ey  to  Mary  his  wife,  and 
Uthwatt.  afterwards  devifed  by  the  wiii  of  Mary^  declared  the  fame  Hable 
to  anfwer  the  6000  /.  given  to  charitable  ufes,  and  fubjeft  there- 
to, the  plaintiff  is  intitled  to  it  for  his  life  as  tenant  by  the  curtefy, 
and  his  daughter,  after  his  death,  intitled  to  the  real  eftate  ki 
fee(i). 

Vide  title  Dower  and  Jointure^ 

(i)   Reg.  Lib.  A.  1737.  fol.  32j. 

(E)  What  TFords  pafs  an  EJlate  Tail, 

May  the  2d,  I73§.    Eafter  Term. 

Janathafj  Ivie^  an  Infant,  by  George  Roohe^  his  ?  p,  . 
next  Friendj       —  _ — _         |    ai  1  1  s. 

John  Ivie,  Beljleldy  Strange,  Buch  aild  George  1       r  1 
Jyig  \  xJeienclantSe 

Cafe  rf>5.   ^0  N       H  A  N  /^v>,  the  plaintiiT's  grandfather,  by  will/ 
J'    dated  the  7th  of  March^  ^■I'^l^  devifed  to  his  eldeft  foij 
^^  byhiswjll     Jonathan  Ivie  his  manor  of  Bcarford.  with  the  advowfon  thereto' 

ucvilcs  to  his  */ 

cldeft  ion  jona-  bcloriging  for  life,  remainder  to  his  fons  in  tail  male,  remain^ 
a  real  eftate  der  to  the  tcftator's  fon  John  Ivic  for  life,  without  impeach- 
for  life,  remain-  j^gj^^i-  q{  waftc,  remainder  to  his  ions  in  tail  male,  remainder  t$ 

^er  to  his  fons  m    7      ,  .    .  ^,     /  7      ^  ,  .     ^  .        '  . 

tail  male,  re-     the  plaintiff  s  father  (o^eorge  ivie  jor  iije^  reinainasr  to  bis  Jens  rn 

rc^-^^n^trto  tti-  tail  ?naley  remainder  over  j  and  alfo  gave  to  defendants  <5)Vra//o-<f, 

foirjc£foriife  ^^^^''^J  "^"^^  Beljieldy  two  long  annuities  of  one  hundred  pounds 

remainder  to  ■   cach,  in  trujl  2.^  to  One  for  the  plaintiff's  father  for  life,  and 

rnak  "^^"        ^^^^^  plaintiff  for  life,  remainder  to  the  iffue  male  of  his 

to  plaintiff'l'''^^  body,  With  divevs  remainders  over.    And  as  to  the  other,  in 

iixb^x  George     truft  for  his  fou  i^cZ-^T/ for  life;  and  in  default  of  iffue  male^ 

rJmabd-^'-Oi^^s  '^'^^^  ^'^^'^  J^'^^'^  ^^'^^  ^^^"^  ^^^^j  remainder  to  his  iffue 

Ions  in  tail  male,  Hiale  in  tail  male,  remainder  to  the  faid  George  Ivie  for  life, 
remainder  over,  remainder  to  the  plaintiff"  for  life,  remainder  to  the  piaintiff^'s 
to"hree°truft°ees  '^^'^^  i^ale,  with  divers  remainders  over  and  appointed  Johri 
two  ior^gannui-  Ivie  his  exccutor,  who  poffefled  the  perfonal  effate,  together 

ties  ,of  100  /.  ' 

ea^h,  in  truft  as  to  one  for  the  plaintiff's  father  fujr  life,  and  then  to  the  plaintiff  for  life,'  remainder  to' 
the  liiue  male  of  his  budy,  remainder ovei  ;  and  to  the  oLher,  in  truft  tor  teftator's I'on  for  life^ 

and  in  default  of  ilfue  male,  remainder  to  jcbni'vie  for  life,  remainder  lo  his  iliue  male  in  tail  male, 
remaiiider  to  George  lox  life,  remainder  tu  the  plaintiff  for  life,  wiih  divers  remainders  over,  and  ap- 
pointed  y^/^w  his  executor,  who  poireiled  himfelf  cf  the  title  deeds  of  the  real  eltate,  and  tallies  be- 
longing to  the  annuilies. 

Jonathan  J-v'ie  is  dead  without  IfTue,  iJoc^trf  like  wife  vi,athout  iffue  male,  and  the  fon  John  Lvle,  bora 
after  teftator's  death,  is  I'ir.ce  deaJ,  and  his  father  ha;>  adminiftered. 

In  1720,  7c/6«  joined  with  Ci-i.?-^^  in  iale  of  the  annuity  devifed  to  GfCTo-f  for  3250/.  and' the  pur- 
chafe  money  was  paid  to  George. 

The  plainti'ii-,  the  fon  cf  George,  brings  his  bill  to  have  the  deeds  and  writings  relating  to  the 
real  eft.ite  depcfited  in  cou'tj  and  as  to  the  aniuiilY  devifed  to  John  and  to  the  plaintiff  in  re- 
mainder to  have  fecurity  given  for  the  payment  of  i.,  when  his  incereft  therein  fhould  take  efftdl 
in  pofieihon. 

Anda,=  to  the  olh.er  annuity,  to  have  a  fatisfaftion  z<^2m9cjehn)  for  tfie  breach  of  truft,  in  concur- 
ring in  the falc  'hci :;<..f  to  the  ph'iaCifiPs  pfejudice,  and  for  aji  equivalent  «poa  iJk  deutlv  o^'  his  faih^i 
Csorgc  l-i^ie. 

With 


^'ith  the  title  deeds  to  tlie  real,  and  the  tallies  and  orders  be-     Ivie  -y. 
longing  to  the  annuities;  and  in  1720,  wlchout  the  confent  of 
the  truftees,  fubfcribed  them  all  into  the  flock  of  the  Sotith-fda 
company. 

Robert  Ivit',  after  the  death  of  the  teftator,  died  without 
ifllie  male ;  Jonathan  Ivie,  the  tcdator's  eldeft  fon,  died  feveral 
years  fince  without  iffue,  and  John  Ivie  had  a  fon,  who  died 
iince  the  teftator,  and  the  father  has  adminiilered  to  him,  and 
is  now  without  any  children.  In  the  year  1720,  the  truftees 
declining  to  accept  the  truft,  John  joins  with  his  brother 
GeorgCy  in  the  abfolute  fale  of  the  annuity  devifed  to  George^ 
for  3250/.  and  all  the  purchafe-money  is  accordingly  paid  to 
George. 

The  plaintiiT  innfts,  that  by  the  death  of  Robert^  without 
ilTue  male,  he  is  intitled  to  have  the  lands  fettled  according  to 
the  will,  and  the  produce  of  the  long  annuities  i  and  there- 
fore the  bill  is  brought  for  an  execution  of  the  trufts  in  the 

o 

will  of  Jonathan  Ivie  his  grandfather,  and  that  the  deeds  and 
writings  relating  to  the  real  ellate  may  be  depofited  in  court, 
for  the  mutual  benefit  of  all  parties  intitled  thereto,  and  againfl 
his  father  and  his  uncle  John.  As  to  the  annuity  devifed  to 
John  znd  to  plaintiff  in  remainder,  to  have  fecurity  given  for 
the  payment  of  this  annuity  to  him,  when  his  intereft  therein 
fhould  take  effecl  in  pofTeflion ;  and  as  to  the  other  annuity,  to 
have  a  fatisfa£tion  againft  John  for  the  breach  of  truft  in  con- 
curring in  this  fale  to  the  prejudice  of  the  plaintiiF,  and  that  an 
equivalent  might  be  provided  for  him  to  have  the  benefit  of, 
upon  the  death  of  his  father,  when  the  annuity  would  have  come 
to  him,  if  no  fuch  fale  had  been  made  thereof. 

Lord  Chancellor  was  clearly  of  opinion,  that  as  to  the  an-  Lord  Chance%r 
jpuity  devifed  to  Robert^  and  afterwards  to  John  for  life,  that  °f  opinion,  as 
there  being  words  of  limitation  annexed,  fuch  as  would  create  •vTkli^Robet't 
an  eftate  tail  in  the  cafe  of  a  real  eftate,  upon  the  birth  of  the  and  afceiwards 
fon  of  Johj7^  the  whole  intereft  in  remainder,,  after  the  death  of  {^/t^a/thei-^* 
John^  vefted  in  fuch  fon,  and  that  the  defendant  John  Ivie  is  being  words  of 
abfolutely  intitled  to  that  annuity  as  adminiftrator  to  his  fon,  and  Umitatlonan- 
therefore,  as  to  this  demand,  he  ordered  the  bill  fliould  ftand  "'^^'y^'^^' 

1  •  r    •  ^  1        \  would  create 

XUfmilled   (l).  an  eiUte  tailln. 

the  zziz  of  a 

real  eft  ate  upon  the  birth  of  the  fon  of  Jchvy  the  whole  intereft  in  remVinder  vefted  in  fuch  fnn  j 
and  that  ''John^  as  adminiftrator  to  his  fon,  is  abfolutely  intitled  to  it  j  and  as  to  this  demand,  difaiifs- 
Cd  the  bill. 

Where  a  truftee  has  been  corruptly  guilty  of  a  breach  of  truft,  the  court  will  compel  fuch  truftee  to 
*nake  fatisfadlion  to  the  utmoft  ;  but  as  to  the  annuity  fold  by  ycbn,  as  it  was  at  the  inft:ince  of 
George^  and  th ^  money  received  by  George^  he  would  not  charge  'Jch7i  with  the  price  the  anr.ulty  was 
fold  at,  but  decreed  that  George  and  yobny  or  one  of  them,  do,  at  their  own  charge,  purchafe  iii  ex- 
chequer annuity  of  100/.  a  year  for  99  years,  and  afligu  the  fame  to  truftccs,  to  be  approved  of  by 
the  M^ifter,  and  the  trufts  thereof  declared  according  to  the  limications  in  the  will. 

(l)  Sealev.  Seale,  1  P.  }V.  290.  Dad  2  vol.  376.     ^tratton  v.  Pavne^    3  B>0' 

V.  Dickenjont  8                pi.  25.  Butter-  P<^7\Ca.  i^y.    Earl  of  ChuLham  v.  7^?/- 

Jield  V,  Butterjlddy  i         i  33.  1 54.  Dau)  hill,  6  Bro.  P<ir.  Ca.  450.    Set  Ild^ZjOn 

V.  Pit,  fearne  347.  Saltern  v.  Saitern^poJ}.  v.  Bt/Jfcy,  fcjl.  2  vol,  89. 
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Ivii  «r>.         As  to  the  other  demand,  he  faid,  when  a  truftee  had,  In  fL 
corrupt  or  unfair  maimer,  been  guilty  of  a  breach  of  truft 
the  court  will  fometimes  compel  fuch  truflee  to  make  a  fatis- 
fa6lion  to  the  utmoft  ;  yet,  as  John  ,was  induced  in  this  cafe 
to  come  into  a  fale  of  this  annuity,  at  the  preffing  inftancQ. 
and  requeft  of  his  brother,  in  order  to  raife  money,  and  the 
money  was  in  fa£l  received  by  George,  he  would  not  charge 
[  43^  ]    the  defendant  y^i^w  with  the  price  of  the  annuity,  as  it  then 
fold,  but  decreed  that  George  Ivie  and  John  Ivie,  or  one  of  them, 
do,  at  their  or  one  of  their  own  charges,  purchafe  an  exche- 
quer annuity  of  1 00/.  a  year  for  99  years,  of  the  like  nature 
and  value  of  the  exchequer  annuity  which  was  fold,  and 
aOign  the  fame  to  truftees  to  be  approved  of  by  the  Mafter, 
and  that  the  truils  thereof  be  declared  according  to  the  limi- 
tations -in  the  will;  and  further  declared,  that  it  appearing 
by  proofs  in  the  caufe,  the  faid  annuity  was  fo  fold  at  the- 
requeft  of  the  defendant  George'^ Ivie^  the  tenant  for  life  thereof, 
and  that  the  purchafe  money  came  to  his  own  ufe,  the  defend- 
ant John  Ivie  ought  to  be  indemnified  by  George  from  the  ex- 
pence  he  may  be  put  to  by  being  obliged  to  purchafe  fuch 
annuity,   and  that  in  cafe  John  fiiall  purchafe  fuch  annuity 
and  affign  the  fame  to  fuch  truftees,  or  fliaii  be  at  any  ex- 
pence  in  the  purchafe  thereof,  he  fhall  be  at  liberty  to  pro-* 
fecute  this  decree  againft  George  Ivie  in  the  plaintiff's  name, 
to  compel  George  to  purchafe  fuch  annuity^  and  affign  the  fame 
as  aforefaid,  in  order  to  oblige  George  to  relmburfe  John  thq 
principal  money,  which  ffiali  have  been  fo  laid  out  by  him, 
in  and  about  the  purchafe  of  fuch  exchequer  annuity,  and  the 
intereft  thereof,  and  all  fuch  expences  as  he  fhall  have  been 
put  to  as  aforefaid  ;  and  that  till  George  fhall  have  fo  done, 
fuch  growing  payments  of  the  annuity  v/hich  fhall  be  fo  pur- 
chafed  by  John,  as  (hall  accrue  during  the  life  of  George  Ivie^ 
be   paid'  to  John  towarxls  fuch  indemnity,    and  dire<5ied  the 
defendants  George  and  John  to  pay  the  plaintiff  his  cofts  as  to 
this  pait  of  the  caufe. 
His  LordfLIp  re-      As  to  that  part  of  the  plaintiff's  bill  which  prayed  the  deeds 
the^^^'Jf'^'^^?    and  writings  of  the  real  eftate,  which  were  in  the  hands  of 
ivyhingt to  hz    J°^^^^       tenant  for  life,  might,  for  the  better  fecurity  of  the 
depofited  in      plaintiff,  in  vvrhom  the  inheritance  was  lodged,  be  taken  out 
the  piainriff?  hands  and  depofited  in  court,  his  Lordftiip  agreed  this 

intereftin  the  to  be  the"  common  pra6lice  in  the  cafe  of  a  remainder-man, 
real  efr^ite  was  wliofe  intereft:  was  expe&nt  on  a  mere  tenancy  for  life  j  but 
warranUt'^and  ^^^^^  ^^^^  ^  contingent  limitation  here  to  all  the  fons  of 
is  never  done  John,  and  after  that  an  eftate  for  life  in  George  the  plaintiff's 
but  in  die  cafe  father,  he,  thought  the  plaintiff''s  intereft  too  remote  to  war- 
man,  whofe  in"  ^^^^  (\xch  a  proceeding,  and  that,  as  fuch  limitations  are  ex- 
tereii:  is  expcd-  trcmcly  ircqucnt,  if  fuch  a  practice  ftiould  be  fuffered  to  pre- 
sntonamere^    vail,  the  title-deeds  of  half  the  cftates  in  the  kingdom  might  be 

tenancy  for  lite    t  i*  iri        •      ^        •   r  r  irn. 

(i).  brougnt  mto  court  j  bendes,  in  the  prelent  caie,  the  lirlt  tenant 

(l)  Vide  Lord  LeTnpJier  V.  Lord  Pom-    zFef.hlz.    Ford  v.  Pee> Ik o^y  Fef.  junior, 
frett  Amb\  \^\.    Souihhy  v.  iitoneboufe,    72.77.  ^?mth  Y*  Cooke j  ^rji.  ^  \oL  ^^z. 

fer. 
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tot  life  IS  not  the  heir  at  law,  but  takes  hy  the  will  as  well  as  the  I^ie  -v, 
remainder-man,  fo  that  there  is  no  danger  of  deftroying  the 
deeds,  as  there  might  be  in  cafe  he  was  heir,  in  order  to  better 
his  eftate,  and  as  there  is  no  precedent  for  any  thing  of  this 
kind,  he  declared  he  would  not  mak«  one  ;  and  therefore, 
as  to  fo  much  of  the  plaintiff's  bill  as  feeks  to  have  the 
title  deeds  depofited  in  this  court,  his  LordOiip  ordered  the 
hill  to  ftand  difmiffed  (i). 

{1}  Reg.  Llh.  A.  1737. 794- 


Eafter  Term,  1738.  f  43^  J 

Wjld  V.  Lewis, 

I  CHARD  JTyld,   by  his  will,  "  devifed  to  his  wife   Cafe  ipd'i 
"  Elizabeth,  now  the  wife  of  the  defendant,  all  his  lands,  g.  c.  poft  3 
*'         not  fettled  in  jointure  generally,"  and  then  follow  thefe  vol.785,  dted. 
words,  "  If  it  fhall  happen  that  my  faid  wife  Elizabeth  fiall  have  f {if^'^^Yfed'^ 
m  Jo'ri  nor  daughter  by  me  begotten  on  the  body  of  the  faid  his  wife  Elixa- 
*'  Elizabeth  and  for  want  of  fuch  ijfue,  then  the  faid  premilTes  to  ^<'^^>  all  his 

return  to  my  brother  John  Wyld,  if  he  (hall  be  then  living,  Skd^'w 
"  and  his  heirs  for  ever,  only  paying  to  his  two  brothers  {A»  and  ture,  and  then 
"  B,)  the  fum  of  150/*  within  one  year  after  the  deceafe  of  the        if  itfnaii 

"  hid  EiM."  izizTeiX 

nor  daughter  by 

me,  for  want  of  fuch  ifTue,  the  faid  premlfles  to  return  to  my  brother  (the  plaintiff)  if  he  fliall 
be  then  living,  and  his  heirs  for  ever,  paying  to  and  B.^  150/.  within  a  year  after  Elizabeth'' s. 
death. 

Decreed  to  be  an  eflate  tail  in  Elizabeth,  becaufe  where  preceding  words  arc  proper  to  create  an 
sHate  tail,  the  legal  operation  of  them  cannot  be  controuied  by  fubfequent  provifions  (i). 

Elizabeth  had  a  daughter  born  after  the  death  of  the  teftafor, 
and  fince  dead.  The  bill  was  now  brought  hj  John  Wyld,  tYi^ 
brother  of  the  teflator,  and  who  is  likewile  his  heir  at  law,  to 
reftrain  the  defendants  from  committing  wafte  ;  and  the  queftion 
was.  What  eftate  Elizabeth  took  by  the  will^  whether  in  tail,  or 
for  life  only? 

Mr.  Brown  for  the  plaintiff  infifted  fhe  took  for  life  only, 
that  the  Words  in  the  will  [if  fje  has  no  fon  or  daughter^  would 
certainly  not  raife  an  eftate  tail  by  implication,  and  the  fub- 
fequent  words  for  want  of  fuch  ifus)  will  not  enlarge  the  eftate, 
the  word  (ywr/?>)  reftraining  the  word  [ifne)  to  mean  ox\lj fuch fo?i 
or  daughter  j  that  the  word  ijfue  received  fuch  a  reftrained  con- 
ftru£lion  for  the  fame  reafon,  in  the  cafe  of  Pophavi  v.  Banfeldy 
Salk,  2^6.  for  there  the  devife  was  to  A,  for  lify  remainder  to  the 
frjlfon  of  A.  in  tail  male,  and fo  on  to  the  tenth  fon,  a  fid  ifh\die  with' 


(i)  See  ^W^'s  cafe,  9  Co.  127.  b,    AJiUy^  3  Ewr*  ^570-    See  alfo  Rohlrftn 
Banfield  v.  Popbam,  I  P,  W:  56.  Black-    v.  Rohinfony  pf.  3  vol.  736. 
hrnw.  Edglejt  l  P.        605.    Evans  v. 

Ffi  it^i 
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Lewis*''  ^^''"^  ^nale^  remainder  over  j  was  infifled  A,  /j^^  ejlate  iatl^ 
hut  the  court  held  oiherwife^  and  conjirued  the  words ^  dying  without 
ijfue  male^  a  dying  luithout  fuch  ifjiie  male* 

That  it  was  the  intent  of  the  teftator,  that  Elizabeth  fliould 
take  for  life  only,  appears  farther  from  the  Hmitation  in  the 
will  to  John,  if  he  fjjould  he  then  living  \  fo  likewife  from  the  di- 
re£tion  for  paying  the  money  within  a  year,  and  to  the  two 
brothers,  particularly  naming  them,  which  provifions  feem  to 
imply  plainly  an  intention  in  the  teftator,  that  the  cftate  of 
John  ftiould  commence,  if  ac  all,  on  the  death  of  Eli-zaheth^ 
snd  wac  not  intended  to  w^ait  till  an  eftate  tail  fhould  be  fpent. 
That  the  limitation  here  to  John  was  merely  contingent,  and 
fuch  contingency  never  happening,  bccaufe  Elizabeth  had  a 
daughter,  the  plaintiff  John  does  not  claim  urder  this  devife, 

C  433  J   ^^"^      ^^^^^  teftator,  is  intitled  to  the  reverfion  in 

fee  expe^Slant  on  the  eftate  for  life,  limited  to  the  wife  under 
the  will. 

Mr.  Fa%ahrley  e  contra*  To  prove  this  an  eftate  tail,  cited 
Newton  V.  Barnardine^  Moore  127.  and  Byfield's  cafe,  Hil. 
42  ^  43  ^/zs.  cited  by  Hale  Chitf  Juftice,  in  King  Melling^ 
I  P^entr.  231.  there  the  devife  was  t'o  /V.  and  if  he  dies^  not  having  a 
fon,  then  to  remain  to  the  heirs  of  the  tefatdt.  Son  was  there  taken 
to  he  ufed  as  nomen  colle£livum,  and  hejd  an  entail.  He  like- 
wife  cited  2  Vern,  766.  Pinhury  v.  Elkin^i  it  is  faid  there,  if  he 
die^  not  having  a  fon,  that  thefe  ¥/ords  create  an  eftate  tail. 
To  inforce  this  conftru<Sion,  -Mr.  Fazaherley  inlifted  on  the  ab- 
furdity  which  v/ould  othcrwife  follow,  that  fuppofing  Elizabeth 
not  tenant  in  tail,  but  for  life  only,  with  a  contingent  limitation 
to  any  fon  or  daughter  of  her's,  if  fuch  fon  or  daughter  fhculd 
die  in  the  life  of  the  mother^  though  leaving  iffue,  fuch  iffue 
could  never  take  within  the  words  of  the  will,  wliich  can  never 
be  prefumed  to  be  the  intent  of  the  teftator. 

Mr.  Wilbraham  on  the  fame  fide,  faid  in  the'  cafe  of  Popham 
¥.  BampehU  the  foundation  the  court  went  on  in  conftruing  that 
an  eftate  for  life  only  was  the  exprcfs  devife  for  life  to  the  firft 
devifee,  for  the  words  are,  "  there  is  a  mighty  difference  be- 

tween  a  devife  to  A,  and  if  he  die  without  iiTue,  to  B*  and 
<^  a  devife  to  A»  for  life,  and  if  he  die  without  iffue'  tixcn 

to  B. ' 

Mx,  Brown  in  reply  faid,  if  the  teftator  by  his  will -had  made 
a  certain"  and  abfolute  difpofition  of  the  whole  fee,  the  objeftion 
that  the  grandchildren  would  by  this  conft ruction  be  excluded, 
would  be  ftrong  againft  us,  but  here  a  contingent  difpofition 
onhj^  is  made  of  the  inheritance  to  John^  which  contingency  has. 
not  taken  effeft,  and  the  eftate  defcends  as  was  intended  by  the 
teftator,  if  fuch  contingency  fiiould  not  happen,  fo  that  no 
esciuiion  of  the  grandchildren  could  pofllbly  be. 

Lord  Chancellor It  feems  clear  from  the  words  of  the  will 
fas  to  all  avy  worldly  eftate)  which  introduce  the  difpoflng  part  of 
the  will,  that  the  teftator  intended  to  make  an  abfolute  dif- 
pofjtion  of  his  whole  eftate  by  his  will,  and  not  fufter  any  part 
to  defcend  as  undifpofed  ©f,  in  cafe  of  any  contingency  5  and 

AS  . 
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as  Ke  intended  a  difpofition  of  the  whole  by  his  wlll^  the  ob-  Wrto  -v, 
jeclion  that  the  grandchildren  by  this  conftru6tion  are  hable  to  Lewis. 
be  excluded,  is  a  very  ilrong  argument  for  conftruing  this  an 
cilate  tail,  and  the  inclination  to  avoid  this  abfurdity  has  been 
the  principal  reafon  for  conftruing  words  of  the  fingular  number, 
and  Vv'iiich  are  properly  defcriptive  of  particular  perfons  only,  in 
R  colletlive  fenfe,  as  including  the  delcendants  of  the  firft  taker, 
and  was  the  governing  reafon,  in  the  cafes  of  Duhber  v,  Trol- 
lop (l),  hi  B.  R,  and  Shatv  and  Ifelg/;}  (2),  28th  of  ^J)ril  1729, 
i/i  Dom.  Froc,  Eq,  Caf.  Abr,  185.  The  cafe  cited  in  Fe7itris  is 
full  as  ftrong  as  the  prefent  j  here  is  no  difference  in  the  con- 
ftruclion  of  the  devife  of  a  real  eifate,  between  a  provifion,  that 
if  devifee  dies,  not  having  a  fon,  as  it  is  there,  or  if  the  deviice 
has  not  a  fon  as  here. 

In  Popham  V.  Barnfield,  an  exprefs  eftate  for  life  is  limited  to     [  434  ] 
the  devifee,  which  has  always  had  a  great  influence  in  the  con- 
llru6tion  of  a  v/iil,  when  the  queftion  has  been,  Whether  tenant 
for  life,  or  in  tail  ? 

Great  ftrefs  has  been  laid  by  the  plaintiff's  counfel  upon  the  i^EHxaheth  has 
word  fuch,  as  if  it  reftrained  the  word  ijfue  to  mean  only  fuch  "° 
fon  or  daughter,  and  that  the  precedent  words,  if  Elizabeth  C^^nTtx^^odi 
has  no  fon  nor  daughter,  will  not  raife  an  eftate  tail  by  irnpli-  having  no  ifTue, 
cation;   but  in  Wild's  cafe,  6  Co,  id.  b,    it  was  ^^folved,  ^"^^^^^^^^"^^J^^j^ 
that  if  A.  devifeth  his  lands  to  i?.  and  his  children  or  iffue,  hTue,  amount  ta 
and  he  hach  not  any  iffue  at  the  time  of  the,  devife,  that  the  the  fame,  as  if 
fame  is  an  eflate  tail,  for  the  intent  of  the  devifor  is  manifeil     1^^^/^/^  f"^* 

1-      T-1  '  T         n  want  ol  luch 

and  certain,  that  his  chddren  or  liiues  mould  take,  and  as  iflue  generally. 

immediate  devifees  they  cannot  take,  becaufe  they  are  not 
*'  in  rerum  natura  and  by  way  of  remainder  they  cannot  take, 
"  for  that  was  not  his  intent,  for  the  gift  is  immediate  ;  there- 

fore,  there  fuch  words  fhall  be  taken  as  words  of  limitation, 

viz.  as  much  as  children  or  iffues  of  his  body,  for  every  child 
*^  or  iffue  ought  to  be  of  the  body."  And  I  am  of  opinion 
here,  the  words  fo7i  or  daughter  muft  be  taken  in  the  fame  fenfe^ 
as  having  no  iffue,  and  then  the  word  fuch  will  have  no  weight, 
but  will  amount  to  the  fame  thing,  as  if  he  had  faid,  for  want 
of  iffue,  and  the  words,  having  no  iffue,  or  dying  without  iffue, 
have  been  always  confidered  in  the  fame  light,  both  in  law  and 
equity. 

The  direction  for  the  payment  of  the  1^0 1,  within  a  year, 
are  very  proper  circumftances  in  general  to  be  made  ufe  of,  to 
induce  the  conftruQion  contended  for  by  the  plaintiffs,  and 
what  may  feem  to  imply  an  intent  in  the  teitator,  that  the  intereft 
of  John  IVyld  under  the  will  fliould,  if  at  all,  commence  on  the 
death  of  Elizid)elh,  but  if  the  preceding  words  are  proper  to 
create  an  eftate  tail,  the  leg^d  operatiion  of  them  cannot  be  con- 
trouled  by  thofe  fubfequcnt  provifions.  The  bill  muft  therefore 
be  difmlired. 

(i)  Ji.te \^2.^.Q.  cited.  (2)  z  Stra.  798.  S.  C.    Fot/.  Rr^. 

53. 
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(F)  Of  Things  perfonal,  as  Goods  and  Chattels^   &c.    by  what 
Defer iption  and  io  nvh^m  good* 

lftT?7^T  ^'^^  Jtiorney  General  v.  Fyle.  . 

Cafe  197.  "     /j  Devifes  a  freehold  mefluage  2X  Rumford  to  the  chanty 

^.  devifesa  "    '   '  fchool  there,  and  direds  the  rents  and  profits  fh ail  be 

freehold  mef-  «  applied  for  the  benefit  of  the  faid  fchool,  fo  long  as  it  Jloall  con- 

fotdl  to  aT'  ^^^^^^        endowed  with  charity"  and  afterwards  he  devifqs  in 

charity  fchool  tliefe  words,      Whcrcas  there  is  now    owing  to   me  from 

there,  and  di-  a  Jq^^i  Ztevenjon  and  company,   now  refiding  at  OportOy  the 

and  ^-ofits  to  be  ^^"^       looo/.  I  do  hereby  give  the  faid  fum  to  the  wor- 

applied  for  the  "  fhipful  company  of  the  Coopers,  to  build  alms-houfes  at 

benefit  of  the      «  Rumfordr 

fchool,  jo  long  ^ 

as  it  Jhall  be  endcived  nvith  charity. 

And  by  the  fame  will  reciting  a  debt  of  lOOo/.  to  be  owing  to  him,  gives  the  faid  fum  to  the  Coop- 
ers Company  to  build  alms-houfes. 

The  debt  devifed  by  the  will,  inftead  of  looo/.  amounted  to  365/.  16  j.  'j d.  only. 

The  freehold  eftate  being  devifed  to  a  charity,  fo  long  as  it  continues  to  be  endowed  with  chaiity,  is- 
only  gi  ven  qrjotJ.fqiiej  and  when  it  ceafcs  as  a  gift  of  real  eftate,  it  fliall  revert  for  the  benefit  of  the  heir 
of  tcftator. 

Though  the  debt  devifed  by  the  will  amounts  only  to  365/,  16  s.  ']  d^  yet  the  wrong  defcription,  and 
falling  fhort,  will  not  defeat  the  legacy. 

The  teftator  alfo  appointed  the  interefi:  of  the  looo/.  to  be 
paid  yearly,  in  feveral  proportions,  and  for  feveral  purpofes. 
At  the  time  of  the  tefiiator's  death,  the  balance  of  the  account 
from  5/^;/)/;^/7/ci;z  and  company  amounted  only  to  365 /.  16/.  7^/. 
The  information  was  brought  at  the  relation  of  the  Coopers  com- 
.  pany,  to  have  the  directions  of  the  court  with  regard  to  thefe 
devifes,  and  for  the  eftablifhment  of  the  charity. 

Lord  Chancellor  :  Where  a  lum  of  money  is "  given  to  a  cha- 
rity, fo  long  as  it  fhali  continue  to  be  endowed  with  charity,  it 
is  only  given  qiwufqiie,  and  w^hen  it  ceafes,  if  it  is  a  gift  of  real 
eftate,  it  (hall  fall  into  the  inheritance  for  the  benefit  of  the 
heir,  if  perlonal,  into  the  refiduum. 
Whereaperfon  ¥/here  a  perfon  gives  a  debt  of  1000/.  which  was  due  to 
gives  a  debt  by  |-q  ^  corporation,  it  veils  in  them  in  law,  and  they  might 

have  recovered  it  in  the  ecclefiaftical  court.  The  only  queftion 
may  recover  it  that  remains  then,  is,  as  to  the  truft  of  this  legacy;  the  general 
intention  of  the  teftator  was,  .to  give  a  charity  to  the  town  of 
Rumford,  and  the  Coopers'  company,  but  if  the  truft  cannot 
be  fatisfied  in  the  very  terms  intended  by  the  tell  a  tor,  yet  a 
wrong  defcription  and  falling  fliort  wdil  notdefeat  the  legacy  ( i) ; 
for  there  are  many  cafes  where  a  truft  for  charity  cannot  take 
place  according  to  the  ftri61:  intent  of  the  teftator,  and  ftill  tlie 
charity  ihali  not  intirely  fail,  but  the  court  will  dire6l  the  appli- 
[  43^  ]  cation  of  it  as  far  as  they  can,  to  carry  the  intent  of  the  teifator 
into  execution,  or  at  leaft  neareft  to  the  intent  5  and  I  will  in 
this  cafe  endeavour  to  apply  the  legacies  in  fuch  a  manner  as 


his  wiilto  a  cor 
poration,  they 
may  recover  i 
in  the  ecclefi 
allical  court. 


(!)  See  Jfoton  v.  JjJytcn,  3  P.  IF,  384,  and  Door  v.  i  Vcf.iy^. 
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"^ill  be  moft  agreeable  to  tlie  teftator's  defign,  and  do.  therefore  The  Attox- 
declare,  that  the  rents  and  profits  of  the  freehold  mcffuage  at  Rum- 
ford  ought  to  he  applied  to  the  benefit  of  the  charity  fchool  at  Rumford, 
fo  long  as  the  /aid  charity  fchool  jfhall  continue  to  he  endowed  uuith  cha- 
rity^  and  decree  the  defetidant  Lewis,  the  heir  at  law  of  the  tefator^ 
to  convey  the  faid  mejjuage  to  the  other  defnda?itSy  the  trufiees  of  the 
charity* 

And  let  the  ftim  of  365I.  i6s,  yd.     placed  out  at  inter efi,  and 
let  the  interef  arifing  therefrom  he  from  time  to  time  diflrihuted  among 
the  alms  people  belonging  to  the  alms-houfes  of  the  Coopers'  company ^ 
for  the  increafe  of  their  allowance.^  over  and  above  what  is  now  aU 
lowed  them  by  the  doficr  of  the  faid  alms-houfes, 

(G)  What  Words  pafs  a  Fee  in  a  ^p///. 
Sarah  Cheefeman^  Widow,        . .  ■  Exceptant, 

7-,        .  Dtcemhtr  ths 

rrancis  Partridge^  Clerk,        —  Refpondent.  6th,  1739. 

CTH  0  MJS  Cheefeman  by  will  dated  the  20th  of  March  1730.    Cafe  198. 

devifed  in  the  words  following,  I  give  to  the  charity  fchool      ^-  ty  will 
of  Teovill,  to  be  paid  12  months  after  my  deceafe,  the  full  and  ^clloUi  Ytoy\\" 
whole  fum  of  $ol.    "  Item,  I  give  unto  the  Latin  fchool,  if  any  five  pounds, 

man  is  poiTefled  of  it,  that  teachcth  boys,  and  is  richly  ^'^^^^  ^^^^ 
"  grounded  in  the  Latin  tonguCj  the  fum  of  five  pounds,  to  te^adaLgand 

be  paid  him  yearly  for  teaching  and  inflru6ling  three  boys,  iniirufting  3 
*'  Item^  I  give  to  the  poor  of  Teovill  fifty  fliillings  a  year,  to  ^ 

be  paid  every  Eafer  Txhtx  my  deceafe,  out  of  my  eftate  of  gift  to  a  parti - 
.     Homer,  to  be  paid  by  my  executrix.    Item,  I  give  my  wife  ^^^^"^  fchooi- 

Sarah  Cheefeman y  that  eftatQ>  in  //bw^r  in  the  parifh      Trent y  SicVchoorit- 
^*  and  alfo  that  at  Wandall  in  the  parifli  of  Mudford,  to  her  felt,  it  is  a  pcr- 
"  and  her  heirs  for  ever,  and  made  Sarah  executrix."  ^^tnil  Tt^^l 

Mr.  Partridge  was  fchoolmaller,  but  5  /.  a  year  hath  not  been  foTi^nftnlaing 

paid  to  him.  ,  3  hoys,  means 

The  commifFioners  named  under   a  commiflion  of  chari-  3_in  j^'cceiLon 

one  atcer 

table  ufes  ordered,  that  Sarah  fhould,  within  one  month  after  another. 

notice  pay  to  the  defendant  Partridge  the  fum  of  10/.  t^c:  and 

that  the  proprietor  of  the    lands  called  Homer,  for  the  time 

being,    fhould  for  ever  pay  unto  fuch   perfon  as  fliould  be 

fchoolmafter,  the  yearly  fum  of  live  pounds,  by  equal  half 

yearly  payments  at  Michaelmas  and  Lads'  Day,  and  decreed  that 

the  lands  called  Homer  were   charged  with  the  payment  of 

5  /.  for  ever.  ^ 

To  which  decree  Mrs.  Cheefeman  took  exceptions,  infilling  [  437  3  V 
that  fhe  is  not,  nor  ought  to  be  bound  thereby. 

F.irfy  For  that  the  mefiuage,  tenement  and  premlfTes,  called 
Homer y  devifed  to  her,  are  not  by  the  will  charged  with  the 
payment  of  5/.  a  year,  to  fuch  perfon,  and  for  fuch  purpofes, 
as  in  and  by  the  decree  hath  been  adjudged. 

Secondly,  For  that  if  the  (iiid  tenement  and  prcmilTcs  were 
charged  with  the  five  pounds  a  year,  the  fame  was  not  by  the 
will  made  a  perpetual  charge  tbercouy  nor  payable  at  fuch  times, 

F  f  4  and 
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CHE16ZMAN  jind  in  fucli  proportions,  as  by  the  faid  decree  Is  likewlfe 
adjudged. 

Lord  Cha?tcellor:  The  wiil  is  fo  inaccurately  penned,  that  I 
believe  this  man  made  it  himfelf ;  but  though  it  cannot  take 
place  according  to  the  v/ords,  I  mud  make  fuch  conftrudlion  as 
is  mofh  agreeable  to  the  intention. 

There  feems  to  be  two  intentions  of  this  teflator. 

Firfly  To  give  his  money  legacies  independant  of  his 
annuities,  and  in  grofs  fums  j  for  the  firft  legacy  is  the  full 
and  whole  fum  of  fifty  pounds,  to  be  paid  a  twelvemo7:th  after  his 
death. 

Secondly y  An  annuity  of  five  pounds,  and  another  of  fifty  {hil- 
lings, to  be  paid  yearly  every  year  after  his  deceafe. 

The  queftion  is,  Whether  the  annuity  of  five  pounds  is  a 
charge  upon  the  eftate  at  Homer, 

In  the  firft  place,  What  is  to  be  the  continuance  of  this 
five  pounds  per  an7i.  and  that  wiil  determine  in  fome  meafure  the 
other  queition.  Whether  the  eftate  at  Homer  will  be  liable  to 
anfwer  it. 

^  '^ilf^h^  '^^h  f  Now  lam  of  opinion,  that  this  was  intended  by  the  teflator 
^^h^been^  ^  perpetuity,  for  he  did  not  give  it  to  a  particular  fchool- 
conftrucd  a  gift  maftcr,  but  to  the  fchool  itfelf,  which  is  like  the  old  cafe  of  a 
TnT^llti^ont    S^^^  parifli  church  of  St.  Afidrew,  Holborfiy  which  was 

of  ^fandthefr"  conftrued  to  be  a  gift  to  the  parfon  and  parifliioners  of  St.  Ati' 
faccenbrs  for     dreiv^  and  their  fuccefibrs  for  ever. 

'  Another  circumftancc,  that  it  is  in  general  words,  for  the  in- 

fl;ru6i:ion  of  three  boys,  which  muft  be  underftood  to  mean  three 
boys  in  fucceffion. 

There  can  be  no  queftion  as  to  the  charging  his  eftate  at 
Homer,  for  he  has  made  it  liable  in  exprefs  terms,  and  the 
calling  his  wife  executrix  in  this  claufe,  is  only  another  de- 
fcription  of  her,  for  the  words  immediately  following  give  the 
inheritance  to  the  wife  in  this  eftate  (  i  ). 

I  am  of  opinion  it  cannot  be  charged  upon  teftator*s  perfonal 
eftate,  becaufe  the  real  eftate  is  exprefsly  let  apart  to  anfwer  the 
annuities  ;  for  Vv'hat  the  teftator  means  by  his  refpeftive  lega- 
cies, are  the  pecuniary  fums,  or  fums  in  grofs,  that  are  before 
given  in  other  parts  of  his  will. 

The  next  queftion  is.  As  the  fund  intended  for  the  fchool 
is  not  fufficient.  Whether  the  eftate  at  Homer  be  liable  to  make 
f  zj-^S  ]     ^P  deficiency. 
heth  in"^a  will  a     ^^^"^  ou2^ht  to  be  conftrucd  as  a  conjundive  in  the  fenfe  of 
crajundlive  in    and,  OX  alfo,  to  conne£l  the  two  fentences  together,  and  make 
the  fcnf.- of       the  eftate  at  Homer  as  much  liable  to  one  annuity  as  the  other. 

or  alio  and  lo 

only  made  ufe  ^^or  Item  has  never  been  conftrued  a  disjunftive,  but  is  only 
of todiilinguifh  made  ufe  of  to  diftinguiflr  the  claufes  in  the  will;  the  cafes  of 

Cole  V.  Rn%v!i?ifony    I   Salk,  234.    and  Hopewell  and  AcUand^ 

I  Salk.  239.  are  in  point  for  this  purpofe. 

(i)  VideE^gellv.  Haywood,  tof,  3  vol.  352.  357. 

3  "The 
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The  time  of  payment  is  at  Eaj^er,  and  as  it  is  direaed  to  be  ^^p^^^^j^''^'^, 
paid  yearly,  which  naturally  intends  taxes,  this  court  cannot  where  a  will 
alter  k  to  half  yearly  payments,  and  clear  of  taxes.  direfts  pay- 

I  do  therefore  order  that  the  exceptions  be  over  ruled,  fave  ^^^^y^^^iy^  at 
as  to  the  time  for  payment  of  the  five  pounds  a  year,  and  as  to  a  particular  time- 
that,  the  faid  exceptions  muft  be  allovi^ed,  and  that  fo  much 
of  the  faid  commfhoners'  decree,  as  directs  the  five  pounde       yearly  payrae»ts. 
a7jn»  to  be  paid  half  yearly  at  Michaelmas  and  Lady  Day^  be  re- 
verfed,  and  I  do  order  that  the  arrears  be  forthwith  paid  to  the 
refpondent,    and  that  the  five  pound  for  the  future  be  paid 
yearly  at  Eajter^  fubje^  to  the  land  tax,  and  I  affirm  the  reil  of 
the  decree  ( i ). 

{\)  Reg.  Lih,  A,  10%, 

For  more  of  Devifes,  Vide  title  Bill^  under  the  Divifton^  Bills  of 

Difcovery, 

Vide  title  Expofition  of  Words* 

Vide  title  Dower  and  Jointure, 

Vide  title  Legacy, 

Vide  title  Legacy,  under  the  D'lvifwn^  Ademption  of  a  Legacy, 

Vide  title  Conditions  and  Limitations, 


CAP.  XLI. 

Vide  title  Executors  and  Adminiflratorsy  under  the  Divfion,  Who 
are  intitled  to  a  Dijlribution, 

Vide  title  Expofition  of  IVords, 


CAP.  XLII. 

Dotoer  anti  aofnture. 

(A)  What  flmll  he  a  good  SatisfaHion,  or  good  Bar  of  Doiucr,  and 
hoiufar  a  Dowrcfs  fljall  he favoured  in  Equity, 

(B)  Of  making  good  a  Deficiency  out  of  a  Hifhand*s  AJfefs, 

(Q)  Of  what  Efateofthc  Hufhand,  with  refpcB  to  the  Nature  and 
^ialuy  there  f)  fhall  a  Woman  he  endoivcd. 
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(A)  What  /hall  he  a  good  SattsfaBton,  or  good  Bar  of  Dotver^  and 
how  far  a  Dowrefs  will  be  favoured  in  Equity* 

i739.^*^'  G/(9t;^rv.  Bates. 

Cafe  199*      XT  . 
A  rovifionfor   T      articles  made  before  marriage,  it  was  exprefsly  provided,, 
a  wife7in"ard-  A  that  the  terms  therein  mentioned  fhould  be  to  the  wife,  in 
cles  bcfarc       full  fatlsfaclion  and  recompence  of  all  right  and  claim  of  dower, 
anaraage,  de-       ^     claim  or  riojht  by  common  law,  cuftom  of  the  city,  or 

clarcd  to  be  in  J.        ^        ,0  .  •  1  n      t  * 

fuUfatisfadlion  any  other  ujagey  la%v  or  cujtom  notwithjtandwg. 
of  dower,  orany 

claim  or  ^i^ht  by  common  law,  cuftom  of  the  city,  or  any  other  ufagt,  law  or  cufiom  tiottvuhjlanding.  The 
wife  furvived  the  hulband,  and  accepted  of  the  terms  mentioned  in  the  articles.  This  demand  of  the 
^ifemay  be  extinguifhed  by  agreement,  but  as  ihe  was  an  infant  when  the  articles  were  figned,  had  her 
eleftion  at  her  hufband's  death,  which  fhe  has  made  by  accepting  whatwas  defigned  as  a  fatisfadioa 
ior  dower. 

The  wife  lived  fome  time  after  the  death  of  her  hufband,  who 
died  inteftatc,  and  (he  accepted  of  the  terms  mentioned  in  the 
articles.  Upon  her  death  her  reprefentative  brought  a  bill  to 
have  her  diflributory  fhare  of  the  hufband's  eftate,  notwithftand- 
ing  thefe  articles. 

Lord  Chancellor  :  The  firft  queftion  is,  If  the  wife  is  bound 
by  thefe  articles.  > 

This  demand  of  the  wife  (if  fhe  had  in  her  life  demanded 
it),  tho'  not  properly  the  fubje(3:  matter  of  a  releafe,  yet  may  cer- 
tainly be  extinguiflied  by  agreement ;  flie  was  an  infant  at  the 
time  of  entering  into  this  agreement,  therefore,  at  the  death  of 
the  hufband,  fhe  had  her  election  ( i ),  and  fhe  has  made  it  by  ac- 
cepting what  was  defigned  by  the  articles  as  a  fatisfa6tion, 
which  plainly  fhev/s  her  fenfe  of  the  articles, 
f  440  ]  '^^^  ^^^^  queftion  is.  If  upon  the  conftruftion  of  this  agree* 
«rt      J  •       ment  it  can  extend  to  bar  her  diftributary  fnare  ?  And  it  is 

*T  be  words  mtha  i-  -r  1  1  ^       n        -  i 

articles,  any  ODjecied  th?.t  tnis  proviio  was  only  to  leave  the  eltate  m  the 
laivyvjagejor  power  of  the  hufband  to  difpofe  of,  in  cafe  he  had  made  a  will, 
fiardingTtxtc'nd  ^^-^^  claim  not  inconfiflcnt ;  and  indeed,  with  refpe£t 

to  the  hufband's  ]to  the  cuftom  of  London^  it  generally  is  thus  underftood  ;  but 
and^bT\he  w^if-  ^here  fuch  exprcfs  words  are  ufed  as  here,  laiu,  ufage^  or 
of  her  fhare  "  cuflom  notivithjlandingy  it  is  plain  he  intended  his  eftate  fliouid 
wnder  the  ftatutc  go  to  his  relations,  cxclufive  of  any  claim  of  the  wife,  and  as 
•fdiftributions.  {^g  muft  claim  under  the  ftatute  of  dilbibutions,  which  is  a 

law,  it  is  exprefsly  provided  againfl. 

His  Lordjhip  therefore  ordered  the  plaintiff's  bill  to  ftand  dlf- 

miffed,  with  cofts  according  to  the  courfe  of  the  court. 

(i)  ^z^Marveyy.  Afikj,  pojl ,  '^\o\,  6^], 


N.  B  . 
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B,  The  cafes  of  Baclcock  v.  Lovell  ( i ),  in  ylf.  T*.  1 7  25.  and  Gloyek  -v.  ' 
DavUa  V.  Davila^  before  Lord  Chancellor  Coiaper,  2  Vern, 
724,  and  Z^r/'/Vr  V,.  »S/3!^'^^^' (2),  in  the-^court  of  Excher^uer, 
were  cited  ,  by  Mr.  Attorney  General  for  the  defenc'ants 
where  the  words  or  otherwife  were  held  to  extend  to  bar  ihc 
diftributory  {hare(  3) 

(1)  7  /^Vz.  zii.//.  24.  S.  C.  claufe,  the  wi^e  was  barred    of  her 

(2)  2  Stra.  917.  S.  C.  2  ii^.  260.  paraphernalia  bequeathed  to  her  by 
fU  /i^.zji.  pL  36.  her  hufband's  will. 

(3)  See  alVo  Read  v.  Snell,  poJf. 
2  vol.    642.  where    under  a  fimilar 


(B)   Of  mahitjg  good  a  Deficiency  out  of  a  Hufhand^s  Ajfets, 

May  the  nth,  1739.-  Ealler  Term. 
Prohert  v.  Morgan  and  Clifai'd, 

THIS  was  a  bill  brought  by  the  plaintiff  to  have  the  de-    Cafe  200. 
ficiency  of  her  jointure  fupplied  out  of  the  aflets  of  her     q  ^^^^  6^ 
hufband  and  his  father,  and  alfo  for  lOOoV.  left  her.  by  her  S.  C.  2.  Cox'« 
hufband,  payable  with  intereft  from  three  months  after  his  death,  ^'^^J^J^' 
and  likewife  to  h.2iwt  hex- prraphernalla  made  good.  Abillbyths 

plaintiff  to  have 

the  deficiency  of  her  jointure  made  good  out  of  the  a/Tets  of  her  hufhand  and  his  fa:hcr»- 
and  alfo  for  looo  /.  left  her  by  her  hulband,  payable  with  intereft  from  thj-ee  months  after  hi« 
4eath,  and  for  her  paraphertiaUa.  Where  the  father  and  fon  are  parties  to  the  marriage  contract* 
fhe  has  a  Hen  both  upon  the  eftate  of  her  father  and  fon.  An  account  of  aflets  was  decreed,  and 
that  the  deficiency  fhould  bt  made  good  out  of  the  fon's  eftate,  it  appearing  that  he  received  uioftwfth* 
fortune. 

On  the  marriage  of  Robert  the  fon  with  the  plaintiff,  the  fa- 
ther and  fon  both  covenanted  that  the  lands  fettled  upon  her 
for  her  jointure  were  worth  300/.  per  ann,  part  of  which 
lands  were  woodlands,  but  the  whole  original  income  was  not 
worth  300/. 

Lord  Chancellor  :  Tn  marriage  contra£l:s,  wiien  the  fortune  of 
the  wife  is  paid  to  the  fr.ther,  or  to  clear  incumbrances,  or  to 
tlie  fon  and  the  father  and  the  fon  are  parties  to  the  marriage 
contracl:,  the  wife  has  a  hen  both  upon  the  ellate  of  the  father 
'  and  fon. 

As  to  tlie  woodland  part  of  the  eftate,  it  appearing  that  not- 
withllandlng  a  valuation  was  made  of  what  arofe  from  tlic 
felling  of  timber  and  cutting  wood  every  year,  a  deficiency  Hill 
remained  to  falisfy  the  jointure.  An  account  of  aflets  was  de-  [  44^  ] 
creed,  and  that  the  deficiency  in  the  jointure  flioukl  be  made 
good  out  of  the  perfonal  cftatcs  of  the  father  and  fon  purfuant  to 
their  covenant,  and  in  cafe  that  fliouKl  prove  deficient,  then 
QUtof  th^ir  re.il  ellues  li  iblt;  to  their  debts  bv  fpjciultv. 

Lord 


441 


SDotoer  ana  Mntmt. 


Probe  RT  Lord  Chancellor  hddy  that  the  legacy  of  looo/.  given  by  will 
The^ircoT  "wik,  ought  not  to  be  confidered  in  this  cafe  as  a  fatis- 

sivenbythe'will  f^dlion  for  the  deficiency  of  her  jointure,  becaufe  that  did,  not 
to  the  wife,  arife  till  after  his  death,  and  therefore  could  not,  at  that  time^ 
fid" red ts  a  ft"  his  confidcration ;  and  as  the  jointure  lands  arc  cove- 

tisfadion  for  the  "anted  by  the  marriage  fettlement  to  be  worth  fo  much  clear 
deficiency  of  her  of  all  reprizes,  the  teflator  plainly  intended  the  looo/.  as  a 

jointure,  for  a.    bounty  tO  her. 
the  jointure  J 
lands  are  cove- 

»»nte<i  to  be  wor^h  fo  much  clear  cf  all  reprifes,  the  teftator  intended  the  looo/.  as  a  bounty. 

There  was  another  queflion.  Out  of  what  fund  this  legacy 
was  to  be  paid?  For  by  the  marriage  fettlement  ( i),the  hufband 
had  a  power  to  charge  the  eftate  with  2000/.  after  the  death  of 
his  wife,  and  a  term  of  years  was  raifed  for  that  purpofe. 

The  words  of  the  hufband's  will  were,  Fity'i^  I  charge  all  my 
real  ejiate^  Sec, 

Ifaperfon  in  Lord  Chancellor  :  If  a  man  has  a  power  to  charge  an  eflatc,  it 
the  execution    jg  ^^^j.  neceffarv,  in  the  execution  of  it,  he  (hould  refer  to  the 

ofapowerfuf-  '   .  .... 

ficientiy  de-  ticed  out  oi  wnich  the  power  ariles  5  lor  m  a  court  or  equity  it 
fcribes  the  eftate  is  enough  that  his  intent  appears,  and  if  in  the  execution  he 
to^chargef^Sr  f'^^^ci^^^^ly  dcfcribes  the  eiiates  he  had  a  power  to  charge,  the 
eftate  is  bound,  cllate  is  Certainly  bound,  efpecially  where  the  perfon  charging  is 
refe'r^i7e^tot"h    ^  P^^^^^^er  of  the  power  (2.) 

deed  out  of  ^  indeed  miftaken  a  circumftance  with  refpe6t  to  the. 

which  the  pow-  time  of  railing  it,  but  that  will  not  make  it  void  (3). 

crarifcs.  j^.     \i^fi^Q^\  for  the  plaintiff,  that  as  the  hufoand  by  his  will 

left  her  the  1000/.  payable  with  interelt,  the  intereft  fhould  be 
made  good  till  it  amounted  to  the  fum  of  20c o/.  which  he  had 
a  power  to  raife. 

But  his  Lordihip  faid,  as  to  that  the  1000/.  being  the  only 
charge  upon  the  eilate,  he  was  of  opinion  that  the  intereft  fhould 
not  be  made  good  cut  of  the  power,  for  that  is  to  charge  the 
ePiate  v/ith  the  principal  fum  of  20C0/.  (4). 

With  regard  to  the  paraphernalia^  it  was  ftrongly  infifted  uport 
by  the  counfel  for  the  defendant,  that  the  wife  cannot  ft  and  in 
the  place  of  bond  creditors  ;  and  the  cafe  of  Tipping  v.  Tipphig^ 
I  Wms,  729.  was  cited  for  that  purpofe. 


(1)  By  another  fettlement  fubrequent 
to  the  marriage. 

(2)  Ex  parte  Cafnval,  fojl-  559,  560. 
But  in  fuch  cafes,  it  mult  appear,  that 
the  perfon  who  has  the  power,  intended 
to  execute  it.  Mouhofi  v.  Hut  chin/on, 
foji*  558.  Andrtws  v.  Emmot^  2  Bro. 
Cba.  Rep.  297. 

(3)  The  fum  of  2000/.  was  to  be 


raifed  two  years  after  the  term  fnould 
come  into  polfei'lon. 

(4)  His  Lordihip  referved  the  con- 
fidcration, whether  intereil  was  to  be  al- 
lowed upon  the  fum  of  1000/.  from  3 
months  after  the  teftator's  death  to  be 
made  good  out  of  the  real  eiUtes  de- 
fcended  or  the  real  eftates  dcvifed,  Reg. 
Lib,  Bsi-jl^,  foL  310. 


Lord 
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Loi'd  Chancellor :  Where  there  are  real  eftates  defcended,  the  Prober tw. 
-wife  may  be  intitied  to  her  paraphernalia  (i)  ;  but  otherwife  in  ^y^J^^g^^^'*^* 
this  cafe,  where  the  real  eftates  came  by  the  hufband,  and  faid  real  eftates^e-'^* 
the  cafe  in  2  Vern,  246.  had  been  carried  full  far  enough,  for  fcendcd,  the 
though  it  is  there  laid  down  that  where  A.  dies  intcftate,  or  by  J^jf^^^^^^^J 
will  doth  not  difpofe  of  the  jewels,  his  wife  may  claim,  in  c^^Q  paraphernaiiay 
*  there  be  no  debts,  the  jewels  fuitable  to  her  quality  to  be  worn  but  otherwife  ia 
as  the  ornaments  of  her  perfon  ;  yet  by  thd  xild  law  they  were  redeftSer 
abfolutely  in  the  power  of  the  hufband  (2)  :  And  if  he  by  v/ill  came  by  the 
-devifed  away  the  jewels,  fuch  devife  fhould  ftand  good  againft  the  hufband. 
wife's  claim  of  paraphernalia  (3).  Cro,,Car,  34^.  and   1  Roll,   [  ^442  ] 
jibr,  911.  fee.  9.  . 


( i)  Decreed,  that  if  the  perfonal  eUate 
Ss  fuflicienc  to  pay  debts,  then  the  plain- 
tiff is  intitled  to  have  her  paraphernalia  : 
bat  if  not  fufficient,  then  flie  is  to  have 
fatisfadion  out  of  the  real  eftates  defcend- 
ed.  Reg.  Lib.  B.  173 8.  fol  310.  Sed 
<vide  Tncledon  v.  Nortbcotey  pojl.  3  vol. 
438. 


(2)  So  Graham  v.  Londo?iderry,  pojl,  3 
vol.  394. 

(3)  Contra  Ihrthey  v.  Nor  they ,  pejl. 
2  VOi.  77.  Seymore  v.  Trejiliariy  foji.  3 
vol.  358.  See  ^nclfon  v.  Ccrhet^  pji,  3 
vol.  369. 


(C)  Of  what  Eflate  of  the  Hufband.^  ivith  rcfpecl  to  the  Nature 
and  ^ualiPj  thereof ^  Jh all  a  Woman  be  e?idowed. 


June  t\xQ  22d,  1 738.    At  the  Rolls. 
Sneyd  v..  Sneyd, 

THE  plalntifF^S' father,  Ralph  Sneyd,  being,  by  virtue  of   Cafe  201, 
two  fettlements,  feifed  in  tail  male  of  fevcral  manors  The  piaintifT* 
and  lands,  and  in  pofTeffion  of  great  part  thereof,  and  having  fairher,  being 
purchafed  feveral  others,  intermarried  with  the  defendant  the  maie'of  feveral 
plaintiff's  mother,  but  no  fettlem>ent  was  made  in  confideration  manors  and 
of  the  marriage  ;  and  on  the  i8th  of  OBoher  1733,      ^^^'^  '''^^Jj^^jJ-^"^ 
teftate,  leaving  the  plaintiff  Z)rj|'£/t';z  i!??/^^'^/,  his  eldeft  fon,  where- g^ea%m  there- 
by the  lands  in  the  fettlement,  and  the  eftates  purchafed  by  the  ot\  and  having 
father,  became  vefted  in  the  plaintift^  as  the  eldcft  fon  and  heir  P"''*^''^^'^^  ^f^*^- 

„        ..  *•  ral  others,  in- 

in  tail.  ,  termarrlcd  with 

the  defendant 

the  plaintiflf's  mother,  and  in  OBohtr  1733  died  intcftat?.  The  plaintiff,  as  eldcft  Ibn  and  heir  in 
tail,  brings  a  bill  to  fet  afide  the  alignment  of  dower  tor  partiality,  upon  a  t'uggeltion  that  part  of  the 
ellate  way  copyhold  and  not  liable  thereto. 

If  the  hulband  bec  ime  intitled  to  the  copyhold  eftates  by  copy  of  court  roll,  and  granted  them  out 
again  by  copy  of  coiijrt  roll,  his  wife  is  not  intitled  to  dower  ;  but  if  he  became  intitled  otherwife  than 
by  copy  of  court  roll,  and  did  not  grant  them  out  again  by  copy  of  coutc  roll,  Ihc  ij  intitled  to  dower 
•ut  01  ciiofc  eftates. 


The  defendant  claiming  dower  out  of  the  plaintiff's  cftatc, 
obtained  judgment  in  a  writ  of  dower  againll  him,  and  dower 
was  afrcrwarvis  alFigned  by  the  ihcriff  •,  and  the  prcfcnt  bill  is 
brought  for  an  account  of  the  rents  of  the  real  cflate,  and  to  fct 
afide  die  fhcrifi' 's  ailignment  of  dower  for  partiality,  part  r>f  the 

eft  ate 
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eflate  being  copyliold,  and  not  liable  to  dower,  and  yet  eftinlated 
upon  the  writ  of  inquiry  for  afs  ertaining  of  dower. 

The  defendant  infifted  the  copyhold  was  properly  eflimated, 
becaufe  Ralph  Sneyd  her  hufband,  had  the  freehold  of  the  pur- 
chafed  copyhold  eftates  in  him  as  lord  of  the  manor,  which  con- 
tained as  well  copyhold  as  freehold,  and  by  him  not  granted  out, 
and  that  fhe  is  therefore  dowable  of  the  faid  copyhold,  or  that 
if  he  did  grant  them  out,  the  inftantaneous  feifin  in  the  hufband, 
^         at  the  time  of  the  purchafe,  was  fufficicnt  to  intitle  her  to  fuch 
dower,  and  that  no  after-act  of  his  could  give  away  that  right 
f  443  3    which  was  once  attached  in  her. 
^Shjojephje^     'The  Majler  of  the  Rolls  *  :  Though  no  cafes  have  been  cited 
^y^-  of  either  fide,  and  feems  to  be  a  new  point,  yet  I  fhould  think 

A  wife  is  not    that  this  inftantaneous  feifin  of  the  freehold  of  the  purchafed 
er out^of  ail  i?i^'  copyhold  eftates  in  the  hufband,  will  not  intitle  the  defendant's 
,  liantaneous       wife  to  her  dov/cr  *,  for  notwithflanding  there  may  be  no  cafe . 
coifufee  of  a  fine  fame  nature  with  this,  yet  it  may  be  governed  by  reafon 

isnot  'fo  feifed'  general  rules  of  law  :  as  for  inllance,  the  comifee  of  a  fine  is 
Es  to  give  his  not  fo  feifed  as  to  give  his  wfe  a  title  to  dower  ;  and  in  the  cafe  of 
wife  a  title  to    ^        ^j^^  widow  of  a  trufbee  has  been  determined  to  have  no 

cower;  nor  in         .  -         r    i  r  t 

the  cafe  of  a     clami  of  dowcr  from  lucli  a  momentary  leifin. 

life  has  the  wi- 
dow of  3l  trullec  any  claim  of  dower  from  fuch  a  raomentary  feifin  in  her  hu&and. 

I  do  therefore  in  the  firft  place  decree,  that  the  cffignment  of 
dower  hy  the  fieriff  he  fet  aftde^  and  that  it  be  referred  to  a  Mafter 
to  inquire,  whether  the  inteftate  became  intitled  to  the  copy- 
holds in  quefllon^  by  virtue  of  furrenders  from  the  tenants  by 
copy  of  court  roll,  or  not  ?  And  whether  he  granted  thofe 
cflates  out  again  by  copy  of  court  roll,  and  not  by  leafe  for 
years  or  lives  ?  And  if  the  intefate  became  intitled  hy  copy  of  court 
roily  and  granted  them  out  again  hy  copy  of  court  roily  then  I  am  of 
opinion  that  the  defendant  Anne  Sneyd  is  not  intitled  to  dower  out  of 
thofe  efaf.es. 

And  as  to  the  lands  whereon  the  leafes  for  lives  or  years  were 
renewed  by  the  inteftate,  I  do  order  the  Mafter  to  inquire 
which  of  thofe  leafes  were  actually  expired  at  the,  time  of  fuch 
renewal,  and  which  not  ;  and  am  of  opinion^  that  the  defendant 
;  Anne  is  not  intitled  to  dower  out  of  an  infantaneous  feifin^  but  that 
fhe  is  intitled  to  dower  out  of  thofe  lands  where  the  Msfler  fhall  fnd 
that  the  leafes  were  actually  expired  ( i ). 

(l)  Reg.  Lib.  ^.1737.  fol  448. 

l7ovtmher  tVt  Hevvey  V.  Hervey. 

lath,  1739. 

riftfi?4?.'     ^^^^  ^'^^^^  Power,  under  the  Divifon,  Of  the  right  Execution  of  m 
Fower,  and  when  a  DefeSi  therein  will  be  fuppHid^ 
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C  A  P.  XLIII. 

Vide  title  Jointenants  and  Tenants  in  Common, 

CAP.    XLIV.  C  444  3 

Ivie  V.  Ivie, 


May;  the  2<1, 
1738. 


Tide  title  Devlfcy  under  the  Divifion^  What  Words  pafs  an  EJlate 

Tail. 


CAP.  XLV. 

CSfQgnce,  mxxm%z%  ana  P|430f. 

(A)  ^^'/^(^fjf  ivill  he  admitted  as  Evidence^  and  will  amount  to  fuf' 
jicient  Proof, 

(B)  Where  parol ^  or  collateral  Evidence^  will  or  will  not  he  admit' 
ted  to  explain^  confirm^  or  contradiEi  what  appears  on  the  Face 
of  a  Deed  or  a  Will, 

(C)  Of  examiniftg  Witneffes  de  bene  efle,  and  ejlahlijhing  their 
Tejlimony  in  perpetuam  rei  memoriam, 

(D)  Of  the  Siifficiency  or  Difahility  of  a  IVitnefs, 

(E)  R.ules  the  fame  in  Equity  as  at  Law. 


(A)  What  will  he  admitted  as  Evidence^  and  will  amount  to  fuf- 
ficient  Proof, 

Graves  v.  Euflace  Budget  Efq;  the  stb, 

1737- 

IT  was  moved  on  the  defendant's  behalf,  that  certain  wit-   Cafe  202. 
nefles  of  the  plalntifl'*s,  who  were  to  prove  exhibits,  might  This  court  wiii 
be  examined  viva  voce  at  the  hearing  of  the  caufe  ;  and  that  an  ing^oje^hibiT 

vi-yu  i/-civ  lit  the 

hearing,  but  not  to  let  in  other  examinations,  and  this  only  at  the  application  of  the  party  who  is  ta' 
jaake  uk  ot'  the  exhibi  s,  but  noinftancc  where  ic  is  allowed  ac  the  'ippHcationot  the  contrary  pjrty. 


order 
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^Bul^^       order  of  the  late  Chancellor,  for  a  commiiTion  to  examine  thetn 
uDGELL.        ^1^^  country,  might  be  difcharged. 

The  motion  was  founded  on  two  things. 
C  445  ]  The  great  importance  of  thefe  exhibits  to  the  merits  of 

the  caufe,  being  receipts  of  the  defendant,  which  he  infilled 
were  forged,  and  had  denied  in  his  anfwer. 

Secondly,  The  ill  ftate  of  health  of  the  defendant  difabling 
him  to  go  down  into  the  country  to  attend  the  commiffion,  in 
fupport  of  which  an  affidavit  of  his  phyfician  was  read. 

On  thefe  matters  it  was  prayed  that  the  witnelTes  might  be 
examined  viva  voce  at  the  hearing,  that  the  defendant  might 
have  an  opportunity  of  crofs- examining  them,  and  fiiting  their 
evidence  ;  and  a  cafe  of  the  Dutchefs  of  Ncwcqjile  was  men* 
tioned  by  Mr.  Fazakerley,  where  it  was  fo  allowed.  This  was 
alfo  prayed  in  honour  of  the  defendant,  he  having  denied  the 
receipts. 

Lord  Chancellor :  I  cannot  allow  the  motion  ;  tiie  conftant 
and  eftablifhed  proceedings  of  this  court  are  upon  written  evi- 
dence, like  the  proceedings  upon  the  civil  or  canon  lav/.  This  is 
the  courfe  of  the  court,  and  the  courfe  of  the  court  is  the  law 
of  the  court ;  and  though  there  are  cafes  of  witnelTes  being  fo 
examined,  yet  they  have  been  allowed  but  fparingly,  and  only 
after  publication,  where  doubts  have  appeared  in  their  depofi- 
tions,  and  the  examination  has  been  to  clear  iuch  doubts,  and 
inform  the  confcience  of  the  court. 

There  never  was  a  cafe,  where  witneiTes  have  been  allowed  to 
be  exaiTiined  at  large  at  the  hearing  ;  and  though  it  might  be  de- 
(irable  to  allow  this,  yet  the  fixed  and  fettled  proceedings  of  the 
court  cannot  be  broke  through  for  it. 

The  utmoft  latitude  the  court  have  taken  in  this,  is  to  allow 
the  proving  of  exhibits  viva  voce  at  the  hearing,  but  not  to  let  in 
other  examinations  ;  and  this  is  allowed  only  where  the  applica-r 
tion  is  by  the  party  v/ho  is  to  make  ufe  of  the  exhibits  :  but  there 
never  was  a  cafe  where  it  was  allowed  on  the  application  of  the 
contrary  party  ;  if  he  is  fufpicious  of  fraud,  he  has  notice,  ari,d 
may  crofs  examine  the  witneffes. 


Eader  Term,  1737. 
Fry  V.  Wood, 

Cafe  203.  A  Greed  in  this  cafe,  where  a  pecfon  has  been  examined  In 
Whereaperfon  ±\.  Chancery,  that  in  a  caufe  at  law  between  the  fame  par- 
iiasbeenexa-  tics,  his  dcpofition  maybe  ufed  in  evidence,  if  it  can  be  proved 
d^Tfitbn  ma^^  ^^"^^  witncfs  is  dead,  or  by  reafon  of  ficknefs,  ^V.  is  not  able 
be^r°eadatiaw^  to  attend,  or  that  he  is  out  of  the  kingdom,  or  otherwife  not 
between  the     amenable  to  the  procefs  of  the  court  (i). 

lame  parties. 

(i)  See  ^^//.A'^Pn.  236.  238,  239. 
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In  Michaelmas  Vacation,  1737- 
■  Goodier  v.  Lale. 

*^T  7"HERE  an  original  note  of  hand  is  loft,  and  a  copy   Cafe  20.4, 
W     of  it  is  offered  in  evidence  to  ferve  any  particular  pur-  where  an  ori- 
pofe  in  a  caufe,  you  muftfhew  fufficient  probability  to  fatisfy  the  g'mai  note  is 
court  that  the  original  note  was  genuine,  before  you  will  be  oHtisoffereT^ 

allowed  to  read  the  copy.  in  evidence,  yo» 

muft  Ihew  the 

original  note  was  genuine,  before  you  will  be  allowed  to  read  the  copy« 


Metcalf  V.  Ives.  ^8th, 

Y'lde  tv^z  Award  and  Arhitrament^  under  the  Dtvifiony  For  what 
Caufes  Jet  aftde. 


\  Michaelmas  Term,  17446 

Omichund  v.  Barker, 
Vide  title  Alien^ 

Ramkijfenfeat  v.  Barker »  ^tcmler^ 

4th.,  1749., 

Vidi  title  Allen. 

Eade  V.  Thomas  Lingood.  and  Others*  Ua^^^tx^i^ 
.  ^  1747* 

Fide  title  Bankrupt,  under  the  Divifiony  Rule  as  to  Examinations 
taken  before  CojnmiJJtoners, 

Evidtnce.    Vide  title  Power* 


Hilary  Term,  1737.  ^  j 

Boden  and  Others,  Affignees  of  Bellow,  a  Bankrupt,  v.  Dellow 

and  Others. 

Vide  title  J5/7/,  under  the  Dlvjfion,  Bills  of  D  If  cover y\  &c. 

(B)  Where  Parol ^  or  Collateral  Evidence  will  or  will  not  be  ad" 
mUied,  to  cxplaiiiy  confi-in,  or  contradicly  what  appears  on  the 
Face  of  a  Deed  or  a  iVilL 

Vol.  I.  G  cr  .  " 


'  Vacation  after  Trinity  Term,  i737» 

iTaylor  v.  Taylor, 

Vide  title  Copy  hold,  under  the  Divifiofiy  In  ivhnt  Cnfes  a  dcfeElrcs 
Surrender ^  or  the  Want  of  zV,  *w\ll  he fupplied  in  Equity, 

M^rch  the  4th, 

1737-  Hut  chins  V.  Lee, 

Cafe  -205.  . 

Bill  brought  to         ILL  brought  to  fet  afide  an  aflignment  of  a  leafeliold  m 
eilate,  and  all  other  the  eftate  and  e{Fe£ls  of  the  plaintifF,  ^ 
l/alehoid  cft  t?,  upon  a  fuggeftion  that  the  fame  was  never  intended  as  an  abfo- 
(£c.  upon  iug-   iQte  alRgnment  for  the  benefit  of  the  defendant,  but  made  only 
gefhnn  .h.tu  ^1^^  plaintiff  of  the  trouble  and  care  of  managing  his  own 

edasanabfo-     concems  2t  that  time,  (being  then  under  great  infirmities  or 
lute^aii-nraent,  j-,Qjy  ^nd  iTiind),  and  fubje£t  to  a  truft  for  the  benefit  oi  the 
tmVuof ^  plain tiif,  if  he  Ihouid  afterwards  be  in  a  capacity  of  taking  care 
piainUit''a  bene-  of  his  owii  affairs, 
fit. 

Though  no  ex-      No  truft  of  any  kind  appeared  on  the  face  of  the  afTignmcnt, 
preio  liuftinthe  but  Upon  the  whole  circumflances  of  the  cafe,  (Wz.)  the  annuity 
inight  be'col-    referved  to  the  plaintifF,  being  by  no  means  equivalent  to  the 
lected  from  cu'-  eflatc  fo  dlfpofcd  of,  the  recital  in  the  deed  of  ailignment,  that 
L^'^ourof  chT'"  ^'^^^^  plaintiff  vv-as  under  a  difiibility  at  that  time,  of  taking  care  of 
affi-nu-iftntitfelf  his  own  affairs,  all  the  efie6ls  in  general  being  afTigned  as  well 
inconrjilentwuh      tiic  Icafchold  cftatc,  and  after  a  general  covenant  in  the  deed 
pofubrritrJ  ^^^"^  ^^^^  defendant,  to  indemnify  the  plaintiff  againft  any  breach 
Chancellor  &a-     of  Covenant  in  the  original  leafe,  and  a  fpecial  refervatipn  to  the 
d^nrc^to^ex  h'in  P^^^^^^^ timber,  t^c,  and  he  to  fet  out,  and  allow  tim- 
this^tranfadion"  t'cr  for  the  rep'air  of  the  eftate  (i),  (a  circumftance  principally 
[  448  3     relied  on  by  Lord  Chancellory  as  not  at  all  reconcileable  with 
an  abfolute  difpofition  of  the  whole  intereft  to  the  defendant), 
and  other  circumflances  raifing  a  ftrong  prefumption  of  a  truft 
intended. 

Tho'  there  can  Lord  Chancellor  admitted  parol  evidence  to  explain  this  tranf- 
be  no  p.iroi  dc-    adion,  VIZ,  declarations  by  the  defendant  at  the  time  the  deed  of 

daration  cl  a  _       '  ,  ,  , 

truft  fmce  the     aliignment  was  executed,  and  afterwards  amounting  to  an  ac- 
a..cv.2.  yet    knowlcdgment  of  fuch  a  truft  as  the  plaintiff*  now  infi  Red  on; 
properYnTvoU-  "^^'^^  ^^'^^  Lordfiiip  faid,  fuch  evidence  was  confiflent  with  the 
aaceoffrdud.     decd^  as  there  was  all  the  appearance  of  an  intended  truft  upon 
the  face  of  it  ;  but  however  though  there  can  be  no  parol  decla- 
ration of  a  truft,  fince  the  ftatute  of  the  29  Car,  2,  yet  this  evi- 
dence is  proper  in  avoidance  of  fraud,  which  was  here  intended 
to  be  put  on  the  plaintiff,  for  the  defendant's  defign  was  abfof 
lately  to  deprive  the  plaintiff of  all  the  benefit  of  his  eftate  (2), 

(1)  Thefe  covenants  do  not  appear    tiff.    Reg.  Lik  J.  1737. /*^.  4^^'  Se« 
n  the  Rp^ifter's  book.  Jhynn  v ,  Thynity    i   Fern.  2g6.  Oldham 

(2)  Decreed,    that    the    defendant    v.  Litchford^    2  Fern.  506.     WlUis  V, 
ili©uld  reccnvey  the  eflat«  to  the  plain-    Iflllis,  pofl,  2  vol  71. 


^^^  '^eaiiDence,  SiKtneflre^,  aunpioof.  44« 


Whitton  V.  RuM.  >/>thsa8th, 

1739- 

TH  E  tellator  left  J.  2c/.  ^^r  ann,  by  a  codicil  to  his  Cafe  206, 
will,  and  after  talking  of  making  another  codicil,  andS.  C.  i  Vef. 
leaving  him  15  /.  per  ann.  more,  the  attorney  told  him,  that  if  a  perforieVcyf 
B.  C.  and  D.  whom  he  had  made  devifecs  of  his  eftate,  would  zol.  ^er  ann.hj 
give  ^.  a  bond  to  pay  him  15/.  per  anit,  it  would  be  fufficient,  acodiciUohis 
accordingly  B,  one  of  the  devifees  prefent  promifed  that  he  and  the  talking  of  mak- 
devifees  nuouldy  and  a  draft  was  prepared  but   not  executed,  ing  anocherco- 
The  teftator  lived  five  weeks  after  this  tranfa6lion,  zndJ,  re.  ^icli  and  leaving 
mained  nine  years  without  demanding  the  performance  of  the  the^attorncySld 
promife,   or  infifting  to  have  the  draft  perfected,  and  then  himft'aunB. 
brought  his  bill.    The  defendant  denied  the  promife,  and  the 
plaintiff's  bill  was  difmiffed  at  the  Rolls,  who  thereupon  appeal-  vifees  of  his 
ed ;  the  cafes  cited  foT  the  plaintifF  were  Oldham  v.  Litchfeld^  1  eftate,  would 
Vern,  506.    nyft?iw,  Thynn^  I  Vern.  296.    DevenjJ/j  \.  Baines^  to^pay  hU-nTf/. 
Precin  Chan,  3.  znd  B/ackettv,  B/ackett,  July        1720.  /er  ^n«.  it  would 

be  fufficient} 

i?.  being  prefent,  promifed  that  he  and  the  devifees  would,  and  a  draft  was  prepared,  but  not  exe- 
cuted j  tellator  lived  5  weeks  after,  and  A.  remained  9  years  without  demanding  the  performance  of 
the  promife  or  draft  to^be  perfcded,  and  then  brings  his  bill,  diftnifftd  at  the  Rolls,  and  upon  appeal, 
flltcree  of  difmiflion  afijrmcd  (i). 

Defendant  by  his  anfwer  infifled  on  the  (latute  of  the  29  Car. 
2.  for  prevention  of  frauds  and  perjuries. 

Lord  Chancellor  ;  Thefe  cafes  upon  the  ftatute  of  frauds  are 
to  be  proceeded  on  with  the  greateil  caution.  The  prefent 
plaintiff  does  not  appear  to  be  any  relation  of  the  teftator,  and 
I  think  there  is  no  ground  on  the  parol  evidence  to  decree  for 
the  plaintiff  in  the  prefent  cafe,  though  the  cafes  cited  go  a 
great  way. 

The  prefent  attempt  is,  in  effect,  to  add  a  legacy  to  a  will  and  ThlscourtwIU 
codicil  in  writing,  by  parol  proof,  vv^hich,  if  relating  to  *  perfonal  "o  a  wiu^pon*^^ 
eftate  only,  ought  not  to  be  allowed  ;  but  this  goes  further,  and  parol  p.oaf,  tho' 
feeks  to  charge  lands  with  an  annuity  of  15/.  per  ann,  without  ^''2!J^y^^^Yefta^t«^ 
writing,  exprefsly  againft  the  ftatute  of  frauds  5  and  in  the  next  ^onx'^'T af^^-rhn 
place  to  have  a  fpecifick  performance  of  an  agreement  not  in  where  ic  tends  to 
writing,  which  this  court  will  not  do.  chpe^lands. 

Neither  is  there,  in  the  prefent  cafe,  any  ground  for  relief  on  ^ 
the  head  of  accident  or  fraud  :  at  the  time  of  making  the  will, 
the  teftator  talks  only  with  one  of  the  devifees  of  giving  15/. 
^er  ann.  more  to  the  plaintiff. 

The  teftator  lived  five  M^eeks  afterwards,  when  it  was  always     Is  not  In  th« 
in  his  power,  but  docs  nothing  towards  it ;  therefore  there  was  Jorruo"eUet'« 
no  accident  to  prevent  it,  nor  is  it  in  the  pov/er  of  tliis  court  to  agaioft'acci- 
relieve  againft  accidents,  which  prevent  voluntary  difpofitions  of  ^ents,  which 

ates  ;  nor  is  there  any  clear  fraud  :  everv  breach  01  promile  tiry  difpoiiaoni 
k  not  to  be  called  a  fraud,  nor  does  it  appear,  that  the  teftator  of  cilaccs. 
was  drawn  in  by  this  promife,  not  to  add  the  legacy  to  this 
codicil. 

(1)  But  fee  Reeclj  v.  Kenrtc^nl,  i  Fef.  123,  and  Drakfonl  v.  U'tlks.  poJl.  T^  vol. 

539- 

G  g  a  As 
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Whit  TON  v.  As  to  the  precedents  cited,  Thyr^n  v.  Thjnn^  Oldham  v.  Lkch" 
RuisEL.     Jield^  they  do  neither  of  them  come  up  to  the  prefent  cafe. 

Blacket  V.  Blachet  depended  on  the  reafon  of  younger  children 
unprovided  for,  yet  that  went  a  great  way.  I  cannot  come  into 
the  reafon  of  this  cafe,  unlefs  for  the  younger  children. 

But  here  the  great  opportunity  the  teftator  had  of  doing  this 
in  a  much  fhorter  way  than  by  bond,  if  he  thought  fit  \  the 
draft  was  imperfe£l,  it  not  being  inferted  what  the  undertaking 
of  the  obligor  fhouid  be,  and  the  length  of  time  before  the  bill 
brought,  are  material  fa£ts. 

Demands  of  this  kind  fhould  be  purfued  very  recently,  for  the 
danger  of  perjury  intended  to  be  prevented  by  the  ftatute,  in- 
creafes  much  more  after  length  of  time,  and  therefore  are  ftrong 
objeclions. 

The  undertaking  and  promife  is  not  by  all  the  perfons  in- 
terefted,  but  bygone  only,  the  cafes  cited  are,  where  the  pro- 
mife is  made  by  the  perfon  folely  interefted,  and  therefore  a 
decree  to  make  the  eftate  liable,  would  be  to  afFeft  perfons  no  way 
concerned  in  the  firft  tranfa^lion,  and  to  charge  him  who  made 
the  promife,  would  not  be  confiftent  with  the  intent  of  the  tefta- 
tor,  who  meant  only  to  charge  the  lands. 

Therefore  I  am.  of  opinion,  the  decree  at  the  Rolls  was  cau- 
tioufly  made,  and  ought  to  be  affirmed. 


[  450  ]    (C)        examining  Wrtnejfes  de  bene  efle,  and  eflaUMng  their 
Tejiimofiy  in  perpetuam  rei  memoriam. 

Augujlthtothy''^  ^he  Earl  of  Suffolk  v.  Green  et  aF. 

1739- 

[Cafe  207.    'T^         plaintiff  brought  his  bill  to  perpetuate  the  teftimony 

<^  ^  2  r  Caf  A  witneffes  to  a  bond,  entered  into  by  the  plaintiff's 
Abr*  ypTpi,  14.  anceilor,'  charging  that  the  defendant  Green^  whom  the  plaintiff 
Bill  brought  to  y/anted  to  examine,  was  very  aged  and  infirm,  and  infifled  in  his 
perpetuate  tne    y^v^    j^^^  ^  was  entered  into  on  an  ufurious  contradl,  the 

teftimony  of  '  .  - 

wltneffes  to  a    defendant  bemg  to  have  i  o  /.  per  cent^ 

bond  charged  to 

be'ufuricus,  and  alledglng  that  the  defendant  Green^  whom  the  plaintiff  wanted  to  examine,  -wras  very- 
aged  and  infirm- 

Grem,  who  was  a  norr-lnee  only  in  the  bond,  demurred,  as  the  bill  fought  to  fubjedl  him  to  a  pe- 
nalty, and  alfo  as  plaintiff  docs  not  offer  to  pay  what  is  really  due. 

If  demurrer  had  ftopt  at  the  firft  part,  it  would  have  been  good,  but  as  it  goes  to  the  perpetwating  the 
teinmony,  it  is  bad,  and  over-ruled,  but  without  prejudice  to  the  defendant's  infifting  on  the  fame 
thing  by  way  of  anfwer. 

The  defendant  demurred,  for  that  the  bill  fought  to  fubje6l 
him  to  a  penalty,  and  that,  on  the  plaintiff's  own  fiiewing, 
there  was  a  great  fum  really  lent,  but  the  plaintiff  does  not  offer 
to  pay  what  is  really  due  to  the  defendant. 

For  the  plainrii?  was  cited  the  cafe  oi'  Shirley  v.  Earl  Ferrers^ 
3  IVms.  77.  where  a  bill  was  brought  to  perpetuate  the  teiti- 
riiony  of  a  wicnefs,  for  fear  he  diould  die  during  a  long  vacation, 
iand  he  was  ordered  to  be  examined  de  bene  ejfe^  where  the  fhmg 
f^annned  into  lay  only  in  the  knowledge  of  the  w^imefs,  and 
I  W3S 


cainntce,  aili'tneires,  anapjoof.  450 

was  a  matter  of  great  importance,  tho  the  nvitnefs  was  7wt  proved      Earl  of 

^"JFFOLK 

Green, 


to  he  old  and  infirni,  "  '  "  *  Suffolk^, 


as 

ne-^ 


The  defendant  Green  was  only  a  nominee  in  the  bond,  and  the 
beneficial  intereft  in  one  Peers. 

Lord  Chancellor  :  So  far  as  the  prefent  bill  prays  the  defendant 
to  put  in  an  anfwer,  fo  far  it  is  a  bill  of'difcovery,  for  the  anfwer 
muft  neceffarily  go  to  the  ufury  charged  in  the  bill. 

The  defendants  have  demurred  to  fo  much  of  the  bill  as  feeks 
any  difcovery,  and  to  perpetuate  the  teftimony. 

As  to  the  firit  part,  that  it  would  fubje6l  the  defendants  to  a  Atrufteehas 
penalty,  the  demurrer  is  proper,  and  if  it  had  gone  no  furtherj  "luch  the  bes 
muft  have  been  allowed  as  an  ufual  cafe.  For  as  to  the  objec-  of  diLcoirf 'a^ 
tion,  that  the  defendant  Green  will  lofe  nothing  by  the  difcovery,  he  that  has  the 
as  he  has  no  intereft  ;  a  truftee  has  as  much  the  benefit  of  the  ^J^^f^' 
pleading  of  this  court,  as  he  that  has  the  equitable  intereft,  nay,  qui  truji\?ui[\- 
the  cejiuique  trufl  is  intitled  to  have  the  privilege  maintained  by  tiexi  to  have  .ho. 
tl'^  truftee.  S tyT" 

truftee. 

*Butas  to  the  other  part  of  perpetuating  the  teftimony,  the  A  piaintiffls in- 
demurrer  is  bad,  for  the  plaintiff  is  intitled  to  perpetuate  tefti-  tied  to  perpetu- 

^^  rr    '  -Cr  ate  the  teftimo- 

mony,  notwithltandmg  nis  not  oiiermg  to  pay ;  and  there  ny  of  witneffes 
is  no  certain  diftin£tion  laid  down,  where  a  man  is  forbid  to  to  an  ufurious 
perpetuate  teftimony,  as  to  perional  demands  againft  himfelf.  ^"ti^^jjg^/dir^hi 
So  far  as  this,  if  proved,  relates  to  the  lofs  of  the  debt,  fo  far  not  oftering  by 
it  may  be  called  a  penalty;  but  a  man  may  bring  a  bill  to  the  bill  to  pay. 
perpetuate  teftimony  in  many  cafes,  where  he  cannot  bring  a  brlngTbUUcT 
bill  for  relief,  without  waiving  the  penalty  ;  as  in  ivcijle^  or  in  perpetuate  tef- 
ihe  cafe  of  a  forged  deed^  or  in  the  cafe  of  infurances  idler  com 
mi/lions  to  examine  v/itnefles  beyond  fea,  as  to  fraudulent  lofies,  crnnot  h 
and  yet  in  many  cafes  fraudulent  loftes  are  ftihjcft  to  a  pen^Itr^  bin  for  reiisf. 
even  fometimes  felonious.    This  bill  is  to  perpetuate  i  ■  ITA'^t"^*  ''.J'.''"^ 

to  a  plain  fail.,  what  the  confequence  of  that  facl  is«  i   -  w^iisj  &i 

ther  confideration.  _  [  *45x  ] 

This  demurrer,  being  bad  in  part,  rnuPc       cv-    •     :  ,  for  Adeinuncria; 
it  is  not  like  a  plea,  which  may  be  al!o*.Yed  in         .   but  a  15  pa--,  u\z\i 
demurrer  bad  in  part  is  void   in   toto    (i)^    and  cannot:  be^j!--'' 
feparated. 

His  Lord Qiip  therefore  held  the  demurrer  to  I  " 
and  ordered  the  fame  to  be  over-riikd,  but  w";  .  j 

the  defendants  infilling  by  way  of  anfv/cr,  2.  / 
difcovery  touching  the  ufuricus  contra<£l  and  uig- 

gefted  by  the  bill. 

(0  Hugo-ins  V.  Ilje  Tork  Buildings  miirrers  to  ths  fume  bi!!.  Bancrcft  V- 
Company,  p'^/t.  2  vol.  44.  Baker  v.  H''ardoi:r,  2  B-j.  C.ha.  lup,  66.  Nof 
Brltchard,  po/l,  2  vol.  389.  Dormer  v.  caa  there  be  a  iiving  of  ;itiy  thing  on  a 
Forttfcue^  poii.  2  vol.  284.  Earl  of  Der-  demurrer.  Gregor  v.  Molef^.vorth,  z  FcJ. 
hy  V.  Dukd  of  Jkbol,    i    Fef  zOy    Met-  iio. 

calf  V.  Iltrveyt    ibid.    24-8.     iiZ/Z'^)  cf        (2)    Anon.    2    Eq.   Jvr.  70.    pi.  7. 
Ssdor  a}7d  Man  v.  Earl  of  Derby,  2  Vcf.     Chimney  \ .  Tahuur.:aiy  pojl.    2  vo!.  39 
357.    Note,  There  cannot  be  two  de-    Harftfonw.  ^Quihcotc,  pojl.  539.  . 

^  S  3 


Limoray  in  raany  ' 
cafes,  wher£  he 


NovmBeytht  Brandhtt  v,  Ord, 

^r-^,  1738. 

^tde  title  Purchafe^   under  the  Divifofty  Of  Purchafers  nviihoui 

Notice, 


(D)  Of  the  Suffdency  or  D  If  ability  of  a  Witncf:, 


Trinity  Term,  1738* 
Cetton  V.  LiittrelL 

Cafe  208.  H  E  pIaintifF*s  counfel  objeded  to  the  evidence  of  Sir 

Tho'  a  wife  is  a  JL  fshn  Chefhire,  as  his  wife  is  charged  with  fraud  and 
chaTed"with'^  mal~pra6lices,  as  his  teftimony  might  be  fuppofed  to  go  ixi 
fraud  and  mal-  favour  of  his  lady,  by  palliating  and  excufing  her  conduft,  in 
pradiccs  yetthe  relation  to  the  procuring  her  hufband  to  be  made  a  truftee  of  the 

■huftanrfhdfbp  ^^^^^  ^^g^^  ^^^^^^  ^^^^         Cotton'^  fettlement ;  and 

admitted  where  befides,  if  the  court  fhould  be  of  opinion  fhe  has  been  guilty  of 
the  intereftof  a  a  fraud,  flic  will  be  Hable  to  cofts,  iind  his  evidence  will  be  fa- 
be^concern«d  ^  vourablc  to  her  With  refpe^l  to  cofts,  and  will  be  in  fome  mea- 
(i).  fure  againft  the  rule,  that  a  hufband  fhall  not  be  examined  for,  or 

againft  his  v/ife . 

[]  452  ]  Mr.  Fazakerley  for  the  plaintiff  irilifted,  that  there  is  no  cafe 
extant,  where  the  rule  laid  down  here  ought  more  ftrongly  to 
prevail,  efpecially  where  there  is  fuch  clear  evidence  of  fraud 
againft  Lady  Chefnre,  It  cannot  be  difputed,  if  fhe  is  liable, 
but  that  the  hufband,  where  the  wife  is  concerned,  muft  be  like- 
wife  liable  ;  and  that  as  every  remainder  to  truftees  to  preferve 
contingent  remainders,  is  a  vefted  one,  or  eife  would  be  bad,  Sir 
yoh?i  Chcfoire  is  concerned,  for  if  the  court  fnould  determine  in 
favour  of  the  plaintiff,  he,  as  having  the  legal  eft  ate,  muft  be 
decreed  to  convey. 

The  obje£fion  will  hold  flill  ftronger  againft  Lady  Chefhiris 
evidence,  becaufe  fhe  is  concerned  in  intereft  in  the  event  of  the 
fuit,  as  fhe  may,  or  may  not,  be  liable  to  cofts,  according  as  the 
court  fhall  determine  upon  the  merits  of  the  cafe.. 

The  counfel  for  the  defendant  faid,  the  principal  queftion 
is,  Suppoling  that  Sir  John  Chefiire  ought  not  to  be  examined 
where  the  wife  is  concerned,  yet,  whether  the  evidence,  both 
of  him  and  Lady  ChefJjire,  fliould  not  be  read,  as  here  is  a  third 
perfon  who  is  greatly  interefted  under  the  fettlement  of  Mr. 
Chttot7\  and  can  produce  no  evidence  fo  material  as  Sir  John 
Chefhire^^  who  had  the  framing  and  perufing  of  the  whole 
conveyance. 

The  chief  cafe  relied  upon  for  the  defendants  was  Tyrrel  r. 
Holt,  where  IVard  and  JVilhraham^  truftees  through  the  whole 
cftate,   (Sir  John  Chefb'we  being   only  a  truftee  to  preferve 

(i)  Sgq  Har.  C»,  Litt,  6.  b»  note  6. 

con- 
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€t3i5ence,  mitntKt^,  ana  p?cof.  45a 

contingent  remainders),   were    charged   with  fraud,    and  yet  Cott-w 
the  court  of  King's  Bench,  upon  an  iffue  of  fraud,  direded  Luithel. 
out  of  Chancery,  admitted  them  upon  folemti  debate  to  be 
examined. 

Lord  Chancellor :  The  reafon,  why  perfons  who  at  law  are  a  perfoi  who  at 
put  mto  xho.  fun :d cum  ,  are  yet  admitted  as  witnefles,  is,  that  la-.^  u  ru:  nto 
that  they  may  not  be  made  parties  to  a  caufe  only  to  take 
their  evidence  :  but  notwithflanding  this,  if  there  is  a  ftrong  evi-  wicneis,  chdt  he 
dence  againfl  tihe  ftmulcum  m2.n,  th-Atht  \s  particeps  crlminisy  the  ^H-^^^^!^^.^^-^ 
court  will  exclude  him  from  being  a  witnefs.  to  taks'^off  his^^ 

When  this  objedion  was  fir  t  Itarted,  I  muft  confefs  I  was  evidence  j  kit 
very  doubtful,  whether  the  depofitions  of  Sir  John  Chefiire  and  jj^.f ^els^Tl 
Lady  Chefiire  ought  to  be  read:  but,  upon  the  matters  being  ce/^scr  minis,  he 
fully  difcuiTed,  I  am  of  opinion  that  the  objedtion  goes  only  o  will  be  excluded 
their  credit,  and  not  their  competency.  wknefs!'^^  * 

As  to  Lady  Chefijire^  the  objection  depends  upon  thefe  con- 
fiderations.  Whether  fhe  has  been  properly  made  a  defendant : 
Now  I  will  not  fay  fhe  has  improperly  been  made  a  defendant, 
becaufe  it  was  neceffary  in  order  to  a  difcovery  \  but  it  was  im- 
proper fhe  fliould  be  brought  to  a  hearing,  for  flie  is  no  ways 
concerned  in  intereft  in  the  event  of  this  fuit,  as  ftie  was  barely 
an  agent  for  M.r^.  Luttr el ^  and  confequently  no  decree  can  be 
made  againfl  her. 

I  will  not  fay  but  there  might  be  a  cafe,  where  it  was  necef- 
fary  to  bring  fuch  a  perfon  to  hearing  ;  as  fuppofe  A,  (hould,  by 
fraud,  obtain  a  conveyance  for  his  own  benefit,  where  it  ought 
to  hzive  been  in  trufi:  only,  there  might  be  a  decree  againft  fuch 
a  perfon. 

But  this  is  a  bill  brought  merely  to  have  a  reconveyance  from    [  453  1 
the  perfon,  to  whom^  it  is  alledged  the  eftate  is  fraudulently  and 
illegally  conveyed. 

But  if  there  is  no  decree  againft  Lady  Chefinre,  how  is  it  pof- 
fible  that  coils  fiiould  be  given  againft  her,  for  if  llie  is  no  wa 
concerned  in  intereft,  there  can  be  no  decree. 

The  confequence  of  this  is,  that  the  objeclion  goes  only  to 
Iier  credit,  and  not  to  her  competency. 

The  next  confideratlon  is  as  to  Sir  John  Che/J:ire  ;  and  as  I  am 
of  opinion  that  my  Lady  Che/hire's  depofition  fiiould  be  read, 
the  reading  his  depofition  is  a  confequence  of  it ;  for  it  would 
be  very  ftrangc  to  reje£l  his  teftimony,  when  there  is  not  the 
ieaft  colour  to  fay,  that  he  is  concerned  in  the  fraud. 

I  do  not  know  any  cafe  in  this  court,  where  a  feme  covert  Where  a  fem« 

has  been  guilty  of  a  fraud  folely,  without  the  hufband,  and  g^j^J, y  ef-^/j""^ 

where  he  has  no  benefit  at  all  from  it,  that  he  Ihould  fuffer,  iclciy -.vidiouc 

it  would  be  extremely  hard  to  fiiy,  that  he  fnould  pay  cofts  ;  the  huibuui,  na 
XI  r  I  1     T  1    1-  1  11  picceJcntor  chc 

1  know  01  no  precedent,  nor  do  1  believe  tiie  court  wouul  cou.t  m:k.ing 

do  it.  him  pay  coilt. 

The  depofitions  of  Sir  john  and  LadyCZ^ij/l\iv  read  accordingly. 


Gg4 


453  (Eijfucnce,  mimm^,  ann  Fjcof. 


(E)  Rules  the  Jams  in  Equity  as  at  Law* 

Michaelmas  Term,  1737. 
Manning  v.  Lechmere, 

Cafe  209.    Y  ORB  Chancellor:  The  rules  as  to  evidence  are  the  fame 
The  rules  as  to   X-/      equity  as  at  law,  and  if  A,  was  not  admitted  as  a  wit- 
evidence  are  the       f.  1         .  1     1  1         r  -11  ,   .  . 
fame  m  equity   i^^fs  at  the  trial  there,  becauie   materially  concern-ed  in  m- 

asatiaw(i).     tereft,  the  fame  objection  will  hold  againft  reading  his  de- 
pofition  here. 

Where  two  There  are  many  cafes  where  leafes  are  granted  to  perfons,  in 

leafes  arcfetup,      ...        „  „         ^         i       i     r  i  ^  r  n  i/i 

you  cannot  read  which  polieilion  upon  that  leaie,  and  payment  oi  rent,  lhall  be  a 
one  of  them,  till  prefumption  of  right  in  the  lefTor,  till  a  better  is  fhewn ;  but 
^f<^Tt^oT^unltv  '^^^^  leafes  are  fet  up,  you  cannot  read  one  of  them,  till 
that  leafe.        you  have  proved  polTeffion  under  that  leafe. 

To  fhew  a  title  Receipts  for  rent  are  not  a  fufficient  evidence  of  a  title  in  the 
^m^^xov'tzz  Icffo^j  unlefs  he  proves  adlual  payment,  efpecially  where  the 
tuai  payment  of  perfon  who  has  figned  the  receipt  is  living,  for  he  ought  to  have 
rent,  receipts    been  examined  in  the  caufe. 

alone  will  not  do. 

Bailiffs'  rentals      Where  there  are  old  rentals,  and  bailiffs  have  admitted  money 
paymelitsr^  °    received  by  them,  thefe  rentals  are  evidence  of  the  payment, 
becaufe  no  other  can  be  had. 

(1)  G^^n?i  V.  Bank  ef  England y  2  Vef,  41. 


£         j  After  Hilary  Term,  1736. 

^he  Dutchefs  of  Maflhorough  v.  5z>  Thomas  Wheat, 

Cafe  210.  J  ORB  Chancellor  laid  it  down  in  this  cafe,  that  Makers 
Mafters  in       JLj  'y^  Chancery  in  reports  which  are  fpecial,  are  not  to  fet  forth 

Chancery  in         ,  .  ,  .\      ^    F        .    .  •      i  i  n  t 

reports  are  only        evidence  With  their  opinions  upon  it,  but  only  to  itate  the 
to  itate  bare      bare  matter  of  fa£l,  for  the  judgment  of  the  court,  in  the  fame 
snai^tersoffaa*   manner  as  in  courts  of  law,  they  only  ftate  the  fads  allowed  by 
both  fides  in  a  fpecial  verdidl,  but  never  meddle  with  any  pai£ 
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CAP,  XLVI. 

€j:eciitc5?g  aim  SIGminiGratoiS. 

(A)  Who  are  intitled  to  a  Dtflrihution,  , 

(B)  Of  Admlnijlrationy  tofwhom  to  be  granted* 

(C)  Of  Remedies  by  one  Executor  or  Admitufrator  agatrfl  another y 
and  how  far  the  one  foall  be  anfuoerable  for  the  other, 

(D)  What fiall  beJJfets.  ^ 

(E)  Ru/e  where  a  Bill  is  brought  againfl  an  Executor  of  an 
Executor, 


(A)  JVho  are  intitled  to  a  Difttibution, 

urant  and  Frances  his  Wife,  Adminiftratrix  of  >  y,,  . 

Anne  Prefwood,  deceafed    S  ^^^^"^^^s.     Jur.  the  3otb, 


nomas  Prejlwod  and  Charlotte  Ann  Prefliuood"^ 

Infants,  by  their  Mother  and  Guardian,  and  >  Defendants. 
Ambrofe  Rhodes  and  Elizabeth  his  Wife,  J 

jN N E  Prejlwood  died  inteftate,  and  letters  of  adminiftra'  Cafe  21  r. 
tion  were  granted  to  the  plaintiff  Frances  as  her  aunt,  and  s.  c.  cited, 
one  of  her  next  of  kin,  who  would  have  diftriouted  tlie  per- ^  Vef.  215. 
fonal  eftate  to  the  inteftate's  next  of  kin,  according  to  their  in- 
tereils,  *v/ithout  fuit  \  but  defendants  infffting  thej  are  feveraily  Lmrde^-ee  of 
intitled  to  the  whole,  the  bill  is  brought  in  order  that  an  account  relation  to  in 
may  be  taken  of  the  inteftate's  perfonal  eftate,  and  that  the  equa^fy'^'^'t 
fhares  of  all  perfons  maybe  afcertained,  and  the  plaintiffs  in  under  the  fti- 
right  of  Frances  claim  one  third  of  the  perfonal  eftate  for  their  ^^^^"^  ^iitribu- 

r  ^  tions  (i). 

,       .  '  No\-ightof 

rcprcfcntation  here,  but  muft  take /^y-  capita  and  not ptrjiirpts  (i). 

The  defendants  y^f«^r(9/^  Rhodes  and  Eliznhtih  his  wife  in- [  *455  ] 
fiftcd  that  in  cafs  the  plaintiffs,  in  right  of  Frances,  are  in- 
titled  to  a  third,  they  in  right  of  the  defendant  Elizabeth  are 
intitled  to  a  like  ihare,  fhe   being  the  plaintiff  Frances's  only 
niler. 

(1)  Loyd  V.  Tench;  2  T*./.  213.  Page  Dezocs,  3  P.JV.^o.  Sianh'v  v.  Slanki, 
y.Cook,  2         214.  cited.  pof,  456.  v.  T-nch,    2  Fcf,  zx'l, 

(2)  Wa'jh  V.  irrJjb,    1  Eq.  Ah.  249.    i'agt  \.  Cock/  z  VeJ.  214.  cited. 
7.  Pn.  Cha.  54.    S.  C.    Da-virs  v. 

The 


i 


4SS 


Dbrant  -v.     The  defendants  Thomas,  and  Charlotte  Anne  PredivooiU  who 
Pae-stwood,        j^i^g  Qj^jy  (^l-^ii^i^gj^  Qf  Thomas  Preftivood  dcceafed,  who  was 
the  only  brother  to  the  inteffcare,  infill  that  they,  as  reprefenta- 
tives  of  their  father,  and  neareO:  of  kin  to  the  inteftatc,  are  in- 
titled  to  the  vvhole  perfonal  eftate. 

Lord  Cha-ncellor  :  As  by  our  computation  the  aunts  and  ne- 
phews are  in  equal  degree  of  relation  to  the  inteftate,  they  are 
equally  intitled  under  the  ftatute  of  diflributions,  and  no 
right  of  reprefeniation  can  be  here  allowed,  and,  according  to 
the  authority  of  many  cafes,  they  are  to  take  per  capita,  and 
not/j^T  Jiirpes^  and  therefore  his  Lordfhip  dire£ledj  after  the 
fatisfaclion  of  debts,  the  clear  furplus  of  the  inteftate's  per- 
fonal eftate  to  be  divided  into  four  equal  parts,  one  fourth 
to  the  plaintiffs,  one  fourth  to  the  defendant  Thomas  Prejliuoodj, 
one  fourth  to  the  defendant  Charlotte  A?me  Prejliuood,  and  the 
remaining  fourth  to  the  defendant  Rhodes,  and  Elizabeth  his 
wife  (  I ) . 

Horrel  v.  White,  in  the  Court  of  Exchequer^  and  Grainger  V* 
Granger  before  Lord  T  aibot,  were  cited. 

(I)  Reg.ULA  i-jii^fol  761. 


il%the  14th,    Hans  Stanley  Efq;  and  Elizabeth,  Anne^  and  Sarah") 
■^^?9*                 Stanley  {his  Si{[tYs)lnhntS3hy Ed-ward  I-Iooper,>  Plaintiff?. 
Efq;  their  next  Friend,  ■   j 

Phillippa  Stanley,  Widow,  and  Anne  Stanley,  Widow,  DefendantSo 

Cafe  212.  rrr-ILLIAM  Stanley  and  Anne  his  wife  had  two  fons,  George 
S,C.2Vef.a3  3.  and  Hoby,  who  leverally  married  in  their  father's  iife-timej 

^mfliam  Stanley,  William  the  fatlier  dies,  Amne  his  wife  furvives  him,  George  after- 
and  Ann  his  *wards  dies,  and  leaves  fevernl  children,  who  are  IVill  living;  then 
wife,  had  two    j-^^^   ^i^^  inteilate  (\ca.vin^  Phillippa  his  wife)  poffeffed  of  a  very 

foiis,  George  arid  ,  r       i     a.  a  xjr  /  r  J 

Hoby,  who  fe-  large  perfonal  eltate. 

verally  married 

in  their  father's  life-time  j  JVilliamt\\Q  father  dies,  Ann  his  wife  furvives  him.  Cifcr^tf  afterwards 
dies,  and  leaves  feverai  childre;i,  who  are  ftill  living,  then  i/o^_y  dies  inteftate,  leaving  Pi>i////'/a  his 
wife  poffeffed  of  a  very  large  perfonal  eilace. 

The  children  of  Georgehnng  a  bill  againit  Phillippa,  v/ho  has  adminiftered  to  her  hufband,  and  alfo 
againfl  yfraf  their  grandmother,  infilling,  tiiat,  as  die  reprefentatives  of  their  father,  they  were  inti- 
tled wi^th  their  grandmother  to  one  half  of  the  moiety  of  the  inteitate  s  eftate,  the  wife  being  intitled 
to  the  other  moiety,  by  the  22  iSf  23  Car.  7..  10. 

The  refidueofthe  inteftate's  eftate,  after  fatlsfadion  of  debts,  diredted  to  be  dividedinto  four  equal 
parts,  tivo  fourths  thereof  to  be  regained  by  Fbillippa  the  inteftate's  widow,  one  other  fourth  part  to  be 

to  Anne  Stanley  the  inteftate's  mother,  and  the  remaining  fourth  part  to  be  laid  out  in 
annuities,  in  the  nameof  the  accomptant  general,  fubje£l  to  the  order  of  the  cour;:,  for  the  benefit  of 
the  children  of  George,  equally  to  be  divided. 

£  ^456  ]  The  children  of  George  bring  this  bill  again fl  Phillippa,  who 
had  adminiftered  to  her  hufband,  and  alio  again  ft  An7ie  their 
grandmother,  infilling  that,  as  the  reprefentatives  of  their  fa- 
ther, they  were  intitled  with  their  grandmother  to  one  half  of 
the  moiety  of  the  inteftate's  eftate,  the  wife  being  intitled  to  the 
other  moiety  by  22      23  Car»  2.  cap^  10. 

It 


It  was  infifted  for  the  plaintiffs,  that  by  the  ftatute  of  i    Stanley  v. 
Jac,2,  cap,  i^^  fee,  7.  it  is  eiraaed,  that  if  after  the  death  of  ^"^^w^^^* 
the  father  any  of  his  children  fhould  die  inteftate,  without  v/ife 
or  children  in  the  Ufe  of  the  mother,  every  brother  and  fifter, 
and  the  reprefentatives  of  them,  fliall  have  an  equal  (liare  with 
the  mother. 

In  this  cafe  there  is  a  wife  left,  but  the  intent  of  the  a£l  was 
to  put  the  inteftate's  brothers  and  (ifters,  and  their  reprefenta- 
tives, in  the  fame  light  and  condition  with  the  mother  ;  fo 
that  whenever  the  mother  was  intitled,  the  brothers  and  fifters, 
and  their  reprefentatives  {^per  Jlirpes)^  were  to  have  an  equal 
fhare  with  her,  and  cited  the  cafe  of  Keikuay  v.  Keihuay^  % 
Wms,  344.  { I ),  Pafch,  i2  Geo.  which  was  as  follows  :  The  plain- 
tiff was  the  widow  and  adminiftratrix  of  one  that  died  intefcate 
having  no  children,  but  left  a  mother,  a  brother  and  fifter, 
and  brother's  children,  and  it  was  decreed  the  wife  fliould  have 
a  moiety,  and  the  other  moiety  cquully  to  the  mother,  brother 
and  fifter,  and  brother's  children,  (as  reprefentatives  of  the 
father Jlirpem),  which  cafe  is  exa£lly  the  fame  with  the  pre- 
lent  in  every  circumftancc,  except  that  in  the  prelent  cafe  the 
inteftate  had  no  brother  and  fifter  living  at  his  death,  which  is 
tiot  material,  in  regard  that  the  children  of  the  brother  take  by 
way  of  reprefentation. 

It  was  infifted  for  the  defendant,  the  inteftate's  mother,  that 
thefe  ftatutes  are  to  receive  a  favourable  conftruilion  to  exclude 
reprefentations  in  a  remote  degree,  in  refpeft  of  collaterals, 
agreeable  to  the  cafe  of  Carter  v.  Crawley,  Raym*  496.  and  that 
the  words  in  the  ftatute  of  James  are  in  the  conjun6.live,  and  re- 
quire a  brother  or  fifter  to  be  m  ej},  as  well  as  reprefentatives  of 
brothers  and  fifters  to  make  a  cafe  within  that  ftatute. 

It  has  been  determined  that  when  the  intejlate  leaves  brother's  y^^i^^^  |^^^^ 
or  fifter's  children,  and  no  brother  or  fifter,  fuch  children  take       icavci  bro-* 
per  capita^  as  next  of  kin,  and  not  by  reprefentation,  Eq,  Cuf,  there  or  fi iters 
Abr,  249.  WaWj  ai^.  Wallh  ;  and  that  the  conftruftion  of  the  '^"'k^'^?' 

-ty       y      ^  ■  1-    11       •  ,    .  ,  Jiobrodicror 

Itatute  was  the  lame  it  a  man  diedleavmg  aunts  and  nieces,  and  fiitur,  they  tak« 
no  brother  or  fifter,  fuch  aunts  and  nieces  would  all  take  per  P-'' ^^P':[^_^ 
mpita^  and  the  nieces  could  not  take  per  Jl'irpes  \  and  yet  if  the  not  b^repref-n^ 
father  of  the  nieces  had  been  living,  he  would  have  taken  the  tations  Soifhc 
whole,  and  this  was  determined  in  the  cafe  olDurant  and  Frefl-  ^^-^^'^s 

,         J     «v  o  /-   X  auncsand nieces, 

.^oody  June  30,1738(2).  ,  ai^d  no  brocher 

or  fifcer,  fhcy 

would  all  take  ^er  cabita,  but  if  the  father  of  the  nle^et  had  been  living,  he  would,  have  takei^ 
the  whole* 

And  from  hence  it  was  argued,  that  as  there' was  no  brotlicr    [  ] 
or  fifter  of  the  inteftate  living,  if  the  plaintifts  in  this  cafe  took 
any  thing,  it  muft  be  necefiarily  per  capita,  and  not  by  reprefen- 
tation ;  that  when  brother's  children  take  per  capita,  tliey  muit 
neceflarily  take  as  next  of  kin,  becaufe,  as  they  are  not  in  equal 

(I)  I  Stra.  yio.S.  CGilL  Rep.  i3g,  (2)  .^7;//.' 454.  S.  C.  Sec  the  cafes  in 
S.  C.  2  Eq.  Ab*  441.  S.  C.  //,  47.         the  notes. 

degree 


457  emntm  ann  aamiiu'ffratoig. 

Stanliy  V,  degree  with  the  inteftate's  mother,  they  could  not  otherwife  tskc 

And  it  was  further  urged,  that  if  they  were  intided  by  re- 
prefentation,  it  might  be  carried  to  the  fourth  or  fifth  genera- 
tion, for  there  was  nothing  to  reftrain  it  in  this  a£l,  as  there  was 
in  the  ftatute  of  diftributions,  which  would  create  great  con- 
^fufion  and  fra£i:ion6  in  the  ellates  of  intejlates. 

Lord  Chancellor    There  are  two  qucftions  in  this  cafe. 
Firjl^  Whether  the  plaintiffs,  who  are  the  nephews  and  nieces 
of  the  intcflate,  fhall  fhare  with  the  inteilate's  mother, 
there  being  a  widow  of  the  inteftate  ? 
Secofidljy  Suppofmg  they  may  fhare,  notwithflanding  that  ob- 
je£lion,  whether  they  can  come  in,  in  refpecl  that  there  is 
no  brother  or ftjler  of  the  inteftate  living? 
The  ftatute  of       As  to  the  firfl,  it  is  diredliy  within  the  cafe  of  Keilway  and 
diftributions,     Keilivay,  and  I  am  fatisfied  with  the  reafon  of  that  cafe.  It 

and  die  ftatute      ,  .  n      o-  r    ^  '  r     •        i      n  r 

Gijac.7..  very  depends  upon  the  conitruchon  of  the  provifo  m  the  ftatute  of 
incorreaiy  pen-  James,  which  is  vcry  incorrcftly  penned,  and  fo  is  the  ftatute  ef 
fo^rt' thela^teris  <^^ft^^'jt)utions  ;  and  therefore  a  conftrudion  is  to  be  made  upon 

to  be  conftrued 

the  fecond  ftatute,  according  to  the  intent  and  meaning  of  the 

•according  to  the  legillature, 

legiflatute.^^  Upon  the  flatute  of  diftributions,  the  defcending  line  ex- 
cluded all  collaterals,  and  afterwards  went  to  the  next  of  kin  ; 
fo  that  the  father  or  mother  wpuld  take  ail.  As  fuppofe  a  rich 
citizen  died  intejlafc^  his  fhare  would  all  go  to  the  mother  j  there- 
fore the  fubfequent  Itatute  intended  flie  ihould  have  a  provifion 
only  equal  with  a  brother  and  fifter  of  the  inteflate. 

As  to  the  fecond  queflion,  it  is  a  new  one  \  for  the  inteftate 
has  left  no.  brother  or'fifter  for  the  mother  to  collate,  or  fliare 
equally  with. 

The  cafe  of  Waip^  v.  Walp^  is  grounded  upon  the  ftatute  of 
Car.  2.  fec,.^.    The  words  of  the  a6t  do  fuppofe  that  there 
muft  be  feme  perfons  to  take  in  their  own  right,  and  others  in 
right  of  reprefentation    but  the  ftatute  of  James  2.  is  of  a  dif- 
ferent kind,  and  lets  in  another  perlon. 
The  word  and       Here  is  a  mother  takes  an  origulal  iliare  in  her  own  right, 
inthe      ifx-   and  the  brothers  and  filters  children  talie  as  if  the  brother  and 
cTy^^im^n^^d'-'  ^^^^'^  living  \  for  die  word  mid^  immediately  preceding  the 

ately  precedir.g   wois\?,  the  reprefentatives^  muft  be  conftrued  in  the  disjundive. 

the  words  the 

reprejenthes,  miift  be  confcraed  in  the  disjunctive. 

The^provlfo  in  As  to  the  objection,  that  fuch  reprefentation  might  be  carried 
^jlmefh  tohl  feverai  generations,  I  think  that  confequence  does  not  foilow,. 
incorporated  in-  for  the  provifo  in  the  ftatute  of  James  is  lo  be  incorporated  into 
to  the  ftatute  of  the  ilatute  of  Charles^  which  expire fsiy  fays,  that  repreientations- 
it  flysj^that  ^'^'^^  ^'^'^  Carried  beyond  brother's  arid  filter's  children  ;  and 
reprefsntacions  this  IS  agreeable  to  the  rule  my  Lord  /fr/Zt- lays  down  in  i  Ventr* 
fii  h  notbe  car-  ^v^^j-  ft-^^utcs  made  part  materia  fhall  be  ccnflrutd  into  oner 

riea  bevond  bro-  . 
thers  and  fillers  anOtiiCr. 
ehilciren.  The 

rule  is,  th^it.  ftaaues  liiad?  J>.rri  matsr'ta  fhall  li=  conftxacd  into  aac  a::o-b.er, 

I  think 


Crecuto20  anti  atmifnfffi'atoj^v  458 

T  th'nk  the  ftatuteof  James  intended  to  let  in  the  rule  of  the  STAfrti-rv. 
civil  lav/,  which  contained  three  lines,  afcending,  defcending,  ^^awley. 
and  collateral ;  the  defcending  line  abfolutely  excluded  all  others, 
the  afcending  excluded  all  collaterals  except  brothers  and  fifters, 
and  they  took  alike. 

His  Lordjhip  therefore  ordered  the  refidue  of  the  inteftate's 
cftate,  after  fatisfa£lion  of  debts,  to  be  divided  into  four  equal 
parts,  and  two  fourth  parts  thereof  to  be  retained  by  the  defend- 
ant Phillippa  the  inteftate's  widow,  and  one  other  fourth  part  to 
be  paid  to  the  defendant  Anne  Stanley  ,  the  inteftate's  mother,  and 
the  remaining  fourth  part  to  be  laid  out  in  South-fea  annuities,  in 
the  name  of  ths  Accomptant  general,  fubjeft  to  the  order  of  this 
court,  for  the  benefit  of  the  piaintifFs  the  infants,  equally  to  be 
divided  (i). 


(i)  Reg.  Lib,  B.  fol  283. 


(B)  Of  Adminyiratlony  to  whom  to  be  granted. 


Charles  Humphrey^  Adminiftrator  of  the  Goods"!  May  the  iSth, 

un-adminiftered  of  his  Sifter  Mary   Scarlet,  (  plaintiff 
Widow  of  William  Scarlet,  and  formerly  the  f 
Wife  of  John  OJhorne,  deceafed,    J 

Thomas  Bulleny  and  Anne  his  Wife,  Adminiftra-T 

trix  of  the  faid  William  Scarlet,  who  was  Ad-  >  Defendants, 
miniftrator  of  the  faid  Mary  Scarlet,     —  j 

A  Survives  her  firft  huft)and,  who  left  her  a  legacy,  and  in-   Cafe  213. 
•  'termarries  with  B,    She  dies,  the  legacy  being  unreceiv-  s.  c.  2  Eq.  Ca. 
ed  by  B.  during  her  life,  but  after  her  death  he  took  out  admi-  Ab.  4.'5.  pi,  ai, 
niftration  to  her,  but  died  himfelf  before  'the  legacy  came  to  his  ^'jj^'gY  ^J"g 
hands,  and  his  adminiftrator  gets  it  in,  and  the  adminiftrator  ^.  lurvives'her 
de  ho7iis  non  of  the  wife  brings  his  bill  to  have  this  legacy,  re-  firit  huiband, 
ceived  by  the  adminiftrator  of  the  hufband,  paid  over  to  him  i^a^cyffJiedies 
as  the  legal  reprefentative  of  the  wife.  the  legacy  being 

unreceived  by 

the  fecond  hufband  during  her  life,  but  after  her  death  he  adminifters,  and  dies  before  thi  legncy  c  iine 
to  his  hands  j  his  adminiftrator  gets  it  in,  and  the  adminiftrator  de  bonn  nsn  of  the  wife  brings  chis  bill 
for  the  legacy. 

Equity  confiders  the  adminiftrator  de  bonh  non  as  ■».  truftec  for  the  adminiftrator  of  the  huft)And,  who 
having  an  abfolute  right  by  furviving  his  wife,  his  adminiftrator  ought  to  have  tlie  bcnclit  of 
it  (I). 

Durrng  the  coverture,  hulb  ind  and  wifa  arc  but  one  pcrfon  j  but  when  fhc  dies,  he  has  a  right  to 
adminiftcr  exclufivc  of  all  other  pcrfons. 

(i)   See  Cart  v.Rees,  2  Eq.  Ab.  423.     Elliot  v.  Colliery  pojl.   3  vol.  526.    I  /v, 
/./.  7.  i/'.^r.  381.  S.  C.  cited.    LaAy    15.S.  C   \  H  'llj.  \bo,  ^.  C 
Aij:oaghh  cafe,    I  P,  }V.  382.  cited. 


Mr.  At- 


45^  Creciito?0  ana  atimim'itratoijs. 

HuMPHar-Y  My.  Attorney  General  for  the  plaintiff  contended,  that  a  hu^ 
v.   uLLEK,    band  and  wife  in  law  are  but  one  perfon,  and  confequently  no 

relation,  nor  intltled  to  adminifler. 
f  459  ]  Lord  Chancellor  :  During  the  coverture,  they  are  but  one  per- 
fon  ;  but  when  that  coverture  is  diflblved  by  the  death  of  the 
wife,  the  hufband  is  certainly  the  next  friend  and  neareft  rela- 
tion, and  has  a  right  to  adminifter  exclufive  of  all  other  per- 
fons.  At  common  law  no  perfon  at  all  had  a  right  to  admini- 
fter, but  it  was  in  the  breaft  of  the  ©rdinary  to  grant  it  to 
whom  he  plcafed,  till  the  ftatute  of  the  2ift  of  Hen.  8.  which 
gave  it  to  the  next  of  kin  ;  and  if  there  wete  pcrfons  of  equal 
kin,  which  ever  took  out  adminiftration  was  intitled  to  the  fur- 
plus  ;  and  for  this  reafon  the  ftatute  of  diftribution  was  made,  in 
order  to  prevent  this  injuilice,  and  to  oblige  the  adminiftrator  to 
diftribute. 

The  qucftion  here  is,  V/hether  the  adminiftrator  de  honis  non 
of  the  wife,  or  the  adminiftrator  of  the  huft)and,  is  intitled  to 
this  legacy  ? 

I  thmk  clearly  it  was  a  vefted  intereft  in  the  hufband,  and 
therefore  his  adminiftrator,  as  his  reprefentative,  is  intitled  to 
it,  without  being  obliged  to  make  diftribution  ;  for  the  hufband 
is  not  within  the  equity  of  the  ftatute,  and  it  is  explained  be- 
fidcs  by  the  laft  claufe  in  the  ftatute  of  frauds  and  perjuries  (i), 
fee.  ■25.  "And  for  the  explaining  an  aft  this  prefent  par- 
"  llament,  intituled^  An  a£t  for  the  better  fettling  of  inteftate$ 

eftates,  be  it  declared,  that  neither  the  faid  aft,  nor  any 
*^  thing  therein  contained,  fhall  be  conftrued  to  extend  to  the 

eftates  of  feme  coverts  that  fhall  die  inteftate,  but  that  their 
*'  hufbands  may  demand,  and  have  adminiftration  of  their 
^'  rights,  credits,  and  other  pcrfonal  eftates,  and  recover  and 
"  enjoy  the  fame,  as  they  might  have  done  before  the  making 
«  of  the  faid  aft." 

Notwithftanding  by  the  rules  of  the  common  law  the  admi- 
niftrator of  the  wife  is  intitled  to  it,  being  a  chofe  in  a£lion,  not 
received  or  got  in  by  the  hufband  in  his  life-time,  yet  equity  will 
confider  fuch  adminiftrator  as  a  truftee  for  the  adminiftrator  of 
the  hufband,  for  the  hufband  having  an  abfolute  right  to  it  by 
furviving  his  wife,  his  adminiftrator  ought  to  have  the  benefit  of 
it  j  and  therefore  the  plaintiff's  bringing  this  bill  is  a  breach  of 
truft,  and  I  difmifs  it  with  cofts,  and  decreed  accordingly. 
For  the  plaintiff  was  cited  Burnet  v.  K^najion  *,  and  for  the  d^^. 
fendant  Huntley  v.  Griffith  f . 

(l)  29  Car.  2,  f,  3.  fee.  25* 


«  Prtc.  'm  Chen.  iiS,  and  in  %  Vtrn.  401.  f  ikfo.  452. 


(C)  Of  Remedies  hy  cne  Ey.ecutor  or  Admlmjiratcr  arralpjl  ano- 
ther y  and  hoiv  far  one  Jijall  he  anjwcrahle  for  the  other, 

November  the 

Hud/hn  Y,  Hudfon.  7^^.  i737. 

Cafe  2  r4. 

70  H  N  Hudfon  dying  inteftate,  and  unmarried,  letters  of  S.  C,  cited 
adminiftrntion  to  him  were  granted  to  the  plaintiff  and  cne  ^jjl^^j^j^j'^ 
Wiiliam  Hudjon^   who  prevailed  on  the  plaintiff  to  join  and  ^nd^'^!'.  ad- 
cxecute.  feveral  letters  of  attorney  to  the  defendant  i>V//flw///  rnlniltracors  tr^ 
Hudfon,  then  in  Flanders,  and  alfo  to  another  defendant  Jofeph  7- -"^v^ 'f^^''^ 
Jriudfon^  then  m  London^  impowenng  them  to  get  m  the  errects  byietcersof 
of  the  inceilate.    After  the  defendants  had  reeeived  fome  of  the  attorney  to  get^ 
intelfates  ellates  and  efreclsj,  IVilliam  Hudfon^  joint  adminifh-a-  effedL^i'TF/i*" 
tor  With  the  plaintiff,  fettles  an  account  with  the  defendants,  dtr:-.  W.ll.  d- 
who  were  his  fons,   receives  the  balance,  and  gives  them  a  ^^^'^^^''^^^i^J^^"^ 
general  releafe,  and  then  dies;  afterwards  the  furviving  admi-  v/ith thcrri, rs- 
niilrator  filed  his  bill  to  fet  afide  the  defendant's  ftated  account  ceives  the  ba  • 
and  the  releafes,  and  to  have  fatisfaclion,  fuggefting  that  they  ^^^'^^l-l^^^y^l.^. 
ougnt  not  to  bind  him,  being  fettled  without  his  privity.    The  and  chcn  dki.  * 
defendants,  in  their  anfwer,  infifted  on  their  ftated  accounts  and  The  phintiflj  as 
releafe;  and  the  quePcion  was^  If  the  releufe  would  bar  the  fur-  ^^^^^^^Y"^^'' 
viving  adminiftrator?  '  the  ft.ited "ac- 

counts and  rc- 

leaf^s  may  be  fet  afide,  as  being  fettled  without  his  privity.  One  admiuiftrator  cannot  reieafe  a 
debt  fo  as  to  bind  his  fellow,  ocherwife  as  to  an  execulor,  ror  eath  ifxClrely  r^'piefeats  the  teilator^ 
but  the  releale  of  one  adrniniftr*ior  may  bar  boch,  if  relfeafee  is  accoun::able  to  them  in  their  cwa 
right,  and  not  as  admiaiitracoi,..  The  reieafes  here  being  unfairly  obcained,  though  effeftual  ijt 
Jaw,  were  fet  afide  in  equity. 


Lord  Chancellor :  There  are  two  queflions  In  this  cafe  which 
are  merely  matters  of  law. 

FirJIf  AVhether  a  releafe  of  a  debt,  or  conveyance  of  a  term 
by  one  adminiflrator,  v/ill  bind  his  companion  where  there 
is  a  joint  adminiftration  granted.'^ 
Secondly,  Whether  the  defendants  afting,  and  colle£l:ing  part 
of  the  eftate  under  a  letter  oF  attorney  from  both  the  admi- 
niflirators,  v/i!l  vary  the  cafe 
As  to  the  firjl  pointy  I  am  of  opinion  that  one  adminif^rator 
cannot  releafe  a  debt,  or  convey  an  interell,  io  as  to  bind  the 
other,  and  that  the  cafe  of  an  adminillrator  differs  from  that  of 
an  executor. 

It  is  certain  that  executors  have  fucii  a  power,  and  the  re-i- 
fon  is,  that  each  executor  is  confuiered  as  intirely  reprefenting 
the  teflator  (i).  If  an  aftion  is  bro">ght  againfb  joint  exe- 
cutors, who  plead  different  pleas,  fome  books  fay,  that  plea 
lhall  be  received  which  is  molt  for  the  benefit  of  the  tellator's 
cfl-e£ls,  and  this  fhews  each  executor  may  plead  in  right  of 
his  tcilator. 

(i)   See  2  Bac»  Ah,  395. 


But 


4^1  €tecuto?iS  ann  auiiifiifffi^atoii?. 

Hud  sow  V.  But  thc  cafe  of  executors  dilFers  eflentially  from  that  of  ad- 
cjpsoN.  miniftratois ;  executors  receive  all  their  power  and  intereft 
an  executor  ixom  the  teltator,  and  though  betore  they  can  maintain  an  ac- 
arifes  not  from  tion  they  mufl  prove  the  will  (i yet  the  probate  is  only  a  de- 
^{^mthl^tt^ts!^^  claration  of  the  proper  court  that  they  are  executors,  which  by 
tor,  therefore  he  the  law  of  Scotland  is  'called  confirming 'the  executors  to  the 
S'^oraffitna  ^'^^^  '^^^  tS^Gt  as  is  donc  here,  and  lliii  the 

tem*  before pro^  i^t^^^^  arifes  not  from  the  probate,  but  from  the  teitator; 
,  bate.  therefore  an  executor  may  releafe  a  debt,  or  alTign  a  term  be- 

fore probate  ^2),  and  if  after  probate  he  fues  for  the  fame,  the 
precedent  a6l  done  by  him  may  be  pleaded  in  bar :  if  an  exe- 
cutor appoints  another  to  be  his  executor,  and  dies,  he  is  im- 
mediate reprefentative  to  the  firft  teftator,  but  on  the  death  of 
an  adminiftrator,  his  whole  intereft  determines^  and  admini- 
fhration  de  bonis  non^  ^V.  mufl:  be  granted. 
Ifa  debtor  be        So  if  a  creditor  makes  his  debtor  his  executor,  the  <'^<:bc  is 

made  executor,  .  ,  .      ,  , 

the  debt  is  to-  totally  exLinguifheci,  and  cannot  be  revived  (3  i^-  th-  'uga  Lbe  c  xe- 
taliyextinguifli-  cutor  fl;io'jld  aftcrwaids  die  intcftate,  and  adrniiiiitration  de  bonis 
L\e  appolined  ^^^•^'>  teftator  fhould  be  granted  :  but  if  a  debtor 

adrniniiirator,  be  appointed  adminiftrator,  that  is  no  extingui&ment  of  the 
^n-'lihmentof  fufpenfion  of  the  aftiouj  and  his  reprefentdtive  on 

tlie^debt,  but  a  his  death  v/ould  be  chargeable  at  the  fuit  of  the  adminiftrator 
fufpenfion  of  the  de  bonis  non,  ^c.  of  the  firft  jnteftate,  8alk»  299.  8  Co.  135, 
r^^re?en*-?itivT  cafcs  evlncc  the  different  foundations  on  which  the  rights 

chargeable  at  of  cxccutors  and  adminiftratoi's  depend,  the  power  of  the  latter 
the  fuit  of  the    arifiiig  wholly  from  the  ordinary,   of  the  former  from  the 

adminiftrator  de    ^  n  . 

i.;..      ^r.  of  teftator. 

the  firit  inteftate. 

The  right  of  executots  and  adminiftrator*  depends  on  different  foy,ndation»,  th«  latter  arifing  fro% 


An  adminiflra-  The  right  of  an  adminiftrator  is  exprefTed  fo  differently  in  the 
books,  as'^it  diey  were  at  a  lofs  how  to  defcribe  it.  In  8  Co. 
Tate'^ofiiVe  of  i^^.  b.  it  is  Called  an  authority,  becaufe  the  adminiftrator  has 
rruft,  being  more  nothing  to  his  owQ  ufe  5  in  Vaughan  182.  it  is  with  greater  pro- 
thSty/and^'yet  P^^^ty  Called  a  private  office  of  truft,  f©r  it  is  more  than  a  bare 
lefithanthe  in-  authority,  and  lefs  than  the  intereft  of  an  executor,  which 
tereii  of  an      feems  to  liavc  been  the  foundation  of  Lord  Coivperh  opinion  in 

executor. 


2  Vern.  5  ?4. 

if  therefore  an  adminiftration  be  in  the  nature  of  an  office, 
v/hat  will  the  confequence  be  in  the  prfefent  cafe  ?  for  if  an 
office  is  granted  to  two,  they  muft  join  in  the  executing  the 
ads  of  the  office,  and  one  cannot  a£t  unlefs  in  the  name  of 


(1 )  Ftde  With  V.  Kich^  fcji.  2  vol. 
286.  note  I. 

(2)  Dyer  367.  a.  ph  39.  Mead  v. 
Lord  Orrery^  poft.  3  vol.  239.  ' 

(3)  So  'lFc.nkford  V.  Wanhford,  i  %alk. 
299*  ''But  it-feeir.s  that  the  appointment 
ot  a  debtor  executor,  is  only  parciiig 
with  the  aciion\  but  the  executor  iscori- 


fidered  as  a  trujiee  for  the  money  fo  ow- 
ing to  the  teftator,  and  fucli  money  in 
equity  is  confidered  as  part  of  the  tef- 
tator'a  perfonal  eRate.  H.olliday)y,Boas, 
I  Roll.  Ah.  920.  AJknoith  V.  Chamber- 
lain, I  C ha.  Rep,  138.  Field  v.  Clark, 
ibid,  242.  Fox  V.  FoXy  Carry 
V.  Goodings,  3  Bro.  Qha.  Rep,  110. 

both 
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both,  and  on  this  kind   of  rcafonmi^  the  prefent  cafe  will  Ht^osoN 
depend. 

There  hr^?.  been  no  cafe  cited  except  Dyer  339,  and  Co»  143. 
L  which  turns  on  the  repeal  of  leiters  of  adminiftration,  but  I 
have  the  opinion  of  a  very  great  man,  Lord  Bucon  in  hij.  Ele- 
ments, 4th  vcL  new  edit,  p.  S3,  which  feems  to  correfpcnd 
with  mine  as  to  the  nature  of  the  different  rights  of  executors 
and  adminiilrators,  therefore  I  think  the  releafe  of  one  arimi-- 
niftrator  will  not  bar  the  other  ( i ). 

The  next  queftion  is  of  another  confideratioHj  whether  the    |r  J 
defendants  having  a£i:ed  under  the  letters  of  uttorney  of  both 
adminiftrators,  and  being  therefore  accountable  to  themleives 
in  their  own  right,  and  not  as  adminiilrators,  the  releafe  of  one 
may  not  bar  both,  and  I  think  it  may» 

The  cafes  confider  them  as  reprefenting  the  inteftate,  and  Ap^rfDnafting 
fuing  in  that  right,  where  they  miUft  name  themfelves  admini-  of  T^'oi^ ,e^y  f^oj^ 
llrators,  and  fo  fays  1^0x6.  Baco?7  \  but  here  both  adminiftrators  admini;tr  :  rs 
execute  a  letter  of  attorney,  to  impower  the  defendants  to  col- by 
left  the  effefts,  and  receive  the  inteftate*s  debts,  and  fo  far  as  ov^rrMit^as a 
they  have  a£led  under  that  authority,  they  are  anfwerable  to  the  bailiff  or  re- 
adminiftrators  in  their  own  right,  and  mii^ht  be  charged  as  their  <^«i'-'er,  and  need 

.  Il  l  .1        r  1  1    not  name  theni- 

baihffs  and  receivers,  and  they  need  not  name  themielves  ad-  feives  admini- 
miniftratorsj  and  if  nonfuited,  they  mufi:  pay  cofts  as  fuing  in  ftracors. 
jure  p7~oprio, 

Jf  there  is  a  joint  debt  owing  to  two,  and  one  releafes,  the 
aftion  is  gone,  whether  it  arifes  on  bond,  or  fimple  contrail. 

It  has  been  faid,  that  fome  part  of  the  inteftate's  eftate  has  Tho*  admlni- 
bcen  received  by  the  defendants  in  fpecie,  upon  which  the  right  ftrators  intro- 
of  adminiftration  fiiould  fubfift ;  but  I  apprehend  in  fuch  cafe  th^rSeivesTo^ 
the  releafe  of  one  adminiilrator  would  be  a  bar,  for  thofe  things  yet  they  need' 
were  in  effect  delivered  to  them  by  the  adminiftrators  themfelves,  not  do  it,  for_ 
for  which  they  muft  fue  in  their  own  right,  and  therefore  the  re-  tSdr  owVril^lu. 
leafe  of  one  bars  the  other  ;  for  tho'  in  trover  they  may  name 
themfelves  adminiftrators,  yet  they  need  riot  do  it* 

Then  the  queftion  isg  What  a  court  of  equity  will  do  with  a 
releafe  that  is  effeftual  at  law  ?  If  it  was  unfair  and  collufive, 
a  court  of  equity  ought  to  fct  it  afide,  and  upon  the  evidence 
liere,  the  releafes  appearing  to  be  unfairly  obtained,  were  fet 
afide. 

And  as  to  the  defendants  Benjamin  and  Jofeph  Hudfon^  his 
Lordftiip  declared  that  the  plaintiff  is  not  bound  by  the  ac- 
counts ftated,  and  the  releafes  executed  by  their  father,  from 
demanding  an  account  againft  them  in  a  court  of  equity,  and 
therefore  an  account  was  dire6led  accordingly  (2). 

(0  But  the  Author  of  the  Toiicliilcne  of  li'uh^ul  v.  Femi,  in  B.  R.  that  one 

makes  a  quaere  as  to  this  poiiU.     See  adminiih ntrr  Hood  en  the  liimr  ground 

iihep.  Touch.  4;.^,  485.    And  ihc  M.iilcr  and  foundation  with  one  executor, 
of  (he  Rolls  \\\  Jaccmb  V.  IhrniKcd,    z         (2)  Reg.  Lib.  Ai  1737.  fob  158. 
faid,  thiic  It  was  liclJ  in  a  cafe 

Vo;:.,  1.  H  h  iV^. 


46-2  Ctectitojs  ants  •  asimlnfffratoig.- 

Hudson  'u.  B.  Wlien  tlils  cafe  of  HuJfon  V.  Hudfon  came  before  Lord 

m^re  onra'd-  Talhot,  oxi  a  plea  of  a  ftated  account,  and  the  relcafe,  he 

mmifcitor  dies,  held,  that  if  one  admlnifcrator  dics,  the  right  of  admint- 

the  right  fur-  ftration  would  fiirvive  without  new  letters  of  adminiftradon. 

adminilratioii  > 

(l)  But  the  MaJler  of  the  Rolls  m  neceffary  in  the  cafe  of  two  adminifcra- 
'Jacoynb  v.  Harnvood,  2  Vef.  268.  faid,  tors  to  come  back  to  them  on  the  de&ih  of 
diat  the  eccIenaHiciil  court  now  holds  it    om  for  a  probate. 

J.  J  (D)    What  Pall  i,  AJrts. 


Michaelmas  Term,  1737. 


Cafe  115. 

S.C.  i  Eq.  Caf. 
Abr-  502.PL39. 

mortgaged 
h;5  ei!:atc  to  ^. 
wh  o  paid  no  mo- 
Key,  but  gaye  a 
li:ond  far  130/. 
ji.  afcerwsrds 
siakei  J5.  hit 

I'fce  debt  not 
cxttngui^td  ia 
equity. 


^  Mortgaged  his  edate  to  the  defendant,  who  paid  no  mo- 
ney  in  confideration  of  the  mortgage,  but  gave  A*  a  bond 
for  F30/.    j4,  afterwards  makes  the  defendant  his  executor: 
The  heir  of  A,  brings  his  bill-  to  have  the  real  eflate  exonerated, 
conlidering  this  bond  as  afiets  in  the  hands  of  the  defendant. 

Lord  Chancellor :  Notwithftanding  at  common  lav/  the  making 
an  obligor  executor  extinguiHies  his  debt,  yet  in  this  cafe  the 
bond  fliall  be  confidered  as  afTets  in  the  hand  of  the  defendant 
the  executor,  and  applied,  after  the  payment  of  funeral  expences 
and  legacies,  to  the  exoneration  of  the  real  eilate  in  favour  of 
the  heir,  ( i). 

|i)  Reg.  Lib,  A.  l-j^j.  fob  789.   See  Hu-ifon  v.  Uudfon,  ants.  4.61^ 


Gifford  and  Others. 


TH  E  bill  was  brought  againd:  fomc  of  the  defendants,  as 
trufiees  of  a  mortgage  term  for  an  affignment,  and  againit 
olliers  to  difcover  what  interefl  they  had  in  the  premifies. 

It  appeared  that  the  mortgage  in  queftion,  v/as  a  mortgage 
term  totruflees  in  truft  for  Sir  Richard  Billwgs  tlie  teflator,  and 
efkis.teftatcr  to  Mr,  Arundel  executor  of  Sir  i^/Vi^^r^  had  affigned  this  mortgage 
asafatisfac-  ^^^^^^      ,|^^^  plaintiff,  as  a  fatisfatlion  for  ^  debt  due  from 

gion  of  a  debt      ,  ^  ^     ,       ;  . 

dae  to. A.  fr«iB   Mr.  jirmiael  to  the  plamtiir, 

die  executor, 

fehis  is  a  good  alienation,  and  A.  fliall  have  the  benefit  of  it  againft  the  dau7hters  of  th»  teftiiefj 
who  were  creditors  under  a  nwrriage  fcttiemelit  (i). 


Cafe  216 • 

S-  C.  1  Vef. 
269.  cited. 
An  executor  af- 
^gns  over  a 
mortgaged  term 


( I )  The  authority  of  Nugent  v.  Gijord, 
^eems  confirmed  by  the  foiiowing  cafes, 
E-vjsr  V.  Cerkt,  2  P.  IF,  148.  Elliot  v. 
Merrima?!^  pojt ,  2  V0I..41.  Mead  v.  Lord 
Orrery i  fojl,  3  vol.  235.    Ithel  v.  Bennet 


265.  Bcn7:y  V.  Ridgard,  2  Bro.  CJm, 
Rtp.  43S.  4  Bro.  Cha.  Rep.  1 30, 
cited.  JVhaleY.  Booth y  £^  Burn.  Eajiy 
625.  (note).  Andrc'MV.Wrigleyy  ^  Bro^ 
Cha,  Rep.  125.-    See  aUb  kaingky  v.  Ox- 


Th« 


The  queftlon  was,  If  fuch  aiTignment  was  good  againfl  the   Nu«ent  w. 
daughters  of  S\x  Richard  Billings^  who  were  creditors  under  the  Giftord. 
marriage  fettlement,  and  alfo  to  v/hom  the  truftees  fliould  affign 
the  legal  eftate. 

Lord  Chancellor  :  The  queftion  is,  If  the  two  daughters,  who 
are  allowed  to  be  creditors,  are  intitled  to  follow  this  mortgage 
term  (in  the  hands  of  the  piaintiii  as  affignee  of  it)  as  fpccihck 
aflets. 

1  am  of  opinion  they  Jire  not,  but  that  the  plaintiff  is  intitled 
to  the  benefit  of  fuch  allignment  by  the  executor. 

At  law  the  executor  has  a  power  to  difpofe  of,  and  alien  the  Atiawanexe^ 
alTets  of  the  teftator  ( i ),  and  when  they  are  aliened,  no  creditor  IylT1{^iI ot'T 
by  law  can  follow  them,  for  the  demand  of  a  creditor  is  only  a  teftator,  and 
pcrfonal  demand  againfl  the  executor,  in  refpe6l  of  the  affets  when  aliened, 
come  to  his  hands,  but  no  Hen  on  the  affets  :  T?his  court  will  in-  ^oiiow^thJm^^ 
<leed  *  follov/  affets  upon  voluntary  alienations  by  collufion  of  the  and  where  the 
executor  (2):  but  if  the  alienation  is  for  a  valuable  confideratiofi.  ^^"^-'^^^'^lo"  is  for 
nnlefs  fraud  is  proved,  this  court  fufPers  it  as  well  as  at  law,  and  lideradon,  this 
will  not  controul  it  i  for  a  purchafer  from  an  executor,  has  no  court  fuffcrs  it 
power  of  knowing  the  debts  of  the  teflator  ;  and  if  this  court,  [^^J''^^^ 
upon  the  appearance  of  debts  afterwards,  would  controul  fuch     \^ dfii^  J 
purchafers,  no  body  would  venture  to  deal  with  executors. 

It  is  ohjeBed firjl^  That  thefe  were  the  equitable  affets  of  Sir 
Richard  Billings^  and  that  the  plaintifl'  purchafed  nothing  bufe  an 
equitable  intereil,  burthened  with  all  the  equity  in  the  hands  of 
the  perfon  from  whom  he  purchafed  (3). 

But  that  is  a  rule  only  where  there  is  a  lien  on  the  thing  it-.  JJ°s'^ctu7t"bel" 
felf,  and  I  know  no  difference  in  this  court,  between  the  power  tween  the  pow- 
of  an  executor  to  difpofe  of  equitable  and  legal  affets.  erof^n  execu- 

The  fecond  ohjeElion  is.  That  the  affignee  took  this  affignment  Iqyi^ble'and^ 
with  notice,  that  it  was  the  teflamentary  afiets  of  Sir  Richard  legal  ailsts^ 
Billings, 

But  if  this  was  fufhclent  to  afFe6l  it,  it  would  affe£l  every  pur- 
chafe  from  an  executor,  becaufe  every  fuch  purchafer  mufi:  have 
Cuch  notice- 

The  third  ohjcclion  is,  That  this  is  a  devajlavit,  becaufe  the 
confideration  was  a  debt  of  the  executor's  own. 

But  I  know  no  rule  in  this  court  to  warrant  that,  neither  ij  An  alTignment 
there  any  diiTercncc  between  this  and  money  paid  down,  pro- ^n^^L-cutor 
vided  it  be  done  bo?m  fide^  a  fum  of  montv  bo72d  fide  due  (4).  is    ,^ « 

^  ,  '  •/  ^^'^       aflets  to  a  pcrfoa 

as  good  and  vaiuabie  a  conliaeration  as  any.  who  has  a  fum 

of  money  bona 

fdi  due,  is  as  valuable  a  eonllde ration  as  for  money  paid  down, 

(f)   Cut  it  feems,    that  a  tellator's  431.  where  tlje  queftion,   wliecher  aa 

^oofls  cannot  be  taken  under  an  cxccu-  ecjuitahle  affignment  of  a  fpecilic  legacy 

£1071  for  a  debt  of  the  executor.    See  Farr  by  an  execu:or  fur  his  own  private  debt, 

y.Ncnvtnany     Duru.  ^  Ea/L  6zi.  was  binding,  was  much  agitated.  But 

(2)    Crane  v.  Drakcy   2   Kern.  616.  tliai:  point  ended  in  a  com pioiniH.'. 

Taner  V.  Ljiey  2  Fcf.  c\6g^  and  fee  the  (4)  Fitk  Hod^fon  v.  Du>id,    Bro.  Cha, 

cafes  cited  fupra  in  note.  Rep.  475. 

(1)  3ee  Sm  v.  7'ykr,  2  Brc  Cka,  Rep. 

I  I  h  2  Th^ 


4^4  Crecuto?^  anil  QBmfm'Ccatoig.  , 

NuisEKT  ^.  The  only  authorities  relied  on  are  Crane  v,  Drahe^  2  Tfrn* 
GiFFORD.  Paget  V.  HqfkinSy  Free,  in  Mq,  43  1,  ( i)  the  firft  great- 

ly dilFers  from  the  prefent  cafe,  there  being  cxprefs  notice  of  a 
debt  from  the  teftator,  ftill  unfatisfied,  and  a  contrivance  be- 
tween the  purchafer  and  the  executor,  to  defeat  a  juft  debtj  and 
as  Lord  Chancellor  faid,  the  defendant  was  a  party  to,  and  con- 
triving a  devajlavit  (2). 

Here  was  no  notice  of  any  debts  due  from  the  tcftator,  for  it 
is  fworn  in  the  anfwer,  that  Sir  Richard  BUlings  died  worth 
40,000  /.  and  this  was  a  debt  under  a  fettlemsnt,  which  is  a 
private  tranfa^lion  in  the  family. 

As  to  the  cafe  oi  Paget  v.  Hojhins,  that  was  a  grofs  fum  com- 
puted by  the  wife  as  her  fhare  of  her  former  hufband's  eftate, 
according  to  the  cuftom  of  London^  and  taken  by  the  hufband, 
fubje6l  to  that  account  (3). 

Thcfe  are  the  only  authorities,  and  both  different  from  the 
prefent  cafe  ;  this  I  think  therefore  is  a  good  alienation,  and  the 
plaintiff  ought  to  have  the  benefit  of  it.  (4). 

(i)  Gilh.  Rep.  III.  S.  C.  his  Lordfhip  faid,  that  Paget  v.  Eojhins 

{1)    His  Lordfhip   according   to    a  was  a  clear  cafe,  and  he  v/ondered  my 

MSS.  report  of  Nugent  v,  Gifford^  ob-  Lord    tlarcoiirt   Hiould    vary    his  f^rit 

ferved,  that  the  purchafer  in  Cro.ne  v.  decree.  , 

Drakey  admitted  notice  of  the  plaintiff's        (4)  Reg.  Lib.  B.  1738.  fol.  117.  See 

debt  by  his  anfwer  ;  it  was  fo  irated  in  the  Mafter  of  the  Rolis's  obfervations  oit 

the  decree,   and  the  determination  was  this  cafe  in  Andrew  v.  JVrigky,  4  Br9. 

right.  Cha.  Rep,  136. 
(3)  In  the  above  noticed  MSS.  report 

f  465  J  November  the  30th,  1739.    At  the  Rolls. 

fohn  Hinton  and  Others,  Creditors  oi  Edward  1  -nr  •  -rr 
cr  >  Plamtilts. 

Toye,   ^  —  J 

Henry  Toye,  William  Broughton  the  elder,  Willi a7n'\ 

Broughton  the  younger,  ^arah  Broughton^  and  >  Defendants. 
An?ie  Broughton y  j 

T>  Y  articles  of  agrjeement  dated  the  20th  oi  April  1723,  be- 
Caie  217.    J[j  fore  the  marriage  ct  Edward  Toye  with  Mary  Broughton ,  it 
Before  the  mar-        declared  and  agreed  that  300/.  part  of  450/.  charged  upon 

riage  of  Edivard  an. 
Toye  with Mitry  . 

Broughton^  it  was  agreed  that  300/.  till  it  could  be  laid  out  in  the  purchafe  of  lands,  fhould  be  fettled 
in  trull  for  Edivard  Taje  for  life,  for  Mary  Broughton  for  life,  and  \\\  default  of  iffue,  to  the  ufe  of  fuch 
perfon,  and  for  fuck  e{l-5.te  as  fhe  ihould  by  any  deed  diredt  or  appoint,  and  for  want  of  fuch  appoint- 
ment, to  her  right  heirs  forever. 

Mury  by  peed  poll  appoints  the  3C0/.  to  be  paid  to  her  hufband,  to  be  employed  by  him  to  fuch  cha- 
ritable uics,  or  o:her  intents  and  purpcfes  as  he  fliculd  think  fit. 

Ed--Lvard'7oye\>^  \n\YvAz\\{z^  to  the  defendants /f7///(Z;j2,  Sarah,  anA  Ame  Broughton,  joo/.  a-picce, 
being  the  money  charged  en  theeftateof  his  wife's  father,  and  declared  in  his  will  that  fuch  difpofition 
was  in  purfuance  of  the  du-e£ti(-ns. 

The  cicditors  of  £</<ri;^/^/T'<:_)'e  bring  their  bill  to  haye  the  300/.  applied  to  the  payment  of  his  debts, 
«s  a  part  of  hisaffecs. 

This  is  not  a  naked  power  only  to  convey  to  charitable  ufes,  but  ought  to  be  confidered  as  a  part  of 
the  affets  oi  Edivard  Ttye,  and  applied  in  payment  of  his  debts  (1). 


(1)  So  TJo.m^foii  \  *  JouiMi    Pre.  Cha,  52.    2  Fim,   319.   S.  C.    Lajjels  v. 

Lord- 


251  cftate  o£  DoEkor  Broughtony  and  devifed  by  him  to  tlie  faid  Hintonv. 

Mary  his  daughter,  fhould  remain  a  charge  upon  the  land,  till  '^'^^e. 

it  could  be  laid  out  in  the  purchafe  of  lands  of  inheritance, 

which  fhould  be  fettled  in  truft  for  Edward  Toye  for  life,  and 

fitter  his  deceafe,  in  trufh  for  Mary  Broughton  for  life,  in  aug- 

meiitaiion  of  her  jointure,  with  oth^r  limitations  for  the  benefit 

of  the  younger  children  of  Edvjard  and  Mary,  and  for  want  of 

fuch  iiTue,  to  the  ufe  of  fuch  perfon  and  perlons,  and  for  fuch 

cllates  as  the  faid  Mary  Broughton,  the  younger,  fhould  by  any 

<leed  in  writing  direct  or  appoint,  and  for  want  of  fuch  direc* 

tion,  to  the  right  heirs  of  Mary  Broughton  for  ever. 

After  marri.ige,  Mary  the  v/ife  of  Edward  Toye^  by  deed  poll 
dated  the  4th  of  May  1736,  did  appoint  the  300/.  to  be  paid  to 
her  hulband  the  faid  Edward  Toye^  to  he  employed  by  him  to  fuch 
charitnhle  ufes,  or  other  piirpofes  and  intents  as  he  JJjould  think  Jit, 

Edward  Toye,  there  being  no  iflue  of  the  marriage,  by  his  will, 
after  other  bequellsj  devifes  to  the  defendants,  William  Brought 
ion  the  younger,  Sarah  Broughton,  and  Anne  Broughton,  one  hun» 
dred  pounds  a-piece,  being  the  money  charged  on  the  eilate  of 
W^illiam  Broughton  his  brother-in-law,  and  fettled  on  the  teftator 
by  his  late  wife,  and  declared  in  his  will,  that  fuch  difpofition 
was  in  purfuance  of  the  dire6lion  of  his  dear  wife. 

On  the  loth  of  Nov.  17  ;^ 6,  Edward  ?Vy^  died,  leaving  Henry 
Toye  his  only  fon  and  heir  j  the  devifees  of  the  300/.  are  the 
three  children  of  a  poor  clergyman  unprovided  for,  and  brother 
to  Mary  the  wife  of  the  teftator. 

The  creditors  oi  Edward  Toye  hxoxx^t  this  bill  to  have  the    r  n 
three  hundred  pounds  applied  to  the  payment  of  his  debts,  as  a 
part  of  his  afPets. 

The  defendants  innfted  that  Edward  Toye  had  only  a  naked 
power  to  convey  this  fum  to  fome  charitable  ufes,  purfuant  to 
the  appointment  of  the  wife,  and  that  the  will  fliall  be  taken  as 
an  execution  of  fuch  power,  and  is  a  difpofition  to  a  charity  ac- 
cording to  that  appointment,  and  not  liable  to  pay  the  teftator's 
debts. 

Majler  of  the  Rolls  {a)  ;  The  qucftion  is,  Whether  ^l/^rj  the  {a)UT,  Ven)ey. 
M'ife  of  Edward  Toye,  confKiered  him  as  a  truftee  of  the  300/.  ^^l^J^^.^^f^ 
and  a  bare  initrument  to  convey  to  other  pcrfons,  or  whether  he  property,^ enjoy- 
h?A  the  oiu/;er//j/p  P    If  it  be  his  own  property,  certainly  no  a6f  ing  in  one's  own 
of  his  could  difpofe  of  a  creditor's  ri^ht :  if  a  man  has  the  ufe  i"'cht,  trans fcr- 
ot  a  tinng,  (and  he  plainly  was  intitled  to  it  for  his  lite  m  all  coanocher,  and 
events),  and  the  power  of  giving  it  to  whom  he  pleafes,  he  is  th?  right  of  rc- 
undoubtedly  the  owner  of^  it,  which  power  Edward  Toye  very  P'^^^"^*"^"* 
plainly  had,  for  there  are  but  three  ways  of  property,  enjoying 
in  one's  own  right,  transferring  that  right  to  another,  and  the 
right  of  reprefentation    here  it  is  given  to  be  employed  in  fuch 
purpofes  as  the  hufband  fhall  think  fit ;  can  there  be  any  pur- 
pofe  in  the  world  but  he  may  employ  it  in? 

Lord  ConhTxaWs^  Pre.  Cha.  232.  2  Ftrn.  287.  Toxwt}nd  v.  Windham^  ^  Vcf.  I» 
465.  S.  C.    AjhfuUiw.  AJhjuld,  2  Vtrn.    Buintonw  U'urd,  f^oji.zxol,  172. 

H  h  3  Th« 
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HiKTON  v»  ITie  only  doubt  is  upon  the  words,  charitable  ufes^  and  indeed 
ToYE.  ^1^^^  intimate  that  the  wife  had  fome  wilh,  that  her  hufband 
would  fo  employ  the  300/.  or  atleall  rrcemmended  it  to  him  to 
difpofe  of  it  to  charity  (l )  but  has  not  tied  him  down  to  it,  for 
the  latter  words  leave  it  abfolutely  to  his  difcretion,  to  dif- 
pofe of  it  to  any  purpofes  or  intentSy  as  he  flmll  think  fit. 

In  the  cafe  of  Laffels  v.  Lord  Cornivtillis^  Prec,  in  Chan»  232. 
A.  on  his  marnage  creates  a  term  in  trufi  to  raife  6000  1.  of  which 
3000  1.   was  for  his  younger,  children^  and  the  other  1^000  \.  as  he 
Jldould  oppor7T.t^  after  he  appoints  the  3000  1.  as  a  collateral fecurity  to 
J,  S.  and  by  will  devifes  it  and  the  other  3000  1.  to  his  daughter^  and 
yet  hcld^  that  it  fijoidd  be  ajfcts  to  fdtisfy  a  bond  creditor » 
Amancannotby     In  the  Cafe  now  before  me,  there  is  the  fame  uncontrouled 
an  expi-effion  in  y^^^^^^^^      in  the  other,  nor  does  iliere-want  any  precedent  a£l  to 

his  will  al:r-r  tJie  ^    ,       ,  ,  •       i       i     n    ■    i     r         i  ^  ^   .       rs      it  i- 

nature  of  his  ef-  make  this  cxiit  m  the  naiband,  ior  the  money  is  actually  di- 
tate,  anudirap-   reclcd  to  be  paid  into  his  hands ;  could  he  not  therefore  have  laid 
^rs!' it  out  on  a  mortgage,  or  lent  it  upon  a  bond,  or  even  thrown  it 
into  the  fea  ?  So  that  no  ftronger  indance  can  be  given,  than 
the  preient,  to  prove  ownerfhip  and  property ;  and  though  he 
fays  indeed  in  his  will,  it  was  in  purf:iance  ofthedireBion  of  his 
dear  nmfe^  yet- a  man  cannot  by  any  exprefTion  in  his  will  alter 
the  nature  of  his  eftate,  and  difappoint  his  creditors  who  have 
no  occafion  to  refort  to  his  will,  but  claim  by  an  intereft  prece- 
dent vi%.  the  deed  of  appointrnent  by  his  wife,  whereby  they 
iliew  that  their  right  commences  from  the  wife's  execution  of 
the  power  given  her  by  the  marriage  articles. 
Noinftanceof  a     There  is  no  Inftance  in  this  court  of  a  conftruftion  in  favour 
conitrudlion  in  of  legatees  to  the  prejudice  of  creditors,  unlefs  the  creditors 
tavom-ot  ieja-    '^{q^^x^  their  ridit  uudei  the  will  itfelf,  which  thev  do  not  in  the 

tees  to  (he  preju-         -  .       °  ' 

dice  of  creditors,  preient  ca|e. 

unlefs  the  ere- 

<iitors  found  their  rl^Iit  under  the  will  itfelf. 

[*467  ]         His  Honour  therefore  declared,  that  the  300  1.  is  to  he  conftder^ 
ed  as  part  of  the  tefiator's  ajfets,  and  ought  to  be  applied  in  payment 
of  his  debts   and  decreed  the  real  and  perjonal  efiate  to  go  in  payment 
^  of  his  debts^  and  if  firfficient^  then  to  pay  the  legacies,  if  not  fiffi- 

cient,  the  legatees  to  abate,  except  as  to  the  three  legacies  of  1 00  /. 
each  to  IVilliamy  Sarah ^  and  June  Broughton,  which  are  to  be 
paid'  them  preferably  to  the  other  legacies  (2). 

(l)   CunVfe  -J.  Cunl'p,  Ami.  686.        {z)  Reg.  Lib,  A,  I739.  fol.  145. 
-See  Harding  V.  Glyn^  poji.  470.  note  I. 

February  the 
26th,  1736. 

'  Cafe  218.  Partridge  v.  Pawlet  (l). 

S*  C.  poll-,  2  vol. 

P^'ie^where  a     T  ^  ^'^'^^  ^^^^  i^^T^  Chancellor  laid  down  the  following  rulejv. 
Uilibandisleft      -    Where  a  hufband  is  left  fole  executor,  he  Is  intitled  to  the 
ioie  executor.    furpluSj  and  it  Ihall  not  be  conflrued  as  a  rcfulting  traft. 

If 

( I )  It  feenr.  neceffiry  to  (late  this  cafe  Ward devif-d  lands  (after  certain  limita- 
briefliy  iroiw  the  Keghler's  book,    ^^ohn    tions   which  weie  determined)  to  his 

two 


467 


•  If*  two  tenants  in  common  put  out  money  as  joint  executors,  'VIwlet!"* 
it  fnall  not  furvive,  but  fhall  go  - refpeaively  to  there  perfons  Rule  as  to  lur- 
\f  ho  are  the  proper  reprefentatives  of  each.  vivonli  sp. 

A  devifc  of  the  rents  and  profits  of  an  eftate  to  the  hufoand  ^It^S^^v.-ifhl 
for  Ilk',  without  hnpeachment  of  wafce,  fhall  not  confideredout  impeachment 

of  WAlU. 


two  daughters  Ellzaheth  and    Srtynh  in 
fee,  as  tenants  in  common  ;  and  gave 
them  2000  /.  equally  between  them  to 
be  raifed  by  the  fale  of  tiniber.    He  ap- 
pointed Sa/L'iv  and  Eliz-abeih  executrixes 
and    refidu-vry    legatees,     and  died. 
Maty  IVmrd  by  her  will    bequeaths-  the 
refidue  of  her  perfonal  ellate  to  her  two 
iters    the  faid  Sarah    and  EUz.akcth, 
appoints    them  executrixes,  and  dies. 
Sarah y  being  thus  in  titled  to  a  confide- 
rable    pcrfo.nal  elbuc,  (tho'   the  fame 
v/as  not  adnaliy  in  h.er  pofieffion)  and  to 
the  moiety  of  a  real  eftate,  upon  her 
marriage  with    the    plaintiff  Partriche 
agreed  ro  pay  him  5300/.  in  confidera- 
tion  whereof  h-e,  by  inpenture  dated  the 
2d  of  June  1736,  fettled  certain  lands 
upon    her  and  her  ifTue.    Previous  to 
the  marriage,  i>r^/^  by  indenture  hcarh^g 
even  date  nvlth  the  lafi  ?neirilotied  indenture 
referved  to  herfelf  the  power  of  difpofmg 
of  all  lier  real  and  perf  mal  eftate  (ex- 
cept the  faid  5300/.)  Sarah '<m-\  EUx.n- 
beth  had  at  ditferenl  times  placed  out 
part  of  the  monies,  which    they  were 
entitled  to  as>  aforeiaid  upon  morfga^fs. 
Sarah  by  virtue  of  her  power  devifes 
her  real  eftate  to  truRees  in  trull  for  her 
children  and  in  default  of  fuch  ifiue 
rents   and  profits  to .  be  to  the  ufr.  of  the 
plaintiff  her  hujhand  for  life  fafis  '<^ja/ie. 
She  appointed  him  Jole  executor  and  died 
without  iflue.  Theplaintitfnow  brought 
his  bill;  when  his  iord(hip  directed  the 
waRer  to  take  an  account  of  the  perfonal 
elbte  of  John  //^^<7Y/,deGeafed,  a  moiety 
whereof,  after  payment  of  debts,  'i:Sc: 
v/as  10  be  conlidercd  as  the  perfonal 
eltate    of   the     plaintilf's    late  wife 
Sarah  ;  and  alfo  to  take  an  account  of 
the  perfonal  ejlaie       Mary  IVard  dc- 
ceafed,  and  as  to  fo  much  thereof  as  was 
received  in  the  life- time  of  faid  Sarah, 
the  mailer  was  to  Ice  lohcther  any  ad  -ivas 
i(one  to  fener  thr join  tenancy  of  [tub  part,  and 
luch  part  as  w..s  received   by  Sarah  in 
her  life-time  was  to  be  a  debt  upon  her 
cliate,     and    the      phiintiff    was  to 
iccouut    for    whHC    iic     had  receiv- 

II 


ed.  The  mailer  was  alfo  to  take  an 
account  of  the  perfonal  eilate  of  Sarah, 
and  to  fee,  whether  faid  5300/.  had  been 
paid  to  the  plaintiff,  and  fo  much  as 
appeared  due  for  faid  5300/.  and  the  fur- 
plus  of  her  perfo7ial  cf  ate  (after  payment 
of  debts,  c7c.)  was  to  be  paid  to  the 
plaintiff.  The  defendants  were  to  ac- 
count for  the  rents  and  profits  of  the 
real  cllatc  devifed  to  the  plaintiff  fcr  life, 
and  th()fe  rents  and  profits  "were  to  be 
applied  in  the  fu  ll  place  to  hep  dowa 
th-e  inter  eft  of  the  fur  plus  of  Sarah^s  debts, 
and  the  refidue  to  the  plaintiff.  The 
plaintiff  was  to  hold  the  premifes  devifed 
to  him,  according  to  his  Vy/ife's  will, 

•  fnbjed  to  the  order  of  the  court,  but  not 
td  fell  timber  ivithout  leave  vf  the  court, 
unlefs  for  neceffary  repairs  and  boots, 
Reg,  Lib.  B.  1736,  fol.  223.  The  mailer 
now  made  his  report,  whereby  he  re- 
ported, that  part  of  the  perfona!  eflate 
of  Mary  /:^''"^;y/ (after  certain  payments) 
had  been  received  by  and  divided  be- 
tween Sarah  and  Eli%ao£th  in  the  life- 
time of  the  former  :  that  the  plaintiff 
received  847  /.  on  CutfieuPs  m-ortgage, 
who,  with  his  wife  gave  the  defendants 
a  note  prcmifmg  to  be  accountable  to 
them  for  one  moiety  thereof  with  intcrell 
from  the  receipt  until  they  had  made  over 

■their  fhares  in  Nezuland*s  and  Croivther^ 
fecorities :  that  it  did  not  appear  fuch 
fhares  were  ever  made  over :  that  no 
acl  (except  as  aforcfaid)  was  done  to 
fever  the  joint-tenancy  of  fuch  parts 
of  faid  perfonal  eilate  as  were  received 
by  Sarah  m  her  life-time :  but  plaintiff 
inlilis  that  fuch  jointcnancy  was  levered 
hy  the  deed  of  the  2,<i  cf  fiaie  1  73O.  (note 
it  does  not  appear  by  the  Reglller's  book 
what  the  contents  of  this  deed  were,  ex- 
cept as  before  ftated).  His  Lorddiip 
declared,  that  the  joint-tenancy  as  to 
Mary   l'V<ird^s^  perfonal  eftate    was  n«t 

fevered y  except  as  to  Cntfild's^  Neivlat/t's, 
and  0-e-^//v; 's  mortgages,  which  he  de- 
creed to  be  equally  divided  between  the 
plaintiff  and  the  defendant  and  hia  wife. 
Meg.  Lib.  B,  I7J^'.  fol.  461. 

h  4  '  AS 
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Paxtuidcev.  as  annual  profits  only,  but  will  empower  him  to  cut  timLer 

Pawl  FT.       f  ^  \ 
(  1  ). 

Rule  ?.t  .0    y-     Tcn?.r)t  for  life  pays  one  third  of  intereft  upon  debts  and  Ic- 

nabnt  oimiereit.         .  ,  A  i  •    i    /  > 

gacies,  ana  revertioner  two  tnu'ds  (2). 

See  the  cafp  and  Co.  Lit.  4.  b.  Dot'e,  po(i.  3  vol.  201.  Rivet 'V.  WathnSt 

{%,    This  concluiion  is  neither  war-  i  VeJ   93.    Amejhury  v.  Browjt,  i 

ranted  by  the  above  cafe,  nor  by  the  gene-  4?:io.  Tracy  v.  Herefordy  2  Bro.  Cha.  Rep, 

ral  rule  in  ciif's  of  this  kind.  See  Savi/U  128.    See /o//.  2  vol.  416.   note  1, 
V.  Sauilkf  pojl.  2  vol.  402.  Bridgman  v. 


Vide  title  4^2*/. 


(E)  i^;//if  uuhere  a  Bill  is  hr ought  aga'tnjl  an  Executor  of  an 

Executor, 


Michaelmas  term,  1739. 


Cafe  219.  Huet  V.  Fletcher, 

'^'T  ^df  dintef  '""^  ^  ^  father  of  the  plaintiff  dies  inteftate,  the  mother  pof- 

tate'^the  morher  ^  feffcs  herfelf  of  all  his  perfonal  eilate,  the  fon  acquiefced 
adininiftr^d,  40  for  40  ypars  after  the  death  of  his  father,  and  upon  the  mother's 
"  d'-*^  dying,  accepts  of  a  legacy  under  her  will,  in  value  at  leaft 
th-  foa  /^ho  had  eq^Jal  to  tv/o  thirds  of  what  his  father  left,  and  was  contented 
ac- p.eu  of -.h-  for  fome  time,  but  brings  his  bill  now  againfh  the  executor  of 
mo^^ier^^  wuT  mother  to  account  for  ail  the  perfonal  eftate  of  the  father 
rquil  to  two      which  came  to  her  bands. 

thi:  is  of  vvlnt 

his  fa  nsr  lefc,  brings  this  bill  againft  the  mother's  executor,  to  account  for  the  father's  perfonai 
Bfta;e  come  to  her  hands. 

To  aeter  Others  from  fiich  frivolous  fuits,  his  Lordfhip  difmiffed  the  bill  withcofts* 

Lord  Chancelkr  :  Thefe  are  a  fort  of  bills  that  deferve  the  ut- 
mo(i  difcouragement  from  this  court,  to  oblige  an  executor  to 
account  for  a  perfonal  eftate,  which,  through  the  great  length 
of  time,  he  is  utteily  incapable  of  doing,  befides  too,  a  perfonal 
eftate  of  a  third  perfonj  and  that  did  not  belong  to  his  teftatrix, 
and  where  the  plainiiff  hirnfeh^  has  alfo  accepted  of  legacy 
under  the  will  cf  his  mother,  and  acquiefced  for  a  confiderabie 
time,  and  therefore  to  deter  others  from  fuch  frivolous  and  vex* 
aiious  fuits,  I  will  difmifs  the  bill  with  cofts. 
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After  Hilary  term,  173d.  ^ 

^  ^  ye/feries  v.  Uarrifon^  Executor  of  Sir  Thomas  Travel, 

Cafe  220,  ^ 

Theruleinrela-  J'  O  i?  7)  Chancellor  fald  in  tiiis  caufe,  that  Mdien  an  execu- 

tion  to  coft.  CO  ly  tor  is  defendant  at  law,  and  fails  in  his  defence,  the  rule 

be paui  by  an  ex-  .        ,        ,  r  i 

tcu.or  asfcndant  IS,  that  he  muft  pay  colh  de  bonis  ie/lalorisj  ji  nsn  de  bonis  pro^ 

L  ciie  fame  in  the 

soij.t  uf  Char.cery  as  at  law. 

1  priis ; 
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prils;  and  a«  in  thi<?  cafe  the  executor  has  mifbehaved  himfelf,  ^ 
hy  payinf^  (i-nple  contract  debts,  preferable  to  a  bond  creditor, 
with  notice,  the  court  of  chancery  have  no  occafioa  to  vary  it 
from  the  common  ccurfe. 

Fide  title  JoinUnants^ 
Vide  title  Bonds  and  Obligations* 
Fide  title  Creditor  and  Debtor, 
Vide  title  Bankrupt* 


CAP  XLVII. 

C  4^9  3 

Crpostioii  of  OLlojBjJ.  '  ^Mc/'u^^ 

Harding  Y.Glyn,  ^739-/^  <r^^ 

C  ife  49^^^'^ 

-KjlCHOLA?,  Harding  in  1701  made  his  will,  and  thereby  ^sj,  h  by  will* 
gave      To  Elizabeth  his  wife  all  his  eftatc,  leafes,  and  gives  to 
intereft  in  his  houfe  in  Hatton  Garden^  and  all  the  goods,  ^fstft  ^t^f^  f^^ 
*'  furniture,  and  chattels  therein  at  the  time  of  his  death,  and  and  intereft /V* 
alfo  all  his  pLite,  linen,  jewels,  and  other  wearing  apparel,  bis  houfe  in  Hatm 
"  b'(t  did  defire  her  at  or  before  her  deathy  to  give  fuch  leafes^ 

houfe y  furniture y  goods  and  chattels ^  plate  and  jewels^  unto  and  furniture  therein 
amongf  fuch  of  his  own  relations,  as  fje  fhould  think  mofi  at  the  time  of 
dcferving  and  approve  of'^  and  made  his  wife  executrix,  and      "^^f  S» 

J.    V   1  1     r  c4  ^  ^        '  -i  -rr  alfo all  his  plate 

died  the  23d  or  January  1730,  without  nlue.  jewels,  &c.but 

deftred  her,  at 

or  before  her  death,  to  give  fuch  leafs,  Sec.  unto  fucb  of  his  own  relations  as  foe  fhould  think  mofi  delerving. 

Elizabeth,  by  iier  vviU,  gave  all  her  eftite  and  intereft  to  H.  S.  in  the  faid  houfe  in  Hatton  (Jarden, 
and  after  feveial  legacies,  the  refidue  of  her  perfonal  eftate  to  the  defendant  and  two  other  perfons,  and 
made  them  executors  5  but  neither  gave,  at  or  before  her  death,  the  goods  in  the  faid  houfe,  or  l^er 
hulband's  jewels  to  his  relations. 

The  Mafter  of  the  Rolls  was  of  opinion  that  Elizabeth,  under  the  will  of  N,  E.  took  only  bene* 
jficially  duiiiig  her  life,  and  thatfo  much  of  the  houihold  goods  in  Hatton  Garden,  not  difpof.d  of  by  her 
according  to  the  power  given  her  by  the  will  of  iV.  H.  in  cafe  the  fame  remains  in  fpecie,  or  the  value 
thereof,  ought  to  be  divided  eaually  among  fuch  of  the  relations  as  were  his  next  of  kin  at  the  time  of 
her  dealh  (i). 

(»)  So  in  the  following  cafes,  the  Phillips  v.  Garth^  3  Bro*  Cha,  Rep.  64, 
relations  ox  hndred  \\\  a  will  (with-  Rayner  v.  Moivbray,  ^£10.  Cha.  Rep, 
out  any  fpecificaiioii  of  what  relations  234.  contra  Jones  Bcale,  2  Vern,  381, 
or  kindred)  was  confined  to  fuch  as  Bcnuet  v.  Honyiuood  Amh.  708.  tJuC 
were  within  the  fbtute  of  dillributions.  notwithftanding  the  above  conllrudion. 
Car  V.  Bedford,  2  Cha.  Rep.  1 4.6.  (7r//-  yet  the  Jlmres  and  f^roportious  of  fuch  re- 
fth  V.  Jones,  2  Cha  Red.  394.  Roach  hitions  and  kindred  mult  be  regulated 
V.  Hnmmof/d,  Free.  Cha.  ^01.  Thomas  v.  according  to  the  intent  and  conliruClion 
Hole.,  Ca.  Tff/tp.  -[alb  25  i .  .'Inon.  I  P.  If",  of  the  ivill  under  which  they  tl.iinj,  a  id 
327,  IVhithonie  v.  Harris,  2  ^\f.  537.  not  according  to  cue  ItaCuie  ofdillribu- 
Bdj^e  V.  Salijbury^  Amh.  70.  Brunflen  lions ;  as  particularly  appears  by  the 
V.  IVoolreJge^  Amh.  507.  lfac;c  v.  De-  abovfe  cited  cafes  of  v-  ^f^b/*/,  TiJO- 
fyiezy  Amb.  595.  IVidmore  v.  H^oodrajfe,  mas  v.  Holr,  Brunfdcn  v.  iVxioived^e,  aad 
Amh,  6^6.  ij recti  v.  Ho-zvard.  l  lira.  Philips  v.  Gu'th.  BuiUr  V.  i^frattom, 
Cba.  Rcp^  31.  CiofsI<')'V.  Cun  fiy  Amb,  397.    3  Bio,  Cha,  Rrp.  J67. 

Biizabiih 


"4^9  crpoctioirof  siiojtfjj. 

^Aum^a^,  ;,      Ell^nhefh  his  widow  made  her  will  on  the  I2th  of  JufiB 
'  -^.^t'ji'r.  flVh  "        thereby  gave  all  her  eftate,  right,  title,  and  in- 
"     tereft  xo  Henry  Sivindellm  the  houfe  in  Hatton  Garden^  v/hich 
her  hufband  had  bequeathed  to  her  in  manner  aforefaid  ;  and 
"  after  giving  fcveral  legacies,  bequeathed  the  refidue  of  her 
*'  pcrfoiial  eflate  to  the  defendant  Glyn  and  two  other  perfon?, 
and  made  them  executors,"  and  foon  after  died,  witliout 
having  given  at  or  before  her  death  the  goods  in  the  faid  houfe, 
or  without  having  difpofcd  of  any  of  her  hufband's  jewels  to 
his  relations.  . 

The  plaintifFs  ii\ri{ling  that  Elizabeth  Hard'ivg  h.ad  no  pro- 
perty in  the  faid  furniture  and  jewels  but  for  life,  with  a  li- 
mited pov/er  of  difpoiing  of  the  fame  to  her  hiiiband's  relations, 
which  fiie  haa  not  done,  brought  their  bill  in  order  that  they 
might  be  diftributed  araong[t  his  relations,  according  to  the 
rule  of  diftribution  of  iiiteftatcs  efTefts. 

Majler  of  the  Jioils  :  The  firfi;  qiieffion  is,  If  this  is  ve{ted 
sbfolutely  in  the  wife  ?  And  the  fecond,  If  it  is  to  be  ccn- 
fidered  as  undifpofed  of,  after  her  death,  vvho  are  intitlcd 
to  it  ? 

As  to  the  firfl:,  it  is  clear  the  wife  was  intended  to  take  only 
beneficially  daring,  her  life  ;  there  are  no  technical  words  in  a 
i  47^  ]     will,  but  the  nianifefl  intent  of  the  teftator  is  to  take  place. 
The  words        ^y^^        words  iwilUng  or  df'fir'ing  have  been  frequently  con- 
Jw^^tnf  wlfhlv^  flrued  to  amount  to  a   trufl,  Racks        nx.  v.  England  i5  wx, 
been  frequently  2  Fem  466.  and  the  Only  doubt  arifes  upon  llie  perions  who 

conftrued  to        ^j.^  ^^^^.^ 

aiiiount  to  a 

trua-(i). 

Where  the  un~^  Where  thc  uncertainty  is  fuch,  that  it  is  impofhble  for  the 
thI?th-Vou!-r'^  determine  what  perfons  are  meant,  it  is  very  ftrong  for 

cannot  poilibly 

determine  who  are  me-int  In  a  will,  it  may  be  conftrued  only  as  a  recommendaclon  to  the  firft 
devilee,  and  make  it  an  ablblute  gift  to  him.  Where  tliere  u  a  devife  to  relations  in  a  will>  the  Aatute 
cf  diilributionsis  a  good  rule  to  go  by,  in  conllruing  wlio  are  meant  by  that  word. 

(l)  It  feems,  that  any  v,'ords  of  a  pears  to  be  «»ar//j!/«.    Palmer  v.  Scrihh, 

teftator  intimating  zrcquc/i,  nxjip,  dejire,  2  Eq.Ab.  291.       9.  Buggins  v.  Teatts 

rfrw«w^//<;/<2/Wi',        are  iufficient  to  create  9  Mod.   122.    Harding  v.  Glyn,  J'upra 

2itruji\  provided  there  be  certainty  of  per  Lord  Hard^m eke ,    Le  Mahre  \ .  Ba7i~ 

the  07//,  and  of  the  o/^V/?  to  be  benefited  nifler,  2  Bro.  Cha.  Rep.  40.  cited^  Fincb 

thereby.    Breji  v.  Offlejy   i    Cha,  Rep.  Free.  Cha.  201.  S.  Q.  Bhivd  v.  Bland, 

246.  Parry  v.  JuxGn,  3  Cha.  Rep,  58.  2  Bro.  Cha.  P.ep.  43.  cited  Fhch  Free. 

Ealesv.  England,  Free.  Cha.  200,  2  Ver-fU  Cha,   20 1.    S.   C,    Uarland  V.  Trigg, 

466.  S.  C.'^l  Eq.  Ah,  2C,^.  pL  3.  S.  C.  1  Bro.   Cha.  Rrp.  142.  M^ynne  v.  Ha^-w^ 

Chvjdjley  v.  Pel  ham,   1  Fern.  ^\\.  Jones  kins,  I  Bro.  Cha.  Rep.  1 80.  Sprange  v. 

\,  Nabbs^l  Eq.  JiL  J^O^.pl.  2,'  Richarc^fo?i  Bernard,  2    Bro.  Cha.  Rep.  585.  The 

V.  Chapman,   I  Bur?i.  Ed.  Lanxs,   225.  cafe  of  Cutdiffe  v.   Cmdiffe,  Amb.  686. 

Vanon  v.  Vernon,  Amh.  3.    2  Bro.  Cha.  Finch  Free.  Cha.    201.  6.  C.    2  Bro. 

R^y.  227.  S.  C.  cited.  Clfon  v.  Lomhe,  Cha.     Rep.   42.    S.    C.     which  was 

J nh.  r^ig.  MnJJey  w.  Sherman,  Ajnk.  ^iQ.  determined    contrary    to    the  f.rft  of 

Now/anv.  Nelligan,  iBro.  Cha.  Rep.  489.  the  above  pofitions,  was  over-ruled  by 

Fierjon  v.  Garnet^  2  Bro.  Cha.  Rep.   38.  the  mailer  of  the  Rolls  in  the  cafe  of 

22(>.Fineh,  Pre.  Cha.  200.  in  note  S.  C.  Garnet  w.Fier/on,  cited  J'upra.    See  ?.  Bro. 

Lt'wis  V.  King,  2  Bro.  Cha.  Rep.  6co.  Cha.  Rep.  ^6.  lldl  V.  the  Bifmp  of  Lbw 

Butyk?<;j  where       gift  qz  the         ap-  don,psJi.  OsOi 

thc. 


tlie  court  to  confirue  it  oniy  as  a  recommendation  to  tlic  firft  ■  Hakrinc 
dcvifee,  and  make  it  abfolute  as  to  him  •  but  h«re  the  wdtii  -  9'-'^" ' 
relations  is  a  legal  dcfcrlption,  and  this  is  a  devifc  to  fuch  rela^ 
tioriSy  and  operates  as  a  truft  in  the  wife,  by  way  of  power  of 
naming  and  apportioning,  and  her  non-performance  of  the 
power  fliall  not  make  the  dcvife  void,  but  the  power  fiiall  de- 
volve on  the  court  and  though  this  is  not  to  pafs  by  virtue  of 
the  ftatute  of  didributions,  yet  that  is  a  good  rule  for  the  court 
to  go  by.  And  therefore  1  think  it  ought  to  be  divided  among 
fuch  of  the  relations  cf  the  teftator  Nicholas  Harding,  who 
were  his  next  of  kin  at  her  death  •,  and  do  order,  that  fo  much, 
of  the  faid  houflii^ld  good ;  in  Hatton  GardeUy  and  other  per- 
fonal  Cilate  of  the  faid  teftator  Nicholas  Harding,  devifed  by  his 
will  to  the  faid  Elizabeth  Harding  his  wife,  which  fhe  did  not 
difpofe  of  according  to  the  power  given  her  thereby,  in  cafe 
the  fame  remains  in  fpecie,  or  the  value  thereof,  be  delivered  to 
the  next  of  kin  of  the  faid  teftator  Nicholas  Harding,  to  be  di- 
vided equally  amongft  them,  take  place  from  the  time  of 
the  death  of  the  laid  Elizabeth  Harditig, 


Leehe  v.  Bennett,  _  , 

rebruary  tne 
20th,  1737. 

S IR  John  Leehe,  by  his  will,  devifes  in  thefe  words t     I   Cafe  222. 
give  to  my  nieces  Elizabeth  Martin  and  Hannah  Martin,  Sir  7.  Z,.  givesj 
or  which  fhall  be  living  at  the  time  of  ray  death,  all  my     <i  • ;  cii  .0 
houfhold  goods   (particularly  mentioned)   in  my  houfe  at  ^'■'^j.?^ 
Maze-Hill^  Greenwich  "  natural  life,  liis 

houle  in  Green^ 

ivich,  ivith  all  the  houfliold  goods  thnt  fhall  be  found  therein  at  the  time  of  his  deceafe. 
The  word  ivith  fo  conjoins  the  ievife  of  t.he  houfe  and  houfiiold  goods,  that  the  devifee  can  have  im 
larger  intereft  in  the  laicer,  than  was  exprefsly  limited  as  to  the  former. 
The  word  ivith  would  have  had  the  fame  effei^l  in  the  cafe  of  a  grant. 

By  a  codicil  afterwards  he  fays,  I  give  to  my  niece  Eli- 
zobeth  Martin,   during  the   time  of  Ker  natural  life,  my 

*'  houfe  on  Maze-Hill  in  Gree?mvich,  ivith  all  the  houfhold 
goods  that  fliall  be  found  therein  at  the  time  of  my  de- 

"  ceafe." 

There  were  only  ten  years  to  come  in  the  houfe  \  both  the 
nieces  were  living  at  the  time  of  the  teftator's  death,  but  the 
defendant  furvived  the  other.  Part  of  the  goods  given  in  the 
codicil  were  excepted  in  ,  the  will,  as  gilt  hangings,  and  fome 
other  things,  and  an  additional  100/.  a  year  given  to  his  niece 
Elizabeth  Martin,  now  Bennet,  by  the  codicil,  and  then  he  * 
devifes  as'  before  mentioned. 

Lord  Chancellor :  The  queftion  is,  Whether  this  be  an  ab- 
folute devife  to  Elizabeth,  or  for  life  only  ? 

The  firll  confideraUon  is,  what  llie  would  have  taken  under 
the  will, 

Jt  is  plain  the  nieces  would  have  taken  as  jolntenant?,  and 
only  the  particular  goods  fo  bequeathed,   for  the  goodi  cx- 
3  ccptcd 
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^Bzs^e'^'     ^^P^^'^  ^'^'^^^Y  could  not,  though  hi  the  houfc  at  Greenwich ;  and 
the  furvivor  would  have  taken  the  whole. 

The  codicil  has  made  a  total  alteration  in  two  refpeds ; 
inftead  of  a  joint  intereft,  it  is  made  a  fole  intereit,  inftead  of 
an  abfolute  property,  an  inlcreft  for  life  ;  and  Elizabeth  like- 
wife  takes  the  goods  excepted,  and  conl"equently  it  is  a  1  evo- 
cation of  the  will,  and  an  entire  new  bequeft.  if  the  codicil 
had  flood  alone,  it  would  have  been  plainly  a  gift  of  the  good* 
for  hfe  only;  and  the  word  with  being  made  ufe  of,  it  fo  con- 
joins the  dcvife  of  the  houfc  and  houfhold  goods,  that  the  de- 
vifee  can  have  no  larger  intereil  in  the  houihold  goods,  than 
was  exprefsiy  limited  as  to  the  houfe  (i).  If  the  words  during 
her  natural  life  had  been  fubjoined  to  the  devife  of  the  houfe,  it 
had  not  been  fo  clear  a  cafe,  though  I  think  that  would  not 
have  varied  the  law  of  the  cafe  neither  but  thofc  words  being 
put  before  the  devife,  mult  operate  equally  on  both  parts  of  the 
fubfequent  devife,  and  the  fame  intereil  pafs  in  both.  The 
word  ivith  would  have  had  the  fame  elfe£l,  and  been  conftrued 
in  the  fame  manner  in  the  cafe  of  a  grant. 

His  Lordjtjip  took  notice  of  a  cafe  in  i  Roirs  Abr,  S44.  letter 
M,  No,  2.  If  a  man  devifes  Blackacre  to  one  in  tail,  and  alfo 
Whiteaare,  the  devifee  fliall  have  an  ei?  ate  tail  in  Whiteacre  like- 
wife,  for  this  is  all  one  fentence,  and  confequently  the  words 
that  make  the  limitation  of  the  cftate  go  to  both.  Truu 
*SeIk.  2j4.  Eliz,  B.  R,    He  cited  too  the  cafe  of  Cole  v.  Raiv/infon^, 

where  the  M^ord  al/o  had  the  like  cffccl,  and  the  fame  conlf  ruc- 
tion put  upon  it. 

Mr.  Fazakerley,  who  was  of  counfel  for  the  plaintiff,  in- 
{ifled  upon  the  defendant's  giviiig  fccurity  for  the  goods,  as 
the  court  had  determined  fhe  had  only  an  intereft  for  life. 
A  tenant  for  rfe  ■^^■'"^'^  Chancellor  faid  he  never  knew  it  done,  and  therefore 
of  goods  is  not*  would  not  oblige  the  defendant  to  do  it  in  this  cafe,  but 
obliged  to  give  dire£led  an  inventory  to  be  made  by  the  defendant  Bennety 
grds^butS'         ^^g""^  by  him  and  his  wife,  and  to  be  delivered  to  the 

lignaii  inventory  plaintilf, 

ibnly  to  the  per- 

fon  in  remainder  (2) 

( 1 )  Vide  Richards  v.  B^iker,  pej.  2  vol.  3  2  I .  (2)  Bill  v.  Kynajion,  pojf,  2  voL  8  2.  5  21 . 
May\h.tiMi,  Champion  v.  Rich  ax. 

Cafe  223.  r_T  E  N  R  T  Pierce^  by  his  will,  devifed  fevcral  leafehold 
^.  devifes  feve-  eltates  to  two  truftees,  •  in  trufh  to  aflign  them  to  his 
rai  leaiehoid  ei-  grandaughter  Jf-rzrj,'  Pigott^  at  her  age  of  21  years,  or  marriage, 
tj^ufiees,  ia      if  ^hc  married   with  the  confent  of  them,  or 'the  furvivor  of 

truft  5  if  his 

grandaughter  married  without  their  confent,  to  convey  the  prcmiffes  to  two  other  trullees,  in  truft 
for  her  leparate  ufe  during  her  life,  and  after  her  death  for  the  ufe  ani  benefit  of  her  iffae.  Though 
fn-  has  no  children  by  the;  iirH:  huiband,  Ihe  has  only  a  xi^ht  lor  her  ILe,  far  the  iflueb/Miy  iuiban4, 
arc  providedibr  by, this  fettlemeat. 

them ; 


Crpofiti'on  of  WsiW. 
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tliem  ;  but  if  (lie  married  without  fuch  confent,  then  they  were  Champions, 
to  convey  thenremifies  to  two  other  truflces  and  their  heirs,  in  ^^'^'f^^x* 
trufi:  for  the  fole  ufe  and  benefit  of  the  ftiid  Mary  Piggott^  ex- 
clufive  of  any  power  and  controul  of  her  hMil^and,  for  and  dur- 
ing- the  term  of  her  natural  life,  and  after  her  dcceafe, /i^r/Z^^ 
nfe  cmd  benefit  of  her  She  married  without  the  confent  of 

the  truftees,  and  they,  in  piirfuance  of  the  power  in  the  wiil, 
conveyed  the  premiffes  to  uvo  other  truflces,  in  trufc  lor  her 
durinc;  her  natural  life,  and  after  her  deceafe,  for  the  ufe  and 
benefit  of  all  and  every  her  child  and  children. 

Her  iiiO:  luilband  ;Ued,  and  had  no  iiluc  by  her;  Ihe  mar- 
ried the  p;:!;f-:n!:  plaiutilF,  and  they  brought  tiieir  bill  againit 
the  defend  ait,  who  was  the  furviving  executor  of  the  furviving 
truflee,  to  have  him  join  in  a  fl^ile  of  the  truit  eftate,  fuggefthig 
that  the  intent  of  the  will  was,  for  providing  for  tlie  ifiue  by 
the  i^ril  huih.md  only,  and  he  dying  without  iffue,  fhe  had  now 
an  abfolute  rij^ht  and  title  to  the  prcmiires. 

It  was  decreed  fhe  had  only  a  right  for  her  life,  for  Hie  might 
have  iffue  by  any  huflDand,  v/ho  are  provided  for  by  the  fettle- 
ment,  and  woul4  take  by  purchafe. 

The  bill  difmiiTed, 

Vide  title  Devifes. 

Vide  title  Remainder » 

Vide  title  Jointenancy. 

Vide  title,  Devife,  under  the  Divifion,  What  JFords  will  pafs  a 
Fee  in  a  IFilL 

Vide  title  Banlrupt^  under  the  DivifiGn^  Rule  as  to  AjTignees^ 
Primrofe  v,  Bromley. 
Vide  title  Dower  and  Jointure,    Glover  v*  Bates. 


CAP.  XLVIII. 

extent  Of  Uje  Crotuu.  ^  ^^^'^  ^ 

parte  M.u'n^Til  and  others.  j<;.;,    the  i«ik. 


Vide  title  Bankrupt,  under  the  Divfion,  Rule  as  to  an  E.steni  cf 

the  Corwn, 
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€  A  P.  XLIX. 

ifineg  aim  Secoijeile^, 


(A)  What  Ejlate  or  Inter  eji  may  be  barred  or  transfer?  ed  by  a  Fine 
or  Recovery, 

(B)  What  Ejlate  or  Inter ejl  is  not  barred  by  a  Fine  or  Recovery, 


(A)  What  Ejlate  or  Inter  ejl  may  be  barred  or  tra?isf erred  by  a  Fine 

or  Recovery, 


May  tbe  12th,  Robirifon  v.  Cuming, 

1739.  J  <S 

CJsifc  '2.'2,A-  -*       •  • 

S  c  Ca  T  *  ^  limitation  in  a  will  was  to  C  and  Ills'  heirs,  to  the 

Talb.  163.  -a-  ufe  of  him  and  his  heirs,  in  truft  to  pay  debts,  and  af- 
A  limitation  in  ter  in  truft  for  Z).  and  the  heirs  of  his  body,  and  in  default 
a  will  to  C.  and       j^^-^g  ^£  ^j^^  j-^  remainder  to  C\  and  his  heirs,  on 

ills  heirs,  to  the  .       ,  •    ^  ti/t 

-»ifeofhim  and  his  condition  he  married  M, 

heirs,  in  truft 

to  pay  debts,  and  after  in  truft  for  D.  and  the  heirs  of  his  body,  and  In  default  of  the  heirs  of  the  body  of 
ZJ.  remainder  to  C.  and  liis  heirs. 

The  i-ecQvery  of  D.  barred  the  remainder  to  C.  as  being  a  remainder  ofthe  truji,  for  a  remainder  of  4 
legal  cAafe  cannot  be  barred  by  the  recovery  of  a         ^ue  trujl. 

D.  fufFers  a  recovery,  and  the  queftion  was,  Whether  this 
recovery  barred  the  remainder  to  C  P 

Lord  Chancellor:  The  queftion  depends  upon  this  point. 
Whether  the  remainder  to  C.  be  a  remainder  of  a  legal  eftate, 
or  of  a  truft  ?  For  a  remainder  of  a  legal  eftate  cannot  be  barred 
£  474  ]  hj  7i  xtcovtxj  o{  cejlni  que  tnji  [i)^  but  all  the  remainders  of  the 
truft  are  (2}. 

It  has  been  faid,  that  It  is  impoffible  for  a  man  to  be  a 
truftee  for  himfelf ;  but  that  is  not  the  point  here,  for  as  the 
legal  eftate  and  ute  is  wholly  in  C.  by  virtue  of  the  firft  part 
of  the  devife,  the  remainder  cannot  be  in  him,  for  that  is  part 
of  the  eftate  he  had  before,  and  urUefs  the  teftator  had  given 
C.  the  remainder  of  the  truft,  it  would  have  refulted  to  hi* 
heirs  at  law :  he  has  therefore  given  him  an  intereft  diftin6t. 
from  either  the  legal  eftate  or  the  ufe,  which  is  the  remainder 
of  the  truft,  and  he  has  given  him  that  on  a  co?idiiioti  which 
would  be  intirely  defeated,  if  he  had  taken  the  remainder  of 
the  legal  eftate  by  the  former  part  of  the  devife  5  and  there- 

(1)  ^0  Salvin  Y,  Thornton,  I  Bro.Cha*    Carpenter  v.  Carpenter,    I  F'enu  440. 
73,  in  note  yf/;?<^.  545.  699.  S.  C,    Be-verley    v.    Be'verley^    2  Vern,    1 3  I. 

^haplandv.  Smith,  \  Bro.  Cha,  Rep,  74.    Bateler  V.  Jllington,   iBro,  Qba,.Rep.  72, 

(2)  North  v.  Champermon  2  Cha.  Ca, 
63, 78. 1 /^^r;^.  13.     C.  1  P.  Z^/".  9>.  S.U 

fore 
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fore  his  Lordfhip  decreed,  that  the  recovery  of  i>.  barred  the  Robinsokv. 

.    1  Cuming. 
remainder  to  C. 


I 


Olher  V.Taylor.  ^"^^  J^^sf 

.     ,     Cafe  225. 

F  lands  are  copyhold,  a  common  recovery  fufPercd  m  tuc  a  common  rect>- 
court  of  common  pleas  will  not  pafs  fuch  lands,  but  if  very  fufferedia 


tne  common 


lands  are  cuftomary  freeholds,  and  pafs  by  furrender  in  a  be 

,  ^  ,  ^  ,  -   r    1    P^^^s  will  not 

rough  court,   yet  a  recovery  in  the  common  pleas  ot  iucii  paf^cypylMjld 
lands  may  be  good  (i).    The  cafe  oi  Baker  w  IVaFe,  in  Lord  lands  j  otherwlf^ 
time,  cited.  ^  faelldf;'"^'' 

(1)  An  iffue  was    dlrefted  to  try  court  of  the  burough,   or  by  common 

whether    the  lands    in  quellion  were  recovery    in   the     court   of  conmoa 

copyhold  or  cuftomary  freehold  ;  and  pleas  at   IVeftmivjffer.      ^eg^    Lib.  B. 

if  they  were  capable  of  beuig  intaiied,  1737.  fol.  483.    The  w^ditor  has  not 

whether  fuch  intail  could  be  barred  by  been  able  to  learn  the  refuU  of  the  trial 

iurrender  or  common  recovery  in  the  at  law. 


(B)  What  EJIate  or  Inter  eft  is  not  barred  ly  a  Fine  or  Recovery^ 
Willis  v»  Bhorral, 

Cafe  226. 

CT  HO  M  A  S  Brickley,  by  a  provifo  in  his  marriage- fettlem.ent,  ^  ^ 

in  cafe  he  dies  without  illue,  gives  his  wife  Anne  BrickUy  a  ina  marriage  feu 
power  to  difpofe  of  one  hundred  pounds  by  will  to  fuch  per»  tkment,  gives 
fon  as  {liefiiall  appoint,  fuch  hundred  pounds  to  be  paid  to  J^' d-'^j.^^i-^oP^^^^^^ 
the  wife  within  one  year  after  his  death,  and  in  default  of  ico /.  by  will  t* 
fuch  payment,  John  Moreton  is  empowered  to  make  a  leafe  of  ^^^^  penon  as 
lands  called  Sayres's  Farm,  to  raife  this  fum,  and  when  raifed  to  bc^paid^to'ti^i 
^he  leafe  to  be  void.    The  wife,  after  the  year  expired  from  wife  within  oac 
t;he  death  of  her  hufbaiid,  makes  an  appointment  of  the  hun-  ^'^^^^^''^^ 
dred  pounds,  but  never  received  it  while  {lie  was  living  j  the  (lej^yjt  o/Tuch 
heirs  of  the  hufband  mortgaged  the  eftate  to  B.  who  at  that  paymenr,  ii^f, 
time  h?.d  no  notice  of  this  power  in  the  marrlage-fcttlemcnt-,  'j^.J'j^^''^'7elafc 
afterwards,   upon  B,^s  purchafing  the  eftate  abfokitely,    the  o^' particular 
heirs  of  the  hufband  levied  a  fine  to  him,  and  in  the  next  lands  to  raife 
place,  by  way  of  collateral  fecurity,  conveyed  the  equity      vv^f^^mTkes  "Jn^* 
redemption  to  B.  who  then  had  notice  of  the  povv'cr  j  five  appointmeat'of 
years  incurred  after  levying  of  the  fine,  and  no  claim  on  tlie  the  100/.  but 
part  of  the  appointees  of  the  hundred  pounds,  who  have  now  i"\vhHri:v?mf 
brought  their  bill  to  be  paid  this  fum.  tiic  htirs  or  tli« 

huiband  tiort^ 

gaged  the  eftate  to  B.  who  when  had  no  notice  of  this  power.  Af!:(?r\Y3rdc,  on  i?.'s  purchafini;  ihs 
eltate,  the  licirs  of  the  huib  uul  levy  a  fine  t»  him,  aad  convey  the  equity  or  reden:;.ition  as  a  collateral 
fecurity,  who  then  had  no.ice  of  th^;  power.  Five  years  in curred  -at ter  levying  of  the  line,  and  »0 
claim  on  tlu:  pnrt  of  the- appointees  of  ioo/.  but  they  now  brin^'  their  bill  to  be  paid  this  fum. 

The  plVmtijls  anr  intitlcd  to  lOO /,  iUiii  Utwcrt,  tro^u  tiie  cni  of oac  ye^r  aftax  th-e  dcatii  of -4p5f 
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iffitES  ant!  Recclterfesf. 


Sh'rr"  t  plaintiif  infifted,  that  not'^img  cafl 

be  barred  by  a  fine  or  non-claim,  but  what  is  nril  iievcftedj 
that  according  to  the  refolution  in  Zourh  and  Zlolef^  cr.fe  in 
Plowdcfis  Comnu'itaries  (i)  a  bare  na]  power  a«  the  picfentcafe 
is,  and  a  mere  f-icure  intereit  onlv,  canaot  be  barred  by  a  fine: 
the  fame  do6i:rine  is  laid  down  in  Cro.  Elizs  226.  that  confider* 
ing  it  as  a  truft,  it  cannot  be  barred,  for  is  is  expiefsly  ad- 
mitted, that  the  buyer  had  notice  of  it,  and  though  he  was 
a  purchafer  for  a  valuable  confideration,  yet  notice  makes 
him  a  ^truflee  only,  and  for  this  purpofe  mentioned  2  Vern. 
194,  A  fe'ifed  in  fee  in  truft  for  B.  for  full  confi deration  ccn- 
veys  to  C.  the  purchafer  having  notice  of  the  truft^  and  after- 
'n.uards  C.  to  ftrengthen  his  own  eflate^  levies  a  fine.  B.  the 
ceftuique  truft,  is  not  bound  to  enter  uuithin  five  years,  for  C» 
*^  having  purchafed  with  7iotice,  notwithfandimg  any  confideration 
"  paid  by  hitn,  is  but  a  trufice  for  B.  (2)  and fo  the  eflate  not  being 
"  djjplaced-y  the  fine  cannot  bar 

Mr.  Wilbraham  for  the  defendant  faid,  that  courts  of  equity 
govern  themfelves  with  regard  to  fines,  as  they  do  at  law,  for 
this  reafon,  becaufe  they  are  the  common  fecurity  to  eftates, 
and  th.ereforc  if  he  fnould  admit  this  to  be  an  equitable  in- 
tereft  in  the  ePcate,  it  is  equally  barred  as  if  it  had  been  a  le^^al 
intereft,  and  that  it  is  laid  down  in  Sir  Nicholas  Stourton^s  cafe, 
by  Lord  Chief  Juiiice  Hale^  that  a  fine,  and  non-claim,  is  a 
good  bar  to  an  equity  of  redemption.  Cited  in  Lingard  v. 
Grifiin,  2  ^ern.  189. 

Lord  Chancellor  :  The  firft  queftion  is,  Whether  this,  which 
is  a  mere  collateral  power  in  the  land,  can  be  barred,  and 
will  depend  on  the  fores  and  effecl  of  the  fine. 
■  Here  is,  ih  point  of  law,  a  power  veiled  in  fohn  Moreton, 
to  create  a  term  for  years  for  raifing  the  100  A  in  default  of 
payment  by  the  heirs  or  ^ITigns.of  the  teuiator  within  one  year 
after  his  death,  the  plaintiff  therefore  had  an  equitable  interefl 
till  the  fame  v/as  paid :  confider  then  v/hat  effeci  the  fine  has 
eitherupon  the  power  or  the  intereft. 

The  mortgagee  tookj   as  a  collateral  fecurity,  the  convey- 
ance of  the  equity  of  redemption  after  the  fine  levied ;  gene- 
-    7^  -|     ^^-'7  fpe^''<^ir2g)  fi>>'^^  ^''^g'^i  that  a  perfon  iias  in  an  eftate,  muil 
^  ^"^    -1     be  difpiaced  to  give  a  fine  any  force  (3). 
A  bare  naked        ^\  greater  force  too  has  been  gi?en  to  fines  by  ftatutes  than 
barred  by^any  of  they  had  at  lav/,  as  by  the  ftatute  of  non-claim,  Isfc.  but  I  do 
the  (iatuces  of     not  find  in  any  of  thefe  ftatutes,  that  a  power  is  barred  by 
fines  (4)  other-   j-l-j^ej-Y^    but  onlv  fucli  rip-ht.  claim,  and  intereft.  which  ftranp-ers 

wife  as  to  an  i«-  ,     ,    '       .         /  ^    ,       ^       t     •    i         ^   r      \  r         V  • 

terejjs  termini,     had  at  tlie  tunc  oi  the  tine  levied,  unieis  they  purine  their 

(1)  FlozL'J.  355.  jfenk.  Cent,  266.  (4)  c\  collateral  Gl  na.led  power  cannot 
S.    C,  be  barred  nor  extiuguifhed  by  fine,  feoif- 

(2)  See  Saunders  v.  Dehjw.  2  Feru.  rcenc,  or  any  other  convej  aiice.  Co. 
27].  '  XrV/.  237.  <2.  ^/^.?;z;/'s  cafe,  1  Co.  iii.  a. 

(3)  Margaret  Podgrr^s  cafe,  9  Co.  Diggers  cak,  I  Co.  174.  a.  Edwards  v. 
106,  a.     I  Crufd,  243.  Siaur^  hard.  ^i^. 

title* 


title,  da'im  and  intcrefl:,  by  a£lion  or  lawful  entry,  within  Willis  -v, 
five  years  after  the  proclamation  made  and  certified.  hor  . 

How  can  a  ftranger,  as  Jo/j/i  Moretm  was,  that  has  no  in- 
pereft,  make  an  entry,  he  v/ho  had  barely  a  naked  power,  and 
CQufequently  pouid  not  be  affected  by  a  fine  j  for  the  con- 
firruflion  of  the  ftatiite  of  4  7.  in  Bro,  Ahr.  title  F'lnej 
feci,  123.  as  to  what  a  fine  \fill  bar,  dpes  fiQj:  at  all  relate  to 
powers. 

But  then  it  may  be  faid,  the  leflee  of  Moreton  might  have 
jcntred,  for  he  had  a  right,  by  virtue  of  the  leafehold  eftate, 
^nd  to  be  fure  Snffyii'^  cafe,  5  Co»  123.  b,  comes  very  near  this 
cafe,  for  nothing  can  be  more  like  a  power  than  an  interejfe 
term'nii*     "  A  man  made  a  leafe  for  years  of  certam  land^  to  begin 

after  the  end  of  a  term  for  years  then  in  beluga  th^  firjl  years 
"  determined,  the  fecond  leffee  did  not  enter,  but  he  in  the  r^verjiofj. 
"  entered  and  made  a  feoffment,  and  levied  a  fine  of  the  land  with 

proclamations,  according  to  the  4  H.  7,  C-  4,  and  five  years 
*'  PllF'^^  "Zi^Z/y^f///  entry  or  claim  made  by  the  feco?id  leffee,  and  the  . 

qnefliofi  was,  JVhether  the  leffee  for  years  was  barred  by  the  fine, 
.*5  and  the  ait  of  j\  H.  7.?  Adjudged  that  this  term  and  intenfl. 

was  barred,  and  both  within  the  letter  of  the  a5l,  and  the  mif 

chief  intended  to  be  provided  againfl  thereby, 

The  next  confideration  is,  What  effe6l  the  fine  will  have 
upon  the  equitable  intereft? 

And  no  doubt  the  rules  of  this  court,  with  relation  to  fines, 
have  been  taken  by  analogy  from  the  rules  at  law,  and  the 
effe£l:  j$  the  fame  with  regard  to  an  equitable  intereft,  if  of 
fuch  a  nature,  that,  turned  into  a  legal  intereft,  it  would  have 
been  barred. 

But  I  need  not  labour  this  point,  for  fuppofing  the  equi- 
table intereft  is  barred,  yet  I  am  of  opinion  the  power  is  ftiU 
liibfifting  in  John  Moreton,  and  he  may  nriake  a  ieafe  till  the 
hundred  pound  is  raifed. 

I  do  therefore  declare  the  plaintiffs  are  intitled  to  a  fatisj 
fii6lion  for  the  fum  of  one  hundred  pounds,  and  intereft  from 
the  end  of  one  year  after  the  death  of  Anne  Brichley,  and  do 
therefore  decree  the  defendants  the  heirs  at  law  of  Thomas' 
Brichley,  to  pay  the  fiuiie  to  the  plaintiffs  accordingly,  with 
intereft  at  the  rate  of  4  /.  per  cent, 

Fide  tith' Agreements,  See.  under  the  Divifon^  When  to  be  ^^sr« 
formed  in  Specie. 

yide  title  Forfeiture, 


n 


.  C  A,  P.-.-...  L., 

^ji^/tliei^tii,  (A)  Wh^  JJjail  h£  deesned  fuch*  . 

Ex  pm'te  Quincy, 

Cafe  227.    TN  1745  RQhinfon  fells  the  utenfils  of  a  brewKoufc,  and  lets 
A  rfflor-gags  ef  a  A  ^  kafe  of  the  brewhoufe  to  Br^r^^oGd,  and  in  1746  mort- 
&r<whou^e  witk  g^gcs  his  hixwkoiife  with  the  appurtenances,         to  J. 
s^a^i?"^!]!  n    ^'^^^^''^^  ^'^s  ^""^^^^^  uteniils  to  Warner,  who 

c^ythe^ureiT^  foi^  ^  money  in  1748  mortgages  the  whole  to  Rohmjon^ 

ii%  fcuL£i»e  afterwards  Rchmfon  becomes  a  bankrupt,  and  his  efFe£ts  are 
things  cniybe<  ^^^^  the  petitioner  as  affigoe€  onder  the  commiffion,  who, 
teiej,  as  ftaudmg  m  me  place  cf  the  bankrupt,  is  iatitled  to  the 

mortgage  from  War^i^r,  and  by  virtue  thereof  claims  the 

5^.  So  the  mortgagee  of  the  brewhoufe  in  1 746  infifts  the 
fixtares  paied  by  his  mortgage ;  this  petition  preferred  there- 
fore for  a  delivery  of  all  the  utenfils. 

Mr.  Attorney  Gtfural.^  for  the  mortgagee,  cited  'Given  71. 
«i-nder  tide  Heir  mid  Ancejl^r* 

Lord  Chmcdlor:  This  is  a  cafe  for  a  mere  a£^:ion  at  law,  an4 
tr/igiiC  be  clefcermined  by  a£liosi  of  trover  or  detinue. 

i  am  inclined  to  think  it  was  not  the  intent  of  Rohinfon  te 
ms-£t%?--'^S-  titenGIs  %  for  there  is  fome  defcription  generally 
of  tr-r-.iZb  in  a'brewhou(c. 

The  iiiamicr  of  defcribing  the  parcels  {hews  he  did  not  at  all 
mean  £0  mortgage  uteniils,  for  the  word  appurtenances  feems  to 
intend  only  things  belonging  to  out-houfes. 
Axs  exmitor         ^I^v^.  lu^^e  as  to  fixtures,  as  between  an  heir  and  execiitor,  is 
aRothcr  thing.    The  freehold  defcending  on  the  heir,  the  cxe* 
take  away  fix-    cutot  caifiioc  Qiitet  tQ  take  away  fixtures  without  being  a 

teres,  wirhout  r  ^    %  o  ^ 

^ds^itref^ifex*  trefpalier  ( i } .  - 

A  t«2anr£du2iaj  f^rA  there  is  another  rule  between  landlord  and  tenant: 
isL^^lu^l  Baring  .the  term  a  tenant  may  take  away  chimney  pieces,  and 
pieces,,  giidevea  €V€o  wainfcot  (2),  ¥;hich  is  a  very  Itrong  cafe,  but  not  after  the 
wainfcotj,  if  af^  Ije^iflj  fie  woald  be  a  trefp^ 

^I&V^  ^/^^  "  A  mortgage,  fays  Mr.  Aiiorney  General  is  a  purchafe,  but: 
.  :\  ■     .'■  '    then  it  is  a  redeemable  one* 

How  doeg  it  iland  between  a  purchafer  and  a  vendor  ? 

(1)  %ee  Lavjion  v.  L/iivicn,  in  B.  Rc  the  etid  of  tfeecafc  ofLa^fcn  v,  Lawtm, 
Esjm  zz  G£&.  J.  cited  pi  the  aoteat  ^o/^.  3,  voL  13. 

(2)  L  e.  if  put  up  by  kimfelf.  '  ^ 

If 
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If  a  man  fells  a  houfe  where  there  is  a  copper,  or  a  brev/-  "Ex f  arte 
houfe  where  there  are  utenfils,  unlefs  there  was  feme  con-  Qui»>'cr. 
fideration  given  for  them,  and  a  valuation  fet  upon  them,  they  brevvhoi?  the 

would  not  pafSt  utenfilswiUnot 

But  then  another  queflion  will  arife  after  polTeffion  is  de- 
livered, what  a6lion  you  can  bring  ?  For  where  things  are  fixed 
to  the  freehold,  an  a£lion  of  trover  will  not  lie  for  them. 

Several  forts  of  things  are  often  fixed  to  the  freehold,  and  yet  Beds  faftened  to 
may  be  taken  away,  as  beds  f aliened  to  the  cieling  with  ropes, 
nay,  frequently  nailed,  and  yet  no  doubt  but  they  may  be  re«"  nailed,  are  not 

KlOVed.  fixtures,  ba$ 

The  difficulty  with  me  Is  the  pofleffion  of  the  mortgagor,  ^^^"^l 
but  that  is  cleared  up,  becaufe  it  was  the  exprefs  agreement 
between  the  parties,  that  the  mortgagor  fliould  not  be  prevented 
from  coming  on  the  brewhoufe. 

I  apprehend  the  fale  of  the  utenfils  was  a  defeafible  fale,  to 
revert  to  the  bankrupt  at  the  end  of  the  term,  and  if  fo,  there 
is  an  equity  in  the  grantor,  and  therefore,  as  to  the  mortgagee, 
a  polTeffion  in  the  bankrupt. 

Let  it  ftand  over  to  the  next  day  of  petitions,  and  let  the 
mortgagee  produce  all  deeds  and  writings,  and  affignee  at  hi» 
jexpence  to  take  espies  if  he  pleafes. 


CAP.  LL 

Brandlmx*  Ord,,  ,  . 

M^&vemba'  the 

Yid€  title  Punhafe^  under  the  Dhnfion^  of  Purchafi^rs  without 

Notice^ 


Vide  title  Cujhm  of  London^ 


CAP.    LIL  [  ] 

freeman  of  lonlson. 


parte  Carrington. 

V'dcXx'^C  Bankrupt i  wider  the  Divifion^  Who  arc  liable  to  Bank- 
rupt ey, 

I  i  2 


i:.d,  1739. 
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C  A  P.  LIIL 

jfrauti. 

Mchaclmas  Vacation,  1737. 

Wicholls  V,  Nicholls, 

Vide  title  Deeds  and  other  WrifingSy  under  the  Divifton^  Deeds 
and  Injlruments  entred  into  by  Fraud^  in  luhat  Cafes  to  he  re-^ 
lieved  againjl^ 

Vide  title  Bill. 


L  480  3  CAP.  LIV. 

^  -/c^  g^S- 

^r^^,,o3  -xc^^o. 

(A)  IVhat  ABs  of  his  ivith  regard  to  the  Infant's  Ejlate  fiall 

he  good* 

July  the  :iSth,  Pierfon  v.  Shore, 

1739- 

Cafe  2  8  y4  ^^^^  ^'^^  *^  bifliOp's  leafe  to  her  and  her  heirs  during  three 
•  lives,  devifes  the  fame  to  lier  daiighter  who  was  an  infant, 
^.  who  had  a  and  directs  the  guardian  and  truftees  appointed  by  her  will,  to 
hl^?ndhl'r  heS  ^^^'^  purchafes  for  the  benefit  of  the  infant.  After  the  death 
during  three  of  the  mother,  the  guardian,  upon  the  death  of  one  of  the 
lives,  devifes  the  three  iives,  took  a  new  leafe  for  three  new  lives,  and  the  infant 
daughter  an  In-  being  now  dead,  the  queftion  before  the  court  was.  Whether 
fan  t,  and  dire  as  this  new  Icafc  fliould  go  to  the  old  ufes?  To  the  heirs  e^  parte 
the  guardian  and  ^jj^tenuu  as  the  rirft  leafe  would  have  done,  or  whether  to  the 

truftees  to  make  ,    .        r   ,      •    r  ^  ^  ■  - 

purchafes  for  the  heu'S  01  the  Hiiant  ex  parte  paterna, 

infant's  benefit. 

The  guardian,  upon  the  deceafe  of  one  of  the  three  llyes,  took,  a  new  leafe  for  three  new  lives.  The 
infant  dies.  The  leafe  fh-ill  go  to  the  heirs  of  the  'vnixviX  ex  parte  fatcrna^  for  the  new  leafe  is  to  bc 
CQJifidered  as  a  new  actjuifition,  and  to  veft  in  the  infant  as  a  purchafe, 

'  Lord  Chancellor :  This  is  a  defcendiblc  freehold,  and  if  no- 

thing had  been  altered,  would  have  gone  to  the  heir  ex  parte 
innternd'y  but  the  new  leafe  is  to  be  couHdered  as  a  new  ac- 
quifition,  and  to  veft  in  the  infant  as  a  purchafer  \  how  then 
will  this  go,  confidercd  as  a  new  purchafe  ? 

If 


If  the  infant  had  lived  till  full  age,  and  then  had  furrendred  Piersontt. 
tlie  old  leafe  and  taken  a  new  one,  this  certainly  would  have  Shore. 
gone  to  the  heirs  ex  parte  pater?ia\  fo  if  all  the  lives  had  died,  ^"f^J^^^^?"  ^'^^^ 
and  the   guardian  had  renewed  the  leafe,  it  would  likewife  fonai  edlte^'" 
have  gone  to  the  heirs  on  the  part  of  the  father ;  and  this  is  .turned  into  real, 
not  like  the  cafe  of  an  infant's  perfonal  eflate  turned  into  real,  edtfpedbnari's 
for  the  reafon  of  that's  being  fliil  confidercd  as  perfonal  eftate,  on  account  o/ 
is,  becaufe  of  the  different  ages  at  which  tlie  infant  might  dif-  ^^'^^  different 
pofe  of  his  perfonal,  and  his  real  eftate,  and  not  out  of  favour  X  hitant  mn- 
to  any  one  reprefentatlve  more  than  another.    Indeed  in  the  cafe  difpofc  of  liis' 
of  a  leafe  in  triift.  ivhatever  7iew  alterations  are  made^  it  is  flill  fuhiect  P^'^^'^"^^> 

^     111.     n    f    ^  '  ^      ^    y        his  real,  and  not 

to  the  old  trujt    ( 2 ) .  ^  i„  fa  vovn-  to  one 

reprefentatlve  more  than   another  (i) 

It  has  been  ohjccledy  that  this  ivas  an  act  done  by  a  guardian  only 
during  the  minority^  and  ought  not  to  prejudice  any  ivho  take  by 
reprejentationy^  it  being  an  a5t  merely  voluntary^  and  not  out  of 
tieceffity, 

*If  this  indeed  had  been  wantonly  done  by  the  guardian,  with-  rpj^^a-^of  a 
out  any  real  benefit  to  the  infant,  it  would  have  been  proper  to  guardian  where 
come  into  a  court  of  equity  to  be  relieved  againll  it  •,  but  here  ^  reafonabie  one 
was  a  jufl  and  reafonabie  occnfion  for  what  the  guardian  has  confe-^^ 
done,  for  he  was  direcled  by  the  mother  to  make  purchafes  for  quence  a?  if  done 
the  benefit  of  the  infant.    Here  one  life  being  dead,  furren- j^"^^ 
dering  the  old,  and  taking  a  new  leafe,  was  the  moll  beneficial  wUc  ff 'vrntoal 
purchafe  for  the  infant  that  could  be,  aiid  therefore  ought  to  b^""^^  by  the 
have  the  fame  confequence  as  if  done  by  the  infant  herfelf      ^u^'^^'J^"^'!'.  J'lJl'^' 
f-uU  age,  and  go  to  the  heirs  ex  parte  matcrnd.    The  cafe  of  Ma^  ncjirioihe'in- 
fon  V.  Day^    is  exaftly  in  point  with  the   prefent,    l^rec»  in  ^^"t. 
Clmn,  319.    "A  feme  purchafes  a  church  leafe  to  her  and  her   t  *4^^  J 
heirs  for  three  lives,  and  dies,  leaving  an  infant  daughter, 
two  of  the  lives  die,  the  infant's  guardian  renews  the  leafe, 
this  is  a  nciv  acquifitiony  and  JJjall  go  to  the  heirs  on  the  [xirt  of  the 
''father'"  (3). 

liis  Lordihip  therefore  difniifled  the  bill  brought  by  the  heir 
ex  parte  nuiterna* 

(1)  irhilfcrv.  WhitlcXy  3  P.  Jr.  I  GO.  //^wj,  J/iih.  734,  l  Bro.  Chn.  Rfp  199. 
note  D.     Rookv.  IJ'arth^  I  F(f^()\.        S.  C.  in  note.    Tajlcrx.  Maniof^  Amh, 

(2)  Half  V.  /iV/,  I  Cha,  Ca.  191.  668.  6V^/  -xude  Darn  I  v.  Jl  'hitchot,  2 
Abmy  V.  Miller,  poft.  2  vol.   597.     Ed-     Chn.  Ihp*  59. 

ivards  V.  Lcziii,  poft.  3  vol.  538.  Pick-  (3)  2  Eq.  Ah.  4.94.  pl.  7.  S.  C.  Gdh, 
ering  v.  Foivlrs,  1  Biq.  Chn.  Rip.  197.  E'j.  R<'f>.  77-  S.  C.  See  Amb.  719. 
Ra:v  v.  CJyuhi-Jlt'.r.,  Amb^  7  I  5.  1  Bro,(]ha.  where  this  cafe  o'i  Peirfon  v.  *S7'c"V  ib  cited 
R^p.  \^S,  8.  C.  note.     Oictn  v.  //7/.    under  the  naniL*  of  JA/,^// v.  6\'^'Vf. 


CAP.  LT. 


p^ay  the  i%^f\i  parte  Liiwood, 

Vide  title  Bankrupt ^  under  the  Dlvlfion^  P.ule  as  to  a  Certificate 
from  CommjJJtGmTS  to  a  Judge, 


C  A  P.  LVI. 

f-         1    (A)    Tinker e  Charges  and  Incumhrances   on  the  Lands  fiaJl  he 
^      ^         raifcd-i  or  foall  jlnh  in  the  Inheritance  for  the  Benefit  of  the 
Heir,' 

(B)  Where  the  Heir  fjall  have  the  Aid  and  Benefit  of  the  Per" 
fonal  Eftate, 

(A)  JVhere  Charges  and  Incumhrances  on  the  Lands  fhall  he 
raifedi  or  fhall  fnh  in  the  Inheritance  for  the  Benefit  cf  the 
Heir, 

^^de  title  Conditions  and  Limitations ^  under  the  Divifion^  In  ivhat 
Cafes  a  Gift  or  Devife^  upon  Condition  not  io  marry  luithoid 
Confent,  fonll  he  good  and  hinding,  or  void^  being  only  in  tcr- 
rorcm.    Hervey  v»  Allon. 

E after  Terni)  173S,' 
Prowfe  V.  Abingdon^ 

TT^HO  Ma  S  Compton,.  by  will  dated  the  13th  o£  Angnf  171^ 
Cafe  ^29.  de  -'ifes  all  his  lands  in  general  words  to  John  Ckinerd^  and 
S.C.  cited  John  Proiife^  and  their  heirs  in  truft,  and  to  the  ufes,  intents 
eom,  R  p  712,  ^^,^1  narpofes  foUov/ins;,  viz.  that  thev  fnould  fell  all  his  lands 

,164:11.  S.C.  Jyi"g 

T.  G.  d  -  .  ifed  .-.11 

bis  I:  -""  tf  T.  C  ^'id  J-  and  their  heirs  In  truft,  that  they  fhould  fell  his  lands  jn  M.  and  P.  and 
out  1  '.c'  " '  and  as  to  the  reft  in  tnift,  to  receive  the  reius  and  to  make 

leiic  • '"  '"^  vers  a' ■  n abic  cV  c,  and  therewith  to  pay  his  debts  and  legacies,  then  to  the  ufe  of 
y,  vvi  -  ■  ^i<.  t'"  '''"j  reniainacr  to  the  jilue  male  and  female  of  her  bodyj  and  makes  the  truf- 
tees  e-.  •  ■  <=  •  \\\' ■■^v^ /•  v1y:.s  a  legacy  of  500/.  to  his  nephew  Thomas  Prmvfe,  to  be  paid  at  4i,  or 
rnsr,  !  • :      v.iio  die  ,  b;^:-^ V  V- I. 

Fttio- Hi  e      ■  ot  the  v;j  i  -je  of  70c  /..  the  lands  in  A'',  and  P:  not  fufncier.r  to  pay  the  debts. 

Bi'!  bi-''"~'tbv  .i'-^  ad- /i'uilrator  or  T/^OTz^i  Pro-zy/e  vo  have  the  500/.  ryifed.    1\it  Li^rd  Chancellif 
j)p-     .      -^z       leg.-cy  "'v^-  -'^.irged  npora  the  real  as  well  as  perfonai  ellate,  it  could  not  be  raifedj  as  the 
jegacee  died  bfJ'orc  t&e  time  of  payments  and  difmifftd  the  bill  (1). 

(i)  ?yee.  Bend  V.  Bro^ujn,  2  Cha,  Ca.  321.  Smith  v.  S?iuih.  z  Fern.  (;2.  Tate^ 
165.    Paulcit  v»  Pufdtttf    1  fenr,  204.    v.  Phetiiphice^  2  P'^ern.  416     Cba.  Free, 

140. 


lying  in  MMfoM  and  Ptnard^  and  out  of  the  pnrcb.'jfe  money  P«owse  t^. 
arifmg  from  fiich  fale  flioukl  pay  and  fatisfy  the  tcdatorri  debts,  ^i^goon. 
as  far  as  the  fame  will  go,  and  as  to  the  tcIl  of  the  lands^,  ^V. 
the  will  declares  that  the  truftees  fhould  lland  feifed  of  them, 
in  truft  to  receive  the  rents,  iilues,  and  profits  thereof,  and 
to  make  leafes  of  the  fame,  for  the  term  of  99  years  determin- 
able on  three  liveS;,  and  therewith  to  pay  all  the  teftator's  debts 
and  legacies,  that  then  they  Ihoyld  fcand  feifed  to  the  ufe  of 
Ifahella  Abingdon^  wife  of  Charles  Abingdon^  and  filler  of  the 
tellator  for  life,  remainder  to  the  iffae  male  and  female  of  her 
body,  remainder  over,  ^c,  and  makes  the  truiiees  executors  of 
his  will.    He  bequeaths  likewife  a  legacy  of  500/.  to  his  ne- 
phew Thomas  Prowfe^  to  be  paid  at  his  age  of  twenty-one,  or 
marriage. 

The  nephew  died  before  he  attained  the  age  of  tweniy-one, 
and  unmarried. 

The  perfonal  eflate  of  the  tefcator  was  about  the  value  of 
700/,  the  edates  in  Mindford  and  Pinnard,  were  not  fufncient 
to  pay  the  teftator's  debts. 

The  bill  is  now  brought  by  the  adminiftrator  of  Thomas  [483  J 
Prowfe  to  have  the  fum  of  500/*  raifed  againft  the  defendant, 
who  claims  the  lands  under  JJahella^  fubjed:  to  the  payment  of 
teftator's  debts  and  legacies,  upon  a  fuppofition  that  Thomas 
Proivfe  had  an  intereil  vefled  in  this  legacy,  tranfmi  Jaole  to  his 
reprefentative,  though  the  legatee  died  before  the  time  of  pay- 
ment came. 

Mr,  Chute  for  the  plaintiff  innfiied,  that  this  cafe  was  very 
different  from  that  of  a  de\^ife  of  lands  to  a  third  perfon,  charg- 
ed v/ith  tlie  payment  of  legacies  oat  of  it,  that  tiie  lands  here 
devifed  to  the  truiiees  for  the  payment  of  debts  and  legacies, 
mufl  be  confidered  as  the  perfonal  eilate  of  t]>e  teftator  accord- 
ing to  the  general  doclrine  of  a  court  of  equity,  which  often 
conliders  land  as  money,  and  vice  verjdi  according  to  the  na- 
ture of  the  cafe,  and  the  intention  of  the  party  v/ho  direcSls  the 
dlfpofition  of  the  one  or  tlie  other  that  the  truiiees  might  in 
facl  have  entree^  here,  and  continued  in  poOhffion  till  t.hey  had 
received  money  enough  by  the  rcr.ts  and  proHtr.,  and  fine.;  taken 
upon  granting  long  leafes,  accordiug  to  the  power  given  by  the 
will,  to  pay  off'  all  the  debts  and  legacies  \  and  in  fuch  cafe,  as 
the  fund  out  of  which  this  ]cg:;cy  would  he  paya'.^le,  v/ouKl  be 
perfonal  etlate,  the  contingency  of  the  '^e's  flying  before  the 
age  of  21,  or  marriage,  not  being  anncx'...!  to  the  devife  of  the 

poft.  512.  Boycot  V.  Col  ton,  fcj?.  5;r5, 
Riihariljon  v.  Greefc^  toil.  3  vok  69.  At- 
tormy  Gentral  v.  Mihicr^  p:'fl.  3  vol.  112. 
ytajl'ct  V.  Bajfet,  poft  3  vol.  207.  Shrr- 
mu<r  v.  Collins^  poji.  3  vol.  5:0  The 
render  is  referred  to  Ty'ir.  C-^x'^  note  to 
2  P.  Ji\  6i2j  and  to  Butl.  Q\  L:tt.  237. 
u.  note  i. 

I  i  4  legacy 


140.  S.  C.  Carter  V.  Bl'ifve.  Free.  C ha. 
267.  2  rem.  617.  S.  C.  iVarv.  IVar, 
Prcc.  C'.'u.  2!  3.  Tourtin)>  v.  Tourvay^ 
Free.  Cha.  290.  Stapl-tr.u  v,  ChcclcSy 
Cha.PrtC  318.  Jennings  V.  J j<'oJ:.Sf  2  P. 
H^.  27O,  Bate/nan  v.  Ruacb,  9  Mj.I. 
ic6.  Cordon  V.  Rayna,  3  P.  // 7;;^-.  l  34. 
BradJry  V.  Po'zved,  Ca.  it-mp.Talb.  igj. 
Nal^v.  Tc/iy,  f'Oi?.  ^02.     Fanw.  C'urkcy 


4^3 


PRCWSE 


'Money  arlfl::^ 
from  '.he  faic  of 
a  Veil  1  cll.itc  is 
legal  aflets  only 
where  it  is  fold 
under  a  b  ire 
|-)ower  given  t6 
ici],  not  where 
the  interi-il  in 
the  efcLitc  p.ifVes 
Uy  tlie  will  to 
tiie       ilees  ; 
^.ad  making  the 


was  I 


legacy  itfelf,  but  to  the  time  of  payment,  the  plaintiff  would  be 
iiititlcd. 

Secondly y  It  mud  however  be  admitted  that  this  legacy  was 
chargeable  upon  the  perfonal  as  well  as  the  real  filiate,  and^ 
the  perfonal  efcate  is  the  primary  arid  natural  fund  to  be  ch 
ed,  and  ,  the  real  eftate  comes  in  only  in  aid  of  ihe  perfonal 
ei'tate,  and  as  a  fecurity  only  for  payment  of  the  money,  the  _ 
real  eftate  here  ought  to  be  fiibjccl  to  the  fame  rules  wirli  the  mm 
perfonal,  and  fubfc^rvient  to  tlie  fame  purpofes,  and  m.ore  efpe-  ^ 
cially.  fo,  fince  in  order  to  avoid  that  confufion  which  muft 
otherwlfe  follow,  if,  in  deterniiniilg  whether  this  legacy  was 
due  or  not,  regard  Ihould  be  had  to  the  different  refolutions 
which  prevail  in  cafes  of  this  kind^  where  the  perfonal  eftate 
only,  or  the  real  eftate  only,  is  charged  with  the  payment  ol 


legacies 


57?/;y//)',  That  admitting  this  1; 


:gacy  was  chargea 


ble  only  on 


the  real  eftate,  yet  the  rule  which  hiis  prevailedj  for  portions  to 
link  into  the  ei'late  for  the  benefit  of  the  heir  at  law,  will  not 
extend  to  the  prefent  cafe,  nor  is  this  within  the  reafon  of  thofe 
cafes  of  portions,  whkh  have  alv,  ays  been  determined  on  this 
foot,  that  chiltiren  dying  bel"Qre  tbey  could  \vmt  their  portions^ 
ihcre  could  be  ho  occafion  for  raihlig  them,  nor  is  it  to  be  fup- 
pofed-  the  teflator  coiild  intend  to  have  fuch  fum  raifed  merely 
in  prejudice  of  any  other  child,  who  fliould  have  the  eftate, 
when  no  pro^ifion  of  that  kind  v/as  now  wanted.  He  cited  the 
cafe  of  Jachfcn  v.  Favravul^  2  Vern.  424. 

Ivlr.  Fa-zciherley  on  tlie  fame  fide  infiftcd,  that  the  truft^ecs  to 
t?^iom  this  devife  is  made  being  likewife  executors,  the  eftateS 
devifcd  muft  be  confulered  as  perfonal  legal  aflets  in  their 
hands,  aiid  governable  by  the  fame  f tiles  as  if  the  teftator  had 
aftually  left  perfonal  aflets  in  fpecie  to  that  value.  He  cited  fof 
this  piirpofe  i  Lev.  224.  and  relied  on  what  is  there  faid  by 
Mr.  Juftice  T^ivifden^  and  alio  Dyer  264.  h.  No,  41,  He'  like- 
wife  infided,  that  it  appeared  there  were  fuihcient  perfonal  af- 
fets  left  in  fpecie  to  fiitisfy  this  legacy,  as  the  other  creditors 


and 


had 


an  undo; 


lb  ted 


it'jainfl  the  land  for  a  fatisfaclion 


'iglit  to  take  their  remedy 
of  their  debts  and  legacies, 


and  if  tlie  plaiiitiff  cannot  be  intitlcd  to  tliis  legacy,  fuppofmg 
it  to  be  civargeable  on  the  land,  this  court  will  fo  marfhal  the 
aflets  will  make  every  part  of  the  will  effectual,  and  cliarge 
the  perfonal  eflate  only  with  the  payment  of  this  legacy.  He 
relied-  likewife  miicli  on  the  cafe  of  ^[aclfon  v.  lun  yaiuh 


Lord  Chanceilcr :  before  they  beiran  for  tlie  d( 


iciant,  inter 


pofed,  and  faid  he  was  clearly  of  opinion  the  eftafcs  devifcd 
could  iu)t  be  coniidercd  as  perfonal  aflets  at  lav,',  in  tfie  hand^ 
of  the  truftefes  ,  that  by  tb>e  devife  in  general  of  all  his  Inr^.ds  to 
them  aiid- their  lieirs,  l:ere  was  plainly  a  difpcfition  of  the  cihite 
to  tliem,  and  a  triift  created  in  tbem  for  the  payment  of  debts  J. 
and  that  monev  arillnix  from  the  fale  of  a  real  efl.ate  was  leral 
afft^ts  only,  wliere  the  eftate  was  fold  under  a        power  given  to 


tibfi:ccs  cxrrators  decs  not  alt^r  th« 


ipBit  nua  aitccffc?.  4^4 

fell,  and  not  where  the  intereft  in  the  eftate  paffed  by  the  v/ill  to  Prows e 
the  devlfecs  as  it  did  here,  and  that  making  the  truftees  executors 
likewife,  could  not  alter  the  cafe  ( i ). 

That  the  other  part  of  the  devife,  whereby  the  dcvifces  are  Adevlfe  tov^. 
direcled  to  receive  the  rents,  ^r.  could  with  much  lefs  colour  ^^'^^^•^^^-.^^^^^^^^^^ 
admit  of  the  conftruftion  contended  for,  but  was  in  the  nature       be  nifcd, 
of  the  thing  plainly  intended  as  a  trufh ;  and  taking  notice  like-  forpiymcnc  of 
wife  of  what  had  been  faid  by  Mr.  Faxaherley,  that  as  to  this         f '^''nd  of 
part  of  the  cafe  it  might  be  considered  as  a  devife  to  them  of  the  kgni  arrets,  but 
legal  eflate,  quoufque  they  fliould  have  received  fufPicient  out  of  is  proper  only  to 
the  real,  Qc,  to  anfwer  the  purpofe,  and  that  then  the  eftate  fn^ntereftVn^ 
Jhould  veft  in  Ifahella  by  way  of  executory  devife  ;  his  Lord/hip  the  bndi  ipc- 
faid,  fuppofing  fuch  a  conllrudion  fliould  be  fuffered  to  pre-  J^'^'J^^th-^^^ 
vail,  yet  there  is  no  colour  for  faying  the  rents,  t5fc»  fo  received  p /i-foiiai  eftjite. 
would  be  legal  afTets,  and  put  the  cafe  of  a  devife  to  J»  and  B. 
and  their  heirs,  till  fuch  a  fum  fliould  be  raifed  for  the  pay  men  t 
of  debts  and  legacies,  would  that  create  a  fund  of  legal  alTets  ? 
«  At  that  rate  a  legatee  might  fue  A,  and  B,  under  thofe  eh-cum- 
ftances  in  the  ecclefiaftical  court ;  but  fuch  a  jurifdiclion  in  a 
cafe  of  that  kind  was  certainly  never  thought  on,  nor  can  it 
poflibly  be  maintained  :  but  a  provifion  of  that  fort  is  proper  only 
to  give  the  devii'ee  an  intereft  in  the  eftate  fpeclflcally,  not  to 
turn  the  lands  into  perfonal  eftate,  and  make  them  legal  aflets  in 
the  hands  of  the  devifce. 

Mr.  Attorney  General  for  the  dcx^endant,  infifted  on  the  fet- 
tled diftinclion  between  legacies  charged  on  the  real,  and 
Hiofe  charged  on  the  perfonal  eftate.  Adhere  a  legacv  is  [4^5]^ 
charged  on  the  perfonal,  and  made  payable  at  a  future  day, 
^ind  the  legatee  dies  before  the  day  of  payment,  the  court, 
•in  compliance  with  the  rule  of  the  civil  law,  and  in  order  to 
make  the  proceedings  in  tiiis  and  the  ecclefiaftica.l  court  (as 
they  have  a  concurrent  jurifdiclion}  luiiform  and  confiftent, 
has  determined  fuch  legacy  fliall  not  be  confidered  as  a  lapfed 
legacy,  but  fliall  go  to  the  reprefentative*  ]^)Ut  that  rule  has 
never  been  extended  to  cliarges  on  a  real  eftate  ;  that  there 
\k^as  no  ground  whatever  for  the  diftinclion  taken  betv/ccn  a 
legacy  as  here,  and  money  given  to  a  child  by  a  pa.rcnt  as  a 
portion,  nor  is  it  fuppofed  by  any  authority  ;  but  the  only 
(Ljueftion  in  fuch  cafe  is,  upon  what  fund  the  charge  is  laid, 
whether  on  the  real  or  perfonal  eftate  ?  That  the  cafe  of 
yachfon  v.  Farrnndy  as  appears  by  the  report  of  it  in  Free,  in 
X'Jjanc,  109.  turned  intircly  upon  tins  ;  that  the  legatee  there 
died  after  marri..\gc,  atul  that  tlicrcfore  having  hnppcncd, 
Which  was  the  caUfe  of  the  portion,  it  Ihould  be  raifed  after 
her  death. 

That  it  was  not  ;\t  all  m:itcri.d  here;  that  the  legacy  was 
tharged  on  a  mixed  fund,  or  real  and  perfonal  eftate  too ;  that 
fo  it  Vv'as  in  tlie  cafe  ol  J'^-IJ^//  v.  Fan-ii/id ;  hut  this  ohjcv'lion 


(1)  Bat  fee  Sil^,  v.  P'-L:'!r,  i  Brc^  Cl\i.  AV,,\  13S,  in  note,,  and         v  v» //VA^r, 

■na* 


t*aowsE^.  was  not  fo  much  as  made;  fo  it  was  in  the  cafe  of  the  Pr/h 
of  Chandos  v.  Talhot^  in  Lord  Chancellor  Kwg's  time,  /k^/V/^, 
5  2.  where  a  fum  of  money  was  by  will  charged  on  the 
real  and  perfonal  eftate  of  the  teftator,  payable  at  the  age 
ai  5  it  was  held  in  that  cafe,  that  the  legatee  dying  before  the 
age  of  11,  his  reprefentative  was  not  intiiled,  but  the  bill  was 
difmilTed,  and  the  Lord  Chancellor  in  that  cafe  cited  the  cafe  of 
Jennings  v.  Luhs  in  the  time  of  the  Lords  CommiiTioners,  exact- 
ly to  the  fame  puTpofe,  2  P.  jyim.  276.  Mr.  Attoniey  General 
,    £Altdi\}at^^{t<}{  Yates  N^Fettfplace^  ^Vern.  Carter ,  BleU 

JoC)  2  Ver?i»  6ij>  and  Mr.  Flojer^  of  the  fame  fide^  cited  ^nillh 
V.  Bniith,  2  Vern.  92, 

Lord  Chnricellor  faid,  the  only  inducement  he  had  to  fiilTei 
fo  long  a  debate  in  this  coort'  by  the  bar,  was,  in  order  to  re- 
Gei'/e  fatisfattion  as  to  the  point,  which  had  been  infilled  on  in 
relation  to  this  legacy  being  chargeable  on  a  mixed  fund,  con- 
fifting  of  real  and  perfonal  eftatc  too. 
Sudi  ^rons  re*      He  faid,  that  was  a  diiiiculty  which  always  (luck  with  him, 
there'Ts  nod^f-   ^^^^       "^'^^  fomcthing  very  extraordinary  that  the  real  eftate, 
ference  between  v/hich  was  Only  an  aoxiiiary  fund  to  the  perfonal,  fiiould^  in  cafes 
a  charge  on  the  q£  this  kind,  be  charecablc  in  a  did?; rent  manner,  -nd  not  be 

Teal  eu-^ice  oniV)  ,         ,  ,  ,       -  ,       .  •  i  i 

ard  a  charge  on  ^^^^^s  liabie  to  tBC  lame  ruics  and  cletcrmmaticins  Witn  tne  pn- 
the  real  and  per- mary  feciirity  the  perfonai  eflate  but  he  faid  he  found  the  re- 
fonal  eftate  too,  fo|yj^jons  fo  Ilronj:,  that  there  was  no  diiTerence  between  a  charji^e 

they  are  not  to  i     a       ^     i  i        ^  i  i         i  r  i 

beihakennow.  on  the  real  eltate  only,  and  a  charge  on  tne  real  and  pcrional 
eitate  too  that  he  could  not  at  this  time  of  day,  think  of  deter- 
mining in  a  different  manner  ( i  ). 
Whether  a  ^  *  f.,;j  \^  was  vcry  clear  that  charges  on  land,  payable  at  a. 
be^creat^d  hy"^^  futurc  day,  could  not  be  raifed,  if  the  party  died  before  the 
deed  or  will,  payment;  that  tliere  was  no  difTercncc  at  all,  vvJietber  that 
whe-her  given  char<Te  was  crcatcd  by  deed  or  will,  nor  whether  it  was  pro- 
byway  of  por-  .^r  1-1  •  ^  1 
tion  for  a  child,  victed  by  way  of  portion  for  a  cniid,  or  given  rnereiy  as  a  legacy 

or  merely  as  a  by  collateral  relations,  or  others  j  and  this  was  the  cafe  in  the 
ieS'Lla^cion"''  ^^^^^^os  V.  Talhot,  and  Jemilngs  v.  Liiles,  in  which  lie 

6r  others,  if  the  was  counfel,  for  in  neither  of  them  was  the  provifion  made  by  a 

fariy  dies  before  parCTit  (x). 

Leiu7cannot  be  what  is  faid,  that  the  affets  may  be  fo  marOialled  as 

raifed.  for  the  pvcfent  plaintiff  to  receive  a  compleat  fatisfaftion  out 

[  *4S6  3  of  the  perfonai  eRate,  though  the  executors  were  not  beford 
the  court,  and  fo  impoffible  to  m^ake  any  decree  on  that  foot, 
yet  if  they  thonglit  it  would  be  material,  he  would  retain  the 
bill,  Vvith  liberty  to  make  the  executors  parties  ;  but  he  faid, 
he  conceived  that  point  could  by  no  means  be  m.aintained,  for 
that  rule  of  mar  in  ailing  affets  in  the  manner  before  mention- 
ed, would  hold  only  where  it  was  proper  to  be  done  at  the 
time  the  ie2:acY  iirft  took  place,  and  not  where  it  was  owir.g  to 
a  fact,  which  happened  fubfequent  to  the  death  of  the  teftator, 

(0  See  Rfvn''fi  y.  Martin,  tojL  3  (2)  See  cafes  cired  in  note  \>  fi:pra 
vol.  335.  ^82,  and  Hall  v.  Terry ^  poJL  504. 


and 


a«dto  a  mere  accident,  as  here,  the  death  of  the  legatee  before  Prov/se  v, 

21.    (l).  ASINGDON. 

He  fiiid  the  refolution  in  the  cafe  of  Jaclfin  v.  Farrand  was  The  authority  of 
founded  on  a  fmgle  clrcumfiance,  the  mairiage  of  the  legatee,  II^^^^y'J^' 
which  being  the  foundation  of  that  judgment,  implies  plainly  if  424' much 
the  cafe  had  flood  only  on  the  devife  to  the  legatee  at  the  age  of  weake  ned  by 
21,  and  flie  dying  before  that  time,  that  the  court  would,  in  that  refolution 'in"* 
cafe,  have  determined  againll  the  plaintifr,  if  they  could  not  Carter Biet- 
have  laid  hold  on  the  circumftance  of  marriage  ^  befides,  the  ^ 
authority  of  that  cafe  feems  to  be  much  weakened  by  the  fubfe-  ''''' 
quent  refolution  in  Carter  v.  Bletfoe, 

I  have  often  heard  it  faid,  that  the  reafon  why  legacies, 
^r.  charged  on  land,  payable  at  a  future  day,  iliall  not  bs 
raifed,  if  the  legatee  dies  before  the  day  of  payment,  though 
it  is  otherwife  in  the  cafe  of  a  charge  on  the  perfonal  eilrate, 
is  this,  that  the  heir  is  a  favourite  of  a  court  of  equity,  and 
ought  to  have  the  preference  of  the  reprefentative  of  a  lega- 
tee, and  likewife  that  the  court  will  go  as  far  as  they  can  in 
keeping  the  real  edate  intire,  and  as  free  from  incumbrances  as 
pollible. 

But  1  think  the  court  has  never  gone  upon  fuch  reafon,  The  true  reafon 
but  the  true  reafon  I  take  to  be  this,  that  the  court  will  go-  chTr'i^'ed'on 
vera  tliemfelves  as  far  as  is  confident  witli  eqaity  by  the  rules  land,  payable  at 
of  the  common  law.    In  the  cafe  of  perfoual  eltate,  the  rule  ^{^^^^Z^^^' 
is  the  (Itme  here  as  in  the  civil  law,  that  there  may  be  an  uni-  rarfe,' if  legatee 
form'ty  of   judgments  in   the  dilterent  courts  5   but  in  the  dies  bcioic  the 
cafe  of  lands,  the  rule  of  the  common  law  has  always  been  ^-y'^M'^-y-'i^^ent, 

r  r  r         n        1  >  ^  ^^^^  ^^^^ 

aaiieretl  to;  as  luppoie  a  perion  ihouid  covenant  to  pay  mo-  cnurtgovcmsit- 
ncy^  o  another  at  a  future  day,  if  the  covenantee  dies  before  ^"-'^'/'^y '-'^^  "^"^^e* 
tlic  dav  of  payment,  the  m.oney  is  not  due  to  his  reprefenta- 
tive.    I  he  fame  rule  holds  in  the  cafe  of  a  promife  to  pay  mo-  if -^?.c3venancs 
ney,  bV.  Jo ''1^  "at'^7 

The  bill  difmifTcd.  .      futur^  day,  and 

5.  dies  before_the  day,  the  money  Is  not  due  to  his  reprcreutaLliC- 


(i)  See  pojl,    3  vol. 


(B)  Wn^cre  the  Iiclr  fiall  have  the  Aid  and  Benefit  of  the  Per-    ^  1 
fonal  Eflate, 


Bartholomew  v.   MaV.  February 

7th,  1737- 

HE  teflator               Tlf.^v,  devifes  Iiis  lands  at  Hadloiu  r>r 
...    r»-  7  ;    7f  r_..         .  .n  '  c^.     .1   ^^^^  ^j^*- 


R:dv;rd  May  in  t.iii,  remainder  over,  ^r.  then  ^"  ^  jcv^i-s  hi 's 
mortgage  for  1300/.  and  ('cvifcd  other  lands  to  T'/'o;;;^?/ -/I/^T,  to'ii.  ilV.' in  uU 
fuhjv^cl  hov/cver  10  the  p  iyii^ent  of  his  debts,  in  cafe  his  per   then  in  mon- 
fonaltllatc,  .nul  otlu^r  ellatcs  devlfed  fur  that  purpole,  fliould  -^'sc^''- 
not  prove  iu!iicicnt  to  fati;,iy  all  the  tlv:bts.  hvids  to  T.  jif. 

f«bj('cl  to  the 

payment  of  his  debts,  in  cite  his  pcilbnal  eft.;tc  Ihculd  not  prove  lufticicnt. 

Lrrd 


4^7  Wit  ftitlJ  SJnccR0|. 

BATTHoto-  Lord  Chancellor  :  I  am  of  opinion  that  the  1 360  /.  muRbc  pa!(! 
Th'^i  '^'o/^^^O:      ^  ^^^^  teflator  out  of  tlie  perfonal  eftate  ;  or,  if  that 

be\liid°as  a'debt  pi^o^'^s  deficient,  out  of  the  real  ellate  fo  devifed  ( 1 ) ;  for  where- 
out'of  theteita-  evcr  there  is  a  mortgage  made  by  a  perfon  who  is  owner  of  the 
mortgage  is  looked  upon  as  a  general  debt,  and  the 
deficient,  out  of  ^^^^^^  ^^^Y  ^  fecurity,  and  therefore  the  perfonal  elfate  fiiall  be 
the  real  tft.ite  fo  applied  in  difcharge  of  the  1300/.  though  there  may  be  younger 
\vher^a'^morJ^'  children  of  the  mortgagor  who'  may  be  no  ocherwife  provided 
gage  is  made  by  for  :  but  1  think  clearly  the  cafe  would  be  otherwife,  if  the  con- 
a  perfon  who  is  teft  was  between  Richard  May  and  any  creditors  of  the  teftator, 
eftatT  "that*^  would  lofe  their  debts,  if  the  mortgage  was  fo  paid  off  out 

ir.ortgage  is      of  the  pcvfonal  afTets,  or  the  money  arifing  from  the  fale  of 
looked  upon  as  ^^^-^^^  dcvifed  for  that  purpofe. 

a  g^-neral  debt,  ^  ^ 

and  the  land  on- 
ly as  a  fecurity  J  and  therefore  perfonal  eftate  A  all  be   applied  in  difchargr,  but  if  the  contcll  laj^ 
benveen  R,  M,  and  creditors  of  the  teftator,  it  would  have  been  othervvife. 

In  the  cafe  of  Loirl  v.  Lav.cafler^  l  Vcriu  183.  it  is  laid  down 
otherwife,  that  the  devifee  of  the  mortgaged  ellate  Avail  take  it, 
chui  onere\  but  I  do  not  pay  any  great  regard  to  it,  becaufe  it  ' 
does  not  appear  whether  there  was  a  fufiiciency  of  aflets  or  not 
to  fatisfy  the  reft  of  the  creditors. 

iY.  His  LordfJjip '{'Axd.  in  this  cafe,  that  where  a  teflator 
devifes  exprefsly  that  tl)e  timber  upon  a  particular  eftate  firall 
be  cut  down  for  payment  of  debts,  it  is  a  hardflnp  upon  the 
fn-ll  taker  of  the  cilate  ;  but  he  muft  fubniit,  for  Iiere  the  \ 
timber  is  devifed  one  way,  and  the  eftate  another,  for  the  timber 
is  deviled  to  Richard  May  and  his  heirs  upon  truft,  to  cut  down 
and  fell  for  difchanve  of  debts,  i^c,  and  this  is  the  llrongeil  cafe 
that  can  be  of  the  kind,  but  tlie  devifee  of  the  ellate  rnay  buy, 
and  fo  prevent  the  defacing  of  the  eftate. 
[  488  ]  Zi^;7j^Z'/p  declared  that  the  mortgage  for  13C0/.  on  the 

teftator's  eftate  at  Hadlow  and  intereft  thereof,  is  a  debt  of 
the  teftator's  to  be  fatislied  out  of  his  perfonal  eftate  and  truik 
eibte  (2). 

(ij  So  T-v.-':£dale  V.  Orccvlry,    I   Bro.     E^ofhn  v.  E'crh.n,  2  P.  If".  66^,' 
Cha.  Rep.  240,     «cc  Mr.  Cox's  notes  10        (l)  Reg.  Lib,  A,  i-j^y.  foL  4II. 
Hovjcll  v.  Pricey    i  P-  IP-  ^94' 

Vide  title  PorticfiS)  under  the  Divifioriy  At  what  I'inie  they  JJjall 
he  raifed,  &c. 

Vide  title  Real  E/ate, 

Vide    title  RcfuUing  Trufls. 

Vide  title  Co/iditio?is  and  I^imitationsi 


Pldc 


48  s 


CAP.  LVII. 

Fide  title  Bami  a7ul  Feme, 


ride  title  Legacus,  umhr  the   Dlvlfwn,   Of  a  hpfed  Legacy  by  ||  \ 
Legatees  dying* 

V(dc  title  Creditor  and  Debtor^ 
Vide  title  Catching  Bargain, 
Vide  title  PapiJ}, 
Vide  title  Tenant  by  the  Curtefy. 


!  I 


CAP.  I.VIII, 

(A)  How  far  favoured  in  Equity, 

(B)  What  aEls  of  Infants  are  good^  voidy  or  voidable. 


(A)  Ho^u  far  favoured  in  Equity, 

Hilary  Term,  1737. 
Morgan  v.  Morgan, 


0  Iv  D  Qjancellor  :  Where  any  perfon,  wlietl^er  a  fatlier  or  Gate  23 1. 
J  a  ilranger,  enters  upon  the  ellatc  of  an  infant,  and  conti-  Whore  any  per- 
nues  the  pollclhon,  this  court  will  confuler  fuch  perlbn  cntcrin</  I'^n enters  ui^jn 

'V  1      •   r  I      -11   1  •     ?  an  mtaiu  3  et- 

as a  gua)"dian  to  the  nitant,  and  wiU  decree  an  acc  ount  aganill  titc  and  cunti- 

him,  and  will  carry  on  fuch  account  after  the  infancy  is  dctiv-  nues  tlv- poiicf- 

mincd ;    but  from  the  inconvcnicncy  of   fuch  long  accoun:  coiuLcrr h^'lir 

whenever  it  comes  in  proof,  that  the  infmt,  after  being  of  age  as  agni'.raian  and 

has  waived  fuch  account,  this  court  will  lay  hold  of  any  fucl^       "^(Jt*^  !nd"to 

thing  to  put  an  end  to  it  •,  though  indeetl,  in  tlic  cafe  of  a  fa-      carrioi'  on 

aticr  the  intai- 

cy  is  Uctcmijud,  wulc}..  the  infant  being   oi"  a^c  w)i\  d  lucU  Account* 

ll  cr, 


anfatitsr. 


MoRGAK  'V.  tlier,  the  court  is  not  fo  ftrift,  as  hnagining  the  pnrental  au» 
Mo&GAN.    j.}^Qj.jty  might  hhider  the  bripging  any  bill  or  ejedment  to  re* 
cover  the  po&Son. 

May  the  31ft,  1738.    Lincoln's  Inn  HalL 
Anon'. 

Cafe  232.  rr^  H  ERE  is  no  inftance  of  appointing  a  receiver  of  x{\& 
Th^  cr^'wiif*  ^'^^^^        profits  of  an  infant's  eftate,  where  there  is  no 

notappriritT  ^^"^  depending  in  this  court,  if  it  were  only  filed  there  might  ht 
receiver  of  in     an  application  for  this  purpofe  on  behalf  of  the  infants 

infani'c  create 
where  there  is 

no  bill  riled.  (^\)  Ex  part  Whitfield^  pofi.z  voh  315. 


(B)  What  AElkns  of  Infants  ars  good,  void,  or  voidable, 

^739- 

Cafe  233.  o  I  CHARD  Lloyd  deviM  fome  land  and  houfes  buih  there- 

devifei  oa  to  his  Hx  chilch'e"-i ;  the  mother  a£ting  as  guardian  to 

houfes^buil"'^  the   hildren,  who  were  all  infants,  demifed  the  premifies  on  a 

thereon  to  his  building  Itzh  for  foit  -on^  y^  ars  J  her  eldeft  fon  who  was  about 

fix  children;  1 9  years  of  ; .  lin .  i  w ; rh  her  in  making  the  lea fe,  and  covc- 

the  mother  as  i   1        ,   '  i   ,  -     i        1  i  •  •  1   1       j*:  1 

guardian  to  the  ^iantea  that  tr.c  IC'i  :e  Inou'd  iiave  quiet  enjoyment,  and  that  *  the 
children,  who  reft  of  the  children,  v/hei- of  age,  fhould  confirm  the  leafe  ;  the 
demifed  th^^""^^'  children  all  arrived  at  r^rrej  and  accepted  the  rent  for  above  ten 
miffes  on  a  y^ars  after  the  ycurigeit  Cameof  age,  under  thisleafe  \  after  fuch 
buiidingieafe  acceptance  brctight  their  ejectment  againft  th€  leflee  j  and  th« 
The^eidSn    ^     brought  to  have  the  leafe  eftabhihed. 

joined  in  majdng 

the  icafe,  and  covenanted  that  tiie  reft  of  the  children  when  of  age  ihould  confirna  it. 

They  all  attained  ai,  ar.d  accepted  the  rent  foi  above  teu  yearSj  after  the  youngell  came  of  age,  an^ 
then  b.  ought  iheir  eje«S!;ment  agai:  fl:  the  leflee,  who  by  his  bill  prays  to  have  his  leafe  eftabli  Aed. 

Under  che  circumftancc .  of  this  cafe,  sRid  particularly  the  acceptance  of  the  rent  for  fo  long  a  con- 
tinuance, tne  c-urt  decreed  the  leaie  to  be  efi^ablifhed  during  the  refidue  of  the  term. 

Where  a  perlon  is  of  age  when  he  niakcs  a  Icafe,  aiid  has  nothing  in  the  premises,  but  they  dSiit^ 
defcendto  hiin^  the  leafe  flxaU  enure  by  v/ay  of  eiloppel,  ocherwife  if  he  had  been  an  infant. 

[  *490  ]  Lord  Chancellor:  The  chief  queflion  is,  if  this  leafe  is  good, 
and  ought  to  be  efcabliihed  in  a  court  of  equity,  under  the  cir- 
cumjiances  of  this  cafe;,  a,  i  it  is  not  material  in  the  prefent 
.  queltion,  whether  :ne  ieale  be  or  be  not  good  in  law,  as  againft 
the  infant  wlio  figned  it,  for  as  the  plaintiff  comes  into  equity, 
it  m,uft  be  fuppofed  bad,  though  as  to  one  fixth  part  it  is  cer- 
tainly good,  as  againft  him,  by  acceptance  of  the  rent  (i ),  and 
yet  as  to  the  other  two  parts  which  defcended  on  him,  I  think 

(l)  So  3  P.  W.   209.     Fide  alfo  4    V.  Parfons,     3  Burr.    1794-     May  v. 
t.evn      pi.  15,    Hu7\  Co.  Life-  45.  b.  n,    Ho&le.  llai\  Co,  Lilt.  246.  a,  in  note  I. 
1.51.^.      3.  Litt.  /.  25 B.  547..  Zonci 
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S  Will  not  be  good  by  way  of  eftoppel  ;  for  notwlthdatidmcp  Smith  v. 
\«'here  a  psrfon  of  age  makes  a  leafe,  and  has  nothing  in  the 
premiffes,  but  tbcy  after  defcend  to  him,  this  leafe  (liall  enure 
way  of  eftoppel  (i)-  yet  that  arifes  from  the  deed,  and 
fo  cannot  aii  as  an  eftoppel  againft  an  infant,  whofe  deed  is 
never  good. 

But  here  the  leafe  is  to  be  made  good  upon  equitable  circum-  An  Infant Lound 
ilances,  and  it  appears  to  be  for  a  valuable  coufideratioM,  rent  J'^this  court  by 

-        '  ,       *^  '  ^       ^     .  ,  .    ,  ,  .a  marrnge  con- 

referved,  and  covenants  ior  the  ieuec  to  leave  it  in  good  repair*  j.^..^^  efpecially 
and  it  is  mentioned  by  the  mothers  who  a£ts  as  guardian,  to  be  i{  accepts 
for  the  benefit  of  the  infants  ;  there  is  no  fraud  or  colluGoii  P|."-"^oney,  or 

aiTor  trie  nui- 

proved  in  the  leffee,  aiid  the  hufband  of  the  leifor,  and  father  band's  de^th,  a 
of  the  infants,  died  in  bad  circumftances,  unabie  to  repair  the  jointure  undar 
premifes,  v^hich  were  houfes,  and  a  milij  therefore  the  con-  '^"wh^te^vsria 
federation  of  the  leffee's  repairing  them,  is  a  benehcial  one  for  fuSdentto  puc 
fhe  infants,  >  and  that  is  fworn  to  be  done;  and  there  are  feve-  ^.^^^J 
ral  cafes  where  this  court  binds  infants  to  contra 6ls  made  .hi  notke\a  equity 
their  behalf,  as  marriage  contiacrs  (2)5  cfpecially  if  the  wife  tothatpaxty. 
acepts  pin-money,  or  after  the  hulband's  death  accepts  the  join- 
ture under  that  contra£l,  and  here  the  great  point  is,  the  ac- 
ceptance of  the  rent  for  fo  long  a  continuance,  the  youngell 
having  been  of  age  ten  years^  and  notice  of  this  leafe  is  to  be 
prefumed  in  all  this  time.    They  found  a  perfon  in  pofteffion  of 
their  eftate,  and  that  was  fumcient  £0  put  them  to  inquire,  and 
what  is  fufficient  to  put  the  party  upon  an  inquiry,  is  good  no- 
tice in  equity. 

'  His  Lordftiip  therefore  declared  that  the  plaintiff,  under  the 
<:ircumftances  of  the  cafe,  is  intitled  to  have  the  leafe  ePtabliih- 
ed  during  the  refidue  of  the  term,  and  decreed  accordingly,  and 
2is  it  was  againft  confciencc  to  bring  ejeftments  after  thefetran- 
fa£i:ionG,  ordered  that  the  plaintiff  fhould  have  cofts  at  law,  and 
in  equity  (3). 

(1)  See  C(?.  L//r.  47.  (3)%'  LiL  B,  173S.  fob  475. 

(2)  See  Haruey  \\  J.fiuy ^  pojl .  3  vol, 

-  Vide  title  Guardian* 

Vide^  title  Devifis^  under  the  Dhnfion,  Of  J^evifis  of  Lands  f^r 
Pay?nc?2t  of  Dal'is, 

Vidf  title  Will. 

Vide  title  rUwtdtlons. 

fide  title  Marnagf,  under  the  Dhfion^  WU^rc  it  is  Clamlftine* 

Vide  title  InjunniQn, 
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CAP  LIX. 


3!nfiin8foiT. 


(A)  In  what  Cafes ^  and  when  to  be  granted. 

(B)  Rule  as  to  InjunBions  where  Flaintljf  is  a  Bankrupt 


Felruary  the 
J2th,  1738. 

Cafe  234. 

Where  there  is 
atruft,  or  any 
thing  in  nature 
of  a  truft,  noC- 
\vithftanding 
theccclefiaitical 
court liave  an 
original  jurif- 
tlidtion  in  le- 
{;;icies,  yet 
tiiis  court  will 
grant  an  injunc- 
tion. 


(A)  In  what  Cafes y  and  when  to  be  granted ^ 
Anon'. 

A Bill  brought  for  an  injunftion  to  ftay  a  fult  in  the  ecr? 
clefiailicai  court  for  a  legacy,  becaufe  that  court  cannot 
make  a  legatee  refund  in  cafe  of  a  deficiency  of  affets,  and 
this  being  the  day  for  fliewing  caufe  v/hy  the  injunction  fliould  ' 
not  be  diflblved,  the  couniel  for  the  plaintiff  relied  on  the  cafe 
Knight  V.  Clark,  cited  in  the  cafe  oi  Noel  v.  Robinfon^  i  Vern, 
93.  where  Lord  Chancellor  faid,  there  was  a  difference  between 
a  fuit  for  a  legacy  in  the  Spiritual  court,  and  in  this  court ;  if  in 
the  Spiritual  court  they  would  compel  an  executor  to  pay  a  lega-r 
cy,  v/ithout  fecurity  to  refund,  there  fliall  go  a  prohibition. 

Lord  Chancellor  continued  tlie  injunction  till  the  hearing,  be-j  . 
caufe  the  plaintiff  is  an  executor  in  truft  only,  for  where  there  is  I 
a  truft,  or  any  thing  in  the  nature  of  a  truft,  notwithftanding 
the  Ecclefiaflical  court  have  an  original  jurifdi6lion  in  legacies, 
yet  this  court  will  grant  an  injunction,  trufts  being  only  proper 
for  the  cognizance  of  this  court. 

The  rule  in  this  court  now  is  varied  fince  the  cafe  in  Vernon"* s 
Reports,  for  legatees  are  not  obliged  to  give  fecurity  to  refund 
upon  a  deficiency  of  alfets,  1 

His  Lordftiip  mentioned  a  cafe  where  a  woman  an  infant  waf 
intitled  to  a  legacy  upon  her  marrying,  the  huiband  inftitute4  ^ 
fuit  in  the  Ecclefiaftical  court  for  it,  which  he  might  do  ;  but 
upon  the  executor's  bringing  a  bill,  and  fuggefting  this  matter  to 
the  court,  an  injunction  was  continued  till  the  hearing  of  th$ 
caufe  ( I ) ;  and  the  fame  order  was  made  in  the  prefent  cafe,  ' 


Where  the  huf- 
hanci  of  an  in- 
infant  inftitutes 
a  fuitin  the  ec- 
clefiailical  court 
for  her  legacy, 
upon  the  execu- 
tor's bringing  a 
bill,  and  fug- 

gciling  this  matter  to  the  court,  an  injundion  will  be  contuiued  to  the  hearings. 

(1)        Hill  V.  Turnery  pof.  ^16.  pof,  2  vol.  420.    Free.  Cha.  548. 


L  492  ] 

^^OTcmbcr  the 
3oth,  1748. 


(B)  Ride  as  to  InjunBions  where  Plaintiff  is  a  Bankruptn 
Anon'. 

Vide  title  Bmlrupt^  wider  the  Bivifton^  Bankruptcy  no  Abatement^ 
Vide  title  Marriage,  under  the  Divifwfiy  Where  it  is  clandefline. 

Vide  title  Wtll^  under  the  Divijon^  V:e  Power  of  this  Court  mif? 
the  Prerogative  Court, 
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CAP.  LX. 

SlnfoIDent  Del3to|. 

Ex  parte  Green.  ^^^I^^s/"^' 

Vide  title  Banhriipty  under  the  Divijion,  Rule  as  to  the  Infolvent 
Debtors^  Acl  wider  Gomm[[ftotis  of  Bankruptcy, 


CAP.     LXr.  [  493  ] 

aofiiteimitts!  anti  Cenautis  in  Ccmmon- 

Hilary  Term,  1737. 
Prince  v.  Heylin, 

TH  E  teftatrix  In  this  cafe  being  a  leiTee  for  a  term  of  Cafe  23^. 
years,  of  two  houfes  h\  London,  devifed  the  fame  to  her  Ateftatrix  de- 
John  Prince,  pewterer,  and  John  HeyKn,  r/^-r/^,  gene-  vifeo  cwo  houfes 
rally,  and  then  the  will  goes  on  thus,     and  my  will  a?td  mean-  y  h  ^.'ncr^ 
*^  ing  is,  that  the  rents  of  my  faid  two  houfes  fhall  be  equally  fjared  ly,  aad  then 
and  divided  betweefi  them,  the  faid  John  Prince  and  Jolin  Hey-  %smy^"ea'-^- 
lin,  clerky  as  aforefaid"    The  teftatrix  foon  after  dies.  Jhf  J-ents  of" 

my  two  houfes 
pould  be  equally  pared  between  J,  P,  and  J.  H, 
The  devlfees  fhall  take  as  tenants  in  common,  and  not  as  jointenants. 

John  Prince  furvived  the  teftatrix,  and  died  in  1721,  ever 
fince  the  preniifles  have  been  enjoyed  by  the  defendant  as  the 
furvivor. 

This  bill  is  now  brought  by  the  adminiftrator  of  Prince,  to 
have  an  account  of  the  rents  and  profits. 

The  queftion  was,  Whether,  by  the  words  in  the  will,  a 
jolntenancy,  or  a  tenancy  in  common,  was  created. 

It  was  agreed  clearly,  that  if  the  words  equally  /Jjarrd  had  been 
annexed  to  the  thing  itfelf,  they  would  have  created  a  tenancy  in 
common,  but  infifted  upon  at  the  fame  time,  that  the  former 
are  plainly  words  of  jointenancy,  and  the  fuhfcquent  amount 
only  to  a  direction  in  what  manner  the  profits  Ihould  be  re- 
ceived during  the  lives  of  the  devifces,  viz,  to  each  of  them  an 
equal  fhare,  which  is  faying  no  more  than  what  oilierwife  the 
law  would  direct. 

Vol.  I.  K  k  Lord 
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Siofiitenaius  ant!  Ceiuims  iii  Common. 


Prince  Lord  Chancellor  :  lam  clearly  of  opinion,   the  devifees  were 

Heylin.  tenants  in  common,  that  had  the  teftatrix  expvefsly  directed 
the  rents  to  be  fl-iaied  during  the  joint  lives  of  the  devifees,  it 
might  admit  of  fome  doubt,  but  with  regard  to  the  time,  the 
latter  part  of  the  devife  was  as  general  as  the  former,  and  the 
word  m///  will  as  properly  pafs  the  intereft  in  the  houfcs,  as  any- 
other  word  whatever.  This  is  therefore  a  plain  tenancy  in 
common  (i). 

y.jy.  having  With  regard  to  the  time  the  defendant  is  to  account  for  the 
y  P^tt5cen°  rents  and  proiits,  there  having  been  no  entry  made  or  demand 
poMefiion  of  the  of  the  rents,  ^c,  it  has  been  infilled  on  for  the  defendant,  he 
two  houles  as     ought  to  account  onlv  from  the  time  of  the  bill  filed  :  now  in 

lurviV0i,ana  en-    ,  *-      ^         .   .  '  ,         .  i        n  -j^  i 

joysd  chcm  ever  ^^'^  ^^^^  or  jomtenants  or  parceners,  there  13  a  mutual  trult  *  be- 
fiiice,  muft ac-  twcen  thcm,  and  they  are  accountable  to  each  other,  without 
eounc  tor  the  regard  to  the  length  of  time  ;  it  is  otherwife  in  the  cafe  of  te- 
kack as che death  nants  in  common,  and  this  is  an  adverfary  poriehion  maintained 
Qij.  P.  and  the  defendant  againll  the  plaintiff  ever  (ince  the  death  of  his 

\ngoi^-h\\\^'  ii^J^eilate  :  however  the  ftatute  of  limitations  is  a  bar  to  any  de- 
[  *494  j    rnand  further  back  than  fix  years,  and  by  the  /\  Ami,  c,  i6» 
f.  2"'.  An  a£fion  of  account  lies  for  one  tenant  in  common  againft: 
another,  anci  fuch  a6iion  is  exprefsly  mentioned  in  the  ftatute  of 
limitations,  arid  as  there  is  no  remedy  at  law,  there  can  be  no 
reafon  for  any  in  equity. 
Pjsamentnot       I  am  of  opinion  the  defendant  muft  account  for  rents  and 
maintainable  by  pj.Q|^t3  from  the  death  of  the  inteftate,  the  nature  of  the  eftate 

one  tenant  in^^,  ..  -  ^ 

common  againft  devifcd  not  tidmittmg  of  an  adverhiry  poflefiion,  m  regard  oi  the 
anecherwichout  privity  that  is  between  tenants  in  common  :  an  ejecftm.ent  is  not 
If  the^atuce  of  i"i^aintainable  by  one  tenant  in  common  aguinll  another,  without 
limitations  be  an  a<9tual  oufter  (2)  :  no  advantage  can  be  now  taken  of  the 
^Tlrfittedoli^*  ftatute  of  limitations,  it  not  being  pleaded  by  the  defendant,  or 
by  che  anfwer,  infiftcd  on  by  his  aufwcr,  which  in  all  cafes  is  neceffary,  in  order 
you  cannc.  bave  to  have  the  benefit  of  fuch  bar  to  the  plaintiff  s  demand,  though 
fljch'^bar  indeed  the  court  fometimes,  when  there  is  a  very  ftale  demand, 

notwithftanding  the  ftatute  is  not  pleaded,  will  in  it's  difcretion 
reduce  that  demand  to  a  reafonabie  time,  and  makes  ufe  of  the 
ftatute  of  limitations  as  a  proper  rule  to  go  by  in  the  exercife  of 
that  difcretion. 

(l)  So  Ffjh?r  v.  Wigg,  I  Cox\'  P.  W.    15.  thev.'crds  iinio  and  among Jl  the  chil 
14.  note  I.    Oiveji  v.  Oiven,  po/i.  494.    dren,  i:  c.  were  held  tc  create  a  tenancy 
Jtieaihev.  Heaths pji^  2  vo].  I  '^z.  Hanjjs    in  coffinion. 

V.  Ha=vjs^  foft.  3  vol.  525.  Sto'ries  v.  (2)  Rfculhi?v.  Royjicn-y  2  ''A?//?.  423, 
Hciirtky^  i  Vef.  165.  liar .  Co.Lkt.  igo.     Storey   v.   pyitidjor,     ■f<')/l.     2   voL  632. 

n  4.  Ga/kinv.  Gafiin,  Coivp.  657.  ■  F ahdaim  on  c^ra.  of  Epfom  v .  Shackle- 
See  Rig>^e/i  v.  Faliier,  poft.  3  vol.  731.  ton,  c^  Brnr.  2604.  Doe  ex  dcm.  F^i/hr 
joUtffe  v.  Eafi^  '^Bro.  Lha.  Rep.  25.  J n  v.  Frojjer^  Covop,  2 1  J. 
i^ampbeil  V.  Campbell^    4  Bro.  Cha.  Rep. 


3icfntcnnnt0  ants  Ccnanti^fn  Common. 


O-iveii  V.  Qiven,  jyr^^.i^  tha  2d, 

1738. 

THE  tefl:-\trix,  after  feveral  legacies,  bequeaths  in  tnefe  ^^f^  27(5. 
words,  All  the  reft  and  refidue,  ^c,  I  give  and  be-  ^  ^  * 
*'  queath  to  my  tv/o  nieces  Mary  and  Elizabeth,  daughters  to  the  refidue  of  her 
"  mv  nephew  JJ^illiam  Oiuen^  and  ^;7^<^  his  Mnfe,  whom  I  de-  cft^te  co  her  two 
"  fire  to  be  truilees  for  their  children,  to  take  ca'-e  of  their  '^^^.^j',/^^''^ ''^''"'^ 
**  legacies  for  them,  they  being  of  tender  age,  and  my  will  dxul  .t  rs'to  her 
*'  is,  that  my  eflate  be  equally  divided  between  my  two  nieces,  nephew  WUUam 
Mary  and  Elizabeth,  whom  I  nominate  and  appoint  my  i^T^jl^^^y^^^^ 
executrixes  accordingly."  ihe  d-iirei  Lo  be 

truftees  for  their 

children,  to  take  care  of  their  legacies,  and  then  fays,  My  ivUI  is,  that  my  efiate  l^e  eqval.y  divided  be- 
tfjcen  Mary  and  Elizabeth,  'whom  I  appoint  my  ^exicutrixes  accordingly  :  One  of  the  nieces  died  in  the  life 
of  the  teftarrix,  and  all  the  next  of  kin  had  fmall  legacies,  except  one. 

The  dcvife  to  the  two  nieces  is  not  a  jointcnancy,  for  the  words  e^Wfj/Zy  cli"jlded,  though  not  annexed 
to  the  claufe  which  gives  the  relidue,  can  relate  to  that  only,  and  if  they  had  be^a  both  iivin;^  at  the 
dculii  of  the  teHaurix,  they  would  have  taken  as  tenaiAts  in  conimon. 

One  of  the  nieces  died  in  the  life  of  the  teftatrix. 

The  queftion  was.  Whether  William  Owen,  and  Jnne  his 
wife,  ftand  in  the  hght  of  truftees  of  a  moiety  of  the  refidue 
for  the  next  of  kin,  and  whether  the  teftatrix  was  to  be  con- 
hdered  as  dead  intettate  in  refpe£t  to  that  moiety,  or  whether 
the  devifc  to  the  two  nieces  was  a  jointenancy,  and  Wil- 
Ham  Owen  and  Anne  his  wife  are  truftees  for  the  furviving  niece 
only. 

N.  B.  All  thofe  who  were  77ext  of  hin,  and  intitled  under  the Jla-    ^  4.9  ]| 
tute  of  di/lributions,  had fmall  legacies  left  them,  except  07ie, 

For  the  plaintifFs  the  next  of  kin  were  cited,  the  cafes  of 
Page  v.  Page  before  Lord  Chancellor  King,  2  JVms.  489.  and 
Ehldernefs  v.  Rayner,  before  Lord  Hardwicke, 

Mr.  Brown,  for  the  defendant  the  furviving  niece,  urged  the 
rule  of  civil  law,  that  where  heirs  were  inftituted  (which  words 
are  of  the  fame  import  as  legatees  in  our  law),  and  one  dies, 
the  legacy  goes  to  the  reft  by  way  of  accretion,  becaufe  the 
fame  perfon  cannot  die  teftate  and  inteltate  as  to  the  fame 
thing  :  he  relied  much  on  the  authority  of  Hunt  v.  Bei-l^rley,  at 
the  Rolls  the  24th  of  June  1 73 1,  before  Sir  fofph  Jdyll*, 

'  ^  Lord 


*  Mary  Berkeley  pofTefTcd  of  a  perfonal  eftatc  on  the  8th  ofDccavbcr  1720,  made  her 
will,  whereby  fhe  gave  both  fpccific  and  pecuniary  legicici;  to  lu  r  brother  Francis 
V/oolmcr.i  and  to  her  two  fons  in  law  the  defendants,  and  Ulc.ivviie  j^ive  legacies  to  a 
child  of  each  of  them,  and  alfo  lei^icies  to  otlu:r  p  ifons,  and  then  give,  .ill  s  he  reit  and 
r^fidue  of  her  perfonal  cftate  to  her  before-mentioned  brother  and  fjiis  in  Lur,  to  be 
equally  divided  among  th«m,  and  makes  them  executors:  Ivijixnuary  vjiiy  Fravxh 
Woolmcr  A'vzi^y  afterwards  in  March  1725  the  tvftatiix  died.  The  c|ueilion  w.\s,  Whe- 
ther the  third  part  of  tlie  rcjiduiim  dcvifcd  to  Fr.ivcls  yZ-'e://;;.-/-,  ihould  go  1.)  ■.he  next 
of  kin,  or  to  the  furviving  cxeeuLors  j  and  the  Multcr  of  Uic  Kt/ils  dccrceu  to:  tlie 
executors  ( 1 ). 


(i)  It  fecms  that  if  there  be  a  join-  pens,  by  white ver  caiif*",  th.atoncof  ihc 
tenancy,  createJ  by  a  will,  aud  it  hap-    joiiu  tenaius  ii  prevc»ued  from  tiikinjr. 
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aofittenants  auti  tenants  in  Common. 


Owen -y.         I^q^^  Chancellor:  The  firft  queflion  that  hath  been  made  m 
this  caufe  is,  Whether  thefe  two  nieces,  if  they  had  furvived 
the  teftatrix,  would  have  been  tenants  in  common. 
Though  the  ^^^^^  ^^^^^  nieces  had  been  living, 

viox^^  equally  to  the  words  to  be  equally  divided  would  certainly  have  made  a  te- 
bedMedm^  nancv  in  common;  for  though,  as  hath  been  truly  faid,  thefe 
at'  omm  .n  law  words  m  a  Itrict  lettiement  at  common  law  nave  never  been  de- 
have  never  been  tcrmincd  barely  of  themfelves  to  make  a  tenancy  in  common, 
determined,  j.      ^  ^-jj     jg  fettled  that  thcfe  words  will  make  a  tenancy 

barely  of  them-     {  i  tirin/\ 

feives  to  make  a  m  common,  DOth  With  regard  to  real  and  perlonal  eltate  ( i 

tenancy  in  com- 
mon, yet  it  is  fettled  they  do  fo  in  a  will,  both  with  regard  to  real  and  perfonal  eftate. 

The  only  diflin£llon  attempted  by  the  defendant's  counfel  in 
this  cafe  is,  that  the  words  equally  divided  are  not  annexed  to  the 
claufe  that  gives  the  refidue,  and-therefore  muft  be  relative  ta 
the  fubfequent  claufe  which  nominates  the  two  nieces  executrixes. 
The  Interefl  and      But  the  conrtru£l:ion  would  be  abfurd,  becaufe  as  executors 
authority  of  exe-   i^^^^  ^^^^  divifion  of  their  intereft,  or  authority,  for 

cutors  !:>  joint,  .  .      r  i 

and  cannot  be  though  a  man  may  apponit  executors  m  luch  a  manner,  that 
divided  into  dif-  their  authority  may  commence  or  determine  at  different  times, 
butthqTmaybe  7^^  he  Cannot  nominate  perfons  executors,  and  confine  one  of 
fo  appointed  as  them  to  onc  branch  of  his  eftate,  and  another  to  another, 
that  their  autha-  ^  \omt  authority,  which  extends  to  the  teflator's 

rity  may  corn-         -x    ^       n  i  i        i*  •  i    i  •  n>         \  r 

mence  or  deter-  wholc  ciiate,  and  cannot  be  divided  mto  diitmct  and  leparate 
inine  at  different  powers,  and  therefore  thefe  words  mufl  be  applied  to  the  gift  of 
times.  beneficial  intereft:  If  therefore  they  are  tenants  in  com- 

mon, what  is  the  confequence  of  the  death  of  one  in  the  life  of 
C  49*^  ]  the  teftatrix  ?  Why,  clearly  where  it  is  either  a  pecuniary  legacy, 
or  of  a  real  eftate,  that  is  given  to  two  perfons,  to  be  equally  di- 
vided between  them,  and  one  of  them  dies  in  the  life-time  of  the 
teftatrix,  it  is  a  lapfed  legacy,  and  the  fliare  of  the  perfon  fa 
dying  in  the  prefent  cafe  ought  to  be  confidered  as  fuch. 

The  next  queftion  is.  Whether  this  fliall  go  to  the  furvivlng 
executrix,  or  be  diftributed  amongft  the  next  of  kin,  as  an  un- 
difpofed  moiety. 

,       *    n.     There  are  two  things  to  be  confidered  in  regard  to  this 

Thelegahnterefl:        .  i      ,       ,   •  i     ^  •    i  ,    •  n. 

in  a  la[}fcd  legacy  moiety,  the  legal  intereit,  and  the  equitable  intereit.  By  the 
is  in  the  execu-  maxims  of  law,  a  legal  intereft  of  a  lapfed  legacy  certainly  pafles 
neLiaHn^the^'  executor ;  but  in  the  judgment  of  this  court  the  truft  and 

next  of  kin  of      beneficial  intereft  is  given  likewife,  and  according  to  the  cafes 
theteftator.       determined  here  fince  Fofter  2i\\d.  Mmit^  in  2  Ver7u  473.  muft  go 
to  the  next  of  kin,  tho'  in  all  thofe  cafes,  the  legal  intereft  was 
unqiieftionably  allowed  to  be  in  the  executor. 

Fnge  v.  Page  in  2  W'^ms.  489.  is  a  ftrong  cafe,  Where  one  de- 
vifed  the  refidue  of  his  perfonal  eftate  to  fix  perfons,  to  each  a 

The  whole  will  veft  in  the  furvivor  after  Bnldwin  v.  Jchnfony  3  Bro.  Cha.  Rep, 
theteftator's  death,  /^n/?p- v.  Clayt  2  Chn,  455.  Buffar  v.  Bra^fordy  poj},  2  vol. 
Rep.  187.     Humphrey   v.  TayUuVy  Amb,      2  2Q. 

136.  Donvfetv,  Sivect ,  ibid.  1 75    Fre-  (l)  See  Frince  v.  Heylin,  anfe,  ^g$» 

nuen  v.  Relfe^  2  Bro,  Cha*  Rep,  220.     and  the  cafes  cited  in  the  note. 

2  fixth 


in- 
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fixth  part,  and  made  them  executors,  and  one  of  them  dying  in  Owen'^;. 
the  life-time  of  the  teilator,  Lord  Chancellor  K'mg  was  of  Owen. 
opinion  the  legacy  did  not  furvive,  and  decreed  his  fhare  to  the 
next  of  kin:  this  cafe,  on  the  29th  of  Augiift  1734,  was  cited 
before  Lord  Talboty  and  followed  by  him,  and  by  me  afterwards 
in  the  cafe  of  Holdertiefs  v.  Reyier, 

•^^^  J^fiP^^  y^'i)'//  late  Mafter  of  the  Rolls,  in  Hunt  v.  Barkley,  As  an  heir  does 
differed  intirely  from  Page  v.  Page,  but  this  is  only  one  cafe  ^^.^^^^  '^^^^ 
againft  many,  and  the  reafon  he  went  on  there  is  not  fufhcient  tentionofiTis 
to  fupport  the  doctrine  of  that  cafe ;  for  the  next  of  kin  in  this  anceftor,  but  by 
i'efpe£l  are  fimilar  iio  an  heir  at  law,  and  as  he  does  not  take  by      f  ^^^"^^i 

1       •  •  r  1  •  n.         1        •      1  •  -11  n      r  ^'^'^^  regard  to 

the  nitention  or  his  anceltor,  but  m  his  own  right  by  act  or  perfonai,  the 
law ;  fo  with  regard  to  the  perfonal  eftate,   the  next  of  kin  ^'^^^  of  ^'n  take 
take  it  in  like  manner  in  fucceffion  ab  intefuito,  and  not  by  the  ^hiufiat'ofl^^''x^^^ 
intention  of  the  teftator,  but  as  caft  upon  them  by  the  law :  by  the  intentiou 
Therefore  I  am  of  opinion  the  plaintiffs  are  intitled  to  a  dif-  of  the  teftator. 

tribntion  (l).  -^^  erfon  can 

William  Owen  and  Anne  his  wife,  the  father  and  mother  of  bea  truftee'in 
the  two  nieces,  are  no  more  than  natural  guardians  to  take  care  law,,  uniefs  he 
of  this  legacy,  for  they  cannot  be  in  law  truftees,  unlefs  fome  teTeftln^the'"" 
intereft  in  the  thing  given  were  a6lually  vefhed  in  them.  thing  given, 

(i)  So  Bagnjoellw.  Dry,  1  P.  PF.  700.    See  Maji  v.    Maji^  2  Stra,  905.  Chcfyn 
Page  V.  Page,  z  P.  W.  489.  2  Stra,  820.    v.  Crefzvell,  6  Bro,  P.  C.  I. 
S.  C.  Peat  V.  Chapman i    \  Fef.  ^LZ* 

Partridge  v.Pa^wkU  ■  "S^l^ 

Vide  title  Executors  and  AdminiJlratorSy  under  the  Divifion,  What 
JJmll  he  JJfets, 

Fide  title  Partition* 


CAP.  Lxir.  J  3 

aofnture. 

Vide  title  Dower  and  "Jointure* 


CAP.  LXUL 


Ex  parte  Lingood.  a74-« 

Vide  title  Banlrupt,  under  the  Divifion,  Rule  as  to  a  Cci  tijlcat^ 
from  Comnii(fioners  to  a  Judge, 
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MiMop  ants  Cenant. 


]je7ijamin  Charlewoody  — 
The  Duke  of  Bedford^  Smith 


id  Bi 


Plain  tuT. 
Defendants. 


Cafe  237.  ^ 


The  bare  entry 
of  a  fteward  in 
his  lord's  con- 
trs(£t  book  v/ilh 
his  tenants,  is 
not  an  evidL-nce 
ofitfelf,  that 
there  is  an  agree- 
ment for  aienfe 
between  the  lord 
and  a  tenant. 
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H  E  plaintiff  as  affignee  of  a  leafe,  being  intitled,  dur- 
ing the  remainder  of  a  term  therein,  to  a  houfe  in  Ccvent" 
Garde?!,  with  offices,  and  alfo  to  a  flable  and  coach-hcufe, 
with  a  room  ove*  the  fame,  and  to  the  ufe  of  the  yard  adjoin- 
ing to  the  coach-houfe,  the  defendant  Smithy  the  late  Duke  of 
Bedford'^  fteward,  and  the  plaintiff,  who  was  defnous  to  con- 
tinue in  the  houfe  beyond  the  term  in  the  f^iid  leafe,  on  ihe 
26th  of  May  1731  came  to  an  agreement,  thr.t  in  ccnf  deration 
of  the  plaintiff's  furrendering  the  ftable  and  coach-houfe,  with 
the  room,  over  the  fame,  and  his  right  to  the  yard,  in  order  to 
accomodate  Mr.  Rkh^  who  was  then  building  a  new  play-houfe 
he  fliould  have  30/.  allowed  him  for  the  then  remainder  of  the 
term  therein,  and  have  the  fame  term  in  the  refidue  of  the  pre- 
miffes  made  up  to  him  21  years  from  that  day  at  60 1,  per  an?:. 
and  that  a  leafe  fnould  be  executed  to  the  plamtiff  accordingly, 
and  for  which  he  fliould  pay  the  Duke  80/.  which  agreement 
he  delivered  Smith  to  be  entered  in  his  Grace's  contracl"  book 
with  his  tenants  •,  that  fome  fliort  time  after,  Mr.  Rich  entered 
into  and  poffcffed  the  ftables,  coach-houfe,  &c.  and  took  down 
and  demoliflied  part  thereof  to  build  his  playhGufe« 

Smith,  on  the  death  of  the  late  Duke,  being  continued  ftew- 
ard, declared  to  the  plaintiff  that  he  muft  ftand  to  the  agree- 
ment, and  ftiould  have  a  further  leafe  according  to  the  terms  of 
that  agreement,  on  wliich  the  plaintiff  began  to  repair  and  fit  up 
the  houfe,  and  laid  out  feveral  hundred  pounds  in  needful  re- 
pairs, and  alterations,  beyond  what  he  was  obliged  to  by  any 
covenants  in  the  old  leafe. 

-Al  Lady  Day  I  736  the  leafe  expired,  and  no  new  one  hath 
been  made  to  the  plaintiff  according  to  the  agreement,  though 
he  has  offered  to  pay  the  fine  :  but  the  defendant  the  Duke  of 
Bedford  doth  not  only  re f ufe  to  make  a  nev/ leafe  to  the  plain- 
tiff,- but  hath  aftually  made  a  leafe  of  the  faid  premiffes  to  the 
defendant  Bever^  and  given  the  plaintiff  notice  to  deliver  thc' 
poffeffion,  or  to  pay  double  rent. 

The  bill  therefore  is  brought  to  have  fuch  further  leafe  de- 
creed him,  and  the  furn  of  thirty  pounds  paid  him,  and  that  if 
the  defendant  Smith  mads  the  agrcemxnt  without  fufficient  au- 
thority, that  he  may  make  fatisfadion  to  the  plaintiff' for  the 
damages  he  may  fuftain  thereby. 

The  Duke  of  Bedford  by  his  plea,  which  on  arguing  was  or- 
dered to  ftand  for  an  anfwer,  infilled  that  by  the  ftatute  of  frauds 
and  perjuijes,    "  All  leafes,  ^^c.  or  term  of  years,  or  any  un- 

certain 


4 


ILant!lo?5  nnti  Ccnant. 


498 


certain  intereH;  In  any  mefluage,  lands^  bfc.  made  by  parol  ^^^^^^^^"'^^^ 
and  mt  put  in  luriti/jg,  audfigncd  by  the  parties      making  the  '^*b£dford. 
fame,  or  their  agents,  lavvfuily  authorized  by  writing,  (hall 
*'  have  th& force  and  elTecl  of  leafes  at  will  only,  and  (hall  not 
"  either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other 
or  greater  force  or  effect,  atiy  cofitraB  for  making  any  fuch 
leafe,  or  any  former  law  to  the  contrary  notwithitanding 
and  avers  that  the  pretended  agreement  for  a  leafe  to  be  mad^3 
to  the  plaintiff  of  the  premiffes,  ivas  not  put  into  ivriting  and 
figneA  by  the  defendant  ^  and  doth  alfo  aver  that  ihe  hma  was  not 
figned  by  his  late  brother  in  his  life  time,  or  by  anj  agent  of  his 
brother,  or  himfelf,  thereunto  lawfully  airthorizcd  by  ivriting^  and. 
that  if  the  agreement  v/as  made  by  Smith,  the  fame  was  never 
approved  of  by  his  brother  (i ),  nor  himfelf,  nor  did  the  plaintiff 
make  any  application  for  thelcafe,  till  the  defendant  had  direct- 
ed a  leafe  to  be  made  to  Bever^   and  which  he  admitted  he 
made  in  June  17;:^  3,  to  commence  from  the  expiration  of  the  for- 
mer leafe  at  Lady-day 

And  the  defendant,  the  prefent  Duke,  by  his  anfwer,  infifted 
that  the  agreement,  though  reduced  into  writings  vet  was  made 
fubjecl  to  the  late  Duke's  approbation,  and  had  been  never  ap- 
proved by  him,  or  figned  by  him,  or  any  agent  of  his  lawfully 
authorifedj  nor  by  th^  plaintiff  or  the  defendants. 

Lord  Chief  Baron  Comyns  fitting  for  Lord  Chancellor ;  I  can- 
not fee  that  this  agreement  fiiould  be  carried  into  execution, 
though,  to  be  fure,  there  are  cafes  where  agreements  have  been 
carried  into  execution,  which  have  not  literally  purfued  the    C  499  3 
ftatutes  of  frauds  and  perjuries. 

In  this  cafe  there  does  not  -dppear  to  be  any  certain  agrce^ 
ment  between  the  parties,  for  the  bare  entry  of  a  fteward  in  his 
lord's  contraft  book  with  his  tenants,  is  not  an  evidence  of 
itfelf  that  there  is  an  agreement  for  a  leafe  between  the  lord  and 
one  of  his  tenants,  unlefs  it  is  fupported  by  other  proof. 

Where  the  plaintiff  iias  brouglit  a  bill  for  a  fpeciiick  perform- 
ance of  an  agreement,  and  declines,  as  the  prefent  t'oe.s,  readinij; 
the  anfvuer  of  the  defendant,  it  is  a  ftrong  fufpicion  that  the  an- 
fwer docs  not  come  up  to  the  cafe  he  would  make  by  his 
bill. 

It  does  not  appear  wh.ether  tliis  is  a  true  copy  of  the  writing 
that  is  entred  in  tlie  contract:  bocik,  but  may  be  only  heads  for 
an  agreement-,  and  in  a  cafe  a  Icllbr,  by  writing  an  agreement 
for  a  Icafe  in  a  book,  fliould  be  faid  to  fulill anriaic  tlie  leafe, 
it  would  be  giving  too  large  :i  power  to  iiim,  and  would  intire- 


(l)  The  duke  ndsnittcd  th;!t  i)',s 
late  brother  bv  \\r.i.\r,[r  ajitioji/.t-d 
Smiih  and  another  to  nKinaL;'-  and  let 
his  eftaieSj  they  acquainliiig  and  lay- 


ing before  him  fuch  ti-apfa<^inns  for 
his  approbauon.  Rc^.  Lil.  J.  ly^il.'iDi 
1  62, 
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Charlewood  ly  fruflmtc  tlie  defign  of  the  ftatute  of  frauds,  i^c.  for  It  would 

'^'b^eFoud^'^^  be  too  great  a  temptation  to  perjury  (i  ). 

A  e-fcrxnance  Urged  by  the  plaintliF's  counfel,  that  if  an  agreement 

only  of  one  fide  be  made  in  part,  and  executed  on  ©ne  fide  (2),  that  this  is  a  foun- 
isnotadifpen    dation  for  equity  to  eftablifh  the  agreement,  efpecially  where 
t^teofSudsand  t^c^^       been  un  expence  to  one  of  the  parties  (3). 
perjurie.,  but        But  in  all  cafcs  whcre  there  is  a  performance  only  of  one 
cafus  omffm,  jg        ^  difpcufatlon  of  the  ftatute,  but  cafiis  omiffus. 

aqainft  which  •    n      i  '  ^     i         •  >  r-  ^  U/' 

there  is  no  pro-  againft  which  there  is  no  proviiion  made. 

vifion.  The  court  declared  that  the  plaintiff  ought  to  be  relieved 

againft  the  payment  of  the  double  rent,  and  ordered  the  in- 
junction granted  for  ftay  of  the  defendant's  proceeding  at  law 
for  double  rent  to  be  continued ;  and  that  the  plaintiff's  bill, 
as  to  all  other  matters,  be  difmiffed  without  cofts,  except  as 
to  the  defendant  Bever^  and  as  to  him  with  forty  (hillings  cofts 

(4). 


^  (l)  But  in  Allan  v.  Bower,  3  Bro. 
Cha  Rep.  149.  a  le/Tor  made  a  verbal 
promife  to  his  lefTee  to  fecure  him  in 
the  pofTeiTion  of  the  premiffes  during 
the  lefTee's  life.  In  confequence  of 
the  promife,  the  lelTee  made  confide- 
rable  alterations  and  improvements. 
After  the  lelTor's  death  a  memorandum 
of  this  promife  was  found  among  his 
papers,  wherein  he  hoped  the  fame 
would  be  obferved.    LordThurloiu  held. 


that  the  memorandum  took  the  cafe  out 
of  the  ftatute  of  frauds,  and  direded 
a  leafe  to  be  made  to  the  leffee  for 
99  years  determinable  on  his  life. 

(2)  See  Attorney  Genesral  v.  Day^ 
I  Vef.  221.  Potter  v.  Tottery  i  Vef. 
441.  IFh'it church  v.  Bevis,  2  Bro.  Cha, 
Rep.  559.  Vide  poji.  3  vol.  4.  note  i. 

(3)  ^o  Allan  V.  Bower-,  3  Bro,  Cha. 
Rep.  149. 

(4)  ^^S'  *  7Z^*fol*  362. 


CAP.  LXV. 

LapfeD  legacj;. 

Vide  title  Conditions  and  Limitations » 
Vide  title  Jointenants  and  Tenants  in  Common, 
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CAP*  LXVI. 

teafe. 

Vide  title  Statute  of  Frauds  and  Perjuries* 


5^ 

CAT.  LXVir. 

lejjaci'eg. 

(A)  Of  ve/Ied  or  lapfed  Legacies  being  to  he  paid  at  a fixture  ^ime  or 
certain  Age^  to  ivhich  the  Legatees  never  arrived, 

(B)  Where  Legatees Jhall^  orjhall  not^  have  Interejl, 

(C)  Of  Specijick  and  Pecuniary  Legacies y  and  here  of  abating  and 
refunding, 

(D)  Ademption  of  a  Legacy, 

(E)  Of  a  Lapfed  Legacy^  by  Legatees  dying  in  the  Life- time  of  the 
i'efator,  and  here  in  nvhat  Cafes  it  fhall  be  goody  and  veft  in 
another  perfon  to  whom  it  is  limited  over. 


(A)  Of  vefled  or  Lapfed  Legacies  being  to  be  paid  at  a  futm'e  ^mCy 
or  certain  Agey  to  which  the  Legatees  never  arrived. 

Trinity  Vacation,  1737,  .  ^f./o^ii3 

Atkins  V.  Hiccochs, 

S.  C.  cited 

ATeftator  devifes  in  thefe  words,  "  I  devife  to  my  daugli-  2  Vef.  zou' 
"  ter  Elizabeth  Hiccocks,  the  fum  of  200/.  to  be  paid  her  Cafe  238. 
at  the  time  of  her  marriage,  or  within  three  months  after,  Ateftatorde-  ' 
provided  fhe  marry   with  the  approbation  of  my  two  fons  vifes  tohis 
William  and  Samuel  Hiccocks,  or  the  furvivor  of  them  ;  and  my  '^'^"shter  E.  H. 
will  is,  that  my  faid  daughter  Elizabeth  fliall  yearly  receive,  her  at  die  time** 
and  be  paid,  until  fuch  time  as  flie  flinll  marry,  the  fum  of  of  maniagi-,  or 
"  twelve  pounds,  free  and  clear  of  all  taxes  and  impofitions  "^ff^^  rovia^^^d* 
whatfoever."     And  willed,  that  his  leafchold  eflate  called  fhe  iLnyVvidi 
J  fiiould  Hand  charged  with  the  payment  of  the  faid  ti^.e  approbation 
12  /.  *per  ann,  and  likewife  with  the  payment  of  the  200/.  when        ' Xd a??cr 
the  fame  (hould  become  due,  and  deviled  the  faid  leafeliold  pre-  twenty-one,  but 
miffes,  and  his  whole  perfonal  ellale,  co  his  two  foiis,  and  made  ^^''"^^""^  ^^'"S 

,1         1  •  ^  nvuTHd.  Bill 

them  his  executors.  brought  by  her 

teprefcntatlvc  tor  ihc  legacy, 

Elizabeth  died  after  21,  but  without  being  married  ;  and  the    [  *^oi  ] 
prefent  plaintiff,  as  her  adminiltrator,  brought  a  bill  againil 
the  executors  of  Hiccocks  for  the  200  /. 

The  general  quefllon,  Whether  the  legacy  veiled  in  EHznbefhy 
and  whether  it  fo  veiled  as  to  be  traufmiiluble  to  her  adaiiiiiili  a- 
tor  I 

Lord 
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Atkttns  v.       Lord  Chance/lor  :  I  am  of  opinion  this  was  not  a  vefled  legacy  ; 

HiccocKSa  common  cafes  of  legacies  to  be  paid  at  the  age  of  21,  there 

is  a  certain  time  fixed,  not  to  the  thing  itfelf,  but  to  the  exe- 
cution of  it,  and  the  time  being  fo  fixed,  muft  neceffarily 
come  :  but  when  the  time  annexed  to  the  payment  is  merely 
eventual,  and  may  or  may  not  come,  and  the  perfon  dies  be- 
fore the  contingency  happens,  I  can  find  no  inftance  in  this 
court,  where  it  has  been  held  that  the  legacy  at  all  events  fliould 
be  paid.  The  rule  as  to  the  vefhing  is  founded  upon  another 
rule,  certum  eJJ-  quod  certum  reddt  poUft^  and  it  is  plain  that 
the  teftator  did  not  regard  the  point  of  time,  but  the  fact  that 
v/as  to  happen,  the  marriage^  which  makes  it  a  legacy  on  a 
condition,  and  cannot  be  demanded  till  the  condition  be 
fatisfied. 

It  has  been  argued  by  Mr.  Attorney  General,  that  this 
bequell  dilFers  not  from  a  legacy  given  to  he  paid  at  21, 
which  veils  immediately,  and  the  time  of  payment  only  is 
poftponed. 

But  it  has  been  always  held,  with  regard  to  fucli  a  limita- 
tion of  payment  at  21,  that  it  is  debitum  in  prafentt^  folvendum 
in  fiitiiro^  and  the  payment  poftponed  merely  on  account  of  the 
legatee's  legal  incapacity  of  managing  his  own  affairs  till 
that  age ;  and  this  has  been  the  eftabiiihed  rule  of  thia  court 
ever  fince  Cloberie^s  c^ky  2  J^^«/m  342. 

In  the  DigeJIy  lib,  35.  tit,  i.  lex  "i^*  de  ConditionibuSy  ^c,  it 
is  held  that  dies  inccrtus  conditioriem  in  tejlarnetito  facit,  and  thefe 
are  the  words  of  the  text,  and  not  of  the  commentator  5  fo  that 
a  time  abfolutely  uncertain  is  put  on  the  fame  footing  as  a 
condition  j  but  as  the  civil  law  is  no  further  of  authority  than 
as  it  has  been  received  in  England^  let  us  fee  what  our  own 
autiiors  fay.  Siuinbonrn,  part  fee,  17.  page  267.  old  editioUy 
makes  a  difference  between  a  certain  and  an  uncertain  time,  and 
lays  it  down,  that  if  a  legacy  is  given  to  be  paid  at  the  day  of 
marriage,  and  the  legatee  die  before,  the  legacy  is  lofl.  God^ 
Orp.  Ltg.  452.  is  to  the  fame  efFeti. 

It  has  been  infifted,  that  the  teftator's  giving  12/.  per  ann* 
to  Elizabeth  till  the  contingency  of  her  marriage,  is  in  the  nature 
of  intereft  for  the  200  /.  and  that  from  thence  it  appears  to  be 
his  intention,  that  the  legacy  fliould  veft  in  the  mean,  time(i) ; 
but  whenever  this  do£lrine  has  been  allovv^d,  the  payment  of 
the  principal  hath  been  certain,  and  fo  not  fimilar  to  the  pre- 
ient.caie,  hecaufe  here  this  is  not  meant  as  interefl,  for  it  is  an 
annuity  of  12/.  per  ann,  charged  upon,  and  iffuing  out  of  an 
eilate. 

T        The  cafe  in  1  ^allz.  170.  Thomas  v.  Howell,  was  plainly  a 
[  5^-^  J    condition  fuhfequent,  and  being  made  impoirible  by  the  adl: 
of  God,  it  was  adjudged  that  the  condition  was  not  broken, 
and  confequently  fnould  not  deveil  the  eftate  out  of  the  de- 
viiee. 

(1)  See  Fomweau  v.  FonnereaUi  foji.  3  vol.  6;j.5.  Dodfori  v.  Itiayy  3  Bro,  Cha* 
^F.ep,  404. 

The 
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The  fecond  point  is  very  ftrong  againfl:  the  tranfmiffhblenefs,  Atkin 


9  "Z/. 


which  is  her  marrying  with  the  confent  of  Iver  two  brothers, 
and  Uiews  plainly  the  teftator  intended  a  condition  precedent, 
that  if  jl:e  married  fue  ivns  to  have  200/.  for  her  portion  %  buf  if 
flie  died  before,  there  was  no  occafion  to  have  it  railed  for  the 
benefit  of  a  ftranger. 

It  is  true  indeed,  as  there  is  no  devlfe  over,  the  claufe  of  con-  in aU cafes, 
fent  might  be  only  in  terroreui,,  but  in  all  cafes,  v.diere  the  con-  '^.''l^''^  ^^e  con 
dition   of  marrying  is  annexed,  it  is  necelfary  that  the  coii 
dition,  as  to  the  marrying  at  leaH,  fliould  be  performed,  tho-ugl 
llie  is  not  obliged  to  marry  with  conftnt. 


Giaon  or; 

it  is  ncc2Kary 
there  ftould  hz 
marriage  co  vcft 
the  legixy  (i). 


I  am  the  more  fatlsfied,  becaufe  it  appears  to  be  the  inten- 
tion of  tlie  teilator,  that  this  200  /.  fliould  be  in  the  nature  of  a 
marriage  portion,  for  he  h~as  taken  it  out  of  a  leafehold  efi.ate  ; 
and  if  flie  did  not  marry,  it  was  manifeilly  his  delign  that  it 
fhould  fink  in  that  cflate  for  the  benefit  of  his  fons  :  tliere- 
fore  I  think  this  bequeilis  to  be  confulered  as  a  condition  pre- 
cedent, which  not  being  performed,  the  legacy  did  never  veil, 
and  confequently  the  adminiflrator  can  make  no  title  to  it. 
The  bill  difmilfed. 

{\)  Garbtit  V.  Ilihonfarite,   ^Sl.  Elton    S.   C    I    I-^.   4.    S.  C. 
y,EUon^  fofl.  3  vol.  50^.  1  lyVf^  159.     Munkley^    I  Bro.  Cha.  Rep.  303. 


Hall  V.  Terry.  J^o-vmla-  the 

Sth,  173S, 

nyflCHAEL  Terry,  being  intitled  to  the  revcnlon  of  an  "3^. 
eftatc  after  the  death  of'hiswife,  "  dev-fed  it  to  C.  D,  ^y;^]^ 
and  liis  heirs,  fo  as  he  fliould  pay  to  his  filler  Eh%:ihelh  O/ulcs  zV-i.zoz. 
tlie  Turn  of  pne  hundred  pounds,  wdthin  fix  ir.ontl::;  alter  the  S.  C. 

^'^  reverfion  cnme  into  his  poileffion  (2),  ^dud  devfd  the  i-f}  mui 'l'^^^ ^(^^ 
Tpfidiie  of  h'ls  perfonal  ejiate^  all  h'ls  debts  and  le[r  :c.;es  lef^re  A'.  "1 .  \>zing\n- 
bequeathed  being  firfl  deduaed,  to  C.  D.  and  ;:noiher,  whom  J;-' ^ 
he  made  his  executors."  •  t.r.?  u.r  :hc 

d  ::.:h  of  his  wife 

tlcvifcd  it  to  C.  D.  and  his  Ijcirs,  as  hejb'jhld  pay  to  hh  f.flcr  EHzabdh  Oadcs  rco/.  within  iix  months 
arLcrthc  rcvcr/ioii  c::r.K.'  into  his  pofic(i;;;;i. 

El\x>dbcth  O.idcs  dicdin  the  life -time  oi  tlic  wife,  and  Eiiz-ah';'h'''i  relief,  nt-.tivc  brings  the  bill  ag:iln(t 
C.  D.  for  the   '.00  I . 

The  l(--.iLee  dying  before  the  time  for  raifing  the  loo/.  w.is  co.ne,  her  rerref;ntative  is  not  in- 
titled  (i). 


(0  \x  r.rpcnrs  from  a  MSS.  report 
cftinscaii-  !!;.:•■  tSur  tc{l.:',i' t  , />^/r-;  fv/ ih? 
f.dd  manors,  'iDc  widi  ihi  paynumt  of 
li.iJ  100/.  :ind  afier  giving  (ever id  pc- 
cunir?ry  Icgncirs,  gives  the  relt  and  rc- 
iidue  of  hi-i  rcnJ  auii  porfonal  eftate,  his 
debts  and  legacies  being  thcreovt  hrlr  al- 

2)  Lord  Thurlovj  in  Ccd^iviu  v.  Mint' 
^  \  Bro.  Cha  Rep.i:)\.  difapprovcs 
this  calc  :   and  obfci  vcs  tluu  it  cati- 


rot  be  rccrnciled  with  Lc^rvthcr  v.  Con- 
not.',  p"'!.  2  vol.  127.  The  f.ime  re- 
mark fccr.^s  to  apply  to  oiher  cafes, 
as  parricU);n  !y  to  Ernes  v.  ILmecck,  f>o/i, 
2  vol.  507.  Ihtcl-iH^^s  v.  Com.  716. 

S/jtrm  iii  V.    C»i/ids,   po/i.    3  vol. 
Turi/inV.  w   Braekc*!,  167..I  Bro. 

C.'f.i,  Rfip.  12/!.  S.  C.  Jeaie  V.  TilchiH-r, 
Amh.  703,  Hcdfo.i  V  Rave/CK,  l  /'cf. 
44- 


SOI  Icffacfesf. 

Ha  r.t  ,  Elizabeth  Oades  died  in  the  life -time  of  the  -v^^lfe,  and  fhc 
Ti^KRv.      likewife  being  now   dead,    the  reprefentative    of  Elizabeth 

Oades  brings  this  bill  againft  C.  D,  to  have  the  i  oc  /.  paid  ta 

him. 

Mr.  Fazalerley  for  the  plaintifF  infifted,  that  this  is  a  vefted 
legacy,  and  that  the  legatee  might  have  afligned  it,  or  releafed 
it ;  and  if  it  v^^as  tranfmiflable  in  her  life-time,  it  is,  after  the 
death  of  legatee,  equally  tranfmilTable  to  her  reprefentative, 
_  «      and  was  not  intended  as  a  contingent  payment,  but  the  time 

I  5^3  i  of  payment  only  was  pollponed.  He  relied  chiefly  on  the 
cafe  of  iT/^^  v.  M'^itherSi  T",  1735.  ^'^f*  if^  Eq,  m  xhQ  timo.  of 
Lord  Chancellor  Talbot^  117.  but  if  the  court  fhouid  be  of 
opinion  againft  the  plaintiff  in  this  point,  he  fubmitted  it,  that 
the  100/.  might  be  raifed  out  of  another  fund,  the  perfonal 
eftate,  as  the  defendant  allows  he  has  afiets  in  his  hands,  and 
that  by  virtue  of  the  laft  words  in  the  will,  all  his  debts  and 
legacies  before  bequeathed  being  firfl  deduced,  it  was  an  ori- 
ginal charge  on  the  perfonal  eftate,  and  therefore  ought  ta 
follow  the  ordinary  rule  of  pecuniary  legacies. 
^  The  Attorney  General  for  the  defendant  infifted,  that,  on  the 

face  of  the  will,  it  is  plainly  no  legacy,  but  only  a  charge 
upon  the  eftate,  and  is  nothing  more  than  a  gift  of  the  real 
eftate,  fo  as  the  devifee  pay  fuch  a  fum  of  money  ;  that  a 
charge  upon  a  real  eftate  was  never  fubjedl  to  the  jurifdi£lion 
of  the  Spiritual  court,  and  by  their  rules  it  is  a  vefted  legacy 
only  that  is  tranfmiffuble  to  the  reprefentative  ;  that  the  law 
does  not  look  upon  a  charge  on  a  real  eftate,  as  a  vefted  legacy 
till  the  day  of  payment  comes,  and  this  court  have  always  go- 
verned themfelves,.  in  thefe  cafes,  by  the  authority  of  Pawlet  v. 
PaiuUt^  1  Ventr,  366,  367.* 

Mr.  Brown  of  the  fame  fide  faid,  to  make  the  perfonal  eftate 
liable,  this  legacy  ought  to  be  a  general  charge,  which  is  not 
the  prefcnt  cafe,  becaufe  it  is  particularly  charged  upon  a  real 
eftate,  which  has  never  been  conftrued  a  legacy,  but  merely 
a  teftamentary  gift,  by  impofing  terms  and  conditions  on  the 
perfon  who  takes  the  eftate. 

Where  there  is  an  abfolute  legacy,  and  the  future  time  muji 
come  for  the  payment,  by  the  civil  law,  it  is  tranfmiflable,  but 
here  are  no  words  that  can  make  a  gift  of  the  money,  nor  can 
he  claim  it  as  abfolutely  given,  for  it  is  only  annexed  as  a 
condition  to  a  devife  of  lands  to  another  perfon^  and  he  relied  on 
the  cafe  of  Carter  v.  Bletfoe^  2  Fern.  617  f. 


*  A  term  limited  by  a  fettlement  to  raife  portions  for  younger  children  payable  at 
2  J,  or  marriage  5  one  of  them  dies  under  21,  and  unmarried,  her  portion  fjiall  not  be 
raifed  for  the  benefit  of  the  adminiftratrix. 

-f  A  devifes  lands  to  B.  his  fon  and  his  heirs,  and  declares,  that  out  of  the  lands  he 
/hail  pay  200  /.  to  his  daughter  at  her  age  of  21 ;  fhe  marries  and  dies  under  age.  Per 
cur:  There  is  no  vefting  claufe  in  the  will,  the  diredlion,  that  the  fon  pays  to  the 
daughter  at  her  age  of  21,  v«fts  nothing  until  ihe  attains  >i>  aad  Ihe  dying  before, 
it  never  arifes. 

Lord 


Lord  Chancellor  :  Thefe  are  cafes  upon  which  there  have  been  5^^^^* 
great  variety  of  determinations,  and  they  are  not  very  eafily  to  be 
diilinguilhed. 

The  queftion  is,  Whether  the  plaintiff  is  intitled  to  have  the 
loo/,  paid  to  him  which  is  given  under  the  will  of  Michael  Terry 
to  Eli-zuheth  Oades, 

*The  general  rule  is,  w^here  money  is  given  to  be  paid  out  wjiere  money  « 
of  a  real  ellate  at  a  future  time,  that  if  the  perfon  dies  before  the  given  to  be  paid 
time,  itlhallfmk  into  the  eftate,  and  this  has  been  eftabliihed  l^lfj.lf^  f^^ 
ever  fince  the  cafe  of  Pawlet  v.  Paiulst,  in  2  Fentr,  and  fo  i/ the  perfoii  dies 
likewife  as  to  perfonal  eftate,  where  the  time  of  payment  is  before  the  time, 
annexed  to  the  legacy,  if  the  perfon  dies  before  the  time,  it  can-  thf'eL'Je'^  the 

not  be  raifed.  fame  as  topex- 

There  are  other  legacies  under  the  will  of  the  teflator,  to  ^^^l^* 
which  the  words,  his  legacies  before  bequeathed  being  jirjl  deduBed^  oc'plyment  is 
are  properly  applicable,  and  therefore  no  argument  can  be  drawn  annexed  to  the 
from  hence,  that  the  icq/,  was  intended  as  an  original  charge  ^^^^^^^* 
upon  the  perfonal  eftate.  L  5'^4  J 

It  is  iniifted  by  the  plaintiff's  counfel,  that  the  legacy  is  vefted, 
and  only  the  time  of  payment  poftponed  for  the  convenience  of 
the  eftate,  as  it  was  a  dry  reverfion. 

But  I  am  of  opinion,  that  the  gift  of  the  fum  of  money  is 
only  by  the  direftion  for  the  payment,  and  that  it  cannot  be 
faid  this  is  an  original  gift,  fo  as  to  veil  the  legacy,  and  the  pay- 
ment only  poftponed  to  a  future  time. 

Another  diftin£lion  has  been  attempted-,  that  the  time  of 
payment  was  not  taken  from  the  nature  of  the  legacy,  or  the 
circumftances  of  the  legatee,  but  from  the  nature  of  the  eftate, 
and  that  therefore  ^^/j/V  is  different  from  all  the  cafes  (i). 

But  I  doubt,  if  I  fliould  give  into  this  reafoniag,  I  fliould  W^iether  a  fum 
overturn  the  cafes  of  portions,  or  of  other  fums  bequeathed  :  ®! '"^"^3' 
for  of  late  years  it  has  been  held,  that  where  a  fum  of  money  fio^n^or^a^s ale- 
is  given  by  way  of  portion,  or  as  a  general  legacy,  charged  g^cy?  '-^i  charged 
upon  land,  if  the  party  dies  before  the  time,  it  cannot  be  •^'^'i 

r  -   J  '  *  '  the  party  dies 

railecl.  before  the  tiraCj 

[n  the  prefent  cafe  here  is  no  contingency,  the  time  is  it  cannot  be 
fingle  within  6  months  after  the  dearh  of   tenant  for  life,  '^'^''"^'^ 
when  the  reverfion  came  into  poffeftion,    fo   tliat  it  never 
could  be  raifed,  becaufe  the  perfon  died  before  the  time  for 
raifing. 

As  to  the  cafe  of  King  v.  Withers^  Lord  Talbot  faid,  tint 
though  the  contingency,  on  whicli  the  funis  there  given  were 
payable,  had  not  happened,  yet  that  the  time  on  which  thefe 
funis  were  dire£):ed  to  be  paid,  had  happened,  and  therefore 
held  them  to  be  veiled, 

(i)  See  Lozvther  v.  Condon ,  poj}.  (2)  Set'  Proivfc  v.  Abi\::do'i,  onte 
Z  vol.  129.  482.  and  Sherman  v.  Collins  poji,  3  vol, 

319. 


The 
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legacies. 


Hall  v.  -  The  cafe  of  Bright  V.  Norton^  deterralned  by  Lord  Talhof,  \$ 
Tri^RY.  ^  ^g^y  ftrong  authority  in  the  prefent  cafe  j  that  luas  a  truft  upon 
knd''iG-'^airin  ^^^^^^'^  fi'^  ra'ifuig  and  paying  a  fum  of  money ^  luithin  ft:>c  years  after 
a^'d  p5-r''''"^  ^^^^'^  ^^-^  teftator^  to  the  fecond  fin,  ^vho  died  nuithin  the  time, 
fum  or  money,  held  to  be  intended  for  his  maititenance  only,  and  not  tranftnifj}dole  to  his 
^'er  tbM-'^^h"  ^^■^'■'^^'^'''y  ti^il4s  he  had  lived  to  the  end  of  the  fix  years  {i). 
of  thef-tir,"'       Upon  the  whole,  I  mud  dired  the  bill  to  be  difmiffed,  but 

to  the  iccond      without  'CofiS. 
fon,  who  dying 

within  the  time,  conftrued  to  be  for  maintenance  onlj  and  not  tranfmiflable. 

(i)  In  a  MSS.  report  Lord   Hard-  direaion  of  payment  is  the  gift,  and 

'Wide  is  reported  to  have  faid,  ''Brigh-  (he  dying  before,  there  is  no  gift." 

*<'ton  V,  Nort07i  is  a    rtrong  cafe  ;    but  Vide  etiam,  i  VcJ.  48.     I  Bro.  Cha.  Reb, 

what  I  ground  myfelf  upon  is,  that  the  124.  note. 


t5^53  (B)  Where  Legacies  fJjall^  or  fjjall  not  have  Inter  ef. 


Michaelmas  Term,  1737. 
F aimer  v.  Mafon, 


Cafe  240.  S  E  P  H  Palmer  by  will  gave  500  /.  to  his  grandaughter, 

j^.  gave  500/.  ^    to  be  paid  at  2\,  or  day  of  tnarriage,  and  if  fhe  died  before 

Tauoht^e? to  be  ^'^^'^^^^     ^''^^  Contingencies  happened,  then  the  teftator  devifea 

paid"  at  21,  or  the  legacy  over  to  another. 

marriage,  and 

if  fhe  died  before  either  contingency,  then  it  is  devifed  over  to  B, 

Bill  brought  for  A  bill  brought  for  intereft  upon  the  legacy,  and  that  the  prin- 
the^ieg-'c"y,Tnd  ^^P^^  '^^Y  fecured  to  the  plaintilF,  who  is  an  infant,  till  the 
to  fecure  the  contingencies  happened,  the  cafe  of  Acherley  v.  Vernon^  in 
principal.         j  Wms^iZ^,  was  citcd  for  this  purpofc. 

'^^''^'^^th^^  Zi^rJ  6y^i3!?^/r^'//67- ;  I  am  of  opinion,  as  the  legacy  is  given 
vefts'  in  the""  ov°r,  that  nothing  vePied  in  the  grandaughter  the  legatee,-  and 
grandaughter,    that  (lie  is  HOt  iutitlcd  to  intercft,  or  to  have  the  principal 

neththdaed    ^^^'^^^^^^  (l)* 

to  interelr,  nor  There  was  another  point  in  the  caufs  between  a  fpeciiick 
to  have  the  devifcc  of  land  under  the  will,  and  the  heir  at  law  of  the  tefta- 
pnncipal  iecur-  ^^^^    whether   the   former  fhail  contribute  equally  with  the 

latter,  in  the  payment  of  debts,  where  the  perfonal  eftate  is  not 

fufficient. 

^iiS'oHand''  ^'^^  Chancellor  :  Where  there  is  a  fpecifick  devife  of  lands,, 
ihaii  notcon-     the  fpecifick  legatee  fhali  never  contribute  upon  an  average  with 

tribute  upon  an 

average  with  the  heir  at  law,  towards  fatisfaftion  of  creditors. 


(i)  See  Heath  s.  Ferry,  pofi,  3  vol.  10 1,  and  the  cafes  cited  in  the  diiFerent 
potes  there. 

the 


tlie  heir  at  law  towards  fatisfa6lion  of  creditors,  while  the  real  ^* 
afiets  of  the  heir  are  fufficient  (i).  ""^^^ 

(l)  See  Galt07i  V.  Hancock,  fofl.  2  vol.  424. 

Green  v.  Bi'lchler,  January  the 

aSch,  ii737. 

ON  the  intended  marriage  of  Henry  Pabie,  the  Caflle  Inn  at    Cafe  241, 
Kln^on  was  vefted  in  tntfLees,  and  the  trull  thereof  de~  On  fetdcmcTit 
clared  to  one  Elizabeth  Stidd  for  life,  remainder  to  ^rine  Payne ^  before  mai-riaje, 
mother  of  Henry  Payne  for  life,  remainder  to  Huiry  Payne  for  JV^ah^SanJaU 
life,  remainder  to  his  intended  wife  for  life,  remainder  to  his  wife  die,  leav- 
firft  and  other  fons  in  tail :  And  in  the  deed  of  fettiement  there  ing  ii-ue  unpro- 
is  a  provifo  to  this  eltedl,  that  if  Henry  Payne  and  his  wife  fhould  thentiVtruf- 
die,  leaving  any  iffiie  unprovided  for,  that  then  it  ir.c/d  be  tees  naight enter 
lawful  for  the  truftees  to  enter  and  receive  the  rents  and  prcfiis  "po-"^  ^--^^ '^ft^-t^^ 
of  this  eftate,  until  they  had  received  the  fum  of  200/.  and  the  rents  thereof, 
*premij[res  are  afterwards  declared  to  be  chargeable,  and  to  ftand  till  theyh^d  re- 
charged v/ith  the  raifmg  this  fum,  for  the  benefit  of  fuch  chil-  ^I'^frTeT^  0/°"^ 
dren  fo  unprovided  for,  in  fuch  manner,  and  in  fuch  propor-  fuchunpruvlded 
tions,  as  the  furvivor  of  the  hufband  or  wife  fhouid  appoint  :  children,  la  fuch 
The  wife  furvived  the  hufband,  and,  according  to  the  power  portlon^^at^ iha" 
under  the  provifo,  appointed  the  200/.  to  be  paid  to  her  daugh-  furvivor  of  ^ha 
ter  the  wife  of  the  pl.iintitF,  the  only  child  not  provided  for  in  the 

^      -    .      f.    .  ^  .  '  *  wiie  Ihauldap- 

hre  or  the  father  and  mother.  ^  point :  The  1 

wife  furvived, 

and  appointed  the  200/,  for  a  daughter,  tlie  plaintiff's  wife  being  an  unprovided  child  :  bill  broUj^ixt  to 
have  the  2.00  /.  raifed. 

Sir  Jojcph  Jekyll  decreed  the  zoo  I.  and  jntereft  by  way  gf  maintenance,  from  the  death  of  the  mo- 
ther 3  defendant  appealed  from  that  part  which  allows  intereft,  and  decree  affirmed. 

The  bill  was  brought  againft  the  defendant,  who  puvchafed       *5o6  j 
the  premiOes  of  the  eldeft  ion  of  the  marriage,  in  order  to  have 
the  200  /.  raifed. 

The  Majicr  of  the  RoUs  {^a)  decreed  the  principal  fum  of  200  /.  («)  Sir  y^ji/A 
to  be  raifed  for  the  plaintift",  and  likewife  intercit  by  way  of 
maintenance  for  the  plaintift's  wife  from  the  time  ^f  ihc  death 
of  the  mother,  which  happened  about  a  year  before  the  filing  of 
the  bill. 

From  that  part  of  the  decree  relating  to  the  allowance  of  in- 
terell,  the  defendant  appealed  to  lord  ChuficellGr. 

Lord  Chaneeilor  :  The  d<  leMulant  in  this  calc  b  jing  a  purchafer 
with  notice  of  the  charge  upon  the  eihue,  is  to  be  conhdered  in 
the  fame  liglit,  as  if  the  bill  had  been  brought  againft  the  per- 
fon  under  whom  he  claims. 

The  queftion  in  this  cafe  will  be,  V/hethcr  the  200  /.  is  to  be 
conhdered  as  a  lum  to  be  raifed  l)y  receipt  of  the  annual  rent* 
and  profits,  or  as  a  fum  in  grofs  by  a  determiniMe  time. 

It  is  plain  by  the  fettiement,  that  this  200/.  was  iatendotl 
for  the  children's  portions,  and  what  is  material  too,  for  fr..:ii 
9,i  WW  otherwife  unprovided  for,  and  therefore  if  no  maintenai^.ec 

was 
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^Green  tr.    'vtras  allowable  m  the  mean  time,  the  eftate  not  being  above  50  L 
sLCHiER.    pgr  an7i.  the  200/.  muft  neceflarily  be  exhaufted  greatly  in  bare 
fubfiftence  of  fuch  children,  before  the  whole  fum  could  be 
raifed. 

Wherever  the  Such  a  conftruclion  therefore  ought  not  to  be  made,  unlefs 
la\idh  r^>  the  words  are  extremely  plain,  which  is  not  the  pre  fen  t  cafe : 
Zm'prlfts  'tL  That  part  of  the  provifo,  impowering  the  truRees  to  enter  and 
tifedin^deed,  receive  the  rents,  tsfc,  feems  to  mean  the  annual  rents  and  pro- 
^e^Vo^dsV''  though  in  general,  where  money  is  direaed  to  be  raifed  by 
make  it  annual,  T'ents  and  profits,  unlefs  there  are  other  v/ords  to  reftrain  the 
the  court  have  meaning,  and  to  confine  them  to  the  receipts  of  the  rents  and 
ibTrll'wnfauc- P^^^*^^  ^^^y  accrue,  the  court,  in  order  to  obtain  the  end 
tion,  in  order  whlch  the  party  intended  by  r^ifing  the  money,  has,  by  the  libe- 
to  obtain  the|  ral  conftrudion  of  thefe  words,  taken  tliem  to  amount  to  a  di- 
p^t^i'ate^ded  ^^^'^^^  to  fell,  and  as  a  devife  of  the  rents  and  profits  will  at  law 
byraifingthe    pafs  the  lauds,  the  raifmg  by  rents  and  profits,  is  the  fame  as 

hZYL^dluc  ^'^^^^"S  by  fale  ( I ). 

an  a  ae.     q^^g  fubfcquent  words,  by  which  the  premifTes  are  declar- 
ed to  be  charged  with  this  200  /.  if  they  ftqod  alone,  would 
certainly  warrant  a  fale  or  mortgage  (2),  and  they  ought  cer- 
tainly to  have  their  proper  force,  and  ought  not  to  be  con- 
trolled by  the  preceding  words,  fuppofing  them  to  mean  annual 
[  507  ]   i"^^its  only. 
The  appoint-        ^hc  words  of  the  appointment  of  the  200/.  being  in  fuch 
ment  of  the  _    m?inner,  and  in  fuch  proportions,  as  the  furvivor  of  the  fathcr 
2co/.  being  la         mother  fhall  dire£l:,  are  very  material,  for  thefe  words  not 

Aich  manner,  r      -r         •     i  ri  i 

and  proportions,  Only  mcludc  a  power  or  raifing  it  by  mortgage  or  fale,  but  a 
tlie  furvivor  certain  determinate  time  for  raifing  it,  and  as  there  is  no  time 
modiefSS''"'^  limited  by  the  fettlement  for  payment  of  the  money,  :the  father 
thinJcfit,  the  or  mother  might  no  doubt  have  made  the  200/.  payable  at  any 
th?'^m°^hTh"  ^^^^5  ^^^^  age  of  21,  or  marriage,  and  in  fuch  cafe  interelt 
made  it  payable^  ^^'^^7  maintenance  would  certainly  be  allowable  in  the 
at  any  time.  mean  time  *,  it  being  a  conftant  rule  in  equity,  that  wherever 
Where  a  le-  ^  }ep-acy  is  given  bv  a  father  to  a  child,  as  a  provifion  for 

gacy  IS  given  by  r    i     i  -i  .      i        i     i     ^  ^  \^  r  i 

a  father  to  a  luch  child,  though  the  legacy  DC  payable  at  a  luture  day,  yet 
child  as  a  pro-  the  child  has  an  immediate  right  to  the  intereft  of  the  mo- 
payable ^It^a^fu-  ^'^7(3)'  i^  the  legatee  was  ^y?;w7^^r  to  the  teitator,  it  would 
ture  day,  yet  be  otherwife.  In  the  cafe  oi  Ivy  v.  Gilbert  (^),  there  were  no 
the  child  has  an  v/ords  declaring  the  premifTes  to  be  charged  with,  t^c,  as  in  the 
trthe'^^ncerel ^'^  prcfcnt,  and  yet  it  was  held  even  there,  that  the  words,  rents 
of  the  money,  and  profits  would  in  general  vi^arrant  a  fale,  though  it  did  not  in 
otherwife^  if  ^]^^^  particular  cafe,  by  reafon  of  the  fubfequent  words  reilrain- 
ftranger  to  tt;f-  hig  the  manner  of  raifing  the  money,  by  leafes  for  one,  two  or 
tator.  ^  three  lives,  or  for  any  number  of  years  determinable  thereon,  or 
Chan^^Ss^and  7^^^^  abfolutely  at  the  old  rent, 

a  Wms.  13.         The  decree  affirmed  (4), 

(l)  See  Trafford  v.  AJhton,  i  Cox's  (2)  Set  poj}.  2  vol.  42. 

P.  IF.  418,  note  I..    L'oy  v,  Gilbert^  2  (3)  See  Heath  v.  Perry,  fojf,  3  vol. 

Cox's  p.  VF.  19.  n.  I,    Ohedm  v.  Oh^  102.  note.  2 

den,  MSSO-  (4)              ^-  ^737-  ^ol-  289* 


(C)    Of  Specrfich    and  Pecuniary  Legacies^  and  here  of  ahatlng 
and  refunding. 

Palmer  v.  Mafon, 
Vide  this  Cafe  in  the  Divifion  immediately  preceding^ 

Laivfon  V.  Stitch  (l).  May  the  jlh., 

1738. 

^OHN  Laivfon  by   will    dated  the  2cth  of  July  1733,    Cafe  •24a. 
jT  amongft  other  legacies,  devifed  to  the  defendant  500/.  to 
remain  and  continue  at  intereft  on  fuch  fecurities,  as  he  Ihould 
leave  at  the  time  of  his  death,  or  to  be  put  out  on  government 
fecurities  at  the  election  of  his  executors. 

It  appeared  in  fadi,  that  the  teilator  had  a  mortgage  for  the 
principal  fum  of  500  I.  on  the  eftate  of  one  Mr.  Pope^  and  that 
he  had  no  other  fum  out  at  intereft,  and  it  v^as  infiiled  by  the 
defendant,  that  he  had  feveral  times  declared  that  he  would  leave 
"  him  the  faid  500/. 

There  being  a  deficiency  of  alTets  to  anfwer  all  the  other  lega- 
cies given  by  the  vi^ill,  the  queftion  is.  If  this  is  a  fpecifick  lega- 
cy? for  if  it  is,  it  would  not  be  liable  to  any  proportionable  abate- 
ment, with  the  other  pecuniary  legatees. 

It  was  infiiled  by  the  Attorney  General^  that  this  is  a  fpecifick      £  3 
legacy,  that  it  appearing  the  teftator  had  in  this  mortgage  fuf- 
ficient  to  anfwer  the  charge,  and  that  too  appearing  to  be  the 
only  fecurity  the  teftator  had,  it  mud  be  prefumed  he  intended 
this  legacy  fhould  be  fatlsfied  out  of  this  mortgage  ;  that  where-  * 
ever  any  fecurity  itfelf  is  devifed,  or  any  part  of  the  money  due 
on  fuch  fecurity,  fuch  legacy  is  always  to  be  taken  as  a  fpeci- 
fick one,  and  in  fupport  of  his  argument,  he  cited  the  cafe  of 
Philips  \,  Carey,  at  the  Rolls,  the  i/\t\\  oi  May  1728.  "  Tlicre 
**  the  teftator  devifed  a  legacy  of  1000/.  payable  at  the  aq;e  of 
21,  or  marriage,  to  he  retained  in  the  hands  of  At  well  (wiio 
had  money  of  the  tcftator's  in  his  hands,   as  his  banker)  ; 
the  Mafter  of  the  Rolls  held  this  legacy  fliouid  not  carry  in- 
tereft,  only  from  the  time  limited  for  payment,  which  is  the 
cafe  always  of  general  pecuniary  legacies,  but  that  by  this 
**  manner  of  de'/ifing  this  loooA  it   was  fevered  from  the 
reft  of  tjeftator's  eftate,  and  fpecifically  appropriated  for  thc3 
benefit  of  this  legatee,  and  that  it  fliould  carry  intereft  im* 
mediately."  (2. 

(1)  Jtr^.  Lib.  B.  1737.  fol.  299. 

(2)  Lord  Thttrtoive  in  Ajhhv.rncr  v. 
M'GiAj'ue^  ,2  Bro.  Cha.  Ro*  113.  faiJ, 


thut  tins  cafe  had  often  bren  denied  to 
be  hvv.  jndc  Heath  v.  iV/r.,  3  vol. 

102.  ana  noces. 


Vol.  I. 
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Laws  ON  v.      Lord  Chancellor :  It  is  pretty  difficult  to  make  pecuniary  lega- 
Stitch.     ^j^g  fpecifick  ones  ;  but  fomc  fuch  there  are,  as  in  the  cafe  of  a 
f'^lf'^         fum  of  money  ia  fuch  a  bae,  the  devife  of  a  bond,  or  other  fecu- 

fum  of  money  in    .  /  £>»        r  r    i   r        •  i  •    r    i  r 

c  bag,  ©"f.  is  i  Hty,  or  a  devile  of  money  out  of  fuch  fecurity,  and  m  fuch  cafe 
^T^^fJ?^^  there  can  be  no  abatement  ( i ), 

abate withpe-  ^^"^  fccms  to  me  by  no  means  a  fpecifick  legacy,  here  is 

«uiiiary  legatee*,  no  particular  charge  of  the  legacy  on  this  mortgage,  and  the 
eletiion  given  to  the  executor  plainly  (hews  the  teftator  did  not 
intend  to  make  the  mortgage  the  particular  fund,  out  of  which 
the  legacy  ftiould  iffue,  but  only  gave  the  legatee  a  power  of 
taking  part  of  the  mortgage  money,  if  it  (hould  happen  to  be  a 
fubfifting  mortgage  at  the  time  of  his  death,  or  if  otherwifc^ 
that  part  of  the  teftator's  money,  to  the  amount  of  500  /.  fhould 
be  laid  out  in  the  purchafc  of  fome  government  fecurity  or  otherj 
to  that  value. 

That  the  cafe  at  the  Rolls  was  very  different,  for  that  was- 
plainly  a  devife  only  of  part  of  a  debt  due  from  Ativell  to  the  tef- 
tator, nor  did  this  point  come  in  judgment,  or  was  it  at  all  ne- 
ceilary  to  be  determined  there,  the  queftion  only  was,  from  what 
time  the  legacy  fhould  carry  intereft,  and  tho*  it  was  held  to  car- 
ry intereit  immediately,  yet  it  will  not  follow  from  thence  it  wa«^ 
a  fpecifick  one,  but  liable  to  an  abatement  with  the  other  lega- 
cies, if  any  deficiency  had  made  that  neceffary, 

S^deiTis  ^'  ^^'^^  Attorney  General  in  this  cafe,  that 

ItvKtiis  and  af-  where  a  particular  debt  was  devifed,  or  part  thereof,  and  the 
$e;rwards  reco-  famc  was  recovcrcd  by  the  teftator  in  his  life-time,  in  an 
vered  by  teftator  ^^^.^^^^j.  ^^it  wiU  amount  to  an  ademption  of  the 

i^aya  it  is  An     g^^-T?  o^^^J'wue,  if  voluntarily  paid  oft  by  the  debtor  to  the 
ademptioii  of     teftator :  it  was  admitted  by  the  Chancellor  in  this  cafe,  that 
legacy*       diftin£tion  had  prevailed,  and  that  it  v/as  the  practice  of  the 
court  (2). 

iC  5^9  J  His  Lord/hip  decld-red,  that  the  500/.  given  to  the  defendant, 
is  to  be  coMfidercd  as  a  pecuniary  legacy,  and  liable  to  abate  in 
proportion  with  the  other  legatees. 

(1)  See  Furfe  V.  Sna/Iin,  ante  414,  i  P.  }F.  464.  Ford  v.  Fleming,  2  P. 
note  s.  417.  ^'.469.  Ajh/on  v.  JJhton,  3  P^J^,  386. 

(2)  So  Orm  V.  Smtthf  i  Eq,  Ah,  302.  DrinknAiater  v.  Falconer,  2  Vef.  623.  At- 
pL  2.  Crockai  v.Crockat^  2  P.  VF,  165.  torney  General  Y,  Parky?is,  Amb.  566,  AJh^ 
Rider  Wager t  Z  P.  IV,  328.  Par-  hurner  v,  M^G^ire^  z  Bro.  Cha.  Rep.10%, 
tridge  v,  Partridge^  Ca,  temp.  Talh.  228.  Hamhllng  v.  Lijler^  Amh,  4©!.  Baarick 
Sedcostr^EurlofTJkmiondY.EarlofSjiJfsXi  v.  Sten;e?isj  3  Brs.  Cha,  Rep^  43 1  • 


jD)  Ademption  sf  n  Legacy* 

§Schrth^%%tkf  Furfe  v»  SnnpHn^  et  e  contra* 

¥id{  title  DevifeSi  under  the  Divfion^  Of  Void  Devifes,  hy  "Oncer- 
,  tiiiniy  in  ths  JDefcription  of  the  Ferfon  to  takii, 


I 


legncfeis. 
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Graves  v.  Boyle.  the  27th, 

1739- 

SI  R  Samuel  Garth  having,  upon  his  daughter's  marriage,  en-   Cafe  243. 
tered  into  a  bond  to  leave  at  his  death  cooo/.  amons^ft  her  ^.  „  ^  ,  . 

n  r  Sir  o.  G.  having 

younger  children,  by  will  creates  a  term  in  truitees  tor  21  upon  his  daugh- 
years,  in  truft  to  apply  the  rents  and  profits  for  a  maintenance  ter's  marriage 
for  the  children  of  his  daughter,  till  they  came  of  age  ;  by  the  f     ^  ^ 

,  ,  to        '  ,J  1  leave  5000/.  at 

fame  will  he  gives  his  perional  euate  m  truit,  to  pay  the  pro-  his  deach  among 
ducc  of  it  to  his  wife  during  her  life,  and  after  her  death  to  pay  l^er  younger 
1500/.  to  A,  one  of  the  daughters  of  his  daughter,  and  to  pay  ^///'^creates^ 
3500/.  to  and  among  the  other  younger  children  of  his  daugh-  term  for  years, 
ter,  in  fuch  manner  as  his  daughter  fhould  appoint,  and  if  fhe  \"  ^'^^^  ^°  ^PP^T 

.  ,  °       1  IT-  ^  the  rents  and 

made  no  appointment,  then  equally  between  them  at  their  ages  or  profits  for  main- 
21,  or  marriage,  and  declares  his  will  to  be,  that  the  legacies  fo  tenanceofhis 
given  to  his  daughter's  children,  fliall  be  in  full  fatisfadion  of  Jf^'^'^^^^^^^^^^ 

the  bond.  and  alfo gives  his 

psrfonal  eftate 

in  truft,  to  pay  the  produce  of  it  to  his  wife  for  life,  and  after  her  death  to  pay  1 500  /.  to  y^.  for  one  of 
the  daughters  of  his  daughter,  and  3500/.  among  the  other  younger  children  of  his  daughter,  as  fhe 
ihall  appeint,  and  If  no  appointment,  equally  between  them  at  a  I  or  marriage,  and  declares  the  lega- 
cies ihall  be  in  full  fatisfa£lion  of  the  bond. 

She  muft  ele£l  to  claim  under  the  will,  or  under  the  bond  j  if  flie  claims  under  the  latter,  can  take 
no  benefit  under  the  former. 

Where  a  particular  thing  is  by  a  will  given  in  difcharge  of  a  demand,  and  the  party  infifts  on  it,  he 
muft  not  only  waive  that  particular  thing,  but  all  benefit  claimed  under  the  yvhole  will  (j). 

The  plaintiff  brings  her  bill  to  have  her  fhare  out  of  the 
truft  of  the  term,  and  hkewife  h€r  ftiare  of  the  5000/.  under 
the  bond. 

Lord  Chancellor  at  the  hearing  of  the  caufe  had  declared,  that 
the  plaintiff  might  choofe  to  claim  either  under  the  will,  or 
under  the  bond,  but  if  fhe  claimed  under  the  bond,  flie  muft 
take  no  benefit  at  all  under  the  will  ;  but  next  day  conceiving 
a  doubt,  on  account  of  the  devife  being  of  a  real  eftate,  and 
the  bond  being  a  perfonal  debt,  gave  orders  to  be  attended  with 
precedents,  and  this  day  delivered  his  opinion  in  fupport  of  his  (,  5^°  3 
former  decree,  and  mentioned  the  cafe  of  Jenhms  v.  Jenkins^ 
November  5,  1736,  before  Lord  Talbot^  as  a  cafe  in  point,  where 
a  particular  thing  was  given  in  difcharge  of  a  demand,  the  party 
infilling  on  his  demand,  it  was  decreed  he  fhould  waive  not  only 
that  particular  thing,  but  all  benefit  which  he  claimed  under  the 
whole  will.  The  cafe  of  Shepherd  v.  Philips  at  the  Rolls,  Dec. 
^73^1  was  determined  on  a  fimilar  point. 

But  at  the  fame  time  the  Chancellor  took  notice,  that  in  the  ^or^Hardivkki 
prefent  cafe  the  devife  was  exprelTed  to  be  in  fatisfadion  of  the  t'ouirnol'ex. 
bond,  and  when  he  gave  orders  to  be  attended  with  precedents,  tend  the  con- 
declared,  he  would  not  extend  the  conftruAion  of  devifes  //;  fa-  f^.r"<^'^'\^fde- 
tisfa£iion  further  than  they  had  already  gone.    He  decreed  tJie  Laioxl'  i^fthcr 

J                              ,  than  thev  h  \d 

Already  gone.  Decreed  the  children  born  after  tl\c  death  of  Ui«  teftator  ih^Id  kavc  Uu-'ir  iharc 
under  tlie  h<»ni» 

(1)  ^tt  Bellajis  y.  Utbinattt  mnit   26.  note. 

^  ^  ^  chlUrea 


S^o  "  legacies?. 

^BoYL^  ^'  children  born  after  the  death  of  the  teftator  fhould  have  their 
{hare  under  the  bond  *  (i). 

\  *  F'ide  tht  cafe  of  Llngen  v.  Sourayj  Free,  in  Chan,  400, 

(i)  See  Haathe  v.  Heathen  poji,  2  voL  121, 


(E)  Of  a  Lapfed  Legacy,  hy  Legatee^ s  dying  in  the  lAfe-tlme  of  ihi 
'TeJJator^  and  here^  in  ivhat  Cafes  it  fJjall  be  goody  and  veft  in 
another  Perfon  to  ivhom  it  is  limited  over. 


July  the  iH,  ■  ■  y.  Qarl. 

1739- 


Cafe  244  ^ ''^"^  "'^  Mary  Craven^  by  her  will,  devifed  "  to  Godfrey 

g  ^   ,^  "  Clarhy  his  heirs,  executors  and  adminiilrators,  all  -that 

I'vef.  4,6.  "  ^'"^  niejfuoge  or  tenement  in  Great  Lincoln^ s- Inn  Fields,  nvith  ?A\ 
Com.  Rep. 718.      her  furniture  (pictures  excepted),    houfhold-ftufF,  &c.  and 

w^iuevif-dto  "  ^''^  ^'^^  ^'^^^^  ^^^^  perfonal  cf  ate  not  otherwife  difpofed  of  as  alfo 
G.  C.  his"lielrs,l  '^^'^  her  mortgages,  llocks  in  the  bank,  or  any  other  com- 
executors,  pany,  and  the  rcfidue  of  her  perfonal  eftate,  not  otherwife 

wef^^ge^'in  difpofed  of,  to  the  faid  Godfrey  Clark,  in  truft  for  the  pur- 

Grc.-.t  Lincoln's-  pofes  herein  a^^ter  mentioned,  viz.  io  the  intent  that  out  of 
JiitiFtehlsy  y.'\^A\  ««  fjjo  y^.^W  real  and  perfonal  efates  fo  devifed^  her  feveral  legatees 
houflvAj  :i-u)T ?;2;^7j/  he  paid viz.  to  rhonuu  Lewis  fne  gave  2000/.  in 
and  all  her  trail  to  and  for  the  ufe  and  bclioof  of  his  daughter  Mary  Leivij, 
Si^-"'^nor'''''^  ^"^^  her  intent  to  be,  that  the  i'M^Thornas  Lewis y  his 

rheiv/ife  dif-  executors  and  adminiilrators,  iliould,  until  the  faid  Mary  Lewis 
pofed  of,  to  the  fiiould  attain  the  age  of  eighteen,  or  be  married,  which  fnould 
I^^'the  lYui  ^1  f'^"*^'^  happen,  place  out  the  2000/.  at  interefl  upon"  good  fecu- 
and  perfonal  lity,  to  be  approved  of  by  the  teilator's  fifter  jane  Beacher  •,  and 
alfo  that  til  e  faid  ^Thomas  Lewis  ihoiild.  from  time  to  time  put  out 
mightbe'naH.  interell,  the  intcreft  of  the  faid  fum,  as  tlie  fame,  ihould  from 
And  then  gives  time  to  time  arife  to  a  fit  fum  for  that  purpofe,  v/hich  2000/. 
to  Thomas  Lev.m  ^^.jjl^       iiUereft  and  produce  thereof,  the  laid  Dame  Marv  Craven 

2000/.  m  trull  ,^..-.7  r  1     •    -n  "    n  M 

fer the  ufeof  his  ^ i.-^'Ziv'j,  i.n.s  executcTs  or  aammiltratOiS,  mould 

daughter .11;.-y  5  pay  to  thc  faid  Alary  Lewis^  for  lier  own  ufe  and  bcnentj 
aiid.hc,  t.iK.ie  |_j;3on  her  attcdinn^  her  aee  of  cirateen.  or  marriafre,  if  that 

attain  the  age  or  i  i   r    t    i  •  a-i  r\ 

iS,  or  he  ir.ar-  hiould  nrit  liappen,  and  mz'\ii  Godjrey  Clark  executor  and  re- 
ried,  coplAce     ii  Juary  legatee*    Slie  likewife  direiSred  the  200c/.  to  be  paid  to 

out  the  fame  at    cr'-  >-       •   ^-i     ^     n  •  7  •       '  \       t    t  r    r  1 

intereil:  an^^      inomas  ±sewis  u\z  ximivz,  Withm  ouc  year  and  a  nan  aiitr  her 

pay  it  with  the  dcCCafe. 

produce  thereof 

to  his  diiughccr  for  her  own  ufe,  on  her  attaining  the  age  of  iS,  or  rnarriaje,  which  fhovild  firil 
kappen.  ■ 

'iiie  cooo/.  dire-fled  to  be  paid  to  '^Thomas  Lewis  within  one  year  ani  a  half  afcer  her  dc- 
ccafc,  ':hc  uifant  djing  before  the  time  of  pa^nienc  to  the  truftee,  the  legacy  not  raif-ible  iox  her 

'JJ:of?-:us  Li'zcis  il-sd  in  thp  life- rime  of  the  teftattix,  and  Jlftrjy  Leiv'is  half  a  ye  at  after,  unn-i^ariveJ. 
Eii  V  I  rvLifch*.  l.y  ike  Ycprslcnuiiv*  «f  CO  h^ve  the  a 000/.  paid  to  him. 


1 


Thomas  Lewis  died  in  the  life-time  of  the  teftatrix,  Mary  Lewis  Van 
died  about  half  a  year  after  the  teftatrix,  unmarried.  Clark. 

The  ibill  was  brought  by  the  plaintiff,  as  reprefentative  of 
Mary  Lewis,  to  have  the  2000/.  paid  to  him. 

The  defendant  Godfrey  Clark,  the  executor  and  refiduary  le- 
gatee of  YiTidi^  Craven^  admitted  perfonal  affets  fufficient  to  pay 
the  2000/.  but  fubmitted  to  the  court  if  the  plaintiff  was  in- 
titled,  and  his  counfel  infifted  that  the  houfe  in  Lincoln* s-Inn 
Fields  was  in  the  firft  place  charged  with  this,  and  that  it  was 
not  a  charge  merely  on  the  perfonal  eftate,  but  on  the 
mixed  fund  of  real  and  perfonal ,  and  therefore,  the  legatee 
dying  before  the  day  of  payment,  it  ought  to  fink,  according  to 
tlie  cafe  of  Pawkt  v.  Pawlet,  2  Ventr.  366,  and  i  Vern,  204, 
and  324^  and  Smith  y.  Smith,  2  Vern.  92.  Tates  v.  Fhettiplace, 
2  Vern,  416.  Carter  v.  Bletfoe,  2  Vern.  6i6»  and  Prowfe  v, 
Abingdon,  E,  T»  1738  *,  that  here  v/as  no  vefting  claufe,  only  *  Vide  ante 
a  direction  to  the  executor  to  pay  at  a  certain  day;  fo  that  the 
tim.e  is  annexed  to  the  fubftance  of  the  legacy,  not  merely  to  the 
day  of  payment.    Dyer  59.  marginal  note,  Swinhourne  32. 

For  the  reprefentative  of  Mary  Lewis  v/as  cited  the  cafe  of 
Wilfon  Y,  Spencer,  January  1 73 2,  3  Wms^  1^2,  where  thetejiator 
ordered  all  his  jujl  debts,  funeral  expences,  and  legacies,  JJjould  he 
dijcharged  out  of  his  perfonal  eflate,  as  far  as  that  wsuld  go,  and  in 
default  of  that,  ordered  his  executors  to  raife  2000 1.  out  of  his  real 
eflate  within  twelve  months  after  his  deceafe,  which  1 000 1.  he  gave 
to  A.  aftd  charged  all  his  recti  eflate  therewith,  A.  died  within  the 
twelve  months,  and  yet  decreed  to  he  raifed* 

That  if  the  truftee  had  received  it  in  the  prefent  cafe,  it  mufi:  Refiduedircilid 
certainly  have  eone  to  the  reprefentative  of  Mar^  Lewis,  and       will  to  be 

1-  n^    ^       r  -i        i         -     -     ^    r  ir-^i         n  divided  amons 

that  it  muit  be  conlidered  as  mtirely  leparated  ironi  the  eitate,  fix  perfons,  at 
and  never  to  come  back  to  the  executor  ;  and  cited  the  caie  of  the  death  of  the 
Pinhury  v.  EMn,  2  Vern,  "^66,  and  Jones  v.  Wefcomh,  Prec,  in  t^i^'^dicd^^fore 
Chanc,  716.  where  a  devife  was  held  to  be  good,  though  the  her:  held  by 
time  of  payment  was  uncertain,  and  the  contingency  never 
happened,  (in  oppofition  to  the  rule  of  civil  law  which  had  the  two  was 
been  cited  e  contra,  th'^t  dies  incerta  conditionem  facit)  and  alfo  the  averted  one, 
cafe  of  Corbet  v.  Palmer  ( i ),  February  17^4,  where  the  nV/^///^'  f?"^  ^'""'I? 

r  1      1      1     r    7  r    7       n  ble,  anddepend. 

was  to  be  divuled  among  Jtx  at  the  death  oj  the  wije  cj  the  tefator,  ed  not  on  fur- 

two  aied  before  the  wife,  and  held  by  Lord  Talbot  that  the  intercfl  of  living  the  wife, 

the  two  who  died  was  a  vefed  inter cf,  and  tra7)fnujfahle  to  their  re-  ^'p^^^ooV^ii 

prcfentativeSy  and  did  ?iot  depend  on  the  legatee* s  furviving  the  wife  ,  truft  ro  be  paid 

and  Whcdiey  and  Cox  (2),  March   1736,  there  J,  S.  made  his  '^^'^^^"^^^''•j^^j, 

will  as  follows  :  ''^  I  give  ar^d  bequeath  to  R.  Plumcr  300I.  i^*:?      dcceafe  "^to  hi* 

paid  within  three  vears  after  my  dec  cafe  ^  to  put  the  fame  out  to  "'c^-c  Z/".  for 

intereft,  and  to  pay  the  intereil  and  profits  thereof  to  my  niece  Jj^^'  tnd^^'er 

hcrdcceafcioc/. 

thereof  to  her  fon  T.  and  the  other  100/.  to  her  fon  C.  7/'.  and  T.  both  die  within  the  tUret  ye*ri. 

^'iicjojcpbjckyli  decreed  the  wliole  money  ihould  be  paid,  thou;;h  charijed  on  both  funds, 

(1)2  Eq.Jb.  54S.  pi.  27.  S.  C.         (2)  2  Eq.  Ji,  549.  //.  29.  S,  C. 

L  1  3      ,  malUy 


512  legacfeg. 

Van  V,  Whalley  for  her  feparatc  ufe  ;  and  after  her  deceafe  in  truft  to 
Clark.  ^t,^^  intereft  ^thereof,  l£t,  I  give  2co  /.  thereof  to  her  fon 

fT.  JFkclleyy  and 'the  other  loo/.  to  her  fon  C.  lyhalley.  The 
mother  Mrs.  Whalley  and  the  fon  Thomas  both  died  within  the 
three  years,  and  yet  the  Mafter  of  the  Rolls  decreed  that  the 
whole  money  Ihould  be  paid.  It  v/as  charged  on  both  funds, 
real  ell  ate  as  well  as  perfonal,  but  it  was  admitted  that  theptrjonal 
ejiate  was  fujpcient* 

Lord  Chancellor :  The  Infant  dying  before  the  time  of  payment 
to  the  truftee,  I  am  of  opinion  makes  this  legacy  not  vaifable  for 
the  benefit^f  die  plaintiff  her  reprefentative. 
Legacy  out  of  ^  legacy  is  given  out  of  a  perfonal  eftate  payable  ( i )  at  a  cer- 

perfonai eftate  tain  time,  or  if  given  at  a  certain  time,  and  interejl  (a)  in  the 
payabie,or  given  ^^^^^^  time,  it  is  a  vcfted  legacy  \  but  the  rule  of  this  court  as 
time,  ain/in-  ^o  legacies  out  of  real  efcates  is  otherwife,  for  if  given  at  a 
tereftinthe  certain  time,  or  payable  at  a  certain  time,  yet  if  the  legatee 
Tdied  o^e*-^^  *  dies  before  the  time  is  come,  it  finks  into  the  inheritance  ;  fo 
otherwife  as  to  when  a  legacy  is  given  cut  of  a  mixed  fund  of  teal  and  perfonal  eflate 
legacies  out  of    at  a  certain  time,  or  to  be  paid  at  a  certain  time  (3 ),  the  conftru£lion 

irVet  dTe'ste-^    ^^^^  ^^"^^         g'^^^"  ^  '^^^^  cftate  Only.    There  is  but 

fore  the  time  is  a  flight  difference  between  the  cafes  of  legacies  given  at  a  day, 
€ome,^it  finks  ^  or  payable  at  a  day,  but  the  diftinclion  is  iidhered  to  only  to  give 
ince.  The  fame  ^  confentaneous  jurifdi(Slion  with  the  ecclefiaftical  courts  j  nor  is 
conftruaion  there  any  cafe,  that  I  know  of,  to  warrant  a  difllndiion  between 
vrhere  a  legacy  jgaacies  ^ivcn  out  of  a  mixed  fund  of  real  and  perfonal  e{late> 

Is  ffiven  out  oi- a      ^,  i     n  i  x 

mixed  funr)  of   and  out  ot  real  eltate  only  (4), 

real  and  per- 
fonal eitate  at  a  certain  time,  or  to  he  paid  at  z  certain  time. 

tf  Ae  infant  If  the  infant  had  furvived  the  year  and  half  {{ox  x^t  death  of 

the       and  truftsc  makes  no  diftin^lion),  it  would  have  been  extremely 

half/though  clear  fhe  would  have  been  intitied  to  the  legacy  ;  or  if  fhe  had 

truflee  dead  be-  ^\^^  after  the  time  aforef aid,  and  before  eighteen  or  marriage, 

for-,  ihc  <vou  j^^^  reprefentatives  would  have  been  intitied:  but  if  this  had 

have  been  in-  Jr 

titled  CO  the  le-  been  merely  perfonal,  as  (he  died  w/Vfe  the  year  and  half  her 

gacy  i  foiike-  reprefentative   could  not  have  been  intitied,    for   the  whole 

died  afcJr'the^  gift  is  in  the  direction  of  the  payment,  which  makes  that 

tirre  afortfaid     the  fubftance. 

and  before  iS,  or  marriage,  her  reprefentative  would  hate  keen  intitied. ' 


Where  a  legacy  In  the  prcfent  cafe  it  is  not  a  legacy  m-erely  out  of  a  perfonal 
charged  on  real  eftate,  but  out  of  both  funds,  and  the  real  charged  in  the  firft 
inteudeVas^^  P'"Ce  bv  the  teftator's  exprefs  direftions,  viz»  her  efate  in  Great 
portion,  the     Lincoln^ s- Inn  Fidds,  And  this  conftru£lion  is  more  agreeable  to 

court  goes  as  far 

as  it  can  to  hinder  the  railing  it  out  of  land  for  the  benefit  of  reprefcntatites. 


( I )  See  Steadman  v.  Palling ,  poji.  3 
vol.  427. 

^2)  See  V.  Hie  cocks,   ante  ^01, 

Fonneremi  v.  Fonnereau,  po/I,  3  vol.645. 

(3)  See  Prozv/e  v.  Abingdon,  ante  48 2. 
Mayc'A  v.  Cotton^  pof.  55^.    Ricbardfm  v. 


Greefe,  pojl^  3  vol.  69.    Attorney  General 
V.Milner,  p9fl.  3  vol.  112.    Mr.  Cox^s 
note-  io  the  Duke  of  Chandos  v.  Talbot ,  2 
P.  IV.  612,  and  Butl  Co.  Litt.  237.  a. 
(4)  See  ReyniJhw,Martiti,  p9jf.  3  voU 


the  Intention  of  tlie  t«ftatnx,  as  the  fum  was  intended  clearly  as     Van  v, 
a  portioft  for  Mary  Lewis  :  and  the  court  always  goes  as  far  as  Clark* 
it  poffibly  can  to  hinder  the  raifing  portions  out  of  land  for  the  be* 
nefit  of  reprefcntatives,  and  the  end  of  this  bill  is  plainly  for  this 
purpofe. 

His  Lordfhip  difmifled  the  bill,  but  without  cofts. 

Vide  title  Conditions  and  Limitations* 

Vide  title  Devifis^  under  the  Divifion^  Where  a  Devife  Jhall  or 
Jhall  not  he  in  SaiisfaSiion  of  a  Thing  done. 

Legacy  vefed.    Vide  title  Heir  and  Anceftor* 
Vide  title  InjunStion^ 


CAP.  Lxvm. 


Eaftcr  Term,  I737» 


Edward  Jachfon^  an  Infant, 
Anne  Jadfon  and  Others, 


PlalntilF* 
Defendants. 


THE  fum  of  3500/.  had  been  conveyed  to  tniftees  for    Cafe  54^. 
the  benefit  of  Mary  the   plaintiff's  mother,  during  her  where  there  ia 
coverture,  and  for  a  provifion  for  children ;   and  if  no  ilTue,  a  failing  of* 
then  the  hufband  of  Mary^  if  his  necefTities  required  it,  with  fhete-TeS o"f 
the  approbation  of  the  truftees,  might  fell  the  3500/.  (i).  themiftee,  he 

is  noc  liable  to 

make  good  the  deficiency,  but  is  anfwerable  only  as  far  as  the  value,  efpccially  where  it  was 
fpccifieJc  ftock. 

Anne 


( I )  The  plalntifPs  mother  Mary  be- 
fore her  marriage  was  pollened  of  500/. 
S»uth-fea  (lock,  which  according  to  the 
then  price  of  that  Hock  was  valued  at 
3700/.  It  was  agreed  that  3500/.  part 
of  this  3700  /.  Ihould  be  feltled  on  Mary 
and  her  children  by  the  marriage.  The 
fcttlement  recited  that  Mary  was  pofTel- 
fed  0/  3500/.  principal  money,  for  ivhich 
fum  the  truftees  under  the  fettlement 
gave  a  receipt.  But  in  fadt  no  part  of 
the  500/.  iiouth foil  ilock  was  fold  to 


raife  this  3500/.  exct^'pt  100/.  which 
fold  for  745/-  out  of  which  fum  A/' at 
Jack/on  one  of  the  trullees  retained  500/. 
in  order  to  make  up  with  the  lemaining 
400/.  Souib  Jea  Hock  the  faid  ixxxx  of 
3500/.  Afterwarih  the  400  A  Sonrh  jca. 
ftock  greatly  fell  in  value.  Piaiuriil' 
brought  his  bill  to  have  the  deficiency  of 
the  3500/.  principal  ;//fl«^y  made  good. 
Decreed,  that  fo  f;^r  as  the  bill  feoKs  tb 
make  up  the  3500  /.  principal  money  3s 
the  value  of  the  500/.  South  fea  Hock, 
1  4  ^ 


ST3  Maintenance  fo?  €!jili3rem 

Jackson  v,      jfltpie  Jaclfoii^  the  mother  of  Mary^  and  her  uncle,  were  the 
Jacksow.     truftees  under  the  marriage-fettlement,  and  the  3500/.  was  paid 
into  their  hands.    Mary  Jachfon  is,  by  the  truft,  allowed  to 
make  a  will  during  the  coverture,  and  to  difpofe  of  this  money  as 
if  die  was  -2,  feme  fole. 

Mary  Jachfon  lived  but  four  years  ;  before  her  death  fhe  made 
a  will;  and  deviied  the  3500/,  in  truft  for  the  benefit  of  her 
hufoand  as  to  the  intereft  thereof,  during  his  life  5  and  for  the 
infant  as  to  the  principal ;  and  if  the  infant  dies,  the  whole  for 
the  hufband. 

Anne  Jachfon^  the  mother  of  Mary,  paid  the  Wintered  for  the 
3500/.  for  a  considerable  time. 

infifbed  by  her  counfel,  that,  as  the  ftocks  are  fallen,  fhe  is 
only  anfwerable  as  far  as  the  value  of  the  ftock,  efpecially  as  it 
was  fpecifick  fbock,  and  the  fortune  of  her  daughter  lay  in  this 
fpeciiick  ftock,  and  therefore  ought  not  to  be  confidered  as  mo- 
ney, efpecially  as  ftocks  are  of  fuch  a  flu£luating  nature,  and 
liable  to  fuch  frequent  change,  and  that  the  money  paid  to  the 
daughter,  was  only  the  dividends  of  the  ftock. 
£  514  ]  But  it  appeared  in  the  caufe,  that  the  receipts  from  the 
daughter  to  the  mother  were  for  intereft  generally,  and  nothing 
v/as  mentioned  in  them  of  ftock.  The  fettlement  too  recites  the 
daughter  to  be  poiTeiTed  of  3500/.  principal  money  in  her  own 
riolit. 

o 

Lord  Chancellor  :  This  is  a  mere  falling  of  ftock  without  the 
truftees'  neglecl,  and  therefore  comes  under  the  laft  claufe  of  the 
ftatute  of  Geo.  i.  made  for  the  indemnity  of  guardians  and  truf- 
tees,  which  provides,     That  if  there  be  a  diminution  of  the 

principal,  v^'ithout  the  default  of  the  truO,ees,  they  fhall  not 
"  be  liable." 

it  has  been  fiild^  that  after  the  ftocks  fell,  the  truftees  paid  in* 
tereft  for  3500/.  amounting  to  much  more  than  the  produce 
from  the  dividends,  and  therefore  to  a  demonftration  it  appears 
to  be  a  truft  for  money. 

But  it  is  well  known,  that  during  the  golden  dream^  people 
were  fo  iiifatuated  as  to  look  upon  imaginary  wealth  as  equally 
Taluable  v/lth  fo  much  monev. 

It  has  been  laid,  that  long  after  the  f^liing  of  the  ftock,  the 
defendant  Anne  faclfn  continued  p^^ying  the  fame  intereft. 

But  ftiil  it  does  not  anfwer  either  v/ay,  for  it  does  not  amount 
to  the  common  rate  01  intereft,  and  yet  is  m.ore  than  the  divi- 
dends of  the  fallen  ftock  \  arid  to  compel  truftees  to  make  up  a 
deficiency,  not  owing  to  their  wilful  default,  is  the  harflieft  de- 
mand that  can  be  made  in  a  court  of  equity. 

Notwithftanding,  antecedent  to  the  marriage,  it  Vv^as  agreed 
by  the  defendant  to  take  the  ftock  at  feven  hundred  and  fifty, 

be  difmilled  :  and  an  account  was  di-  .S^c^/Z/^-^c-i?  fiock  as  aforefaid)  with  intereil 

reBed  of  what  was  due  for  the  400/.  314/.  per  cent Arom  M&ry\  A^ii'Ci^.  Rc-j^. 

South  fea  ilock,  and  the  500/.   (pare  of  Lib.  A.  ly^G.foL  41  i.  Fide  TrafliJ  v. 

tk«  poduce  of  the  faie  of  the  faid  lOp  /.  Boeim  pof,  3  vol.  44^^, 


and  a  transfer  made  accordingly;  yet  this  court  will  never  jAtKsoN-z;; 
oblige  a  truftec  to  ^acquiefcc  under  fo  hard  and  unreafonablc  J^^*^^°>^» 
a  contra6t. 

Mary  Jack/on  in  her  will  recites  the  deed  of  fettlement,  and 
her  power  of  devifing. 

The  counfel  for  the  plaintiif  infill  the  devifc  to  the  hufband  is 
illegally  made,  and  not  purfuant  to  the  power,  an^  have  en- 
deavoured to  fhew,  from  the  whole  tenor  of  the  marriage-arti- 
cles, (he  had  no  power  of  difpofing  of  any  part  of  the  money  for 
the  benefit  of  her  hufband,  to  the  prejudice  of  the  infant  the 
plaintiff,  and  rely  principally  upon  the  following  provifo : 

Provided  neverthelefs  that  no  part  of  the  principal  money 
fliall  be  applied  to  the  ufe  of  the  faid  Edward  Jaclfon^ 
without  the  confent  of  the  truftees  under  hand  and  feal,  to 
the  end  that  this  fum  may  be  kept  intire  for  the  advantage  of 
^«  the  infant." 

I  am  of  opinion  that  Mrs.  Mary  Jack/on  had  no  power  to  dif- 
pofe  of  the  principal,  to  the  prejudice  of  the  infant,  but  in  one 
particular  circumftance  ,  therefore  the  difpofition  (he*  has  made  is 
not  purfuant  to  the  power. 

His  Lordjhip  directed,  that  the  defendant  Anne  Jachfon  {hould 
account  for  the  whole  intereft  of  the  3500/,  ilock  from  the 
death  of  Mary  Jachfon. 

The  father  of  the  plaintiff  appearing  to  be  fufEciently  com-  [51^] 
petent,  his  Lordfhip  would  give  no  dire6lion  with  regard  to  where  afather 
her  maintenance,  for  he  fliid,  that  whether  an  infant  fhould  is  fuffidently 
have  an  allowance  of  maintenance  during  the  life  of  the  fa-  coTrMviil^giTe* 
ther,  depends  always  upon  the  particular  circumfliances  of  the  nodireaion 

tafe  (  I ) .  "^^^^  regard  t* 

an  infant's 

(1)  See  Butkr  V.  Butler i  pojl,   3  vol.  60.  maintenance. 

Vide  title  Portions^  under  the  Divlfion^  At  what  Time  they  fiall  be 

raift'df  &c. 

Vide  title  Cujtom  of  London^ 


C    A    P.  LXIX. 

(A}  It  Lere  it  is  clandcJJine» 


I 


JDecmherthe  Hill  Y,  Turner  (l). 

»otIi,  1737. 

Cafe  245.  f\  ^^^^  bad  been  brought  againft  an  executor  for  an  account 
jt\^  of  a  teftator's  eftste,  and  alfo  prayed  that  there  might  be 
a  guardian  afligned,  and  maintenance  for  an  infant  *,  the  mo* 
thcr  was  appointed  guardian,  and  10©/.  per  annum  allowed  for 
his  maintenance. 

The  infant  being  made  drunk  at  an  alehoufe  near  the  Fhet 
prifon,  was  drawn  in  to  marry  a  woman  in  mean  circurn- 
llances  and  of  bad  chara£ter  ;  and  upon  an  application  to  this 
court,  the  wife  was  committed  to  the  Fleet,  The  infant's 
fnothcr,  as  he  had  no  eftatc  fufficicnt  to  maintain  a  wife  till 
of  age,  has  put  him  out  an  apprentice  to  a  merchant  in  HoU 
land,  upon  which  the  wife  immediately  inftituted  a  fuit  in  the 
ccclefiaftical  court,  for  alimony  and  for  reftitution  of  con- 
jugal rights  :  a  fentence  there  that  the  huft^and  ftiould  coha- 
bit, and  if  not,  that  he  ftiould  pay  alimony  ;  and  an  order 
made  likewife  by  that  court,  upon  the  guardian,  to  pay  the 
fum  of  10  L  to  the  v/ife  towards  alimony,  and  afterwards  a  mo- 
nition to  the  guardian  to  pay  a  further  fum.  as  an  increafe  of  alimo- 
ny, and  a  fentence  of  excommunication  pronounced  againft  her 
for  not  obeying  the  monition,  and  alfo  againft  the  infant,  the 
huft)and,  for  not  receiving  his  wife. 

Mary  Sieiuart^  the  mother  of  the  plaintiff,  petitioned  the 
court  that  a  prohibition  might  be  granted  to  ftay  the  proceedings 
upon  the  decree,  and  excommunication  againft  her  in  the  fpiri- 
tual  court. 

Lord  Chancellor :  T  have  no  doubt  at  all  as  to  the  propriety 
of  applying  to  this  court,  but  the  misfortune  is,  the  want  of 
a  fufficient  law  to  reftrain  fuch  clandeftine  marriages,  which 
j£         3  ^^^y  introdu6tivc  of  great  mifchiefs,  but  put  courts  of 

judicature  under  great  difficulties  (2)  ;  but  notwithftanding  this 
defedt  in  the  law,  it  is  incumbent  on  this  court  to  prevent  as  far 
as  they  can,  perfons  from  profiting  themfelves  by  fuch  infamous 
methods. 

Notwithftanding  the  wife  may  have  been  difcharged  from  the 
order  of  commitment,  yet,  tillftie  has  paid  the  cofts  of  the  court 
for  the  contempt,  {he  is  ftill  under  the  authority  and  jurifdidlion 
of  this  court,  though  ftie  goes  at  large. 
The  fentence  of     ^  cannot  reverfe  the  fentence  which  has  been  pronounced  in. 
the  ecciefiafticai  the  ccclefiaftical  court,  that  can  be  only  done  by  appeal  to  the, 
TeTJrf^"in  ^  a  ^  proper  judgcs,  for  it  cannot  be  reverfed  in  a  fummary  way,  not 
fummary  way.    Can  I,  upon  a  petition,  grant  a  prohibition  to  the  ccclefiaftical 
but  by  appeal     court,  for  that  can  only  be  upon  ftiewing  they  have  no  jurifdic- 
jVd-csYnTJan         ^^^^^^h  muft  be  done  by  motion,  and  a  proper  fuggeftion: 
a  prohibition  to  Befidcs,  there  is  no  colour  to  fay  the  ccclefiaftical  court  v/antjurif- 

thxt  court  be 

granted  upon  a  petition  j  by  motion  and  a  proper  fuggeftion  it  may, 

{^)        Lib.  A.  1737.  fol.  269.         (2j  Szc  Stat.  26  Geo^      c.  '^Z, 

didion. 


yardage.  .o^ 

li£lion,  for  the  authority  they  excrcifc  in  matrimonial  cafes  is     Hill  v. 
:he  general  law  of  the  land,  and  extends  to  perfoiis  not  only  of  Turner. 
^ull  age,  but  under,  provided  they  are  old  enough  to  contradl 
natrijnony. 

But  the  queftion  will  be,  Whether  this  Is  not  a  particular  cafe.  An  mjunaion 
and  fo  circumftanced  as  to  give  me  an  authority  to  reftrain  th6  ^^^^  not  deny, 
perfon,  without  meddling  with  the  jurifdidion  of  the  ecclefiafti-  jurifdiSion  of 
:al  court  ?  For  an  injunction,  when  awarded,  does  not  deny,  the  court  of 
but  admits  the  jurifdidtion  of  the  court  of  common  law  ;  and  the  l^^^^^^^J'^  . 
ground  upon  which  it  iiTues  is,  that  they  are  making  ufe  of  their  on  which  it"" 
jurifdi6tion  contrary  to  equity  and  confcience.    The  fame  with  i^ues  is,  that 
regard  to  the  ecclcfiaftical  court  in  cafe  of  a  legacy  left  in  truft,  '^^fe  o^hdr  "u"* 
w^here  the  truftee  is  fuing  for  payment  into  his  own  hands,  the  rifdidtion  con* 
court  will  reftrain  him,  out  of  regard  to  the  intereft  of  r^y?«/ ^^/^  trary  to  equity. 
tru/}  ;  and  will  do  it  likewife  in  the  cafe  of  a  portion  devifed  to  a  truftelT fuing 
dau^-hter  upon  Kmriage,  where  the  hufband  is  fuing  for  it  before  in  the  ecciefi- 
Kc  has  made  an  adequate  fcttlement  ( i ) .  *  ^^^"^ 

^  ^   '  payment  of 

ceflu'ique  tn/Ji^i 

legacy  into  his  •wn  hands;  or  in  the  cafe  of  a  portion,  where  the  hufband  is  fuing  for  it  there, 
before  a  fcttlement  made  j  this  cowrt  will,  upon  the  lame  grounds,  reftrain  them  from  proW 
eeeding. 

It  is  upon  this  footing  I  fhall  proceed,  for  if  I  was  not  to  re- 
ftrain the  wife,  all  the  care  the  court  has  exercifed  with  regard 
to  the  eftatc  and  perfon  of  the  infant,  would  be  vain  and  ufelefs  : 
[t  has  been  rightly  faid,  that  this  court  will  not  only  take  care  of 
the  infant's  maintenance  and  education,  but  that  he  does  not 
m'arry  likewife  to  his  difparagement,  and  though  there  is  no 
particular  order  to  rellrain,  yet  the  marriage  is  a  contempt  of 
the  court. 

This  court  hath  the  care  and  ordering  of  infants,  and  tho'  The  power  of 
bya£lof  parliament  the  court  of  wards  had  a  particular  power  phis  court  over 
over  them  and  lunaticks,  yet,  in  every  other  refpe£t,  the  law  tldTtotS"** 
as  to  infants  continued  as  before  :  and  as  the  ftatute  of  the  again,  upo;i  the 
12  Car.  2.  c.  24.  has  diffblved  the  court  of  wards  and  liveries,  diffolutionof  th« 
*the  power  of  this  court  over  infants  is  refulted  back  to  them  andhvcHeT,  by 
again:  The  law  of  England  is  favourable  to  infants,  no  decree  the  12  Czr.  2. 
ifhall  be  had  againfl:  them  here,  but  what  they  may  fliew  caufe    [  ^S^l  3 
for,  when  they  come  of  age  ;  this  court  will  make  llrangers 
accountable  to  infants,  in  cafe  they  take  upon  them  to  receive 
the  profits  of  their  efcates  ;  this  court  can  alfo  afcertain  the 
quantum  of  an  infant's  maintenance,  and  to  whom  it  fliall  be 
tit  ipaid  ;  and  this  is  conclufive  to  all  parties. 

The  allegation  of  factdt'ws  is,  a  term  in  the  ecclefiafhical  court,  Tho'  this  court 
in  regard  to  the  ability  of  an  infant  to  allow  alimony,  and  is i'.^''- 
according  to  the  quality  of  the  perfon,  and  the  quantity  of  the  ecc'i/iiait'icai  ^^^^ 
maintenance;  it  is  this  makes  them  judges  of  the  application  court, yoc  th>-y 
of  the  maintenance,  and  incroachcs  upon  the  jurifdidion 
this  court ;  and  for  whom  have  they  now  interpofsd?  for  the  marricdTi^nd 

cf  this  court. 

claadcHincly,  from  proceeding  on  an  cxcornnmnicttion,  ciLUer  againft  the  infant  or  Im  guardian. 


(i)  Sqc  Jnon,  ante  \<)\, 


bencli; 


5'7 


HtLt  f. 

Turner. 


Tho'  a  ward  of 
the  court  is  mar- 
ried with  the 
confent  of  his 
friends,  yet 
there  rnufi:  be 
an  applicatzon. 
here  for  an  in- 
creafe  of  main- 
tenance. 


benefit  of  a  wife,  who  has  in  a  rcandalous  manner  Inveigled  al 
infant,  and  ftolen  him  away  from  this  court ;  but  though  . 
cannot  upon  a  petition  prohibit  the  ecclefiaftical  court,  yet 
will  reftrain  the  wife  from  proceeding  either  upon  the  excom- 
iriunication  pronounced  againlt  the  infant,  or  upon  the  ex- 
communication againft  the  mother  the  guardian  of  the  infant ; 
for  as  there  is  a  certain  fum  allotted  for  his  maintenance,  the 
guardian  is  to  be  confidered  as  very  little  more  than  the  hand 
of  this  court ;  for  if  the  guardian  applies  it  to  other  purpofes,  it 
is  a  mifapplication,  and  &e  would  be  liable  to  the  cenfure  of  the 
court. 

Suppofe  this  woman  had  even  married  the  infant  in  a  fair 
way,  and  with  the  confent  and  approbation  of  friends,  ftili 
there  ought  to  have  been  an  application  to  this  court  for  an  in- 
creafe  of  maintenance,  and  I  have  known  fuch  inllances,  and  it 
is  highly  improper  . to  inftitute  a  fuit  in  the  ecclefiaftical  court  for 
tha(-  purpofe. 

His  Lord/hip  ordered y  that  3fary  Hill  who  feduced  the  plain- 
tiff the  infant  by  ill  pra6lices  to  marry  her,  while  he  was  under 
the  care  of  this  court,  in  contempt  thereof,  be  retrained  from 
proceeding  in  the  Spiritual  court  againft  the  petitioner  the 
guardian  of  the  infant,  for  payment  of  alimony,  and  that  fhe  be 
alfo  reftrained  from  proceeding  there  againft  the  infant  himfelf, 
for  reuilution  of  conjugal  rights  and  alimony. 

And  on  motion  or  other  application  to  be  made  to  the  Spiritual 
court  oii  the  behalf  of  the  infant,  or  his  guardian,  or  either  of 
them,  to  abfolve  them  or  either  of  them.,  from  the  fentences  of 
excommunication  awarded  againft  them  or  either  of  them  ;  His 
Lorclfiip  ordered,  tliat  Mary  Hill  do  confent  thereto  in  the  Spi 
ritual  court,  to  the  end  that  fuch  fentence  or  fentences  may  be 
efiectuallv  removed  cut  of  the  wav. 


■  Vide  iitld  Conditions  and  LinntaticnSy  under  the  Divijlon^  In  what 
:  Cafes  the  Breach  of  a  Conciition  luill  be  relieved  againfl. 

Vide  title  Agreements^  Articles^  and  Covenants* 


{  5^3  3 


CAP.  LXX. 


(A)  What  Remedy  they  have  p.gainf  each  ether* 


( 


staffer  auB  Servant.  5rS 


Armies  V.  Henfeman.  November  26th, 

BY  indenture  of  apprenticefhip  of  the  28th  of  AugvJ}  1732,    Cafe  5/17 
the  plamtifF's  fon  put  himfelf  apprentice  to  the  defendant  The  plaintiff's 
a  mercer  for  feven  years,  and  he,  in  coniideration  of  twenty  fo,i  was  put  ap- 
pounds,  covenanted  to  inftruct  the  plaintiff's  fon  in  his  trade,  "^l^^^^!^^^^^ ^^]^ 
and  the  plaintiff  agreed  to  pay  the  defendant  20/.  more,  if  his  years/but  quk- 
fon  hved  to  the  24th  of  June  1734,  and  gave  the  defendant  a  fed  him  on  be, 
bond  for  it  (i),  on  fuch  contingency.    After  the  24th  of  June  and  Md"  fend - 
1734,  the  plaintiff  's  fon  quitted  the  defendant  upon  being  ant's  proceed- 
mifufed  and  evil  treated,  in  being  compelled  by  the  defendant  to  '"gat law,  on 
take  care  of  his  horfes,  and  to  do  other  fervile  offices  j  and  upon     the  phindff, 
the  defendant's  proceeding  at  law  againft  the  i^plaintiff  upon  the  he  brings  a  bin 

bond  he  brings  a  bill  for  an  iniuncSlion,  and  for  the  delivery  ^p""  J»jll"c- 
^  ,     ,       ,    ^  J  '  tion,  and  for 
Ot  the  bond.    ,                                                                                             the  delivery  of 

the  bond. 

A  court  of  equity  has  no  jurlfdldion  Ifl  matters  of  this  nature,  but  belongs  to  juftices  of  peace,  and 
therefore  the  plaintiff  ordered  to  pay  cofts  at  Jaw,  and  in  this  court. 


Lord  Chancellor  :  A  very  unneceffary  fuit  in  this  court,  and  if 
I  fhould  take  upon  me  to  determine  it  here,  it  would  be  a  vaft 
expence  to  the  mafters  and  apprentices,  and  would  be  affuming  a 
jurifdi£lion  which  does  not  at  all  belong  to  me,  but  by  the  fta- 
tute  of  is  left  intirely  to  juftices  of  the  peace  as  a  matter  *  5  Eliz.  c.  4, 

moft  proper  for  their  determination.  35- 

The  only  pretence  for  bringing  it  into  equity,  is  the  mifufer,  Mifujer  of  an 
and  why  cannot  this  be  as  well  determined  at  law,  for  if  an  appremice  ib  not 
adlion  is  brought  by  a  m3fter  aoainft  the  father  of  an  appren-  ^  toundation  for 

f         ,  _■'  •      1      r     t  •    '        t  •     r      •         coining  into 

tice,  lor  a  breach  ol  covenant  m  the  ions  quittmg  liis  lervice,  equi.y,  forif  na 

and  it  fliould  appear  there  has  been  a  mifufer  of  the  apprentice,  ^€t.\on.  is  brought 

I  fhould  certainly  direft  a  jury,  that  this  is  no  breach,  for  an  ^J^i^^ft  "the  f-- 

apprentice  may  leave  his  maftcr  upon  mifiifer,  ther  of  an  ap- 

The  only  queflion  is,  Whether  the  /77/////t'r  is  a  difcliarge  of  pientice,  for  a 

the  apprentice,  which  is  a  mere  matter  of  law,  nor  is  there  the  n'^^^^t^ia^ queuing 

leaff  pretence  for  coming  into  this  court.  h!r>  forvlce,  if 

Bur,  ^vith  the  conjent  of  the  dtfindanf^  his  Lor6l/7jjp  decreed,  ^^■^'^^^1^1^^'^^^ 
tliat  the  injunction  already  granted  be  made  perpeaial,  and 

that  the  bond  be  delivered  up  to  the  phiintiff  to  be  cance  lied,  I  5^9  i 
and  at  the  fame  time  he  ordered  the  plaintiff  to  pay  the  defend- 
ant his  coffs  at  law,  on  the  a6lion  upon  the  bond,  and  alfo  his 
CQds  in  this  court  (2}. 

(i)  The  bond,  it  feems,  was  given  for  dered  one  20/.  to  be  refunded.  Since 

payment  of  this  further  20/.  and  for  per-  the  coming  in  of  the  anfwer,  it  was  ad- 

formance  of  the  covenants  contained  in  ir;it:cd,  that  the  defendant  had  rrpaid 

the  indenture  of  apprenticclhip.     It  ap-  the  iaid  20/.  and  that  the  order  ict- 

pears  from  the  bill  atid  aniwers,  that  the  fions  had  been  quailicd  by  the  court  of" 

plaintiff  duly  paid  the  further  20L  and  A'.  B.  but  that  another  order  had  been 

the  defendant  brought  his  adion  upon  iiKide  at  the  iefiigns  to  difchnrge  th.e  np- 

the  bond  for  the  breach  of  covenant.    It  prentice,    n^lc-  HnL-  y.  /r'M>t   2'  f'l 

likevvile  appears,    that  the  juiliccs  had  Qi>:7.  R.r/>.  78. 
<liiwharged  the;  appremicej  and  had  oi-       (2)  Rc^,  L.l,  A.  1739  fol,  i;*;. 


Vol.  L 


*L1 


519 


CAP.  LXXI. 

Vide  title  Occupant » 


C  A  P.  LXXII, 


Tehrmry  the 
X2th,  1738* 

Cafe  248. 


Anon' 

WHERE  money  by  an  order  of  this  court  is  paid  into  the 
the  Jaoiintant  GeueraFs,  hands,  to  be  placed  in  the 
bank,  till  it  can  be  laid  out  according  to  the  dire£lions  of  a 
decree,  if  you  move  for  an  application  of  this  money,  you  muft 
not  only  have  a  certificate  that  the  money  was  paid  into  the 
bank,  but  that  it  is  actually  in  the  bank  at  the  time  of  the  motion 
made. 


CAP.  Lxxni. 

(A)  Of  Cancelled  ones, 

(B)  What  luilly  or  ivill  not  pafs  by  it* 

(C)  Where  a  Perfon  uuho  wants  to  redeem^  mujl  da  Equity  to  the 
Mortgagee  before  he  luill  be  admitted » 


(A)       Cancelled  ones. 


Harrifo 


on  V. 


Owen, 


No'vcmler  the 
asth,  1738. 
Cafe  249. 

If  a  mortgage  is  „    i   i  1 

found  cancelled  X    mortgages  wcrc  tairJy  cancelled  by  the  mortgagee,  or 

in  the  pofleirion  whether  they  were  fraudulently  and  by  ilealth  carried  away  by 

5s  aTmSr*  the  mortgagor,  and  the  feais  cut  oiFby  him. 

releafe  as  can-  I  LoT(i. 
ceiling  a  bond» 


rjl  li  I  S  caufe  went  off  to  an  ilTue,  to  try  whether  certain 


Lord  ChancelUr  fald  in  this  caufe,  that  if  a  mortgagee  cancels  Ha^rhomv, 
a  mortgage,  and  it  is  found  fo  in  his  pofTeflion,  it  is  as  much  a 
rcleafe  as   cancelling  a  bond,    but  it  does  not  convey  or 
rcveft  the  eftate  in  the  mortgagor,  for  that  mull  be  done  by  fomc 
deed. 


(B)  What  will,  or  nvill  not,  pa/s  by  it. 

Ex  parte  Qaincy* 
Vidi  title  Fixtures,  under  the  Divifm^  What  Jhall  he  deemed  fuch. 


1750. 


(C)  Where  a  Perfen  who  wants  to  redeem^  mujl  do  Equity  to  the 
Mortgagee  before  he  will  be  admitted. 


Sir  Hugh  Smith/en  v.  Thompfon, 


Ntvemher  th« 


TH  E  defendant  has  a  prior  judgment,  and  a  mortgage  dfe^Vo^* 
likewife  upon  the  eftate  of  j?.    A  fubfequent  judgment  vvhere  a  firftin- 
creditor,  but  prior  in  time  to  the  mortgage,  brings  his  bill  in  cumbrancer  by 
this  court,  and  prays  a  fale  of  the  mortgagor's  eftate,  who  is  j^'j^^^^^JJ^g'  jj^^^ 
likewife  willing  and  defirous  to  fell.  gage,  though  ' 

tiiere  is  another 

judgment  prior  to  the  mortgage,  yet  if  the  mertgagee  had  no  notice  of  it,  the  court  will  noc  dired:  a  fale 
of  the  cftate  in  favour  of  the  creditor  upon  the  fecond  judgment,  unlefs  he  will  pay  oft"  principal  and  in»» 
tfieft  both  of  the  firft  judgment  and  mortgage  (i). 

Lord  Chancellor :  In  Churchill  and  Grove^  i  Cha»  Ca*  35,  35.  LS^lJ 
which  has  been  cited  by  the  plaintiff's  counfel,  the  defendant's 
purchafe  was  fubfequent  to  plaintiff's  fecurity ;  but  here  the 
^defendant  is  not  a  fubfequent  incumbrancer  buying  in  a  prior, 
but  is  the  firft  of  the  incumbrancers  who  has  advanced  more 
money  upon  a  fecond  incumbrance. 

Where  the  jirjl  incumbrancer^  by  judgment,  has  likewife  %. 
mortgage  upon  the  eflate,  notwithftanding  there  is  another 
judgment,  prior  in  time  to  the  mortgage,  yet  if  tlie  mort- 
gagee had  no  notice  of  fuch  judgment,  the  creditor  upon  the 
fecond  judgment  fhall  not  come  into  a  court  of  equity,  and 
pray  a  fale  of  the  eftate  fo  mortgaged,  without  paying  off  the 
principal  and  intereft,  both  of  the  firfl  judgment  and  the  mort- 
gage ;  for  it  would  be  very  hard,  if  the  defendant  fliould  be 
in  a  worfe  condition,  with  a  prior  incumbrance  in  his  favour, 
than  a  mortgagee  without  notice  of  a  prior  judgment  would  be 
in  this  court. 

Therefore  I  will  not  decree  a  fale  of  the  mortgngor's  cft.ite 
unlefs  the  plaintiff  will  fubmit  to  thefe  terms  ;  and  it  ]ic  docs 

(i)  Seethe  refolutions  in  Brace  v.    and  Jfbrrt-// y.  P.r^Jr, 2  vol.  ;  > 
Duu  hcfs  ef  MiirlUi  fiu^h ,  2  P.  W,  49  I . 

not 


Smithson  v.  not  like  them,  lie  may  take  his  remedy  at  law,  by  extendino-  th< 

Thompson,  ^^^^^^  ^ 

Vide  title  Tenant  hy  the  Curtefy, 
Vide  title  Heir  and  Anceflor, 


CAP.  LXXIV. 

Be  mat  Eepd* 

'January  the  1 2th,  1748.    Fir  {I  Seal  before  Hilary  Term* 
Anon', 

Cafe  2  5: 1 . 

A  writ  of         J  J  p  Q  N  a  motion  for  a  ne  exeat  re^nc.   Lord  Chancellor 

eat  regno  origi-      11^.,  -.i,  rt  n  rr  - 

naiiy  confined  to  |^  laid,  this  was  origmally  conimed  to  Irate  anairs,  and 
ftate  affairs,  but  tj^e  intent  of  it  was  to  prevent  any  perfon  from  going  beyond 
periy  ufe/fn^ci-  tranfa£l  any  thing  to  the  prejudice  of  the  King  or  his 

vil  cafes.  government,  but  now  it  is  very  properly  ufed  in  civil  cafes  ; 

but  then,  faid  his  LordJJjip,  to  induce  the  court  to  continue  it 
to  the  hearing  of  a  caufe,  it  is  neceiTary  for  the  plaintiff  to 
fhev/  that  the  debt  fhe  demands  againft  the  defendant,  is  certain 

But  in  this  cafe  here  is  nothing  more  than  a  demand  of  a 
Vv^fe  againii:  her  hufband,  by  virtue  of  a  marriage-agreement,  in 
which  the  defendant  obliged  himfelf  to  fecure  1700/.  out  of  his 
eft  ate  real  and  perfonai  to  the  ,wife,  as  a  provifion  in  cafe  flie 
furvived  him  3  but  this  is  a  contingency  that  may  never  hap-* 
pen,  for  the  liufband  may  furvive  her  ;  and  befides,  if  it  was 
^  not  fo,  this  court  vv^ould  have  bufinefs  enough,  if  they  inter- 
L  5^^  J  pofcd  wherever  a  marriage-fettlement  is  fuggelted  to  be  a  hard 
bargain,  and  a  furprize  on  the  wife  ;  perfcns  fhould  take  the 
proper  care  before  they  marry ;  and  therefore  his  Lordfiip  denied 
the  motion. 


'  (0  So  Rico  V.  Guallier,  po/I,  3  vol. 
^01,  Shearman  v.  Shearman.  Bro.  Cha, 
Re^s  370.  Seealf9  J?ion.  pc^'i'.  2  vol  210. 


Doneh  cafe,  I  Cox^s  P,  W,  263,  note  I* 
fifth  edit. 


GAP.  LXXV. 

Bm  of  mn*' 

P'ide  title  Jointenants  and  Tenants  In  Common^ 
CAR  LXXVL 

3i5otfce. 

(A)  Plea  of  a  Pur  chafer  without  Notice  over-ruled. 
Keljall  V.  Bennett 

March  tke  tgtil^ 

THE  bill  fet  forth,  that  J,  made  his  will,  in  which  Q^fg''^ 
devifed  the  eftate  in  queftion  to  B,  in  tail,  remainder  to  ^  devifes  the 
C.  in  fee,  and  is  brought  by  the  heir  of  the  body  of  B.  agaihft  eftate  in  queftion 
the  defendants,  for  deeds  and  writings,  and  to  have  pofleffion  of       '^^  '^^^^^ 
theeftate.  fee, the  bin 

,  ;     .  brought  by  the 

heir  of  the  body  of  B.  for  deeds  and  vrrltings,  and  poflelfioa. 
The  defendant  pleads  he  is  a  purchafer  for  a  valuable  confideratlon  from  C.  and  had  no  notice  of  plain  - 
title. 

Whefd  defendant  claims  under  a  conveyance,  in  which  there  is  an  eftate  tall  prior  to  the  eftate  under 
%rhich  he  purcbafed,  it  is  incumbent  on  him  to  fee  if  that  eftat«  is  fpent  3  and  therefore  over-ruled  tbt 
Jplea. 

The  defendant  pleads,  that  he  is  a  purchafer  for  a  valuable 
CSonfideration  from  C,  that  the  plaintiff's  father  lived  in 
Virginia  at  the  time  of  the  purchafe ;  that  C  was  in  pofTef- 
lion  of  this  eftate,  and  that  he  had  no  notice  of  the  plain- 
tiff's title  for  that  d  at  the  time  of  the  purchafe,  made  affida- 
vit that  B,  was  dejid  abroad  without  ifTue,  and  therefore  infifts 
he  is  a  purchafer  without  notice j  who  may  prote£l  himfelf  by 
flea, 

Mr,  Attorney  General  for  the  plaintiff.    Both  parties  claim   r  r'^-j  1 
tinder  one  will,  and  it  appears  by  the  plea,  that  the  defendant  ^  -^"^ 
knew  the  plaintiff's  father  was  alive,  or  that  the  plaintiff  him- 
felf, if  there  was  fuch  a  pcrfon,  muft  of  courfe  be  intitled. 

Befides,  it  is  a  denial  only  of  the  knowledge  of  the  phin- 
tiff  's  being  cjje^  not  of  his  titlcj  which  they  were  bound  to 
take  notice  of  at  their  peril. 

Lord  Chancellor  :  If  the  defendant  claims  under  a  convey - 
^ilnce,  where  there  was  an  eftate  tail  prior  to  the  eftate,  untler 
which  he  purchafcd,  it  is  incumbent  ou  him  to  fee  if  that 

Vol.  L  M  m  tftatc 


jaotice. 


Kelsallv.  eftate  is  fpent.    The  quefl-ion  here  is,  therefore.  Whether  a 
£NNET.    pur  chafer  can  protect  himfelf  by  plea,  without  denial  of  no- 
tice of  the  plaintiff's  title.    Denial  of  notice  is  what  gives  him 
power  of  prote£ling  himfelf  by  plea. 
Plea  over -ruled. 

Vide  title  Conditions  and  Limitations,  under  the  Divifion,  Who 
are  to  tale  advantage  of  a  Condition^  0r  uuill  he  prejudiced  by 
it* 

Vide  title  Fines  and  Recoveries,    Willis  v*  ShorraL 


C  A  P.  LXXVII. 


Vide  title  Evidence y  IVitneffeSj  and  Proof  wider  the  Divifion,  Of 
examining  Witnejfs  de  bene  effe,  and  ejtabiifhing  their  Tefli- 
iftony  in  perpetuam  rei  memoriam. 

Vide  title  Alien, 


CAP.  LXXVIIL 

Hilary  Term,  1737. 
Norton  V.  Frecker, 

Cafe  253.  I CH  A  R  D  Notion  was  feifedof  the  manor  of  Tx worth  m 
^^chufchSe  A  the  county  of  S/#/^,  in  fee  fimple,  and  of  a  church  leafe 
to  him  and  his  in  the  manor  of  Afford  in  Hampfhire^  and  a  farm  called 
H^e?  ^''fe-i"^'  /j«;;z  farm,  lying  in  the  fald  manor,  to  him  and  his  heirs  during 
riientbefor^  three  lives,  granted  by  the  biHiop  of  Winchefer, 
marriage,  li mi  -  Richdrd^  being  fo  feifcd,  and  having  iffue  one  fon  DaJiiel, 
""-^i \^i^^-\iiot  intermarried  with  a  daughter  of  Lord  iS^^j;  and  Scale  in  1657, 
Lo,  and  CO  the  and  by  indenture  dated  the  fnil  of  March  m  that  year,  fettled 

lii  ft  and  every  _  ^  • 

ycher  Ibn  in  tail  male  5  a  perfon  may  talifi  fuch  eilate  fo  granted  in  fee,  determinable  on  lives  by  way  af 
iemander,  as  a  ipeciil  occupant. 

all 


SDccttpant. 


52+ 


all  the  premlfles  to  the  ufe  of  himfelf  for  life,  then  as  to  the  Nortok  -v. 
manor  of  Ixwcrth  and  Lanham  farm,  to  the  ufe  of  his  firft  and 
every  other  fon  in  tail  male,  remainder  to  his  own  right  heirs  : 
And  as  to  the  manor  of  Alfordy  to  the  ufe  of  fuch  child  or 
children  of  the  faid  marriage,  and  for  fuch  eftates  as  he  fliould 
by  deed  or  will  appoint,  and  for  want  of  fuch  appointment, 
to  the  fir  ft  and  every  ©ther  fon  in  tail  male,  remainder  to  his 
own  right  heirs. 

There  were  feveral  children  of  this  marriage,  and  Richard 
was  tlie  eldeft,  and  upon  his  marriage  with  Elizabeth  Butler 
an  indenture  was  made  by  Richard  the  father,  dated  the  3d 
and  4th  of  OB.  16']'^,  which  recited,  that  by  the  marriage- 
articles,  previous  to  the  marriage,  the  fon  had  agreed  to  fettle 
this  eftate,  and  thereupon  Richard  the  father  fettled  the  pre- 
mifles  in  truft  for  himfelf  for  life,  remainder  to  Richard  the 
fon  for  life,  and  if  he  fhould  die  without  iflue  male  of  his 
body,  then  in  truft:  for  raifnig  portions  for  daughters,  remainder 
in  truft  for  fuch  ufes  as  Richard  the  younger  ftiould  by  his 
will  or  deed  direct,  and  in  default  thereof,  in  truft  for  fuch 
ufes  as  Richard  the  elder  fhould  appoint,  and  for  want  of  fuch 
appointment,  in  truft  for  the  heirs,  executors  and  admini- 
ftrators  of  Richard  Norton  the  elder;  this  deed  was  executed 
like  wife  by  Richard  Norton  the  fon. 

Some  time  after  Richard  the  father  died;  in  1708,  Richard 
the  fon  likewife  died  without  ilfue,  and  neither  of  them  made 
any  appointment. 

Upon  the  death  of  Richard  the  fon,  the  heir  at  law  of  Ri" 
chard  the  father  by  the  fir  ft  venter,  whofe  name  was  Richard 
likewife,  etitred  into  thofe  lands. 

The  plaintiff  was  grandfon  of  old  Richard  by  his  fecond 
marriage,  and  under  the  deed  of  1657,  had  nothing  further 
been  done,  would  have  been  intitled  to  the  premiffes:  In 
1 72 1  he  applied  to  the  heir  at  law  of  old  Richard,  that  the  [  5^5  j 
'  church  leafe  might  be  renewed  for  the  benefit  of  him  and  his 
fon,  upon  his  paying  the  fine,  which  was  accordingly  granted, 
and  in  1722  Richard  the  heir  at  hw  delivered  a  deed  to  the 
plaintiff,  declaring  the  truft  of  this  leafe  to  be  for  himfelf  for 
life,  remainder  to  the  plaintift' for  life,  remainder  to  his  eldclt 
fon. 

In  1732  Richard  the  heir  at  lu^  died,  and  on  his  death  the 
plaintiff"  cntred  on  the  premiffes,  and  now  brings  Iiis  bill  againft 
the  adminiftrator,  v/ith  the  will  annexed  of  Richard  the  licir 
at  law,  in  order  to  have  an  account  of  the  rents  and  pro fi-ts; 
the  defendants  by  their  anfvver  infifted  on  the  ftatute  of  limita- 
tions, but  that  bar  being  now  removed  by  a  particular  act  of 
parliament  of  tlic-^  laPt  feilioiij  the  (pacftion  upon  the  whole  was. 
Whether  the  plaintili  "was  intillcd  to  any  relief? 

Lord  CLwnellor  :  I  ani  of  opinion  the  phiintlff'  was,  by  virtue 
of  the  rcpjaindcr,  ilnutcd  to  the  firft  and  other  fons  in  the  deed  of 
1657,  int  itled  to  the  manor  oi  Aif.rdf  and  I.anham  farm,  if  no- 
thing had  been  done  fubfequent  to  that,  to  bar  his  right. 


INI  m  2 


In 


5^5 


©ccupant 


FoKf  ©ir  In  the  Cafe  of  Wajteneys  and  Chappie  ( i )  in  the  houfe  of  LorcTf 
Iksckxk.  1 7 12,  it  was  determined,  that  in  refpe£t  to  cftates  thus 
granted  in  fee  determinable  on  lives,  a  pcrfon  may  take  by  way 
of  remainder,  as  a  fpecial  occupant,  but  that  as  fuch  an  eflatc 
tail  IS  not  within  the  itatutc  de  donis,  nor  barrable  properly  by 
%  recovery  as  an  eftate  tail,  any  limitations  depending  there- 
upon are  intirely  in  the  power  of  the  firft  taker  in  tail,  antJ 
may  be  deftroyed  by  any  conveyance,  or  even  articles  in  equity, 
and  was  fo  determined  in  the  cafe  of  the  Duke  of  Grafton  v, 
1,9x6.  Etiftotiy  in  1723,  in  which  I  was  counfel  myfelf  (2). 

The  deed  in  1673  amounted  to  a  good  difpofition,  by  Richard 
the  younger,  of  all  the  intereft  claimable  by  him,  or  any  other 
in  remainder  after  him,  and  clearly  fo  with  regard  to  Lanham 
farm,  the  tenant  for  life,  and  the  remainder  man  in  tail  of  an 
interefl  vefted,  having  joined  in  the  conveyance,  an<l  limited 
the  eftace  to  other  ufes.  And  as  to  the  manor  of  jilfordy  the' 
110  remainder  was  veiled  in  Richard^  yet  the ' father  and  fon 
both  joining,  amounted  to  a  good  difpofition  of  it,  I  am  like- 
wife  of  opinion,  that  the  deed  of  1673  would  in  a  court  of 
equity,  operate  as  an  execution  of  the  power  which  old  Richard 
had,  of  limiting  the  ufes  to  his  children  by  the  deed  of  1657, 
and  fo  the  ufes  of  the  deed  of  1657  were  deftroyed  that  way 
likewife;  and  with  regard  to  the  tranfaftion  in  1721,  there  is 
no  evidence  of  any  concealment,  or  fuppreffion  of  the  plaintiff's 
title. 

TKeruIeincqui-  plaintiff's  bill  for  an  account  of  rents  and  profits  is  im- 

•tlaw/as"tref-  pi"opcr  and  premature,  the  polleffion  never  having  been  reco- 
pafs  will  not  lie  vcrcd  aga iiift  i?/V/Wr/  the  defendant's  anceftor,  and  in  this  re- 
*^,"^^n' ^J^^^^   fpe£l  the  proceedings  in  equity  are  the  fame  as  at  law,  where 

till  poflefliOTl  IS      ^    r     r         -11  X-       r  r  c  Ml      1  cr  ' 

recovered,  fo  trefpals  Will  not  Iic  for  mcftu  profits,  till  the  poiieflion  is  re- 
Bclihercan  abiii*covered  by  ejectment :  that  even  fuppofing  the  court  fliouM 
ana^cwu^uherc-  ^^^^  ^^^^^  Opinion  that  Richard,  the  heir  at  law  of  old 
of  till  then.  Richard,  had  no  right,  and  ought  to  be  confidered  only  as  a 
P  *-26  1   ^^^^^^  plaintiff;  yet  as  he  v/as  in  poffeflion,  claiming 

^  the  eflate  as  his  own  right,  and  infifting  on  his  own  title,  this 

court  cannot  decree  an  account  of  rents  and  profits,  without 
•  having  any  regard  to  the  recovery  of  the  poffefTion  (3),  Thebilt 

difmifled. 

N.  B.  Lord  Chancellor  faid  in  this  cafe,  no  executor  was  com 
pellable,  either  in  law  or  equity,  to  take  advantage  of  the  fta- 
tutc  of  limitations  againft  a  demand  otherwife  well  founded, 

(1)  I  Bro,  Far.       457.  S.  C.  Blah,  3  P.  TV,  10.  in  note  I.  Bar,  Co. 

(2)  3  P.  W.  266.  note  (E).  S.  C.  So    Litt.  20.  a.  «.  5. 

forJicr\.ForJier,  foji.  2  vol.259.  Sal-  (3)  See  Curtis  V,  Curtis,  2  Br;  Chs^ 
tern  r.  Saltern,  poji,  2  vol.  376.  WiU  Rep.  6 20.  Dormer  F^rttfcut,  po/i,  3. 
Hams  V.  Jeijh   2  Fef^  68 1.    Blah  V.    vol.  1 29,  1 30. 


i26 


CAP.  LXXIX. 


SDfRce. 


Butler  and  Purnell. 

Vide  title  Banlirupty  under  the  Dwifion^  Rule  as  to  the  Sale  of 

O ffices  under  a  Commijfion  of  Batihruptcy, 


azd,  1749, 


CAP.  LXXX. 

Smith  V.  Read.  ^arc^  the  xSth, 

1736-7. 

THE  bill  was  brought  for  tlie  rents  and  profits  of  tbe  Cafe  2C4 
eftate,  and  to  difcover  whether  A,  under  whofe  will  the 
defendant  claims,  was  a  papift,  at  the  time  of  a  purchafe  made  ^ 
by  A,  of  the  eftate  from  tiie  plaintiff's  anceftor.  s.cis  Vin.Abr. 

540.  pi.  21. 

A  bill  'brought  to  dffcover  whether  A.  under  who/e  wUl  the  defendant  clainw,  was  a  papift 
at  the  time  of  a  purchafe  made  by  A*  of  the  eftate  from  the  plaintiff's  anceftor.  Defendant 
pleads,  as  to  the  difcovery,  the  ftatute  of  the  iith  and  l  ath  oiJVUL  3.  by  which,  if  A.  was  apapift,  fte 
was  difabled  to  take. 

Under  the  rule,  a  man  is  not  obliged  to  accufe  himfelf,  is  implied,  that  he  is  not  to  difcover  a  dlfabi. 
lity  in  himfelf}  and  as  A.  would  not  have  been  obliged  to  difcover,  the  defendant,  who  claims  under 
the  fame  title,  is  intitled  to  the  fame  privileges,  arxd  takes  the  eftate  under  the  fame  circumftanccs. 
The  plea  allowed* 

The  defendant  i^easds  a  rtrtle  under  A,  and  as  to  the  difcovery 
pleads  the  (i)  ftatute  of  the  nth  and  I2th  oiWilL  3,  agaiiift 
papifts,  by  which  ftat.  if  A,  was  a  papift,  flie  was  difabled  to 
fake. 

Therefore,  as  the  defendant's  counfel  infifted,  this  bill  feeks  C  527  J 
to  difcover  what,  if  true,  would  be  a  forfeiture  and  a  penalty, 
which  no  one  is  bound  in  equity  to  difcover ;  and  as  A.  was  a 
purchafer,  the  defendant,  as  ftanding  in  his  place,  is  equally 
fo.  The  Jaw  obliges  no  man  to  accufe  himfelf,  and  for  this 
purpofe  they  cited  2  Chn,  Ca,  8.  Molings  and  Molings,  and  the 
^ojith-fea  Company  and  DoUiff^  where  a  difability  was  held  equi- 
valent to  a  penalty,  or  a  forfeiture. 

Mr.  Attorney  General  for  the  plaintiff  faid,  Here  the  eftate,  if 
file  M^is  a  papift,  never  was  vefted,  or  could  dcfcend;  andtherc- 
fore  it  is  not  to  be  compared  to  forfeitures. 


(.1)  Sec  St«.  i9  Ceo.  3.  ch«p. 
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Smith  'v. 


The  cafe  of  MoUngs  and  MoUngs  is  not  a  determination  ac- 
cording to  equity,  for  they  claim  under  one,  whom  it  does  not 
appear  but  that  they  had  notice  could  not  take. 

Mr.  jP^z^,^^r/£^-Dn  the  fame  fide. 

This  prevents  the  eftate  coming  to  them,  but  does  not  deveft 
it  as  a  forfeiture,  and  the  bill  is  no  more  than  to  difcover  a 
title. 

The  eftate  never  moved  from  the  grantee. 

Lord  Chancellor :  I  think  the  defendant  is  not  bound  to  dif- 
cover, for  there  is  no  rule  more  eftablifhed  in  equity,  than  that 
a  perfon  fhall  not  be  obliged  to  difcover  v/hat  w^ill  fubje£t  him 
to  a  penalty,  or  any  thing  in  the  nature  of  a  penalty. 

Under  the  rule,  a  man  is  not  obliged  to  accufe  himfelf,  is 
implied,  that  he  is  not  to  difcover  a  difability  in  himfelf ;  and 
there  is  no  difference  between  a  forfeiture  of  a  thing  vefted, 
and  a  difability  to  take,  infli6led  as  a  penalty  5  and  the  iith 
and  1 2th  of  ^7//.  3.  is  a  penal  ftatute. 

If  this  bill  had  been  brought  againft  the  perfon  himfelf,  and 
there  was  no  other  penalty  than  this,  I  think  he  would  not  have 
been  obliged  to  difcover. 

Therefore  they  who  claim  under  the  fame  title  are  intitled 
to  the  fame  privileges,  and  take  the  eftate  under  the  fame  cir^ 
cumftances. 

As  to  its  being  a  defe£i:lve  title  only,  it  is  true ;  but  then  it 
is  a  defeft  arifmg  from  a  penalty. 

The  laws  of  bankrupts  are  not  all  penal  laws,  and  in  the 
cafes  of  ahens  baftards,  tjfc,  there  is  a  difference  where  the  dif- 
ability arifes  from  the  rules  of  law,  and  where  it  is  impofed  as  a 
penalty. 

If  this  plea  was  not  allowed,  it  would  afFecL  numberlefs  in- 
heritances, and  proteftants  more  than  papifts.  And  where  the 
legiilature  have  intended  difcoveries  of  what  is  penal,  they  have 
put  in  claufes  for  that  purpofe,  as  in  the  ftatute  of  the  12th  of 
Anne^  ch»  1 4.  of  the  livings  belonging  to  papifts. 

The  plea  allowed  ( i ). 

(i)  SQQHarrifon  v.  SouthcotCt  next  cafe  539. 


r  p-^  ]     Thomas  HarrifofJy  -^nA  Elizabeth       Wihy'     —  Plaintiffs. 

Jaiyt.j:^,!  ,  ,  Edmuud  ^outhcoU^  zyA  IVUliarn  Moreland^  Mc{xs,  Defendants, 

Cafe  2C^,  ^  ^^^^  ^^^^^  plaintiff  makes  by  his  bill  is,  that  Elizabeth 

S.C.2Vez,  339.  A  ^^^^  ^^^'^  ^^^^  f^syghter  of  George  Stiles,  who  was 
The  bill  fedcs  a  '^^^^  YOUDger  brother  of  Thomas  Stiles^  la  te  of  iVedton  m  Northamp- 
difcovcry  of  the  ionjhirc,  and  iirft  coufm  and  heir  to  IVinlfred  Southcote  deceafed, 

defcnd-mt  More- 

land,  v;h.:ther -SW.'ito/e  vvas  not  a  perfon  profeiTing  the  pop! fh  religion  before  he  conveyed  the  freehold 
and  copyhold  eilat^fs  to  the  defendant,  in  the  bill  mantjoned,  as  a  purchafer  thereof. 
^    A  pies  ot  the  ft.tute  of  the  jith  nnd  iith  of  AA^z//.  3.  for  preventing  th&  growth  .of  popery,  To  far  as 
It  goes  to  the  diicovery  whether  Southcote  was  a  p^pKt,  alk%vcd. 

I  formerly 
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formerly  Winifred  Stiles ^  the  only  daughter  and  heir  of  Thomas  Harrison-. 

Stiles.  S0UTHC0T£. 

That  II  inifrcd  being  feifed  of  a  freehold  eflate  at  Watton^  of 
the  yearly  value  of  130/.  and  of  a  copyhold  eftate  m  Liiicoln- 
Jhire^  of  the  yearly  value  of  100/.  which  clefcended  to  her  upon 
the  deceafe  of  her  father  nomas  Stiles,  did,  in  1 747,  intermarry 
with  the  defendant  Southcote, 

That  in  the  marriage  fettlement,  dated  the  28th  of  January 
1747,  the  faid  eftates  were  limited  to  the  ufe  of  the  defendant 
Southcote  and  his  wife  for  life,  remainder  to  the  iffue  of  their 
two  bodies,  remainder  to  the  furvivor  in  fee. 

That-  on  the  6th  of  April  1 749,  Winifred  died  v/ithout  iffue, 
upon  whofe  deceafe  Southcote  infifled  that  he  became  feifed  in 
fee  of  thofe  eflates  under  the  fettlement;  but  the  plaintiffs 
charge,  that  Winifred  was  educated  in  the  popifh  religion,  and 
fo  continued  to  her  death  ;  and  that  the  defendant  Southcote 
now  does,  and  always  hath  profefled  the  popifh  religion,  fo 
that  by  feveral  a6ts  of  parliament  made  for  preventing  the 
growth  of  popery,  and  to  difable  papifts  from  taking  any  new 
acquifitions,  Winifred  h^id.  not  power  to  make  fuch  conveyance 
of  thefe  eftates,  and  fettle  the  fame  in  fuch  manner;  nor  was 
her  hufoand  capable  to  take  any  land  or  eftate  by  purchafe,  but 
all  the  lands  of  TVinfred  defcended,  at  her  death,  to  her  next 
proteftanl  heir  at  law,  and  that  the  plaintiff  Elizabeth ,  being 
the  heir  at  Jaw  to  Winifred.,  and  a  proteftant,  the  real  eftate  of 
Winifred.,  upon  her  death,  defcended  on  her ;  and  the  plaintiff 
Thomas  Harrifon^  in  right  of  his  wife,  is  become  intitled  to  the 
poffefTion  of  the  fame,  and  ought  to  have  been  let  into  poffef- 
fion,  but  the  defendant  Southcote being  confcious  of  his  own 
difabillty  of  taking  theie  eftates,  went  to  the  other  defendant 
Moreland  the  next  morning  after  his  wife  was  buried,  and  told 
him  the  ncceffity  he  was  under  of  conveying  thefe  eftates  before 
the  plaintiff  Elizabethy  as  next  proteftant  heir,  could  recover 
the  fame,  or  give  notice  of  her  claim  thereto ;  and  then  defired 
the  defendant  Moreland  to  permit  thefe  eftates  to  be  conveyed  in 
truft  for  him,  and  to  prevent  the  plaintiff's  coming  at  the  fame    [  529  ] 
and  without  any  valuable  confideration  for  fuch  conveyance. 

That  fuch  agreement  being  entred  into  by  the  defendants, 
Southcote  did  accordingly  convey  the  freehold  and  copyhold 
eftates  to  Morela?id^  in  fee  by  fome  deed,  but  were  never  duly 
regiilrcd  as  the  a6t  of  parliament  requires. 

'S^XyaI  Southcote  was  in  fo  grent  a  hurry  to  convey  thefe  eftates, 
that  they  were  even  conveyed  before  Moreland  ever  faw  the 
eltate,  or  h.ul  any  eftinvatc  made  of  the  fame,  and  the  convey- 
ance v/Lis  coniplciitcd  before  the  plaintifts  had  any  account  of 
JVinifrc'f^  death,  and  therefore  they  could  not  have  made  any 
entry  upon  the  eftates,  or  have  given  any  notice  of  their  claim. 

That  from  the  death  of  Winifred  to  the  execution  of  the  con- 
veyance to  Moreland  was  only  nine  days,  during  which  time  the 
dcfcnthu'.t  Southcote  never  entred  upon,  or  was  in  the  a6lual  pof- 
fcUioiiof  thefe  eftates,  or  appeared  amongft  the  tcnauts  after  the 
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^ouTHcTri'  ^^^^^  Winifred  io  the  time  of  the  fale,  or  ever  received  any  mo- 
ney on  account  of  the  rents  thereof,  after  her  death  till  fuch  fale. 

That  the  defendant  Southcote  £0\x\d.  not  be  looked  on  as  the 
reputed  owner  of  thefe  eftatcs,  never  having  been  in  pofTeffion 
thereof ;  and  as  the  fame  was  conveyed  to  Moreland,  under  fuch 
circumftances,  and  in  a  fraudulent  manner,  and  without  a  con- 
fideration  bond  fide  paid ;  and  the  plaintiff  being  intitled  as 
aforefaidy  they  filed  their  bill  the  2Sth  of  November  1749,  and 
frayed  that  Moreland  may  be  decreed  te  reconvey  thefe  efiates  to  the 
plaintiffs^  and  that  he  and  the  defendant  Southcote  may  account 
for  the  rents  and  profits. 

As  to  fo  much  of  the  plaintiff's  bill  as  feeks  to  compel  the 
defendant  Moreland  to  fet  forth,  or  difcover  whether  Winifred 
Southcote  did,  at  any  time  during  her  life,  profefs  the  popifh  re- 
ligion ;  or  which  feeks  to  compel  this  defendant  to  fet  forth  or 
difcover,  whether  the  other  defendant  Edmund  Southcote  did,  at 
or  at  any  time  before  his  conveyance  and  furrender  to  this  de- 
fendant, of  the  freehold  and  copyhold  eftates  ia  the  complain- 
ant's bill,  and  herein  after  particularly  mentioned,  profefs  the 
popifij  religion,  or  which  feeks  to  compel  this  defendant  to  re- 
convey  all  or  any  part  of  fuch  freehold  or  copyhold  eftatcs 
to  the  complainants,  or  ivhich  feeks  to  compel  this  defendant 
to  difcover  any  of  his  title  deeds,  or  writings  relating  to  the 
faid  efiates,  or  'any  part  thereof  This  defendant  doth  plead  in 
bar,  and  for  plea  faith,  that  by  an  a£l;  of  parliament  made  in 
the  nth  and  12th  years  of  the  reign  of  his  late  Majefty  King 
William  the  Third,  intitled,  An  act  for  the  further  preventing 
the  growth  of  popery,  it  was  enacted,  "  That  if  any  perfon 
"  educated  in  the  popifti  religion,  or  profefTing  the  fame,  fliould 

not,  within  fix  months  after  he  fhould  attain  the  age  of  1 8  years, 
"  take  the  oaths  of  allegiance  and  fupremacy,  and  alfo  fub- 

icrlbe  the  declaration  exprefled  in  an  tiOl  of  parliament  made 
^*  in  the  13th  year  of  King  Charles  the  Second,  every  fuch  perfon 

fhould,  in  refpe£l:  of  him  or  herfelf,  and  to  or  in  refpe£l:  of 

any  of  his  or  her  heirs  or  pofterity,  be  difabled,  and  made 
I  53*^  J  "  incapable  to  inherit  or  take  by  defccnt,  devife,  or  limitation 
"  in  pofiefTion,  nverfion,  or  remainder,  any  lands,  tenements 
^*  or  hereditaments,  within  the  kingdom  of  England,  5cc.  and 

that  during  the  life  of  fuch  perfon,  or  until  he  or fhe  fhoidi  hrk^  the 
**  oaths,  and  make  and  repeat  the  faid  declaration,  the  next  of  his  or 

her  kindred,  which  fhould  be  a  protefiant,  fioould  have  and  enjoy  the 
*^  faid  lands,  &c.  without  being  accountable  for  the  profits  by  him^ 

or  her,  received  during  fuch  enjcyv:ait" 

And  this  defendant  for  further  plea  faith,  Edmund  Southcote 
being,  or  claiming  to  be  feifed  in  fee,  of  and  in  the  fcveral  free- 
hold mefTuages,  lands,  and  hereditaments  herein  after  mentioned, 
and  to  be  a]fo. feifed  and  well  intitled  to  him  and  his  heirs,  ac- 
cording to  the  cuftomof  the  manor  of  JVatton  in  the  county  of 
Northampton,  in  divers  copyhold  mefTuages,  and  alfo  being  or 
claiming  to  be-poffelTed  of,  and  well  intitled  to,  feveral  leafehold 
melTuages  for  the  remainder  then  to  come  and  unexpired,  of  a 
%txxn  of  years  granted  by  th§  dean  and  chapter  of  Peterboroughy 

find 
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and  being  in  a£lual  pofleflion  of  the  hid  freehold,  copyhold,  and  Harrisok  n 
leafehold  eftates,  he  did,  in  the  month  oi  Jpril  1749,  apply  to  Southcoti 
this  defendant,  and  propofe  to  fell  all  the  faid  freehold,  copy- 
hold, and  leafehold  eftates,  and  all  his  right,  title,  and  intereli 
therein  to  this  defendant,  for  the  fum  of  4500/.  which  he  then 
declared  was,  in  his  judgment,  the  real  ralue  of  the  faid  eftates; 
but  at  the  fame  time  agreed,  that  if  upon  a  further  view  and  va- 
luation 4500/.  fliould  appear  to  exceed  the  real  and  juft  value 
thereof,  he  would  return  fuch  over-valuation  money,  or  make 
an  allowance  to  this  defendant  for  the  fame  ;  and  after  taking 
fome  fhort  time  to  confider,  the  defendant  did  agree  to  the 
propofal,  and  that  he  would,  upon  executing  the  conveyances, 
pay  to  Soiithcote  100/.  in  part,  and  give  him  a  bond  for  the  pay- 
ment of  4400/.  refidue  thereof,  with  intcreft,  after  the  rate  of 
3/.  10/.  per  cent,  per  ann.  and  Southcote  in  two  or  three  days 
afterwards,  being  fully  fatisfied  of  this  defendant's  ability  to 
pay  4400/.  did  agree  to  accept  fuch  bond,  and  by  indentures  of 
Icafe  and  releafe,  dated  the  14th  and  15th  days  of  Jpril  1749, 
and  duly  inrolled  in  the  court  of  Common  Pleas,  between  Ed^ 
mund  Southcote  of  the  one  part,  and  this  defendant  of  the  other 
part,  in  confideration  of  4500/.  mentioned  to  be  paid,  or  fe- 
cured  to  be  paid  to  him  the  faid  Edmund  Southcote  by  this  de- 
fendant, he  the  faid  Edmund  Southcote  did  give,  grant,  bargain, 
fell,  releafe,  and  convey  unto  this  defendant,  his  heirs  and 
affigns,  all  that  capital  or  chief  manfion-houfe  with  the  appur- 
tenances, fituate,  (^c»  at  Wat  ton  aforefaid,  then  in  the  tenure  and 
occupation  of  the  faid  Edmund  Southcote^  and  all  other  the  lands, 
Is'c.  therein  mentioned,  T'o  hold  the  fame  unto  and  to  the  ufc  of 
this-defendant,  his  heirs  and  affigns  forever;  and  for  the  confide- 
ration aforefaid,  he  the  faid  Edmund  Southcots  did  affign  to  this  de- 
fendant all  and  fingular  the  lands  and  tenements  of  him  the 
faid  Edmund  Southcote^  in  the  county  of  Northamptony  by  leafc 
of  the  dean  and  chapter  of  Peterborough,  to  hold  the  fame 
to  this  defen.lant,  his  executors,   adminiftrators,  and  afl'igns, 
for  the  remainder  of  a  term  of  years,  which  was  then  to  come 
and  unexpired  ;  and  for  the  confideration  aforefaid,  he  the  faid 
Edmund  Southcote  did,  by  indenture  of  releafe,  covenant  Vv^ith 
this  defendant,  that  he  and  his  heirs,  would,  with  convenient     [  53^  J 
fpeed,  well  and  fufficiently  furrender  all  his  coyphold  lands  to 
this  defendant  and  his  heirs . 

And  this  defendant  for  further  plea  faith,  that  tlie  faid  Ed- 
mund Southcote  did,  on  or  about  the  firrt  of  May  1749,  duly  fur- 
render  out  of  court  into  the  hands  of  the  lord  of  the  manor  of 
Wntton,  by  the  hands  of  tlie  fleward,  all  the  copyhold  elates; 
and  this  (krciuhint  v/as  afterwards  duly  admitted  tenant  to  hold 
the  fame,  to  this  defendant,  his  heirs  and  affigns  for  ever. 

And  this  defendant  for  further  plea  faith,  that,  at  or  before 
the  time  of  the  execution  of  the  leafe  and  releafe,  he  the  fiid 
Edmund  Southcote  delivered  to  this  defendant  the  title  deeds, 
and  writings,  rcl.uiiig  to  the  faid  eftates;  and  this  defendant 
at  the  time  of  the  execution  of  the  faid  indentures,  did  really 
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StTu'^^^^^^'^*        ^^^"^^^y  P^y       ^^^^ver  to  the  faid  a  bank  note 

ouTHcoTE.  loo/.  in  part  of  the  confideration  money,  and  this  defendant 
at  the  fame  time  entered  into  fuch  bond  as  was  before  agreed 
upon. 

And  this  defendant  for  further  plea  faith,  that,  in  the  begin- 
ning of  the  month  of  May  1749,  he  entered  upon  and  took  pof- 
feiTion  of  all  the  faid  eftates  ^  and  the  faid  Edmund  Southcote  and 
the  tenants  attorned  to  this  defendant,  and  he  hath  ever  fince 
been  in  the  poffeffion  of  the  faid  eftate,  and  intitled  to  re-  ■ 
ceivefo  much  of  the  rents  and  profits  as  became  due  {incQ  Lady^ 
day  1749. 

And  the  defendant  afterwards  took  a  view,  and  made  inquiry 
into  the  value  of  the  faid  eftates,  and  upon  fuch  view  and  in- 
quiry found  that  they  had  been  greatly  over-valued,  and  in- 
formed the  faid  Edmund  Southcote  thereof,  and  inlifte'd  that  a 
very  connderable  abatement  fhould  be  made  him  in  refpe£l  of 
fuch  over-valuation  out  of  the  faid  450c/.  and  Southcote,  being  fa- 
tisfied  they  were  not  worth  more  than  3500  /.  did  agree  to  abate 
or  allow  to  the  defendant  1000/.  out  of  the  principal  money 
fecured  by  the  faid  bond,  and  accordingly  by  deed  poll,  in-, 
dorfed  on  the  faid  indenture  of  releafe,  dated  the  25th  of  No--  ' 
'vemher  1749,  it  was  declared  and  agreed  between  the  faid  Ed' 
<S(?//i/^ri??t' and  this  defendant,  that  1000  /,  fliould  be  abated 
in  refpeft  of  the  deficiency  in  value  of  the  faid  eftates,  and  that 
the  faid  Edmund  Southcote  fhould,  by  an  indorfement  on  the 
bond  give  a  difcharge  to  this  defendant  for  1000/.  part  of  the 
money  thereby  fecured,  and  did  agree  that  the  faid  bond 
ihculd  remain  a  fecurity  for  the  3400  /.  and  interefl,  and  no 
more. 

And  this  defendant,  for  further  plea,  faith,  that  the  faid 
3500  /.  paid  and  fecured  to  be  paid  by  this  defendant  to  the  faid 
Southcote,  for  the  purchafe  of  the  faid  feveral  freehold,  copy 
hold,  and  leafehold  ef!:ates,  was  a  full  and  valuable  confideration 
for  the  purchafe  of  all  the  faid  eftates  ;  all  which  matters  and 
things  this  defendant  doth  plead  to  fo  much  and  fuch  part  of 
the  complainant's  bill  as  aforefaid,  and  demands  judgment, 
whether  he  ought  to  be  compelled  to  make  any  further  or  other 
anfwer. 

[532]  way  of  anfwer,  the  defendant  Moreland  infifted,  that  he  had 

2iotany  intimacy  witli^  or  any  particular  friendfliip  for,  i'^n'OTz/i^fl? 
Southcote,  before  the  time  of  m^aking  the  contracf,  but  that  the 
purchafe  was  fair  and  open,  and  made  bond  fide,  and  not  colour 
able  or  merely  to  ferve  the  defigns  of  Echnund  Southcote,  nor  did 
Edmund  ever  apply  to  him,  to  take  or  permit  any  con- 

veyance whatfoever,  of  all  or  any  part  of  the  eftates  in  trull  for 
the  faid  Edmund  Southcote,  or  upon  any  trull  or  confidence 
Vv'hatfoever^  without  paying  a  full  and  valuable  confideration  fold 
the  fame  ;  nor  was  the  conveyance  made  in  trull  for  Edmund 
Southcote,  or  in  or  upon  any  other  truil  or  confidence  ;  nor  was 
any  kind  of  agreement  at  any  time  made  or  entered  into,  by  or 
between  this  defendant  and  the  faid  Edmund  SoiUhccte^  concern- 
ing 


ing  tlie  faid  eftates,  upon  any  fuch  truft  or  confidence,  or  with  Southcotz., 
any  kind  of  fecret  or  fraudulent  defign  whatfoever. 

And  that  Edmund  Southcote,  at  the  time  of  the  fale  of  thefe 
cftates,  and  for  a  confiderable  time  before,  was  in  the  occupa- 
tion of  all  the  eftates  at  IVatton  in  the  county  of  Northarnptcny 
and  defiring  the  defendant  to  permit  him  to.  continue  in  the 
occupation  thereof  as  tenant  to  this  defendant,  it  was  there- 
upon agreed  between  the  faid  Edmund  Southcote  and  this  defend- 
ant that  the  faid  Edmund  Southcote  fhould  hold  and  enjoy  the 
fame  from  Lady-day  then  laft,  for  four  years  (it  being  cuftom- 
ary  there  to  let  lands  from  four  years  to  four  years),  at  the  clear 
yearly  rent  of  90  /.  and  the  faid  Edmund  Southcote  hath  ever  fmce 
been  in  the  occupation  of  all  the  eftate  at  Watton  under  the 
agreement,  but  hath  not  paid  the  yearly  rent  of  90/.  to  this 
defendant,  to  whom  this  defendant  being  indebted  as  af4:refaid, 
this  defendant  hath  not  required  payment  thereof. 

And  that  the  reft  of  the  eftates  purchafed  by  this  defendant 
are  freehold  and  lie  in  Lincolnjh'ire^  and  at  the  time  of  hispurchafe 
was  of  the  yearly  value  of  86  /.  15  /.  and  is  now  rented  at  that 
rent.  And  that  Edmund  Southcote  was  at  the  time  of  the  con- 
trait,  and  had  from  the  death  of  Winifred  been,  the  reputed 
owner  of  the  faid  eftates,  which  this  defendant  purchafed  as 
aforefaid  \  and  that  this  defendant  doth  now,  and  at  the  time 
of  making  the  purchafe,  and  at  all  times  hath  profefTed  the  pro- 
teftant  religion,  and  that  he  purchafed  the  faid  eftates  merely 
and  for  his  own  benefit. 

And  that  the  complainants  had  not,  before  the  time  when  the 
defendant  purchafed  the  faid  eftates,  recovered,  nor  hath  fince 
recovered  the  faid  eftate,  nor  had  the  coraplaniants  given  any 
notice  whatfoever  to  this  defendant,  before  the  filing  of  the 
bill,  of  any  claim  or  title  thereto,  for  or  by  reafon  of  any  kind  of 
difability  or  incapacity,  or  otherwife  howfoever  j  neither  had  the 
complainants  then,  or  at  any  time  (ince,  entred  any  claim  to  the 
faid  eftates  in  open  court,  at  the  general  feffions  of  the  peace  for 
the  county,  riding,  or  divifion  wherein  any  of  the  faid  eftates  lie, 
though  the  complainants  might  have  had  immediate  notice  of 
the  deaih  of  Winifred  Southcote^  ilie  having  been  long  ill. 

And  this  defendant  admits  he  did  not  fee  the  faid  eftates  bc-t 
fore  his  purchafe  thereof,  but  relied  on  the  declaration  and  agree- 
ment of  the  other  defendant. 


[Ill 


*Mr.  Mu 


The  quefllon  is,  Wlictlier  /^//////v,/ the' wife  was,  or  the  de-    [533  ] 
fcTidant  Southcote  himCclf,  a  papift  or  perfon  profeftmg  tlie  popii'h 
religion,  and  if  this  be  a  bar  to  ihe  phintift"'s  having  adifcovcrv, 
or  the  relief  prayed. 

The  bill  is  not  brought  by  a  protcftant  next  of  kin,  but  by 
the  plaintift^  fimply  as  heir  at  law  of  jyinlfrcdy  and  thereby  in- 
titled  to  take  t!ie  hinds  by  defcent,  and  ftatcs  there  is  a  bar  in 
his  v;ay,  for  in  coiilidcration  of  a  marriage  of  ll^infred  witli  the 

defendant 


533  Wnplfi-  ^ 

Harriscvv.  ^c^cr\^-Sint  Bciithcote,  both  the  freehold  and  copyhold  lands  wcr6 
SouTHcoTE.  ^gjfiej  on  Southcote  for  life,  and  the  wife  for  life,  and  to  thci 
heirs  of  their  two  bodies,  and  to  the  furvivor  in  fee  ;  but,  in 
order  to  remove  this  bar  and  to  fet  afide  the  conveyance, 
charges  at  the  time  of  the  fettlement  flie  was  a  papift,  and  he 
alfo  one,  and  is  fo  now,  and  being  intitlcd  to  the  fee  on  furvi- 
vorfhip,  the  fettlement  is  void. 

That  Southcoter^  confcious  of  this,  looked  out  for  a  proteftant 
purchafer,  the  defendant  Moreland^  but  did  not  give  any  con- 
fideration,  or  at  leaft  a  valuable  confideration,  and  that  it  was 
a  fraudulent  tranfa£tion  to  defeat  the  plaintiffs,  and  therefore 
pray  a  reconveyance  of  the  freehold  and  copyhold  lands'  fo  pre- 
tended to  be  fold. ' 

The  principal  queftion  is,  Whether  ZouthcotCy  felling  fo  footi 
after  the  death  of  Winifred^  can  be  faid  to  be  fuch  a  vifthlt  owner 
as  within  the  meaning  of  the  a6l  of  parliament  of  the  3  Geo. 
c^p,  18.  could  convey  to  a  proteftant  upon  a  purchafe. 

The  defendant  Moreland  infifts  that  Southcote  was  in  pofleffion 
of  thefe  cftatcs  a  twelvemonth  before  JVtnifred^s  death,  and  in 
poffefTion  alfo  from  her  death  till  he  fold. 

That  the  plaintiffs  never  put  in  any  claim  at  the  court  of  (ef- 
fions  in  the  county  where  the  lands  lie,  within  a  twelvemonth 
after  Winifred's  death. 

The  queftion  then  is,  Whether  he  has  put  in  a  good  plea  to  the 
difcovery. 

The  bill  is  brought  by  the  plaintiff  Elizabeth  as  an  heir  at  law 
in  general,  to  have  a  difcovery  of  a  difability  or  incapacity  in 
fome  perfon  under  whom  Moreland  derives,  on  this  ground  only, 
that  there  is  a  flaw  in  his  title,  arifing  from  this  incapacity. 

Whether  the  conveyance  from  Southcote  to  Moreland  is  a  good 
conveyance,  is  a  mere  legal  queftion. 

It  is  clearly  fettled  now,  that  no  perfon  is  obliged  to  make 
a  difcovery,  which  will  fubje£t  himfelf  to  a  difability  under  thefe 
a£l:s,  as,  for  inflancey  would  make  him  liable  to  be  profecutcd  as 
a  papift. 

I  ftiall  cite  a  cafe  to  {hew  the  fame  rule  will  hold  In  favour  of 
a  purchafer  under  papifts.  Smith  v.  Read  (i),  before  Lord 
Chancellor  Hardwicke  in  1736,  [reported  in  Viner  and  Bacon* s 
Abridgments) ,  It  is  laid  down  there,  this  aft  muft  be  confidered 
as  a  penal  law,  and  there  is  no  one  inftance,  faid  the  court,  where 
a  perfon  has  been  obliged  to  difcover,  whether  he  purchafed  under 
a  papift.  i 
-  He  cited  alfo  a  cafe  of  Jones  v,  Meredith  in  Lord  Chief  Bat^on 
I  534  J     Comyns's  Reports^  661. 

This  is  a  h€t  to  be  made  out  in  evidence  at  law,  and  as  the 
rule  of  law  is  Nemo  teneiur  prodere  feipjum,  fo  upon  the  equity! 
of  that  rule,  no  perfon  here  fhall  be  obliged  to  difcover  what  will 
fubje£l  him  to  a  penalty,  or  any  thing  in  the  nature  of  a  pe- 
naltj. 

Lord 
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TUCOTS. 


Lord  Chancellor  :  You  have  not  pleaded  m  bar  to  the  difcovery 
t)t  this  matter  only,  but  to  the  difcovery  alfo  of  title  deeds. 

Mr,  Solicitor  General :  The  bill  does  not  go  at  all  upon  the 
title  deeds,  for  it  does  not  charge  title  deeds  under  former  fettle- 
mcnts,  vi^herc  there  are  intails. 

I  am  allowed  to  fuppofe  every  word  in  the  plea  to  be  true, 
bccaufe  the  plaintiffs  may  reply  to  a  plea,  as  it  is  in  nature  of  am 
anfwer  and  falfify  ;  then  whether  it  is  not  a  good  bar  to  difcovery 
and  relief,  depends  on  the  conftrudlion  of  the  ftatute  of  tha 
3  Geo.  cap,  1 8. 

oi4  The  end  of  the  ftatute  of  the  1 1  fef  1 2  JVill,  3.  cap,  4.  to  pre- 
w  vent  papifts  having  landed  property,  does  not  reftrain  them 
from  felling,  but  invites  them  to  change  their  property,  and 
-ol  turn  it  into  money;  and,  to  make  this  a£l:  more  eiTe<^lual,  the 
«  3  Ge9,  ena£l:s,  "  That  no  fale  for  a  full  and  valuable  con- 
*'  fidcration  of  any  manors,  t£fc,  or  of  any  intereft  therein  by 
any  perfon  being  reputed  owner,  or  in  the  poffeffion  or  re- 
ceipt  of  the  remits  or  profits  thereof,  heretofore  made,  or  here- 
after to  be  made,  to  or  for  any  proteftant  purchafer,  and 
*'  merely  and  only  for  the  benefit  of  proteftants,  (hall  be  avoided 
or  impeached,  for  or  by  reafon  or  upon  pretence  of  any  of 
the  difabilities  or  incapaci'ti!es  in  the  faid  a6^3  incurred,  or  jup- 
pofed  to  be  incurred,  by  any  of  the  perfons  making  or  joining 
in  fuch  faie,  or  by  any  other  perfon  from  or  through  whora 
"  the  title  to  fuch  manors,  ^c.  is  or  (hall  be  derived,  iinhfs^ 
before  fuch  fale,  the  perfon  intitled  to  take  advantage  of fuch  dif 
ability  or  incapacity,  fjall  have  recovered  fuch  manors  by  reafon  of 
fuch  dif ability  or  incapacity^  and  have  entred  fuch  claim  in  open 
**  courty  at  the  general  fejjtons  of  the  peace  for  the  county,  &c. 
luherein  fuch  manors  lie  or  arfe,  and  bona  fide  and  ivith  dus 
diligence  purfued  his  remedy  in  a  proper  court  of  juflice  for  the  jv- 
**  cover y  thereof*' 

Averred  by  the  plea,  that  the  plaintiffs  had  ^ot  before  the  tims 
when  the  defendant  purchafed  the  faid  eftates.recovered,  nor  hath 
fince  recovered  the  fame. 

Nor  have  they  given  notice  of  any  claim  before  the  filing  of 
the  bill. 

Nor  have  they  entered  any  claim  at  the  quarter  feffions. 
So  that  the  faving  claufe  is  out  of  the  cafe,  and  muft  reft  in- 
lies  itirely  upon  this  being  or  not  being  a  truft,  that  is.  Whether  a 
purchafc  merely  for  the  benefit  of  a  proteftant  purchafer,  or  a, 
truft  for  Southcote, 

The  legiflature  meant  to  encourage  the  paplft  to  fell  as  fall'  as 
he  could,  that,  before  the  proteftatu  could  put  in  his  claini,  he 
might  get  rid  of  his  cftatc  out  of  hand  ;  therefore  thofe  p:;frts  of 
the  bill,  fuggcfting  a  precipitate  fale,  and  that  there  w.ii  no  re-  [  535  ] 
gular  furvey,  are  immaterial. 
I  I  am  at  liberty  under  this  ac^,  for  argument  fake,  to  admit 
Moreland  knew  him  to  be  a  papift,  for  it  is  no  Haw  in  the  title  : 
The  words  of  the  a61:  indeed  are  for  a  fill  and  valuable  confulera- 
tiony  but  if  Moreland  fliould  liavc  bought  for  one  year's  purchafe 
kfs  thaneftatesin  the  neighbourhood  fell  fur,  it  would  not  upon 

account 
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Harhison  v.  account  of  thefe  words  make  it  void  ;  in  a  cafe  of  Wildgoofe  v*^ 
SouTHcoTE.  j^^^^g^  before  your  Lordjhip,  this  point  was  fettled. 

The  annual  value  is  263  /.  as  charged  by  the  plaintifF^s  bill, 

and  that  the  eftate  is  part  freehold,  part  copyhold,  and  part  leafe- 

hold. 

But  it  IS  infifted  by  the  defendant  Morelandy  the  annual  value 
is  but  176/.  and  that  3500/.  was  paid  for  it,  and  has  fworn  it 
was  abfolutely  a  purchafe  for  his  own  benefit,  and  no  truft. 

I  allow  Southcote  fold  on  purpofe  to  prevent  a  proteftant  claim> 
for  the  a6t:  itfelf  encourages  papifhs  to  fell  ;  but  if  felling  a  po- 
pifh  eftate  a  year  and  a  half  under  value,  fuppofing  it  was  foj 
was  to  defeat  this  purchafe,  it  would  be  attended  with  this  bad 
confequence,  that  it  would  effe£lually  difcourage  protellants 
from  pur  chafing. 

Mr.  Hojlilns  of  the  fame  fide  argued,  that  Smith  v.  Read  was 
a  weaker  cafe  than  the  prefent,  for  the  defendant  there  was  a 
devifee  under  the  will  of  one  Mrs.  Faine^  who  was  charged  to 
be  a  papift,  and  therefore  could  not  devife,  and  Mrs.  was 
only  a  volunteer  as  claiming  under  a  will. 

The  plea  covers  the  title  deeds  in  general,  but  it  is  not  a  plea 
to  the  difcovery  of  conveyances  to  the  defendant  Alorelatid  hlm- 
felf  he  has  fworn  too,  in  the  very  words  of  the  aft,,  that  he 
paid,  or  fecured  to  be  paid,  a  fum  of  money  as  for  a  full  and  va-^ 
luahk  conjideration^  and  the  only  reafon  why  no  fum  of  money 
hath  been  paid  fincc,  is  the  bringing  of  this  bill. 

Let  a  papift  come  to  an  eilate  by  purchafe,  or  by  devife,  he 
'  never  could  difpofe  of  it  to  any  other  perfon,  becaufe  he  could 
not  make  a  title,  and  therefore  this  aft  of  parliament  of  the  3  Geo^ 
cap.  18.  came  in  aid  of  the  ftatuteof  the  11^12  IVilL  3.  and 
is  a  very  ufeful  one  for  the  publick,  and  if  Soulhcote  was  a  vifi- 
ble  ov/ner  of  the  eftates,  then  Motelaful  h  clearly  within  the  aft, 
for  he  bought  of  a  papift  in  fuch  a  fituation  as  is  defcribed  there  ; 
and  confidering  the  whole  nature  of  the  eftate,  twenty  years 
purchafe,  at  which  xit^  Moreia7id  paid,  is  a  full  and  valuable 
confideration. 

Lord  Chancellor^  before  the  counfel  v/ent  on  for  the  plaintifFs) 
alked  if  tlicy  could  dift-inguilh  this  cafe  from  ^mlth  v.  -Read ;  for 
,  if  they  could  not,  he  would  not  difter  from  himfelf,  and  faid, 
that  v/hether  the  point  of  collufion  between  the  tvi^o  defendants 
comes  out  to  be  faft  or  not,  he  ought  not  to  compel  Moreland  to 
difcover  v/hat  would  defeat  his  title. 

The  diftinft;ion  between  this  and  the  cafe  of  Smith  v.  Read,  as 
taken  by  pl-jiutifF's  counfel  is,  that  in  that  cafe  there  was  a  bill 
barely  to  difcover  whether  the  devifor  was  a  papift,-  and  capable 
of  de'vifing,  therefore  the  defendant  Read,  by  difcovering  that 
r-  ^  ^  1  Mrs.  P«/«i?  the  teftatrix  was  a  papift,  would  have  fubjefted  her- 
felf  to  a  forfeiture,  becaufe  of  a  difabilicy  in  the  clevifor ;  but 
here  the  defendaiU  Moreland  may  fafely  difcover  that  the  vendor 
Southcote  was  a  papift,  and  yet  not  forfeit,  for  the  aft  of  parlia- 
ment protefts  luni,  as  hdn^'^i  prot:Jtant pirchajer  from  a  papift* 


Lord 


Lord  Chancellor  faid,  he  thought  there  was  a  dlftiaclion  be- iJarrison  -v. 
twecn  the  two  cafes>  and  bid  the  counfei  for  the  plaintifFs  -'^"^hcote. 
go  on. 

Mr.  Noel  for  the  plauitifFs. 

The  defendant  has  not  paid  one  farthing  of  the  pur- 

chafe  money,  except  100 /.  at  firfl,  St?z//Z'<:^^^  appears  to  be  ftill 
in  poirefTion,  for  it  is  not  pretended  that  any  rent  has  ever  been 
paid  to  Aloreland, 

He  infifts  that  he  is  a  purchafer  under  the  a£l  of  parliament 
made  in  the  third  year  of  the  late  king. 

That  a£l  was  never  made  to  p rote £1  fuch  a  purchafer,  for  it 
is  impoflible  Southcote  could  be  the  reputed  owner  in  fo  fhort  a 
time  as  eighc  or  nine  days  after  the  death  of  his  wife,  and  there- 
fore no  perfon,  who  might  have  a  claim  upon  this  eilate,  could  in 
that  time  give  the  notice  required  by  the  ftatute,  and  fuch  a  poplfh 
vendor  muft  not  only  be  the  vlfwle  and  reputed  owner  of  the 
eftate,  but  muft  aifo  be  in  the  adlual  receipt  of  the  rents  and  pro- 
fits of  fuch  eftate. 

Mr.  Clarke  of  the  fame  fide. 

The  ground  fuch  a  plea  goes  upon  is,  the  defendant's  fubje£^:- 
Inghimfelf  to  a  penalty,  and  the  cafe  of  Smith  y.  Read  turned  al- 
together upon  this  5  the  difcovery  here  could  not  dirc£^:ly,  or  in- 
diredtly,  fubjcft  the  defendant  Morelandto  2l  penalty,  and  there- 
fore is  not  within  that  cafe. 

The  3  Geo,  I.  cap,  iS»fe^,  4.  plainly  fuppofes  the  perfon  fell- 
ing to  be  under  fuch  an  incapacity,  as  is  within  the  11^12  Tn//, 
or  any  other  of  the  recited  a£ls. 

Southcote  and  Morcland  lived  a  hundred  miles  dlftant,  the  one 
in  Kent,  the  other  in  NorthamptonJJjjre\  it  is  ftated  by  the  bill,  that 
Southcote  was  an  intlre  ttrangcr  to  Moreland,  and  tiie  purchafer 
does  not  pretend  there  was  any  furvey  before  he  bought,  nor  that 
he  or  any  agent  for  him  ever  faw  it. 

Suppofe  it  was  a  plea  of  a  purchafe  for  a  valuable  cofifderation 
\  iv'ithout  notice,  he  could  not  polFibly  protc61  lumfelf  under  fuch  a 
i  plea,  but  for  money  aftually  paid,  fccurity  to  be  paid  is  not  fui- 
r  ficient,  and  the  pica  would  have  been  over-ruled ;  independent 
therefore  of  the  vendor's  being  a  papift,  the  defendant  here 
could  not  fupport  his  plea,  being  money  only  fecured  to  be  paid  ; 
and  on  the  circumftances  of  the  prefent  cafe,  as  Morelaud  has 
,  never  had  any  poffellion,  or  ever  received  any  rents,  and  a?; 
Southcote  is  ftill  the  owner,  he  couUl  not,  on  fuch  a  plea  of  a 
purchafer  without  notice,  to  a  bill  brought  by  any  perfon  llayd- 
ing  in  the  place  of  Southcote ^  fupport  fuch  a  plea. 

Mr.  ^-y^z/j  of  the  fame  fide.  [  f-,:  ] 

The  fifth  claufe  of  tlie  3  Geo.  i.  (wliich  recites  a  part  of  the 
II  b'li  Will.  3.  and  cna<ri;5j  that  die  recited  p.ii  L  of  the  fiid 

aa  ' 


S27  papfff. 

^t""eoTx'  aaof  parliament  ftiall  not  be  hereby  altered  or  repealed,  but  tfid 
fame  fliall  be  and  remain  in  full  force,  as  if  this  ad  had  never 
been  made)  fliews  clearly  it  was  not  intended  to  give  any  ad- 
vantages to  papifts,  or  to  alter  the  difabling  ftatutes,  becatife 
here  is  an  exprefs  faving  to  thofe  ftatutes,  and  therefore  is  mere- 
ly an  interpofition  in  favour  of  the  proteftant  purchafers. 

In  the  cafe  of  Jones  v.  Meredith,  there  was  a  plea  and  demurrer 
by  a  mortgagee,  and  both  over-ruled  ;  and  for  this  very  reafon, 
becaufe  fuch  a  difcovery  could  not  prejudice  him,  the  fame  rea- 
foning  will  hold  in  the  prefent  cafe,  the  difcovery  will  not  fub- 
je<3:  the  defendant  Mor eland  to  a  forfeiture. 

If  there  is  a  private  truft  for  the  benefit  of  a  papift,  it  is  clearly 
not  within  the  meaning  of  the  acl  of  parliament,  and  ftrip  this 
€afe  of  the  defendant's  oath,  and  nothing  can  be  ftronger  tofnew 
this  is  a  truft ;  here  is  no  tranfmutation  of  pofleffion,  the  pur- 
chafe  money  not  to  be  paid  till  1752,  by  which  time  they  would 
be  able  to  judge  whether  the  proteftant  heir  would  put  in  his 
claim,  a  fecurity  only  to  be  given  for  the  purchafe  money,  a  fe- 
curity  too^  the  intereft  of  which  is  equal,  as  near  as  can  be  cal- 
culated, to  the  rents  of  the  eftate,  Moreland  put  in  poflefFiort 
that  he  may  fet  off  the  rents  againft  the  intereft  due  on  his  bond*  , 
and  if  fuch  a  cafe  fo  circumftanced  fhould  prevail,  it  would  greats 
y  encourage  fchcmes  to  evade  this  ad  of  parliament. 

Mr.  Solicitor  Generars  reply. 

It  is  very  odd  to  fay  that  a  volunteet  from  a  |)api{l;  fliOuId 
protecl  himfelf  with  fuch  a  plea,  and  yet  a  perfon  under  a 
more  favounible  light,  a  purchafer  for  a  valuable  confideratwn^ 
fhall  not. 

The  allovv^ing  the  plea  does  not  preclude  them  from  replying", 
and  impeaching  the  truth  of  it,  and  then  the  court  can  determine^, 
on  the  evidence  of  both  fides,  whether  Souihcote  was  a  papift  or 
not  ?  nor  does  this  preclude  them  from  going  into  evidence  at 
law,  upon  an  eje(9:ment  to  fliew  he  is  a  papift,  and  fuppofe  if  . 
fliould  come  out  there  he  was  not  a  papift,  then  why  fhould  the 
plaintiff  compel  a  difcovery  which  he  may  obtain  at  law? 

This  cafe  differs  from  the  common  cafe  of  purchafers,  becaufe^ 
the  moment  the  eftate  is  fold,  the  papift  has  no  lien  upon  \tfor 
the  purchafe  money,  and  therefore  is  not  within  the  rule  they  com- 
pared it  to,  of  a  plea  of  a  purchafer  fox  a  valuable  confideration^ 
without  notice. 

Pen^l  laws  are  Lord  Chancellor :  The  rule  is,  that  penal  laws  are  not  to  b'C 
not  to  be  con-  conftrucd  according  to  rules  of  equity,  and  if  I  fliould  allow 
to™ru1crof  ^^'"^  this  plea  generally,  it  would  intirely  overturn  the  intention  and 
equity.  effect  of  the  ft£l  of  parliament  made  in  the  3  Geo,  i.  for  the 

confequence  would  be,  a  contrail  might  be  fo  made  and  con- 
f         J     trived,  that  if  there  fnouid  be  no  litigation  u-ithin  the  time,  that 

then  it  fnoukl  be  a  trujl  only  for  the  pap'fl  j  but  if  a  contrcverfy 

between  the  reputed  owner,  and  proteltant  next  of  kin,  then  it 

^\QvXX  h^  ^ttx^x^lzv^abfolute  purchafe, 

that 


kit 
lie  ill 
Was; 

sii'ln 
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TL^f  ruk,  of  a  man's  not  fubjeaing  hlmfelf  by  fucli  a  cllf-  HARitreoN  ^. 
-covery  to  a  penalty,  is  laid  down  out  of  great  tenderneis,  and 
the  court  will  not  break  in  upon  it,  uniefs  there  is  a  good 
foundation. 

There  hardly  can  come  a  cafe  before  the  court  liable  to  more 
fufpicion  than  the  prefent,  as  to  the  fairnefs  of  the  purchafe. 

Here  is  a  perfon,  who  has  no  title  to  the  inheritance  of  the 
eftate  till  after  the  death  of  the  wife,  becaufe  the  limitation  is  to 
the  furvivor  and  their  heirs  :  On  the  6th  April  1749,  Mrs. 
Soiithcote  dies ;  in  nine  days  after,  in  which  it  is  very  difticult  to 
acquire  a  reputed  o^ivmrjlnp^  a  fale  is  made  to  the  defendant 
.Morehmdy  without  any  knowledge  of  the  eftate  in  the  pur- 
chafer,  or  previous  treaty,  the  ccntra£l  for  4500/,  and  only 
100/.  paid  then,  by  delivering-  of  a  bank  note,  and  a  mere 
perfonal  fecurity  of  a  bond  to  pay  the  refidue  in  a  year's  time; 
no  mortgage  taken  of  the  eftate,  not  fo  much  as  a  furety  joined 
with  Moreland  in  the  bond  ;  can  any  thing  appear  more  colour- 
able? Did  any  wife  or  prudent  man  ever  fell  his  real  eftate  for 
4500/.  and  take  only  a  bond  in  payment? 

Afterwards  a  fubfequent  tranfadlion  paffed,  and  the  purchafe 
money  reduced  from  4500/.  to  3500/.  which  fliews  that  the 
parties  lumped  it  before  \  it  is  faid  this  is  a  circumftancs  which 
gives  greater  credit  to  the  purchafe  ;  I  think  not  at  all,  but  the 
true  reafon  was,  they  found  the  confideration  was  greatly  above 
the  value,  and  concluded  that  might  be  an  imputation  on  the 
fairnefs  of  the  tranfa£lion,  and  therefore  an  abatement  is  made 
of  1000/,  merely  to  take  off  the  force  of  that  obje6lion.  An- 
other fufpicious  circumflance  is  Moreland^%  granting  %  leafe  im- 
mediately upon  his  purchafe  of  thefe  eOates  to  Souihcote  for  the 
term  of  four  years. 

This  is  not  a  plea  of  a  purchafe  for  a  valuable  conftdersi- 
t'lon  without  notice^  and  if  it  had,  would  not  have  done,  becaufe 
you  muft  plead  it  v/as  a  purchafe  feir  a  valuable  confidera- 
tion without  notice,  t^po?K  money  aciually  paid,  or  elfe  you  are 
not  hurt. 

The  plea  here  confifts  of  tv/o  parts, 

T/?,  A  pica  of  the  ftatute  of  1 1  ^12  IVill*  3.  cap.  4.  feci.  4, 

^dly^  Of  the  ftatute  of  the  3  Geo.  r.  cap,  18.  feci.  4. 

It  is  not  pretended  the  defendant  Moreland  is  a  papift.  himfelf, 
therefore  no  penalty  could  fall  upon  him  on  that  account,  but  yet 
he  infifts,  if  he  ihould  difcover  the  perfon  under  whom  lie  bought 
was  a  papift,  it  would  defeat  Ins  title. 

To  be  fure  ill  general,  by  the  determination  in  the  cafe  of  AJev'feefro-n « 
^mith  v.  Read  ( i  ),  (which"  was  heard  the  1 8th  of  J/:/ v/^  i  736,  Papift  l>y  re. ion 
and  not  in  Trin.  term  1737,  the  books  v/hich  take  notice  of  it,  whkiiSVatl 
being  miftaken  as  to  the  time),  it  is  fettled  where  there  is  a  plea  uch  upon  him 
6f  a  title  derived  voluntarily,  or  by  a  devife  from  a  pnpift",  and  not  cici^in^i^hTda"*" 
fyggefted  to  be  a  colourable  truft,  that  by  reafon  of  the  penal  vinn- lo  jpyife, 

is  ooi  tornpf 'l  si 
to  dif.OTcr,  whtthcr  Lhc  dcvifor  vtjs  a  pj^.al, 

(1)  3  Bac.  Ah,  y()(^.antt  526. 
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S0TJTKCOTE< 


Tkt  mle  of  law 

fk.:ll  not  be 

fij.bje£l  him  to 
apciuiiyj  not 


The  4efeRda-?it 
fixe  dde 


law  wMcli  wowld  attacli  tip<5ii  limij  from  ine  iiic'<*.p:^city  i-^i  tlic 
devifor  to  deyife,  the  defendant  fhaii  not  be  coinpelkd  to  dUbo- 
ver,  whether  the  ptrfcn  imder  whom  he'  claims  is  a  papift. 

The  diftin^lion  taken  by  tht  plainthT's  couiifel  iii  the  prt  feiit 
cafcj  and  which  they  hirilt  makes  the  dilFercnce  from  otlier  cafes, 
is,  that  Mordmid  has  not  pleaded  himfelf  a  cieviTee,  cr  volunteer 
from  a  ptiipift,  but  a  pnrchafer  for  .a  '■jn,liLahls  covfAerct'ion  from  the 
defesid'int  S<jfi^//^vi?^<?,  and  fhat  there  are  not  a'd  the  avenmnts 
.here,  which  bring  him  withia  the  prcte<3:ion  of  .tlie  ftatate  of 
the  3  G.Qm  I- 

There  is,  no  douht,  a  plam,  diriiti61:iO!i  between  the  cafes  ; 
h^t  \  am  of  oplpdon  flili  he  is  aot  ohhged  to  difcover  whether 
Zoiithcote  was  a  papiit,  for  a  p'urchafer  is  ,iiot  to  be  hurt  by  an^ 
difcovery,  as  here,  for  inilancCj  where  he  iT>igh£  fisfFei'  a  lots  bj 
a  peiial  law,  ^nd  though  the  averments  of  the  plea  are,  ih-at  th.e 
piamtiff  had  not  gi-.-eii  notice  -of  his  claim,  and  cbferved  ctiicr 
cef  emonie-^  reqinred  by  the  ft-atute,  yet  it  may  he  difproveds 
and  come  o-jit  ciSFitrary  to  the  averments  of  the  plea,  and  If  it 
Ihould  ap'pear  m  evidence,  thet  the  plai.nlifF  has  made  his  ilaini 
^4 A  due  diligence,  and  as  foon  ?§  he  had  any  noike  thereof  j 
tliei'i  If  the  defendaist  Morelnml  was  to  make  a  dafcov-ery,  that  the 
pei  fail  Mridef  whom  he  p-urchafed  was  a  papilla  be  would  over- 
tiiTH  his  coKX'eyance,  and  though -he  has  atliially  paid  part  of  th-e 
pmxh-afe  gnofsey,  he  sever  c-oiald  get  it  back  again,,  for  the  law 
malieft  Isi-ehcGiweyance  void,  a  papid  not  bt  h'-g  cipcbiji  <if  coa- 
¥,eying5  aiul  .the  heir  might  recover  in  m\  ejeclr.ient. 

The  role  of  law  is^  that  a  rp.an  tell  not  be  chligcd  todifcorer 
-w'hM.may  fubje^l  him  to  a  peiralty,  not  what  miyt  only  (i),  snd 
thDBgh  si|K)i2  the  particidar  circumlhvnC'es  of  the  cafe,  it  might 
KOi:  ^solTibly  create  a  fovfeiti;re,  as  it  d^oes  aot  appear  at  prefe ill: 
with  certainty,  whether  fuch  a  xiifcoyery  woiild  create  a  for. 
feitsire^  yet  eventsially  it  may  do  fo  ;  and  therefore  widi  regard  to 
fo  msich  of  the  pica  as  relies  upoii  the  fi:at:Ute  of  ih^  i  i  ii  i  % 
JF'nL  3.  it  Oisght  to  be  allo^.-ed. 

As  a  plea  may  be  feparated  (2),  I  am  at  libeity  to  app!y  it  to;, 
the  different  parts  of  the  defeiice:  The  next  qiieilioii  therefore 
will  be  as  t©  the  other  part  which  cbhges  Xite  defendant  t.o  dif- 
cover  his  title  deeds. 

f  am  oi  opinion  there  ,4s  no  groiind  to  allow  the  pica  here|.' 
elth^^r  a.s  to  ti.t  diico¥ery  or  relief* 


(l)  So  Honeynvood  ¥.  Sel^/m^  poft.  3  Cam^-hdl,    l  Vef.  747 .    Brctv<'\''zvcrJ  v 

voL  2j6.    Ohl   this  feeadp  is.£  Bird  v.  Ed-vuarJs,  2 /'>/.' 243.    Chii'u:yf,d  v .  Lin- 

Harai.vkh>,     I    Vsm.  lOC).      Sharp  ^.  tdcn^  Of  id.  45!.     Smijh  v.  Reoid>  ^  Bac 

Ci'.ner^  ^  P.  ir.  '^'^r^,     JjWMy  ,^  Eq.  Jh,  j^h.'-jC^.    auie  526.    Ckaunctv   v.  v''^* 


pi.  7. 


E^d  of  Suffolk  V.  Grcs^,  thid. 


7  9  44.  450.  S.  G.  Dun^alj}  y„ 

Blake 9  ante  52.  Bmhr  ¥.  Aliin^/on^ 
poJL  '5  voL  357*'  ^/^/-^  iW/^  Coffipanj 
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hourd,?n,  poft,  z  vol    393.     B'J.kop  cf  Lou 
mnv.  Fyiche   i  Bm.  Cha.  Rcp.i^-j. 

(z)  Sse  Duncalfs  Blah^  a?dg  ^y»ii 
0.0  te. 
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Morchnd  has  not  pleaded  Iilmfelf  a  purchafer  for  a  valuable  Harrison  v, 
confideration  ivithout  notice^  and  therefore  there  is  no  pretence  for  ^  °er^heir'a** 
this  part  of  the  plea,  efpecially  as  it  goes  to  the  difcovery  of  that  kwhasadght 
very  fettlement  by  wliich  it  is  averred  the  heir  at  law  is  barred,  to  inquire  by 
and  every  heir  at  law  has  a  right  to  inquire  by  what  means,  and  undJ^That  deed 
under  what  deed  he  is  dirinheritcd.  he  is  difinherit- 

ed. 

The  next  confideration  as  to  the  relief,  Though  an  heir  at   [  54^  3 
lav/  is  notintitled  to  come  into  this  court  upon  an  eje£lment  bill  An  heir,  before 
for  pOiTeiTion,  yet  he  is  intitied  to  come  here,  to  remove  terms  e^{jfs\^ifie^^^^" 
out  of  the  way,  v/hich  would  otherwife  prevent  his  recovering  lav/,  may  come 
poffelhon  at  law  ;  and  has  alfo  a  right  to  another  relief  before  he  here  to  remove 
has  eftablilhed  his  title,  namely,  that  the  deeds  and  writings 
may  be  produced  and  lodged  in  proper  hands  for  h  is  infpe^tion,  would  prevent 
and  therefore  the  plea  iliould  not  be  allowed  as  to  the  relief  pray-  ^'^  recovering 
edinthisrefpea.  _ 

Upon  the  whole,  I  am  of  opinion  that  the  plea  ought  to  be  forproduftion 
allowed,  as  to  the  difcovery  fought  by  the  bill,  Whether  Wmi-  and^infpeaion 
fred  or  Edmufid  ^otLthcote  were  not  papifts,  or  perfons  profeffing  writin^gsl 
the  popifh  religion  j  but  as  to  ail  other  parts  of  the  plea,  it  muft 
be  over -ruled  ( i ). 

(i)  Reg.  Lib.  A.    1750.  fol.  646.    are  enabled  to  take  lands,  tenements. 

But  by  the  ftatiite  18  Geo.  3.  c.  60.  pa^    or  hereditaments  by  defcejit,  devife,  limi- 
(taking' the  oath  therein  prefcribed)    tation  ox  fur  chafe. 


C  A  P.  Lxxxr. 

Vide  title  Dower  and  jointure. 


C    A  P.  LXXXII. 

Parol  $!Bteement. 

Vide  title  Partition, 


CAP.  LXXXIII. 

Parol  CttfUcnce. 

Vide  title  Ctijlom  of  London, 
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C  A  ?.  LXXXIV. 

parfait. 

pttmleridxt  -        Ex  parte  Meymot. 

a4th,  1747.  ^ 


Vide  title  Banhrupty  under  the  BiviftoUy  Who  are  tiahle  U 
Bankruptcy, 


CAP.  LXXXV. 
Vide  title  Bill. 


A  LXXXV|. 

pattftfon. 


her  tke  Mary  Ireland^  fole  Executrix  snd  Refiduary  Lc-  1  p,  .  -p-  \ 
£739«  gatee  of  Mary  Ingram^  her  Aunt,  '  J 

» 

Sufan  Rittle  and  Others,  Defendants^' 

C^i.c%r6c     ^^^dldES  Jadfon,  the  plaintifF ilf^xr/s  grandfather,  being 
^   intitied  to  the  reverfion  in  fee  of  certain  copyhold  lands,! 
jMkf^^^^  furrendered  the  fame  to  himfelf  for  life,  to  his  wife  for  life,;' 
(iAupjnxzxs  ani     snd,  after  the  death  of  the  iurvivor,  to  his  own  right  heirs  j| 


co-heirs  of 
being  felfed  in 


the  tenant  for  life  died  foon  after,  and  James  the  reverlioneij 
left  a  widow  and  two  daughters,  Mary  and  Sufan^  v/ho,  upo 
fee  of  vcertain     tlic  death  of  their  mother,  were  admitted  as  co-heirs  of  James 
"r  m  ^-^'^  d"^"  ^^"^  ®^        manoi  did,  in  confidcration  of  40  /.  en^ 

Hi'f^aT Ingram f  fcolF  and  convcy  the  fame  to  Mary  and  Sufan  Jackforiy  thei 
d  the  ]at£er     heir^  and  affigns  for  ever  ;   Mary  intermarried  with  Thoma, 
Ingram,  and  ^uja?i^  the  plaintiff's  mother,  with  William  Rittle^ 


jnd  by  a  mutual 


agreement  be-  and  having  made  no  partition  of  the  faid  premifles  before  their 

ta^ee/i  ckek  intermarriage,  Thomas  Ingram  and  William  Rittle,  the  hufbandj 
Teu^'^z^tX         yi/^^i;/7  and  Siifafi,  by  a  mutual  agreement  in  J 68^,  made 

fion  ws.-  made  partition  of  the  faid  premiffes  between  themfclves  and  the  heir| 

of  eke  faid  pre- 

miffs^  between  themfelves,  and  the  Win  of  Ma;y  and  Sufan^ 


] 

tiled! 

^  I 

(^) 
:esto 


pattftfon.  542 

of  Mary  and  5/^/^;;,  by  which  each  of  them  agreed  to  take  one  Ir^ianb  v. 
part  thereof,  which  they  did,  and  entered  into  polTefiiOi),  and  ^^^ttle. 
Siifcin  now  hoids  a  (hare  of  the  premifTes  fo  divided  by  virtue  of 
fuch  partition,  mid  Mary  enjoyed  her  part  till  her  death  (i), 
and  Marfs  fhare  being,  at  the  time  of  the  partition,  fomewhat 
larger  than  Si/fa^i^s,  in  confideration  thereof,  Mary  paid  the 
taxes,  and  the  levies  charged  upon  both.  , 

Thomas  Ingram  died  many  years  fin cc  without  iflue,  leaving  The  hufbanda 
Mary  his  widow,  and,  in  1733,  William  Rittk,  the  Plaintiff  ^J^'^^^^*"^''^^^^^^^^^ 
Marys  father,  died  inteftate,  leaving  the  defendant  Si^fari  Rittle  brought againft 
his  widow  and  four  children:  the  bill  is  brought,  among  other  Sufan  RUiU,  to 
things,  to  confirm  the  divifion  of  the  faid  eftate,  and  that  the  ^tfio  ™f  the  faid 
defendant  Sufan  Rittle  may  be  reflraincd  from  proceeding  at  law  efirate. 
againft  the  plaintiff  to  compel  a  new  partition  thereof.  The  agreement 

of  the  hulbanda 
caanot  bind  the  inheritacce  of  the  wives. 

Lord  Chancellor :  Where  there  has  been  a  long  pofTefTion  ^  agree- 
under  an  agreement  for  owelty  of  partition,  this  court  is  ftrongly  ^^^,"iity°cf  par- 
incHned  to  quiet  the  enjoyment  of  fuch  eflates,  and  I  was  at  titionofaiong 
firfl  of  opinion  to  efl:ablifli  this  agreement ;  but  it  appears  now,  ^^^^^ding,  ^yP^^- 
that  it  was  only^n  agreement  between  the  two  hufbands,  which  r5*gh(:To°con-^ 
could  by  no  means  bind  the  inheritance  of  the  wives  (2),  for  the  trad,  and  ac- 
areument  of  long  enjoyment  is  of  no  force  here,  unlefs  it  had  '^^^^^"g^y  P'^^.,^'* 

••111  r    1         '  11T1        7     -    execuaon,  will 

been  ongmally  the  agreement  Oi  the  wives,  though  I  do  adm.it  be  eftabiifhed 
a  parol  agreement  of  long  ftanding,  acknowledged  by  all  the  J^y  ^hls  court, 
parties  to  have  been  the  a6tual  agreement,  and  accordingly  put 
in  execution,  will  be  eilablifhed  by  this  court,  where  it  appears 
that  the  perfons  who  made  fuch  agreements  had  a  right  to  con- 
tra61:,  and  I  will  not,  at  fifty-three  years  diftance,  fufFer  cither 
party  to  controvert  the  equality  of  the  partition,  at  the  time  it 
was  made. 

The  next  confideration  is,  Whether  Marfs  fliare  being  larger 
than  Sufan's  at  the  time  the  partition  was  made,  will  induce  the 

tourt  to  fet  it  afidc. 
Now  fuppofing  that  the  agreement  was  betvveen  proper  par-  ifajointenant, 
ies,  I  do  not  think  the  obje6lion  of  a  contingent  advantage  upon  cquJity  of 
only,  to  one  of  the  parties  upon  the  partition,  is  fuflicient  to  let  P'*'""^i^^'1j  thinks 

P  ,     , t  ^  r  .   ,  1        r  •  •       proper  to  accept 

aiide  the  agreement,  lor  a  jomtenant  upon  civelty  ot  partition  of  a  contini^ent 
may,  if  he  thinks  proper,  accept  of  a  contingent  uncertain  ad-  uncertain  ad- 
vantage, where  one  moiety  of  the  lands  is  of  fuperior  value  to  ^'^""S*'.' ^'^le^e 

,        S  .      -  -  P  ..  1      1     i    1      T  -1        ''"^  moiety  of 

tiie  other,  as  111  the  preient  cale  ;  oujan^  who  had  the  leis  valua-  the  land  is  of 

fuperior  value 
to  tlie  other,  it  will  not  vacate  the  ugicement. 

(1)  Mnry  in  her  life-time,  and  after  tire  r/^ual)  is  dircdly  contrary  to  the  text 
the  death  of  her  hufband,  l^y  leaje  and  re-  of  Litilfton  [Li  t  f.  257.)  and  the  autho- 
leafd  (as  the  plaintiff  ftatcs  by  her  bill)  rjtyof'his  comnicwtator.  Co.  Lift,  yi, 
miveyed  her  part  to  the  ufe  of  herfcif  a.  See  O-iktleyv  Sm:rh,  Amh,  ^6S.  In 
for  life,  with  remainder  to  the  phiintifF  the  calb  Mav  \.Hook  {Har.  Co.  Litt, 
and  her  heirs.  246.  a.  note  1.)  it  wa«  he  d,  that  »it 

(2)  So  Oldhatn  V.  Hughes^  pofi.  2  vol.  agreement  by  an  //.'/'^w/ join  ten  ant  could 
4.52.  But  this  dodlrine,  fo  far  as  it  re-  not  fever  the  jointenancy.  So,  pofi,  z 
latcs  to  partitions  (where  fuch  partitions  vol.  40O. 

N  n  3  . 


54'^  iaaitftidK- 

Ireland  v.  ^le  molcty,  by  "S^ay  of  compenfation  or  recompetice,  was  to  pay 
iTTLE.     nd  taxes  whatibever ;  and  though  flie  maybe  difappolnted  in  her 
expe£lations  from  this  contingency,  yet  that  Will  not  vacate  the 
agreement. 

[  ]  But  upon  the  particular  circumftances  of  the  prefent  cafe, 
I  do  declare,  that  though  the  defcndaut  Stfan  Rittle  confented, 
in  the  life -time  of  her  hufband,  to  hold  the  premiiTes  in  quef- 
tion,  according  to  the  partition  made  between  him  and  Thomas 
higrarn^  yet  that  fne  is  not  bound  by  fuch  agreement;  but  as» 
{he  now  fubmits  to  hold  the  feverai  parts  of  the  faid  premiffes^ 
as  they  have  been  already  held  in  fcveralty,  I  decree  that  the 
plaintiff,  and  the  defendant  Sufa:'i  Rittle^  do  refpe£tively  hold  and 
enjoy  the  faid  feverai  parts  of  the  faid  premifTes,  in  Jsveralty^  and 
that  each  of  them  do  execute  conveyartces  of  t!ie  rt"'re£live 
Hiares  thereof  to  the  other,  accordnig  to  their  iciptclive  interefts 
therein,  and  that  the  plaintiff  do  pay  the  taxes  of  the  whole 
eftate  (i). 

:^  (i)  Reg.  Lih.  A.  i-ji^,  fol  151.. 

 ■ »  -  . — ,  , — . — .  , — .  '-  , —  — 

CAP.  Lxxxvn. 

p^rfona!  Cffate. 

♦  Vide  title  Rents. 

Vide  title  Rml  Eftate. 


CAP.  LXXXVIIL 
P^ids  title  Baron  and  Fanth 
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C  A  P.  LXKXIX. 

plant  atfong. 

Damel  Roherdeau,  an  Infant,  by  Ills  next  Friend,     PlalntiiF.        Decemher  tha 
Jolm  Rous  and  his  Wife,  ~~— .       — —  Defendants. 

Tn  E  bill  \ras  brought  for  the  delivery  of  the  pofTeffion  of   Cafe  257. 
^     a  moiety  of  lands  in  St.  Chr'ijtophcrs^  and  likewife  for  an 
account  of  the  rents  and  profits. 

The  defendant  deraiiired  to  the  firft  part,  for  that  this  court    [  544  3 
lias  no  juiirdici"ion  over  lands  at  St.  Chrtftophers^  and  like v/ife  to 
the  account  prayed  of  rents  and  profits,  for  that  the  plaintiiF 
hath  not  fet  forth  a  clear  title  to  them.. 

Lord  Chancellor:  As  to  the  firll  part  of  the  demurrer,  I  ap-  This  court  has 
nrehend  it  is  very  ri^^ht,  becaufe  this  court  has  no  iurifdi£lion  fo  j^'i"^^diaion 

^  r    ^     P  „  ^  .  .  .  .        .  over  lands  at 

as  to  pat  perions  nito  poiiemon,  ma  place,  where  they  have  Sl  Chrift',p':er$, 
their  own  methods  on  fnch  occafions,  to  which  the  party  may  and  a  oernurrer 
have  recourfe  ;  the  prefent  bill,  therefore,  is  carrying  the  jurif-  ^^^J.^'iJ.'']^!.^'^^ 
didion  of  this  court  furtlier  than  it  ever  was  before,     (Fz'^^  fo.  d  Lvei-y  of 
the  cafe  of  Angus  v.  Angus ^    ^73^?  before  the  prefent  X(?r J  pofieffion  of 
Chancellor.^ 


lands  there. 


T/ands  in  the  platitations  are  no  more  under  the  jurifdi6lion  ^^ands  in  the 
of  this  court,  than  'lands  in  Scotland,  for  it   only  agit  in  per-  '^^^'"^^l^H, 

fonam.  the  jurilaidioa 

The  next  queflion  is,  Whether  an  account  of   rents  and      -^^^^  zc^mxi^ 
prohts  ought  to  be  demanded  before  the  plaintiff  has  eftablilhed  \^otlamt'^ 
his  right  at  lavv'? 

No  impediment  is  fhewn  to  prevent  the  plaintiQ'  from 
bringing  his  ejectment,  for  he  claims  a  moiety  as  tenant  in 
common. 

A'^  to  the  general  equity,  an  infant  here  in  England  may  bring  An  infant  may 
a  bill  for  an  account  of  rents  and  promts  agaiaft  a  perfon  who  bring  a  bill  for 
keeps  poilcfnon  after  the  deatli  of  the  infant's  ancellor  :  and  as 

•        1  i)-nT         ni-r  rents  and  pro- 

the  demurrer  isonjy  to  tne  Did,  I  mult  take  it  for  granted,  he  is       ag.iinft  a 
refiant  here  in  England,  ^tx^Qxx  who 

k"eps  poflef- 
fion,  after  the  death  of  the  infanc'.  aiiccftor. 


The  defendant  fliould  not  have  demurred  for  want  of  jurifdic-  Dcnun-irt;  for 
tion,  for  a  d-murrer  is  ahvv::ys  in  bar,  and  goes  to  the  merits  of  ^la'^^n  inl 
tlie  cafe  ;  and  thcreu/re  it  is  iniormal  and  improper  in  that  re-  f.r.nal  and  im 
fpee'l;,  for  he  (hould  have  pleaded  to  the  jurifdidion.  Proper  j  >  dc- 

The  deUvery  oF  pofleilion  may  be  inforced  in  perfon,  which  p'lead'to'^rhe*^ 
was  the  old  way;  but  the  writ  of  afli (lance  to  put  perfons  in  juriidiaion. 
poiTtHion,  as  by  way  of  injune.l:ion,  is  of  more  modern  date  (i). 


(l)  ^CQ  Stnbky  V.  hlmvkic,  fojl.  3  vol.275. 

N  n  4  Plan- 


544  pfautati'on0. 

HoBERSEAtf      Plantations  were  originally  members  of  England^  arid  gO* 
V.  Rous.^    veined  by  the  laws  of  Engld?id\  and  perfons  went  out  originally 
plantations  on-  f^jj^^e^f;^  lav/s  of  Erwland.  unlefs  in  foms  ref];ulalions  and 

oi E;^giar.d,  and  cu^toms,  whicli  they  have  a  power  of  making, 

fubjedt  to  the  ' 

iawi  thereof,  unlefs  iJi  feme  cullonis,  which  they  have  a  power  of  making. 

There  have  been  inflances  of  plantation  eftates  being  fold 
in  ti  ls  court,  and  confequently  this  court  m.uft  have  a  po'^er 
of  in  forcing  a  deciee  for  a  fale  upon  the  perfon  ordered  to 
convey. 

His  Lordfidip  mentioned  the  cafe  of  tke  widow  in  Pemifylvama 
and  Hminlion,  where  there  Vv^as  an  order  upon  Hamuion  to  de- 
liver poflefTion, 

His  Lordjjip  held  the  demurrer  to  be  infufhcient,  and  there- 
fore ordered  the  fame  to  be  over-ruled. 


C  54^  1  ■         C  A  P.    XC  .  ! 

Vide  title  Alien. 
Tide  title  Ajjfwers,  Pleas,  and  Demurrers, 

-      Vide        Papifl.  | 
Vide  title  Fur  chafer  'without  Notice » 


CAP.  XCL 

Mdtteu>i  and  Others  v.  the  Governor  and  Company  of  Londan 
Afilirance  and  others.  , 

Cafe  25 §.  ^^"T^  H  E  fliip  Eyles^  as  appears  by  the  bill,  late  in  the  Eaft" 
S.C.  4Vin.28i.  J.  India  Company's  fervice,  was  in  1732  at  Bengal,  at 
^''c°cited  I  Vef  "^^^^''^^  ^^'^  owner  employed  Mr.  James  Halhead  to  inhirc 
^'7^*  'this  fi'lip  in  the  Z^i/^r/^/z  infurance  office  for  500/.  the  adventure 

If  -  policy  or  m  - thereon  to  "commenceyri??/?  her  arrival  at  Fort  St.  George^  and 
i u ran ce  differs  thcHce  to  continuc  till  tlic  faid  fcip,  vvith  her  ordnance,  ap- 
w'hTch  is'c'he'    parelj  ^ifiT.  fhouid  arrive  at  Zj?fi(:/>5/i5  and  that  it  iliould  be  lawful 

memo  rani  am  or 

V  inuies  yf  the  iigresn'isntj  it  fliall  be  made  agreeable  to  the  label, 

f#r 
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for  the  faid  fhip,  in  the  faid  voyage,  to  ftay  at  any  port  or  Motteaux  ^. 
places  without  prejudice,  and  that  the  fhip  was,  and  (hould  be  '^jJ'^^Ji^* 
rated  at  intereft  or  no  intereft,  v/ithout  further  account ;  in 
confideration  whereof  Halhead  paid  15  /,  premium,  being  at  the 
rate  of  ^l*  per  cent,  vv^hich  was  the  current  premium  then,  up- 
on the  (hip  at  and  from  Fort  5/.  George^  and  a  label  of  fuch 
agreement  was,  the  'j th.  Augujl  1733,  entred  irf  a  book,  and 
fubfcribed  by  Halhead  and  two  of  the  directors,  and  the  policy 
fliould  have  been  made  purfuant  thereto  •,  but,  upon  looking 
into  the  policy,  it  appeared,  that  by  a  miftake  the  policy  was 
made  out  different  from  the  label,  and  inftead  of  the  fnip's  be- 
ing infured  from  the  time  flie  fhould  arrive  at  Fort  St.  George 
as  it  ought  to  have  been,  according  to  the  label,  the  infurance 
is  made  by  the  policy  to  commence  only  from  the  departure  of 
the  filp  from  Fort  St.  George  to  London ;  and  therefore  the  Com- 
pany infilling,  that  in  regard  the  fhip  was  loft  in  the  river  of 
Bengal^  and  not  in  her  voyage  from  Fort  St.  George  to  London^ 
the  piaintifts  are  not  intitied  to  recover  on  the  policy,  and 
for  this  reafon  the  plaintiffs  have  brought  their  bill  againfl  the 
defendants,  the  Company,  to  be  paid  500/,  with  intereft, 
having  the  ufual  abiitements  in  cafe  of  lofs. 

The  Ejles  came  to  Fort  St,  George  m  February  1733,  ^^^'^  f  54^  3 
way  to  England-^  but  being  leaky,  and  in  a  very  bad  condition, 
upon  the  unanimous  advice  of  the  governor,  council,  com- 
manders of  fl^ips,  i5'c.  fhe  failed  for  Bengal  to  be  refitted,  and 
after  being  fheathed,  in  her  return  upon  her  homeward  bound 
voyage,  ihe  ft  ruck  upon  the  Engtlee  fands,  and  was  loft. 
Evidence  was  read  on  the  part  of  the  plaintiffs,  to  prove  that 
Bengal W2LS  the  moft  proper  place  for  ihips  to  refit,  and  that  fne' 
went  thither  for  that  reafon,  and  that  this  v/as  a  voyage  of 
necefTity,  and  not  a  trading  voyage,  for  ftie  took  nothing  on 
board  but  water,  provlfion,  and  ballaft.  It  was  infifted  by  the 
plaintiff's  counfcl,  that  though  the  policy  in  that  part  of  it  . 
which  is  called  the  rifque,  is  beginning  the  adventure  f-om 
and  im7nediately  following  her  departure  from  Fort  St,  George^  yet 
that  it  comes  within  the  rule  in  equity,  that  a  conveyance, 
if  different  from  articles,  fliall  notwithftanding  be  made  co;i- 
formable  to  articles,  and  no  inftance  that  articles  have  been 
altered  to  make  them  fimilar  to  a  fubfequcnt  conveyance;  and 
therefore,  upon  this  reafoning,  the  policy  muft  be  made  agree- 
able to  the  original  agreement,  or  minutes,  called  the  lahcl^  for 
merchants  rely  fo  much  upon  the  label,  that  the  policy  is 
rarely  made  out  in  many  inftances,  unlcfs  in  a  cafe  of  lofs. 

For  the  defendants,  the  Company,  it  was  fuid,  that  the 
Eyles  did  not  go  direftly  to  Bengal^  but  to  a  place  called  Alaf- 
fapatan^  which  was  not  in  the  proper  road,  but  for  the  benefit 
of  the  captain,  who  ftaid  there  fix  days  merely  for  the  fake  of 
private  trading ;  that  the  lofs  likcwife  was  not  at  Fort  St. 
George,  or  on  a  voyage  from  thence  to  Engl(Uid\  that  from 
Fort  St.  George  to  Bengal  is  a  hazardous  voyage ;  a  ftiip  might 
fafcr  mkke  the  whole  voyage  from  Fort  St,  George  to  England y 

and 


MoTTEAtrx  ^ijincl  tliefefore  nothing  but  the  flronreft  necefHty  caul(l  -^ar- 
Ailurance.     ^^^^^  ^  voysge,  and  that       IS  impaiiible  hut  thrre  miiil 

be  timber  enough  at  Fort  Sf,  George,  which  is  untIou!>tedly 
the  krgefi  fettlement  belonging  to  the  Eajl-India  Company, 
to  mend  a  leak,  without  going  fuch  a  dangerous  voyage  merely 
to  refit. 

Lord  Chancellor :  This  is  properly  a  queftion  nt  law,  Whetl^ier 
it  IS  "Cuch  a  loft  as  is  v\4thin  the  terms  of  the  policy. 

The  hrfl  confideration  is-j  \¥hat  was  the  real  agreeiys-ent  ? 
'  2diy,  Whether  there  is  any  bre^Gh  of  this  ngresLtient,  by  s 

lofs  within  the  terms  of  the  policy? 

Now  the is  a  memorandum  of  the  agreement,  in  which 
the  material  parts  of  the  policy  are  infertcd,  the  mafter's,  ths 
fliip's  name,  the  premium^  and  the  voyage. 

In  the  label  the  words  are,  at  and  from%,  this  certainly  includes 
the  continuance  at  Fort  8t>  George^  and  iii  the  firfi:  part  of  the 
policy  the  voyage  is  defcribed  in  the  fame  manner-,  but  in  the 
lacier,  according  to  the  ccnftant  form,  it  points  cut  what  fhali 
be  called  the  rifque,  and  the  adventure  there  is  confined  to  the 
departure  only  from  Fort  St.  George , 
[  547  j  It  ii'is  been  contended  on  the  part  of  the  plaintiffs,  that  it 
ought  to  be  conflrjed  equally  the  fame,  as  if  the  words  at  and 
from  were  a£lually  inferted  in  this  part  of  the  policy. 

It  Is  pretty  difficult  to  reconcile  the  firft  part  of  the  policy, 
and  the  latter;  but  the  label  makes  it  very  clear^  for  that  con- 
iideis  the  voyage  and  the  rifque  as  the  fame,  and  therefore  it 
vv as  only  the  miilake  of  the  clerk,  which  ought,  to  be  recliiied 
?tgreeable  to  the  label. 

As  to  the'fecond  quefiion,  Whether  there  has  been  a  breach,, 
or,  ill  otlier  terms,  a  lofs,  this  is  not  fo  properly  determinable 
in  equity. 

Im^  noi- fufTicU  Two  reafons  have  been  affigned  by  the  plaintiff's  counfel  for 
ent  ground  for  ccniing  into  this  court:  Firjl,  That  the  iniiirance  is  in  the 
coming  in'co       name  of  a  truilee:  if  the  truilee  had  rdui<^d  the  cell ni  que  tn//? 

equity,,  that  an  .  ,  .  -it  t  r 

iniui-ance  h  hi  bjs  name  in  an  achon  at  law,  there  might  nave  been  ipme  pre- 
the  name  of  a  tence;  but  upon  this  general  ground  only  of  a  trull;,  I  Ihould  at 
{I'l^^V-v'^e^  ^"^^^^  ^""'^^  determine  all  policies,  without  ^iting  the  company 
r^fiui  que  trtifi  his  the  advantage  of  a  trial. 

name-,  in  an  ac- 
tion' at  law. 

Scec?n-U';,  That  the  lofs  is  plainly  and  clearly  according  to 
the  agreement,  and  if  it  was  fo,  to  be  fure  i  might  determine 
it  here;  but  this  is  far  from  being  the  cafe. 
If  afr'pisdecfv-  ^^.t  general  principles  laid  down  by  the  plaintiff's  counfel 
ed,  x'uigoesto  are  rigirt:.  as  ilrefs  of  weather,  and  the  danger  of  proceeding 
the  ncareirpi?xe,  a  vovare  whcu  a  fliio  is  in  a  decaved  condition:  and  in  fuch 
if  ivpvred  at  die  ^  cafe,  if  flic  Vvcut  to  the  nearcft  place,  I  fiiould  connder  it 
place  f.;n-i  equally  the  fame  as  if  ihe  had  been  repaired  at  the  very  place 
from  wlience  the  voyage  was  to  commence,  according  to  the 
terms  of  the  policy,  and  no  deviation  ( i ). 


wnence  uie 
voyr.g'i  was  to 
ccinnr-;ncc,  aud 
no  Usviadon. 


(i)  Gu'ilpert  V.  Rcadpa^a:^  Park  on  Infurance, 

It 


[  548  ] 
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it  IS  a  very  inaterial  circumftance  that  the  governor  ordered '^ot'^'e a vx 
the  lading  to  be  taken  cut,  to  fliev/  the  neceility  of  the  (hip's  be-  Affurancel^ 
1112:  repaired -3  but  there  is  not  a  fyllable  of  proof  why  fne  inight 
not  h.ive  bten  equally  repaired  at  Fort  St.  George. 

But  l-:.cre  is  one  part  of  this  cafe,  which  differs  from  all  others 
whatever,  and  that  is,  as  to  the  certain  time  the  voya?;e  was  to 
commence.  Now  the  fact  is,  that  the  (hip  was  loit  in  July 
173':;,  three  weeks  before  the  time  of  making  tiiis  policy ;  fo 
that  clearly  the  ihip  was  not  at  Fort  St.  George  2t  the  time  the 
agreement  was  made,  a'ld  therefore  it  is  a  materia]  confideraticn 
whether  tliis  comes  within  the  agreement. 

For  the  plainrilfs  indeed  it  is  infilled  fne  was  at  Fort  St.  George 
the  February  before  in  her  voyage  to  Enghfdd^  arjd  that  as  fne 
went  cut  of  neceiTity  to  Bengal  lor  the  fake  of  repairing,  that 
circun){l:ance  mufl:  be  laid  intirely  out  of  the  cafe,  and  the  coni- 
iliencement  of  the  adventure  mjjii  be  dated  from  this  February 
>vhen  fne  came  with  full  intention  to  proceed  for  Fii^Jand,  This 
bbfervatioji  perhajDS  may  be  a  very  niptcrial  one,  but  it  Is  pro- 
per merchants  fhould  determine  what  is  uuial  in  thvie  cafes. 

A  quediOn  arofe  upon  fettling  the  iffues,  Y/Iir,J.:er  the  vvords 
in  the  rifque,  beginning  the  adventure  from  and  imm.ediateiy 
following  her  departure  from  Fort  George^  could  net,  accor- 
ding to  the  natural  conftruiflion,  be  rtferred  to  her  firit  anival  at 
Fort  St.  George  in  her  way  to  Efiglnnd? 

Lord  Chancellor:  There  was  a  cafe  before  me,  upon  a  trial  where  the 
'at  Guildhall  J  where  the  ov/ners  of  this  very  fhtp  Edes  wcie  the  words  at  and 
plaintifFe,  and  the  Royal  Afurance  Company  defendui-ts;  and--£^,'^!4l^'^^'J.,^^ 
it  was  then  debated,  'V/hethcr  tl}e  v/ovds  at  -Cindifrcin  Bengal  to /w^/ io  iaiplied, 
England,  meant  the  firit  arrival  of  the  ihip  at  Bengal P    And  it  ^'^^fto„|j^^in"'J^U 
was  agreed  the  words  firjl  arrival  were  implied,  ai\d  aKvays  un-  des. 
derflood  in  policies;  for  the Je  reajhns  his  LordJJjip  di reeled  the  ijjiics 
in  the  manner  hereafter  mentioKed  ( i). 

It  was  infilled  by  the  courjfc}  for  the  Company,  that  /ir;/- An  agent  for 
head,  at  the  time  he  came  for' the  policv.  flioi-dJ  iiave  comnared      ^^^-n^rot  * 
It  With  the  labels  that,  m  caie  oi  a  variation,  it  might  have  Deen  feichesthe  uoli- 
ire£liiied  upon  the  fpot,  before  lie  took  away  the  policy;  and  "^y*  not  oblij;ca 
therefore  the  ditFerence,  though  a  material  one^  i^i^'^  ^^ov^^  pre- Jy-J^^^]^"^)^^^.'', 
vail. 

There  is  no  colour  for  this  obje£lion,  becaufe  Halhcad  was 
a  mere  agent  or  fervant  to  the  owfier  of  tbe  ihip,  and  not  at  all 
hecefi'ary  that  he  fhould  be  fo  exacl  as  to  compare  i'je  label  and 
plic^  at  the  time  he  fetched  it. 

His  Lord/Jjip  ordered  the  parties  to  proceed  to  a  trial  at  law  ia 
the  court  of  CommoirFleas  in -Lc/Vi/^/;,  tiic  next  term,  upon  the 
following  illues. 

Flrfty  Whether  by  the  label,  v/hereon  the  policy  was  made 
out,  it  was  agreed  or  intended,  that  the  adventure  on  the  fhip 
Eyles  fhould  begin  from  and  inmiediattly  on  her  firil  arrival  at 
Fort  St.  George,  in  her  liomcward-bcund  voyage,  or  at  any 
Other,  and  what  time  ? 


;re  are 


(1)  See  ChiHy  v.  Set.oiri,  pojl.  2  voL  359. 

Secondly^ 


poHc?  of  Sinriitunce. 


MoTTKAvxo'.     Secondly^  Whether  the  lofs  In  July  1733  was  a  lofs  during 
^uraBte,**    ^^^^  voyage,  and  according  to  the  adventure  which  was  agreed 
upon,  or  intended  to  be  infured  by  the  faid  label  or  memoran- 
dnm?  (i)  - 

N.  B.  O^z  a  trial  at  Guildhall  if /^^  Jury  found  againjl  the  Company 
m  both  ijfues* 
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Pci|t{0n0v 

(A)  u^/  what  time  Portions  JJjall  be  raifedy  or  Reverfionary  EJlafeS: 
or  Terms  fold  for  that  Purpoje^  ~ 

(B)  R.ule  as  to  the  Co?fderatioJh 


(A)  At  ivhat  time  Portions  fhall  he  raifedy  or  Reverfionary  Efate^ 
or  Terms  fold  for  that  Pt4rpofe, 

Michaelmas  Term,  1737. 
Stanley  v.  Stanley. 

Cafe  259«  T  ^^^^  ^^"^  ^^^s  cafe  laid  down  by  Lord  Chancellor,  as  a  gene- 
«.t.     T     •     A  ral  rule,  that  if  there  be  a  term  for  years,  or  other  eftatc 

where  there  IS  a        .     ,        '     ^         -  .  /       /  , 

term  ior  years  nmitcd  to  truitees  lor  railing  |)ortions  ror  daugnters,  payable 
for  raifmg        at  a  certain  time,  which  is  become  a  veiled  intcreft,  they  fiiall 

S/pIpCkat  ^^^^t  ^^'^  ^^^^^^  ^^^^  ^^^^^^  mother  (i),  imlefs  fomc 
accrtain  time  intention  appears  to  poftpone  it,  and  if  there  does,  the  court 
eft  Th^^^'^i"  11  ^'^'^^^  always  take  notice  of  fuch  intention,  and  potlpone  it  ac- 
jiotftay'tUi  the  cordingly;  and  the  latter  cafes,  Broome -v,  Berleley^  2  Wms, 
c^eath  of  father  484,  and  Others,  fhew,  the  court  will  lay  hold  of  very  fmail 
S'To°rni''n"^  ^'^^  fpeak  the  intent  of  the  parties,    to  hinder  the 

lay  hold  of  the  railing  the  portions  in  the  life  of  the  father  and  mother'^. 

jflightcft  circuBi- 

flance  in  a  fettlement,  that  fhews  an  Litention  to  poftpone  the  ralfing  them  in  the  life  of  the  father  ani 
■mother.  *  Corbet  x-- Maid weil;  a  Vera.  640  (2). 

(j)  So  Gerrard  V,  Gerrard,  2  Fern,  (2)  Butler  v.  Dtmcomh,  I  P. 

458.  I  P,  IF.  452.    Graves  v.  Mad^fi/on,  Pierpoint  v.  Lord  Cheney,  i  P.  W.  488. 

P.  Jones  y  201,     Stamfortbv.  ^tanifo;th,  Rerefoy       New  I  and,  2  P,  fV.  93. 

2  P  ij-n,  460.   Sauilli;  v.  SavilL^y  1  F.  fenhill  v.  Danfey^  2  P.  //'^.i  79.  Brome  v. 

a;  6.    iW^'-f  V.  Sandy  Si  i  P.  /F.  74)7.  Barkley,  zP.PF.  ^8^.  E-zrly^  v.  E^-jel 

Hebbleih'Lvaite  v.  Cartzvright ,  Ca,    iemp.  2  P.        659.  Stevens  v.  Dethkk^   poji^  3 

yi/i?.  31,     i^W/  V.  CV<!r/Vr,           2  vol,  \o],  -i^g.  Churchman  \.  Har%iey,  Afiib.  t,^^. 

554.     Swiikv,  EnjanSy  Amb,t\i.    Lyon  Ccn<way  V.  Contvay,     ^~Br$.  Cha.  Rep. 

v.;  T'/:;^'  Duke  of  CbanacSj  i.c/}.  3  vol-  416.  267, 

It 
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It  was  declared  by  Lis  Lordfhip,  that  the  three  daughters,  STANtiyw, 
plaiiuiiTs  in  the  crofs  caufc,  are  not  intitled  to  have  either  of  S'^^^^*''* 
their  portions  of  8000/.  or  intercft,  or  maintenance  in  refpe6i; 
thereof,  raifed  out  of  the  reverfionary  term  of  500  years  dur- 
ing the  life  of  their  mother  ( i  )• 


(i)  The  above  noticed  rule  Is  fo  well  the  Regifler's  book;  which  howtver  th« 
cftablifhed  by  authorides,  that  ie  feems  reader  will  lind  in  Re^.  Lib.  B.  1737* 
unneceilary  to  Hate  this  long  cafe  from    fol.  120. 


Edmund  Ohden,  Efq.    PlalntliT.        £         \  ' 

'A  1  November  the 

William  Ohden^  an  Infant,  and  Heir  Apparent  of  1 

the  Plaintiff,    by  his  Guardian,  and  feveral  >  Defendants. 


Othen 


Cafe  2'5o, 

JT/^  I L  L  I J  M  Ohden,  deceafed,  being  feifed  in  fee  of  2.^\rta\n^?.gxoCi 
^    confiderable  real  eftate,  fubjea  to  a  term  of  600  years,  5^^!"^'°^^^^^^^^^^ 
created  by  his  marriagc-fettkment,  and  v/hich  was  vefted  in  that  it  a  all  b  a 
truftees  for  raifing  5000/.  after  his  death,    for  his  daughter  ^"^^^^  once 
Mary,  wife  of  William  Gli^(fon^  did,  by  his  v/ill,  dated  the  2>^^^'^  rlk<U}ut  o£ iht. 
oi  January i  dire£l,   "  that  his  debts,  legacies,  and  fu~  rents an.l profits, 

neral  expenccs,  and  alfo  the  5000/.  iliould  be  raifed  and  f'''^^  ^''^^^^ 
paid  out  of  his  perfonal  eftate,  but  if  that  was  not  fufficient,  thatfmn, 
he  devifcd  to  Walter  Bond,  {^c,  and  their  heirs,  his  lands 
in  Corfe  Pool^  Penlick^  tffc.  in  truft  to  fell  the  fame,  or  a  part 
"  thereof,  to  pay  his  debts,  legacies,  and  funeral  expcnces,  and 
alfo  the  5000/.  and  fuch  part  as  Oiould  not  be  fold,  he  devifed 
*^  to  the  fame  ufes  as  his  manfion-houfe,  and  which,  by  his 
**  will,  together  with  ail  other  his  lands,  he  devifed  to  the  fame  , 

truilees  for  500  years,  in  truft  to  receive  the  rents,  ilTues 
•*  and  profits,  and  to  apply  fuch  part  thereof  as  tliey  fnould 
think  fit  yearly  in  the  education,  placing  out,  and  maintenance 
of  his  two  natural  fons,  the  plaintijf  a?ul  defer: da?it  Y'^iWiam 
Okeden,  tmiil  they  attained  2^  years^  and  for  railing  5000/.  the 
plaintiff's  portion,  if  he  lliould  live  to  that  age,  and  to  apply 
yearly  fuch  fums  as  are  ncceffary  for  the  fupport  of  the  man- 
fion-houfe, ISc*  and  to  pay  Mary  Morgan  ^ol.  a  year  for  life; 
and  after  the  expiration  of  the  term,  he  devifed  the  faid  pre- 
miffes  to  the  defendant  the  plaintifl''s  brother  in  fl:ri£l  fettle- 
ment,  remainder  to  the  plaintiff  in  the  fame  manner,  remain- 
*^  der  in  fee  to  his  own  right  heirs,  and  made  the  truflees 
"  executors." 

The  teftator  died  in  Septe fn.hr,  I  7 18,  leaving  Alary  Glljfon 
his  only  legitimate  ifiue,  who,  with  her  huiband,  died  foon 
after  iineil.ue;  and,  upon  their  fo  dying,  their  two  daugh- 
tcrti  became  iiuiticd,  as  theii  reprefeuLativcs,  to  the  faid  5000/. 

and 
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SS^  PO?tf0!t0. 

Okedeit  t/.   ^^-^^  intered  from  the  teftator^s  death,  and  alfo  the  reverfion  la.. 

UkEDEN.        r  r    1  t      n  ■ 

iee  01  the  real  eitate. 

I'he  bill  charges'  that  the  plaintiff  hath  applied  for  payment 
of  his  5000/.  and  that  the  defendant  Okedhiy  being  let  into 
pofrefiion  of  the  trull  eft  ate  by  the  truftces  of  the  500  years 
term  before  his  age  of  25,  had  ever  fnice  applied  the  renis  and 
profits  thereof  to  his  own  ufe,  and  refafes  to  confent  to  a  fale  to 
fatisfy  the  plaintiff's  demand,  and  therefore  prays  that  fuch  part 
of  the  fa  id  eftate  may  be  fold  as  will  fatisfy  his  demarid,  and 
that  the  defendants,  the  daughters  of  Mary  Gl'ijfjn^  may  be  paid , 
and  the  eftate  difeharged  of  their  demands. 

The  principal  qneftion  was,  Whether  upon  the  conPLru£lion 
of  this  will  the  court  can  decree  a  fale  of  the  truft  eftate  .'' 

Loi-:l  Chancellor  :  The  intention  of  the  teftator  is  clear  to 
me,  that  tlie  funi  of  500,0/.  was  to  be  raifed  out  of  the  rents 
and  profits,  and  not  from  an  abfolute  faie,  unlefs  from,  mere 
neceihty;  and  what  the  court  would  do  in  fuch  cufe,  is  another 
confideration  ( 1 ). 

The  dirciSling  the  trullees  to  pay  yearly,  money  for  the  rer 
pairs  of  the  maniion-houie,  farm-houies,  plantations,  Isc.  is  a 
itrong  indication  that  the  truilees  ihould  keep  poilcmon,  till  the 
defendant  JViUinni  Glceden  arrived  at  his  age  of  25. 

I  do  not  think  that  the  dire£ling  a  grofs  fum  to  be  raifed 
v/ill  ncceffirily  imph/,  that  it  ftiall  be  raifed  at  oncC;,  and  this 
was  fettled  in  tlie  c:ife  of  Evelyn  v.  Evelyn,  2  V/^'ws,  for  it 

may  be  raifed  out  of  the  rents  and  profits,  and  fo  laid  up  till  it 
amounts  to  tlniL  fum. 

The  age  of  25  in  this  will,  is  the  time  fixed  for  tlie  pay- 
m.ent,  b\it  i  do  not  thiiik  it  the  time  fixed  for  the  raifing,  for 
the  teftator  h;is  direded,  if  there  ftiould  be  any  furpius,  that 
it  fnould  be  paid  to  the  reverfioner,  and  the  natural  confe- 
quence  would  have  been,  if  William  Gkcden  had  died  before 
25,  that  what  had  been  received  out  of  the  rer.ts,  would  have 
been  the  money  of  The  reverfioner,  and  muit  have  been  paid 
over  to  him. 

Yv^hether  the  teflator  computed  right  as  to  the  value  of  this 
eftate,  is  nor  material,  for  the  viev/  and  intention  is.  to  be  rc:^ 
garded  on] v. 

The  confideration  is,  hovv^  far  this  court  will  controul  the 
original  and  natural  import  of  the  teftator's  v/ords,  fo  as  to  de° 
cree  a  fale. 


(i)  "By  a  liberal  conilruction  of  the 
words  rents  2sv^ prcfits,.,  rhey  generally  in 
a  will  include  a  ciircClion  10  jdl  or  rnfrrt- 
gage,  efpecially  when  in  favour  cf  debts 
and  pornons;  becaufe  a  devife  of  rents 
and  profitb  will  at  law  psfs  ths  lands. 
See  hingon  v.  Foley ^  2  Cha.  Ca.  205. 
Trf^Jord  V.  jpton,  l  P.  W.  418.  Mills 
V.  BaUsy  3  P.  JV.  7,  8.  Grc:?2V.Belchc:r, 
ante  596,  Hall  v.  Carter j  pojt.  2  vol.  338. 


Gihfonv.  Rogers,  .a!7ih.  03.  Barnes  v.  Dixon^ 

1  Vef,  4!.  hecus  vyhere  any  lubfequent. 
words  l  eitraiii  the  meaning  of  thofe  w  ords 
to  ammal  profits,  or  to  the  receipt  of  the 
rents  and  profits,  as  they  accrue.  Ivy  v. 
G liberty    2  P.  W,  13.  Evelyn  v.  E-velyn, 

2  P.   /fT    666,'    Mills  V."  Bards,  3  p. 

IV.  2.  Green  v.  Belcher ^   ante  506.  S/yiall 

V.  JVing,  3  Bro,  P.  C.  59^. 

There 


There  liave  hcQn  ir  great  many  Urong  cnfes  cited  to  tlv.s  ^q.^'^^^^^* 
piirpsfe,  but  they  do  not  come  up  to  the  prefcnt  cafe  i  tlie 
.jS.rH-,  the  cafe  of  Bro-As  v.  Bafiks^  the  fecond  /=c'j'  v.  Giluert 
Olivers,  /Vcr.  ?7/ C/W.  58-^.  and  zJVms.i^^  Jo/ies  Vc  ly^arrn^n^ 
before  Lord  Chancelvor  King^  Trafford  v.  Afiosi  (1)5  Barry  v* 
AJhkainy  2  /^r-'i.  26.  The  cafe  of  Sheldon's!.  Dormer  (2)  goes  upoit 
the  point  of  rie-ceffiry, 'tlrat  the  annual  rents  and  profits  v/ould 
notp  \\\  a  yaft  tract  of  tim^,  pay  the  money;  bendes^  in  that 
cafe,  ihe  very  faleof  the  ellate  itfclf  would  notanfv.-er  the  4CC0A 
charged  upon  it. 

Jy-y  V.  Gilo€rt  is  Mot  a  cafe  in  point  for  the  defendant  the  re- 
verlioneTj  and  indeed  it  is  impoffibie  that  thefe  cafes  arifmg  upon 
wiH-s  iliouldtaily  in  every  refpe(S!:j  yet  it  certainly  is  a  very  i^iZ-ong 
cafe  In  favo-ar  of  th€  reverfioner* 

It  has  been  truly  fald,  that  this  court  have  laid  great  ftrefs  Tlus  ce^-rt  lavs 
43pon  a  particular  time  being  appointed  for  the  payment,  and  have 
^'idarged  the  power  of  truilcss^  in  order  to  raife  £he  money  WItll-  .being  aripoiutsd 
III  ihe  tl-nie.  t^-e  P^ja^-enn 

'ikerefore  liere  the  furpl^as  profits  m^qr  and  above  the  50  have^enSgetT*^ 
per  nfn-jiim  annuity,  and  the  maintenance  to  Edmund^  flrall  be  ap-  the  power  of 
plied  towards  the  difcharge  of  the  5000/.  but  if  the  furpius  pro- .^f'-^^^^-^^'^®^^^^* 
iks  will  not  be  fyfficient  to  anfwer  the  piirpofc,  then  I  fhail  be  Jj-Qe,'"* 
ikfon^j  inclined  that  the  eflate  fliall  be  fold  to  make  up  the 
deliciency.. 

it  is  abfitrd  to  fuppofe  that  the  defendant  William  Okcden 
;was  iiicltied  to  be  let  into  polTeilion  before  he  attained  his  age 
€>l  25,  a&  both  he  and  his  brother  were  to  have  a  maintenance  ["  55^  J 
till  that  .age,  -and  therefore  the  truftces,  by  letting  him  into 
poiTeluon  of  the  rente  and  profits  before  that  age,  have  abufed 
their  truft'^  for  as  d:iey  have  managed,  how  was  it  poUlble 
diat  the  5000/.  could  be  raifed  by  the  time  the  plaintiff  came  to 
the  age  of  25. 

I  will  not  iramedrateiy  decree  a  faie,  till  the  truilees  have 
accotanted  for  the  furplus  rents  and  profits  (3)  ;  for  it  is  hard  the 
reverfioner  IhouUl  fufier  by  the  fale  of  the  eftate,  when  it  mi'^^lit 
have  been  .quite  cleared,  if  the  truftees  had  faithfully  executed 
dicir  truft. 

His  Lordjljip  ordered  it  fliould  be  referred  to  a  A'luilcr,  to  ta'ke 
an  accoiin,t  oi'  the  rents  and  profits  of  the  truii:  eibite  devifed  to 
tlie  trullees  for  the  term  of  500  years,  accrued  from  the  deatli 
of  the  teftator  JVilliain  Oheden^  until  tlic  defendant  IV'tli'uvn  Oh.'- 
dcH  attained  twenty  live  years,  tliat  have  been  received  by  rh.e 
try  (lees,  or  by  the  defendant  IVUluim  Olwden^  and  his  Lcrdjljip 
declared,  that  tlie  defendants  the  trulkes  are  anfwcrabic  for 
fo  much  tliereof  i^s  have  been  received  by  the  defendant  //O'/- 
/iiiv;;  Ohedm^ 

(1)  I  P.  f/^4iS.  S.  C,  5000/.  and  intcrcll,  then  hii  Lv-rdib'^ 

(2)  %  Fern.  3  JO.  S.  C.  relerved  tlie  confideratior^,   hew  tht-.rur- 

(3)  And  if  what  ihall  appear  due  plus  fliould  be  laifcd.  Lib.  U,  1;  5^'. 
«pon  the  baiauce  of  the  rents  and  pro-  lol. 

fiti  l]3.all  not  be  fu^licieiu  to  raue  the  laid 


No-vemberthe     Philadeifhia  Boycott  Sophia  CottoJt^  Hcjler  Maria 
»4t^  :^733*         Cotton^  and  Sidney  Arabella  Cotton,  th^  iom  i^xr- 
viving  Daughters  of  Sir  Thomas  Cotton^  ~Bart. 
•  deceafed,  and  Dame  Philadelphia  his  Wife, 


Piaint-itTsv 


Sir  Robert  Salifbury  Cottonj  Llnch  Salifaury  Cotto?i,  )  D-'^end 
Cotton  Ki/Jgf  and  John  CreiVy        — — —  } 


ants. 


Wliere  there  is 


C'a{p  l6l     "Q      indenture  of  the  27th  of  July  1687,  Sir  Robert  Cotton 


and  dame  Hsfter  his  wife  did  covenant  to  levy  a  fine  to 
a' power  to  truftees  and  their  heirs  of  the  capital  mefiuage,  of  Lewenez^  and 
charge  an  eflate  lands  thcreunto  belonging,  and  of  feveral  eftates  in  DenbighJlAre 
fii'm/if  implies  therein  mentioned,  to  the  ufe  of  Sir  Robert  and  dame  Hejler  for 
a  power  to  charge  their  lives,  and  the  life  of  the  furvivor,  without  impeachment  of 


^'^t^^ft^l'k^'^^  v/afte,  remainder  to  Thomas  Cotton  their  fecond  fon,  remainder 
wife  (i).  "  truitees  to  preferve  contingent  remainders  ;  to  the  firft  and 
other  fons  of  Thomas,  in  tail  male,  and  after  divers  remainders,  to 
the  ufe  of  dame  Hejler  fand  her  heirs,  with  a  provifo,  that  it 
fliould  be  lawful  for  Thomas  Cotton,  or  any  other  tenant  in  tail  in 
poffeffion,  after  the  death  of  Sir  Robert  and  Hejler,  by  any  deed 
or  will  executed  by  them  refpe6lively,  in  the  prefence  of  three 
or  more  v/itnelTes,  to  limit  any  part  of  the  fame  lands,  not  ex- 
ceeding5oo  /.  a  year,  to  a  wife  for  life  for  her  jointure,  and  a 
power  alfo  lor  Thomas  Cotto?j,  and  the  other  tenants  in  tail  in 
poflefFiOn,  to  charge  any  part  of  the  lands,  not  exceeding  500 /» 
a  year,  for  portions  for  his  younger  children,  fubje6l  to  a  power 
of  revocation  in  Sir  Robert  and  dame  Hejler,  and  the  furvivor  of 
them  by  deed  or  will. 

About  1690  Thomas  Cotton,  then  become  the  eldefi;  fon  of  Sir 
Robert,  intermarried  with  Philadelphia  Linclx,  and  by  indentures 
of  leafe  and  releafe  in  1701,  Sir  Robert  covenanted  that  Hejter 
fiiould  levy  a  fine  of  the  premifles  therein  mentioned  to  the  ufe 
[  ]        Thomas  Cotton  (afterwards  Sir  Thomas)  for  life,  with  power 

to  commdt  waite,  remainder  to  truftees  to  preferve  contingent 
remainders',  remainder  to.  P/ji/W^^/;'i<3:  for  her  jointure,  rem.ainder 
to  truftees  for  500  years,  without  impeachment  of  wafle,  re* 
mainder  to  Sir  Robert  Cotton. In  fee. 

The  term  of  500  years  was  in  truO-,  that  if  Thomas  (hould 
die,  leaving  any  daughter  or  daughters,  or  younger  child  or 
children  by  Philidelphia^  living  at  his  death,  it  fnould  be  lav/-, 
ful  for  the  trufhees,  or  the  furvivor,  or  the  executors  of  the 
furvivor,  by  rents  and  profits,  or  by  demife,  mortgage  or  falc. 
of  the  term,  or  by  felling  timber,  or  by  any  means  they  fliould 
think  fit,  or  moil  for  the  advantage  of  fuch  younger  children 
to  raife-fuch  fums  of  money  for  the  portions,  or  yearly  main^ 
tenance  of  fach  children,  videlicet,  if  there  fhould  be  a  fon,  and 
but  one  younger  child,  3000/.  and  if  two  or  more  younger 
children,  then  5000/.  to  be  equally  divided,  to  be  paid  to  the 
daughter^  at  185  or  marriage,  which  lhali  firfb  happen,  and  to 

(i)  Hall  V,  Carter,  pojl.  2  vol  358. 
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tlic  fons  at  21  ;  and,  till  fuch  portions  fhould  be  payable,  fliould  Boycot  v. 
pay  to  fuch  younger  child,  if  but  one,  6o/.  a  year,  and  if  more,  ^^tton. 
50/.  a-piece,  at  Lady-day  and  Michaelmas^  provided,  if  any 
daughter  or  daughters  fhould  have  attained  18,  or  be  married 
in  the  life  of  Thomas  Cotton,  and  their  portions  unpaid,  or  if  any 
fon  fhould  attain  21,  in  Thomas  Cotton  %  life -time,  and  their  por- 
tions unpaid,  then  the  portion  of  fuch  child  or  children  fliould 
be  paid  to  them  in  twelve  months  after  the  death  of  Thomas  Cot^ 
ton,  or  as  foon  afterwards  as  might  be,  and  in  the  mean  tim^e, 
thefaid6o/.  and  50/.  yearly,  or  the  intereil  of  their  portions 
for  a  maintenance. 

Dame  Hefler  died  in  1709,  and  Sir  Robert  Cotton  in  December  The  principal  of 
17 1 2,  without  revoking  or  altering  the  ufes  of  the  deed  of  ^^"^^  p^fd^to'^fon- at 
I'jih.  oi  July  16K7,  leaving  feveral  children,  particularly  27'i5;7mj- daughter* 
Cotton^  his  then  eldeft  fon,  who  entered  upon  the  eftates  limited  ^^zi  or  mar - 
in  ufe  to  him  by  the  deed  of  July,  1687,  and  had  12  children  by 
Ph'iladelhhiay  and,  being  minded  to  increafe  her  jointure,  exe  -  cent.  t>er  ann. 
cuted  a  deed-poll,  dated  the  3 ill  of  July  17 14,  whereby  he  did       ^^^'^  death 
limit  the  capital  meffuage,  with  the  lands  and  appurtenances  i'l  to  the^payment 
Lewenezj  and  feveral  other  lands  in  Denhighjhire^  whereunto  the  che.cof. 
power  did  extend,  and  which  were  then  under  the  yearly  value  ^  '^^^^  mtereft 
of  500/.  to- the  ufe  of  P/j//^zfl'£'//»/6/<7  and  her  affigns,  after  his  dc- cunuhte'du 
ceaie,  for  life,  as  a  further  increafe  of  her  jointure  \  and  as         po.tions  aro 
further  provifi on  for  his  youn^jer  children,  did  execute  another  P'^'  -'^j'' 

J      1       Ml        11  <^       r    ^       n  •  •  1       11       ^  0- paid  annual- 

aeed-poii,  aatecl  tne  iit  01  ^^ig^-yl  ^7I4j  I'ct^i^'ing  the  deed  or  ly,  fji- ir  ij 
the  27th  of  July  1687,  and  that  of  the  31(1  of  Juh  1714J  and  S'-^en  as  a  r*- 
that  he,  in  purfuance'  of  the  power  given  him  for  railing  portions  "^^^1"'^^''^ 
for  younger  children,  did  charge  the  refidue  of  the  inciTiiages,  till  the  principal 
lands  and  premines  comprized  in  the  indenture  of  the  27th  of  "^^^^^^^^ 
July  1687,  and  not  limited  by  the  faid  deed-poll  to  his  "wife  ;  ajid  af- 
ter her  deceafe  (WdS.  charge  the*  feveral  prcmirFes  and  appurtenants 
therein  mentioned,  with  the  fum  of  675  /.  for  the  portion  of  his 
fon  Stephen  j  675  /.  for  John  ^nlifbury  Cotton  \  675  /.  for  Lynch  \ 
675  /.  for  the  ^Vcdntxi^ Philadelphia  Boycot  -^  675  /.  for  the  plaintilF 
Sophia;  675/.  for  the  plaintilF //^/^^r  Maria -y  {or  Sidney    [  554  ] 

Arabella  \  and  675  L  for  Vere fuch  portions  to  be  paid  to  fuch 
children  as  ihould  have  attained  21  before  his  death,  within  one 
year  after  his  death,  and  to  fuch  child  as  Ihould  be  under  21  at 
his  death,  to  be  paid  to  his  fo?js  at  21,  and  to  his  daughters  at  2r, 
or  marriage,  which  Oiould  firft  happen,  the  refpcdlive  portions 
to  be  paid  with  inter  ejl  at  five  per  cent,  per  iXiXV^from  his  deaths  to 
the  payment  thereof. 

Sir  Thomas  Cotton  died  the  12th  of  June  1715,  and  appointed 
AdimQ  Philadelphia  iblc  executrix  of  his  will,  and  left  nine  chil- 
dren, Robert^  tlieii  Sir  Robert^  Stepheny  John,  Linch,  the  plain- 
tiffs, and  alfo  ycre. 

In  1716,  dame  Philadelphia  intermarried  with  Thomas  King, 
Efq;  fince  deceafed,  and  by  the  tleath  of  Sir  Tlcnias  Cotton,  ti.c 
plaintiffs,  and  alfo  John  Salijbury  Cotton,  became  intiiJed  to  their 
lliares  of  the  5000/.  with  intereit  from  18,  arid  to  the  fum  of 
675  /.  a-piece,  limited  to  them  by  the  d:cd  of  the  ill  oi  Jugnji 
17 14,  with  intereit  from  the  devuh  of  Sir  Thomas^ 
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Philadelphia  had  fewo  cKildren  by  Mr.  King^  Thomas  and  Cot^ 
King. 

In  1727,  Stephen  Cotton  died,  having  made  his  will,  and  ap- 
pointed Sir  Robert  Sali/bury  Cotton^  his  brother,  fole  executor  and 
refiduary  legatee. 

On  the  2 1  ft  of  March  1728,  John  BaUPoury  Cotton  being  above 
216,  died  intejlate  and  tmmarried^  having  received  very  httle,  if 
any,  of  the  faid  fums,  and  adminiftration  vi^as  granted  to  dame 
Philadelphia  hx^  mother. 

About  September  fj-^OyFere  Cotton  died  inteftate  and  unmarried 
at  the  age  of  16,  having  received  very  Httle,  if  any,  of  the  fhares 
due  to  her  of  the  faid  feveral  fums,  and  adminiftration  was  grant- 
ed to  Philadelphia  her  mother. 

Dame  Philadelphia,  Thumas  King  the  elder.  Lynch  Cotton,  and 
the  plaintiffs  came  to  an  agreement,  dated  the  2d  of  OBober 
1734,  whereby  Thomas  King  and  dame  Philadelphia,  in  con- 
fideration  that  the  plaintiffs  had  agreed  to  releafe  all  their  claim 
on  account  of  the  perfonal  cftate  of  Sir  Thomas  Cotton,  and  the 
rents  of  the  Denbighjhire  eftate,  received  by  dame  Philadelphia 
after  her  marriage,  did  agree  to  convey  to  the  plaintiffs  all  their 
right  and  intereft  in  the  perfonal  eftate  of  John  Salijbury  Cotton 
and  Vere  Cotton, 

Thomas  Kingt  the  cider,  died  2ho\xt  January  1734-5,  having 
bequeathed  kis  perfonal  eftate  to  dame  Philadelphia,  and  ap- 
pointed her  fole  executrix. 

In  purfuancc  of  the  agreement  abovementloned,  by  a  deed, 
dated  the  28th  cf  March  1735,  Philadelphia  affigned  to  the 
plaintiffs  all  her  parts  and  proportions  of  the  perfonal  eftatcs  of 
John  Salijhury  ^Catton  and  Fere  Cotton^  which  were  Vefted  in  her, 
To  hold  to  the  plaintiffs,  as  their  eftates  in  equal  ftiares,  and  ap- 
pointed them  her  attornies  to  receive  the  fame. 

The  plaintiffs  having  attained  the  age  of  1 8,  have  brought 
their  bill  againft  Sir  Robert  Salijhury  Cott&n  and  the  truftees, 
praying  that  their  portions  may  be  raifsd  and  paid  in  purfuance 
%.  SSS  }  of  the  deed  in  1701,  and  alfo  the  675  /.  a-piecc,  charged  on  the 
eftate  in  Denbighjhire,  with  intereft  from  the  death  oiSix  Thomas 
Cotton,  and  alfo  for  the  plaintiffs' fhares  of  the  eftate  of  John  Salif- 
hury  Cottony  with  intereft  from  his  age  of  21,  and  alfo  for  their 
{liares  of  the  eftate  of  Vere  Cotton, 

Lord  Chancellor :  It  is  admitted  in  the  caufe,  that  the  whole  of 
the  landii  charged  did  not  amount  to  above  ^ooL  per  ann,  that 
Vere  Cotton,  one  of  the  daughters  of  Sir  Thomas  Cotton,  died  at 
the  age  of  16,  and  that  John  Salijbury  Cotton,  one  of  the  fons, 
died  at  or  about  the  age  of  27. 

The  firft  queftion  is,  Whether  Sir  Thomas  Cotton  qovX^  charge 
intereff? 

The  fecond  queftion,  Whether  he  has  fo  charged  it,  tliat  it 
may  be  annually  received,  or  whether  it  muft  be  accumulated  and 
paid  by  way  of  principal  fum  at  the  age  of  2 1  ? 

The  third  queftioH,  Whether  the  fum  of  675/.  M'-as  tranfmif- 
fable  at  the  death  of  Mrs.  Vere  Cotton  at  i6;  or  fniks  into  the  real 
cllate  for  the  benefit  of  the  reverfioner  ? 

Ai 
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As  to  the  firft  queftion,  I  am  of  opmlon,  that  Sir  Thmas  Boycot  v. 
Cotton  could  charge  the  eftate  with  intereft,  for  where  there  is  a 
power  to  charge  an  eftate  with  a  grofs  fum,  it-likewife  implies  a 
power  to  charge  it  with  intereft,  becaufe  it  may  be  necefPary  that 
intereft  fhould  be  given  by  way  of  maintenance,  for  there  may  be 
no  other, 

.  This  court  has  been  fo  liberal  in  their  conftru6lion,  that 
they  have  charged  land  with  intereftj  even  before  the  portion 
has  vefted. 

It  was  objected  by  the  counfel  for  the  defendant  Sir  Robert 
Salifoury  Cotton^  that  this  is  a  power  to  charge  an  eftate  in  re- 
verfion  only,  and  it  has  been  truly  faid,  that  this  court  has  been 
very  careful,  that  real  eftate  in  the  hands  of  the  heir  ihall  not  be 
overburthened. 

But  the  rule  does  not  prevail  in  the  prefent  cafe,  becaufe  it 
appears  by  the  fettlement  in  1687,  that  regard  was  paid  to  the 
prefervation  of  the  eftate  for  the  reverfioner,  the  intention  being 
chiefly  to  make  a  large  provifion  for  younger  children,  and  Sir 
nomas  Cotton  has  fubfequently  charged  the  whole  value  of  the 
eftate  for  portions. 

If  Sir  Thomas  could  therefore  exhauft  the  whole  eftate,  by 
charging  of  principal  fums,  then  where  is  the  difference,  if  he 
exhaufts  it  by  charging  partly  intereft,  and  partly  principal,  or  by- 
principal  only. 

As  to  the  fecond  queftion,  I  am  of  opinion  that  the  intereft: 
ought  not  to  accumulate,  but  to  be  paid  annually,  for  when  it 
is  given  at  the  rate  of  5  per  cent,  the  natural  conftru6lion  is,  that 
it  fliould  be  paid  annually,  and  becomes  due  every  day,  for  it  is 
given  as  a  recompence  in  the  mean  time,  till  the  principal 
is  due. 

As  to  the  third  queftion,  I  am  of  opinion  that  Mrs.  Vere  CoU 
ton's  fhare  of  675  /.  ought  not  to  be  raifed,  but  ought  to  fink  for 
the  benefit  of  the  heir. 

It  is  fettled  now,  whether  the  portion  charged  upon  land  be  Whether  a  por- 
given  with  or  without  intereft,  by  deed  or  by  will,  if  the  perfon 'j^^^^'^^be'^g^^^^^^ 
iiies  before  the  age  at  which  it  becomes  payable,  it  ftiall  fi-nk  into  with  or  without 

the  eftate.  intcrcft,bydeei, 

or  by  will,  if 

thp  perfon  dies  before  It  becomes  payable,  It  fliall  fink  In  the  eftate  (i). 

The  cafe  of  Cave  v.  Cave,  2  Vern,  508.  has  been  much  relied  The  cafe  of 
on  by  the  counfel  for  the  plaintiffs,  in  fupport  of  their  opinion,  ^"^y  . 
that  the  principal  ou^/ht  to  be  raifed,  notwlthftanding  the  death  i^nti rely' Sf-* 
of  Mrs.  Vcre  Cotton  at  her  age  of  16  5  in  tli;it  cafe  Mr.  Fernon  taken  by  the 
ftatcs  it,    i\vAtA,  devifed  40^0/.  to  his  fon  to  be  paid  at  his  atre  i''?''';'''  f^'"* 

ot  25,  and  intereft  in  the  mean  tune,  and  he  to  have  atheRegifl«, 

vhich  was 

Searched  by  Lord  Chancellor'' a  oiJer,  it  is  impoiliblc  there  could  be  that  queftion  ia  tlac  caufC| 
wluich  the  book  ftates. 

(i)   ^tQ  Pro:vfc  y.  Jhhigdon,  avfc  \%Z.    ante  t^\2,    Fohhckhu  y.  F9n:icrtau,  pejt» 
H^ihert  v.ParfoHs,  z  Fef.  262.    Siuus  as    3  vol.  645, 
^%0^erjonal  property.  See  Fan  v.  Clarke^ 

O  Q  2  main- 


BoTcoT  V.  «  maintenance,  and  directs  the  4000  /.  to  be  raifed  out  of  a 
Cotton.     u  ^^^^  ^^^^^  .|  ^i^g         ^j^s  under  25,  held  by  Lord  Keeper 
«  Wright  to  be  a  veiled  legacy,  and  that  it  went  to  his  ex- 
ecutors." 

This  cafe,  as  it  is  reported  in  the  books,  is  an  authority  in 
point,  but  I  have  ordered  the  Regifter  to  be  fearched,  and, 
as  it  is  there  ftated,  it  is  impoiTibie  it  could  be  made  a 
queftion  in  the  caufe  :  I  am  very  forry  to  find  that  the  re- 
ports of  fo  able  a  man  (hould  be  fo  imperfe£i:,  and  come  out 
in  this  manner. 

A  portion  given  Y/here  a  portion  is  given,  payable  ,  at  a  certain  age,  to  one 
ata°ce?tam  age*  perfon,  and  if  that  perfon  dies,  limited  over  to  another,  v^^ithout 
•nd  if  he  dies,  to  mentioning  any  age^  vi^hen  it  fliould  be  paid,  if  the  firft  dies  be- 
another,wichout  c^^^  ^j,^  j-jj^g      payment,  it  vcfts  in  the  fecond  immediately,  for 

mentionjue;  any  ^  ,    \  * 

age,  if  the  firft  it  IS  as  to  him  a  nevir  legacy  (  i). 

dies  before  the 

time  of  payment  it  vefts  in  the  fetond  immediately. 

The  cafe  of  Bruen  v.  Bruen,  in  2  Vern.  439.  goes  a  great  way 
to  overturn  his  own  authority  of  Cave  v.  CavCy  and  as  it  is  re- 
ported inPr^^-.  in  Chanc.  195.  is  exaftly  right.  "The cafe  was,  a 
*'  term  created  by  a  marriage-fettlement  to  raife  3000/.  for 
**  daughters'  portions,  within  two  months  after  the  death  of  the 
furvivor  of  hufband  and  wife  :  the  daughter  of  the  marriage 
dying  at  the  age  of  fiveyears,  and  the  portion  being /<?  he  raifed 
out  of  land^  it  fliall  not  be  raifed  for  her  adminiftrator,  but 
the  interefl  or  maintenance  the  child  was  intitled  to,  fliall  be 
"  raifed." 

yackfonv.Far^  This  comes  extremely  near  the  prefent  cafe:  there  is  an 
randjz  Vern.  authority  too  in  Lord  Cowper  exaftly  in  point :  The  cafe  ot 
Sous  ciy,"a°nd  ^^^^^'O'  ^-  ^ouriuyy  Prec,  in  Chan.  290.  "There,  by  mar- 
Lord  Hard-uokke "  riage-fettlcment,  a  term  is  created  for  raifing  400/.  a-piece  . 
ihoul^fa for  younger  children,  to  be  paid  them  within  a  year  after 
&xth  upon  it.  father's  death,  and  with  interefl  from  his  death  j  one  of 

*^  the  children  dies  after  the  father,  hut  uoithin  a  'year  after  his 
deaths  the  portionv  not  being  raifed ;  held  by  Lord  Cowper, 
that  it  fhould  fink  in  the  inheritance,  and  not  be  raifed  for 
the  benefit  of  its  reprefentative."    Jac\fon  v.   Farrand^  2 
Vern,  424.  is  quite  an  anomalous  cafe,  and!  lay  no  fort  of  ftrefs 
upon  it. 

There  will  flill  a  queftion  remain  as  to  the  intereft  of  Mrs.  J^ere 
Cotton. 

v/here  there  Is      ^  opinion,  as  there  was  a  power  of  charging  intered, 

a  power  of  that  it  fliould  be  confidercd  as  maintenance,  for  giving  of  intereft 
charging  mter-  -g  j-j^^  fame  thing  as  giving  an  exprefs  maintenance,  and  whoever 
conVidered  as"^         maintained  the  daughter,  will  be  intitled. 

maintenance. 

As  to  the  fix  years  Mr.  John  Salifhur'^  Cotton  lived  with  his  ■' • 

ll  a  younger        .       ,  t>  /       ^,  '    nn  r  it       n  ' 

tiothe.  ha.  a     brother,  if  Sir  Robert  Cotton  inhfts  upon  it,  1,  cannot  help  aliow- 

proviiloi  under 

a  f-ctlement,  and  livps  with  the  elder,  whofe  eftate  is  charged  with  the  portion,  he  flxall  have  aa 
allowance  for  this  maintenance  out  of  the  intereft  due,  ^'  ^ 

•     (i)  See  Lamdj  v.  Williams,  2  Cox*s  P.  W,  480,  and  the  cafes  there  cited. 
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ing  him  fomethlng  for  maintaimng  him  fo,  long,  for  if  a  younger  Botcot  v. 
brother  has  a  provifion  under  a  fettlement,  and  lives  with  the  Cotton. 
elder,  who  is  intitled  to  the  eftate  fo  charged,  he  fhall  havfe  an 
allowance  for  his  maintenance.  In  this  cafe  his  Lordjhip  di- 
re6ted  Sir  Robert'?,  allowance  for  the  maintenance  to  be  paid  out 
of  the  intereft  due  to  Mr.  John  Salijhury  Cotton^  upon  his  fliare 
of  675  /. 

His  Lordjhip  declared,  that  Mrs.  Vere  Cotton  dying  before  fuch 
time  as  her  portion  becomes  payable,  the  principal  fum  of  675/. 
ought  not  now  to  be  raifed,  but  mud  (ink  into  the  eftate  charged 
therev/ith,  for  the  benefit  of  the  defendant  Sir  Robert  Salijbury 
Cotton  the  heir  at  law,  and  did  therefore  order  the  piaintifF^s 
bill,  as  far  it  feeks  to  have  the  675  /.  raifed  for  the  portion  of 
Mrs.  Fere  Cotton^  to  be  difmiffed. 

And  as  to  the  reft  of  the  caufe,  decreed  that  it  be  referred  to 
the  Mafter  to  take  an  account  of  what  is  due  to  the  plaintiffs  for 
their  original  portions  of  675/.  a-piece  under  the  deed  of  the 
oi  July  1687,  '^'^^^^  interefl-  for  the  fame  at  ^l,  per  cent, 
from  the  death  of  Sir  Thomas  Cotton  (i). 

An  account  was  directed  to  be  taken  likewife  of  what  is  due 
for  the  fhare  of  Mr.  John  Salijh-ary  Cotton^  of  the  fum  of  5000/. 
provided  for  the  portions  of  the  younger  children,  under  the 
marriage  fettlement  of  1701,  with 'intereft  to  be  computed  af- 
ter the  rate  of  4  per  cent,  from  the  time  of  John  Salijbury  Cotton^ 
attaining  the  age  of  twenty-one,  Except  when  he  v/as  maintain- 
ed by  his  brother,  and  then  the  maintenance  to  be  fet  againft 
the  intereft. 

And  it  appearing  there  was  no  maintenance  for  Mrs.  Vere 
Cotton  during  her  life,  except  the  intereft  diredted  by  the  deed  of 
1687  ;  his  LordJldip  declared,  that  a  reafonable  ailov/ance  fnould 
be  made  for  her  maintenance  during  her  life,  equal  to  the  intereft 
of  her  portion  of  675/.  at  5  per  cent,  from  the  death  of  Sir  27)o- 
her  father,  and  did  therefore  decree  the  feveral  fums  before 
mentioned  (the  fum  of  675  /.  appointed  to  Mrs.  Vere  Cotton  ex- 
cepted) to  be  raifed  by  fale  of  the  lands  and  premiiTes,  comprized 
in  the  deed  of  the  ift  of  AuguJl  17 14,  fubje£l:  to  the  jointure  of 
Lady  Philadelphia  ;  and  out  of  the  money  arifing  by  the  fale,  he 
decreed  that  the  plaintllrs  fhould  be  paid  their  original  portions  of 
675  /.  together  with  intereft  for  the  fame  as  aforefaid,  and  as  to 
the  portion  of  6'-]^  L  given  to  John  Scd'Jhury  Cotton ^  he  ordered 
that  the  fame  be  divided  into  ten  equal  parts. 

And  as  to  what  fliall  be  found  due  for  the  ftiare  of  John  Salif- 
bury  Cotton  in  the  5000/.  provided  by  the  fettlement  of  the  17th 
of  July  1701  ;  it  is  decreed  that  the  fame  be  raifed  by  mortgage, 
or  fale  of  part  of  the  eftate  charged  with  thefe  portions,  fubjcit 
to  Lady  Philadelphia's  jointure  (2). 

(i)  The  like  direflion  with  refpe£l  to    his  brother  to  be  fet  ngainfl  the  intereft. 
the  675  /.  of  Joh?i  Salijbury  Coiton  ;  and        (  2)  Reg.  Lib.  A,  173S.  fcl.  3.06. 
(he  maintenance  which  he  received  from 
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(C)  Rule  as  to  the  Confide  ration. 
£pc  parte  Marih. 


Fide  title  Bcinyupt,  under  the  D'lvifwn,  The  CorJlrtiBion  of  the 
Statute  of  21  Jac.  I.  cap.  19.  ivit/p  refpeci  to  Batikrupth  Pof" 
Jeffion  of  Goods  after  Affignment, 

Vide  title  Conditions  and  Limitations* 


CAP.  XCIIL 

f  A)  Whether  nvell  executed  or  not, 

(B)  Of  the  right  Execution  of  a  Poiver,  and  uohere  the  Defeat  of 
it  will  be  fuppliedk. 


(A)  Whether  nvell  executed^  or  not^ 

At  the  Rolls,  1739* 

Motion  V.  Hutchinlon* 

Cafe  262*  '^0  HN  Cutler^  by  his  will  devifed  the  income  and  produce 
S.  G.  2  Eci-  Ca.  J  of  f  000  /.  South  fea  flock  to  Freeman  Cutler  for  life,  and  gave 
Ah.  659.  n.^^  }^ijy^  2i  power  to  difpofe  of  406  /.  thereof,  by  any  writing  figned 
devUVs'^thrpro-  prefencc  of  three  credible  witneffes,  r.nd  in  cafe  Freeman 

duceofiooo/*  Cutler  made  no  fuch  appointment,  he  devifed  the  400/.  over  to 
J-  C  ^o-'lik  ^  charity  :  Freeman  Cutler  made  his  will,  and  thereby  gave  feve- 
and  gavf  him  a  ^'^1  legacies^  and  then  devifes  the  refl  and  refidue  of  his  perfonal 
power  to  diipofe  eftate  among  his  neareft  relations:  The  quefionivas,  IVhether 
of  Ty^any  wri-*  ^^  '^^  400/.  pajfed  by  that  devife  of  the  refidue^  and  wai  a  good  execution 

ting  fign.:d  in     of  the  power^ 

the  picfence  of  \ 
three  witnefTcs,  and  if  F.  C,  made  no  appointment,  tlie  400/  was  devifed  ovei'to  a  charity* 

F.  C.  made  his  will,  gave  fcveral  legacies,  and  then  devifes  the  refidue  of  his  perfonal  eftate 
amongrt  his  neaveft  relations}  held  to  be  no  execution  of  the  power,  and  that  the/jQo/.  41d  nost 
4*afs  by  the  devife  of  the  refidue. 

Piiol  evidence  ncJt  allowed  to  prove  JF.  C.'s  Intent  to  difpofe  ^of  the  400  A 


Parol 


potuer. 
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Parol  evidence  was  offered  to  prove  it  was  the  intent  of  Free^  Moltono^. 
man  Cutler,  that  the  400/.  fhould  be  difpofed  of  by  his  will,  but 
was  not  allowed. 

The  Majler  of  the  Rollsy   though  he  acknowledged  a  man 
,  might  execute  a  power  or  appointment,  without  particularly  re- 
citing it,  yet  here  he  held  this  was  not  an  execution  of  the  power, 
but  the  400  /.  muft  go  over  according  to  the  will  of  the  firft  tef- 
tator  (i). 

(i)  Andrews  v.  Emmot,  2  Bvq*  Cha.  Rep.  297.  See  alfo  Prohert  v.  Clifford,  ante  441. 


Ex         George  Cafwall ;  In  the  matter  of  John   Cafwall,  '^n^fi 
a  Bankrupt. 

SIR  George  Cafwall^  the  father  of  the  petitioner,  and  the  Cafe  263.  ^ 
bankruDt,  furrendred  a  copyhold  eftate,  lying  at  Wood-  A  perfon  may 
fa'-d  in  Effete,  to  miliam  Billers,  and  another  perfon,  to  the  ufe  "^P^j^^*^ 
of  the  v/ife  of  Sir  George  Cnpwall  for  life,  and  after  his  death,  to  it,  butnecefTary 
pay  the  rents  and  profits  to  all  his  children  equally,  and  then  ^j^^^JJ"^'^^'^^"' 
in  truft  to  fuch  ufe  or  ufes  as  Sir  George  (hall  by  deed  or  will  ap-  ^^ich  he  M- 
point,  and  for  want  of  fuch  appointment,  then  to  his  fon  pofesof(i). 
Cafwall  and  his  heirs. 

Lady  Cafwall  is  dead,  and  Sir  George^  upon  the  26th  of  Jug, 
1742,  makes  his  will  in  the  prefencc  of  three  witnefTes,  ia 
which  there  is  the  following  claufe,  '*As  to  all  the  reft,  refi- 
due,  and  remainder  of  my  effe6ls,  real  and  perfonal,  of  what 
nature,  kind,  or  quality  foever,  I  give  to  my  fon  George 
Cafwall,  in  full  bar  and  fati3fa£lion  of  what  he  may  claim  by 
virtue  of  the  cuftom  of  London  or  otherwife." 
The  teftator  died  foon  after,  and  John  Cafwall  at  the  time  of 
making  the  will  was  de^id. 

George  Cafwall  by  his  petition  prays,  that  Thomas  Clifford  'the 
alHgnee  of  the  eltate  and  effe£ls  of  John  Cafwall,  under  the  fe- 
parate  commillion  of  bankruptcy  iflued  againft  him,  may  take 
a  proper  conveyance  of  the  copyhold  lands  at  Woodford,  in  the 
petition  mentioned  from  the  commiffioners,  and  that  he 
might  thereupon  duly  furrender  and  pafs  tiie  fame  to  the 
petitioner  and  his  heirs,  or  as  the  petitioner  fhould  dire6l  and 
appoint. 

Mr.  Brown^  who  was  counfel  for  the  petitioner,  infifted,  that 
Sir  George  Cafwall  had  by  will  made  a  proper  appointment  to 
tlie  petitioner,  and  that  the  aiTignees  under  the  commifiioii 
againll  John  Cafwall  the  cldeft  brother  of  the  petitioner,  ought 
to  deliver  the  pofleffion  accordingly:  he  cited  Lord  i^>rm-'s 
cafe,  and  Bainton  v.  IVardy  April,  the  24th,  1 74 1  (2),  to 
fliew  the  prefent  is  like  thofe  cafes,  becaufe  Sir  George  had  a 
power  to  difpofe  of  it  abfolutcly.  That  it  ought  to  be  confidered 
as  an  intcred  or  eftate  in  Sir  George  Cajwall,  and  not  as  any 

(l)  Sjc  Prohert  v.  Mo^gan^  ante  ^41.  (2)  S.  C.  p»/l.  z  vol.  172. 

O  0  4  pare 
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Ex  parte     part  of  the  efbate  of  John  Cafivally  and  compared  it  to  tlie  cafe 
Caswall.    ^£  Carrv.  Eilifon,  April  the  6th,  1744,  where  Mr.  Carr  by  his 
will  devifed  his  eftate  in  general  words,  without  particularizing 
the  copyhold,  and  vet  held  by  Lord  Chancellor  that  it  pafled 

(0- 

f  560  ]        Mr.  Attorney  General  for  the  creditors  of  John  Cafivally  who 
became  a  bankrupt  in  1741,  faid,  the  cafes  cited  by  Mr.  Broivn 
_  'were  not  applicable,  becaufe  there  the  power  was  actually  exe- 
cuted. 

Lord  Chancellof  :  The  cafe  of  Lord  Ferrers  is  a  very  extraor- 
dinary determination,  becaufe  the  known  rule  ©f  law  is,  that  if 
a  power  is  executed,  the  perfons  take  by  virtue  of  that  power 
only,  and  not  under  the  appointer,  for  when  he  has  once  ap- 
pointed, he  has  nothing  more  to  do  with  the  eilate,  and  there- 
fore they  need  not  derive  through  him  (2). 

The  inference  from  the  circumftance  of  the  fon's  being  a 
bankrupt  is  not  to  be  regarded,  for  I  mufl  make  fuch  conftruc- 
tion  as  if  John  Cafuuall  was  living,  and  no  bankrupt. 

The  qaeftion  is,  Whether  this  be  a  good  execution  of  the 
power  ?  What  a  court  in  a  judicial  way  may  do,  is  another 
matter  j  but  in  this  fummary  way,  as  I  am  at  prefent  advifed, 
I  am  of  opinion  it  is  not  a  good  execution  of  the  power. 

The  material  thing  is  the  limitation  over  of  the  copyhold  in 
the  furrender;  what  is  the  effe^l  of  that  ?  Why,  there  is  an 
eftate  aftualiy  vefted  in  John  Cafivally  and  nothing  but  an  ap- 
pointment executed  could  devcft  it  out  of  him  ;  and  this  would 
have  been  the  conftruclion  if  it  had  been  a  legal  eflate,  and 
.  though  it  is  a  truft  eftate,  yet  in  this  court  ought  to  be  con- 
fidered  and  conftrucd  in  the  fame  manner^  and  therefore  is  no 
mere  than,  an  eftate  for  life  to  Sir  George  Cajwall,  remainder  in 
fee  to  John  Co/wnll^  fubje£l:  to  be  defeated  and  opened,  on  a 
proper  appointment,  by  Sir  George  Cafwall. 

Though  a  man  may  execute  a  power  without  reciting,  or 
taking  the  leaft  notite  of  the  power,  yet  it  is  ncceffary  he  (hould 
-mention  the  eftate  which  he  difpofes  of,  and  muft  do  fuch  an 
.Sidi  as  (hews  he  takes  notice  of  the  thing  which  he  had  a  power  to 
difpofe  of. 

Sir  George  Cafwall  had  other  lands  on  which  the  devife  to 

George  Cajwall  might  be  fatisfied. 
ffMaUn^s       If  a~  man  devifes  all  his  lands  and  tenements,  only  freehold 

land  will  pafs,  and  not  copyhold;  yet  if  he  has  nothing  but 
lands,  and  not  copyhold  lands,  they  fliall  pafs  (3).  iSo  where  freehold  lands  and 
rteftato^'ha"^^^*  leafehold  lands  are  devifed,  if  there  are  no  other  than  leafehold 
nothing  but  co-  l^nds,  they  fliall  pafs  by  the  words  lands  and  tenemmts  {4^. 

pyhold. 

Leafehold^  if  thers  arc  no  other,  will  pafs  by  the  words  lands  4sd  tenmmti. 


(1)  S.C.  poJl.  3  vol.  73. 

(2)  Cook  V.  Duchenfield,  poJi.  2  vol. 
562,  568.  Hall  V.  Carter,  ibid.  356. 
Seuthby  v.  Stoneheufe,  2  Fef.  6 1 2.  See 
Jiare  v.  Fletcher,  Doug,  4.3. 


(3)  See  Smith  v.  Baker^  atitCt  386. 

(4}  So  Day  V.  Trig,  i  P.  W,  286. 
Knoisford  v.  Gardiner,  poft,  a  vol.  451  • 
and  references. 

But 


pctuer.  5^0 

But  here  is  notKing^  that  is  at  all  defcriptive  of  the  thing  "Ex pane 

which  Sir  Gf-ipr^^  C a f-ru a! I  h.2i6.  a  power  to  difpofe  of,  but  what  is  aswall. 
applicable  to  other  eftatcs  of  which  Sir  George  was  feifed  and 
of  which  he  could  equally  difpofe. 

I  do  therefore  order  the  petition  to  be  difmiffed. 


(B)  Q/*  the  right  Execution  of  a  Power ,  and  were  the  DefeB  of  It  will  [5^1  ] 


Hervey  v.  Hervey,  \  No'vemhtr  ths 

^  ^  _         '  ^  latlp,  1739. 

V   ^  Ca^" 
D  W  A  R  D  Hervey  the  father,  hj  fettlement  made  on  ' 

his  own  marriage  with  his  nrll  wiie,  the  mother  of  the  q  b.^ 


E 

defendant  jkf/VZW  Herve'^  the  fon,  was  tenant  for  life  of  the 'fa-  s.  c.  zEc^.  Caf. 
mily  eftate  which  was  very  large,  with  a  power  to  make  a  Abr.  669.pl. 
jointure  on  a  fecond  wife  of  600  /.  per  atin»  remainder  in  tall  to  it'was'a^re'ed  in 
his  nrft  and  other  fons.  cor.fid-ration.  «i' 

500c/.  of  the 

portion  paid  to  the  ftther  of  the  defendant,  on  his  marriage,  that  he  fhould  be  pu  l:ito 
immediate  poffeffion  of  part  of  the  eftacej  and  as  to  ths  remainder,  it  was  to  be  fe:Lledon  the  father 
for  life,  vrith  a  power  for  him  to  make  a  jointure  of  fuch  of  xh.z  lands  as  he  thought  proper,  not 
exceeding  6go  !.  per  ann.  remainder  to  the  fon  in  tail,  remainder  over,  and  fetJeaient  was  made  accord- 

On  the  marriage  of  the  defendant  the  fon,  it  was  agreed  that  /^^'/^-  '  dl^^ 
a  recovery  iliould  be  fuiFcred  to  bar  the  ufes  of  the  former  fet- 
tlement; that  in  condderation  of  3000/.  part  of  the  portion 
paid  to  the  father,  the  defendant  (hould  be  put  into  immediate 
pofleflion  of  part  of  the  eftate,  and  as  to  the  reft  it  was  to  be 
fettled  on  the  father  for  life,  with  power  for  him  to  make  a 
jointure,  of  fuch  of  the  lands  as  he  thought  proper,  not  ex« 
ceeding  600/.  per  ann.  remainder  to  the  fon  in  tail,  remainder 
over,  and  the  fettlement  v/as  made  accordingly  ( i ). 

Hervey  the  father,  before  his  marriage  with  the  plaintifFhis  Byadeedofthe 
fecond  wife,  whofe  maiden  name  was  Mary  Carteret^  by  his  deed,  S^^^of-^^  172 5> 
dated  the  5th  of  May  1725,  conveyed  all  the  premises  in  the  the^^'f^re^his 
fettlement  contained,  limited  to  liim  for  life,  of  the  yearly  va-  marriag;  with 
•lue  of  000/.  to   truilees  f  mtrufl.  in  the  firft  place,  to  pay  ^^"^  pldntiff  his 

,     /  .  .    .1     •  1    1      T     ,     -        1  fecond  wite,con' 

I  GO  /.  clear,  as  pm-money,  to  the  mtended  wue  duvmg  the  cover-  y^y^^^n  ci^are  of 
ture;  and  up®n  this  further  truft,  if  flie  furvive  her  hulband,  90c/. 
to  pay  the  plaintiff"  300/.  /<fr /?/7//.  rent -charge  to  his  wife  'j^^op^J'joo/ 
her  jointure,  and  to  permit  the  defendant  to  take  the  profits  of  ckaras  pin- 
the  eftate,  provided  he  did  not  interrupt  her  in  the  receipt  of  nioney  to  die  in- 
the  Qoo  /.  per  ann.  which  was  declared  to  be  in  bar  of  dow  er  of  '"^^"'1-^'^  ^^''^V- 

J  ^  ^  .   .  1       ,      ,  flK-lurvive.  him, 

the  wiie,  or  01  any  jouiture  on  any  other  land.  to  pay  her  300  /, 

ptr  .If run:  rciit- 
chargc  for  hc-r  jointure. 

(i)  This  fetdement  was  made  ac-        f  And  their  heirs    during  tlie  lives 
cordingly  by  indentures  bearing  date  the    of  the  fuid  Eciuoani  and  his  iiittuued 
22  arid  23  Jays  of  jfj^Iy  1715.  and  in  wife, 
the  releafe  there  was  the  uiual  covenant 
from  Edzvard  and  Micheel  to  make  further 
ttjfuranus* 


s6i  potoer. 

Hervey^.  The  marriage  took  efFc(Sb. 
Afttt^'mlnhge,  ^  fecond  deed  j^ifrw;;  the  father  gives  his  wife  another 
hebyaftcond  ooo per  am,  cl^ar,  a,s  a  further  provilion  by  way  of  join- 
deed,  gives  her  X}XfQ^ 
another  3Cp/. 

per  ann.  clear.  ,      .  " 

By  a  deed  of  the  *  And  by  a  deed  of  the  it^^oi  Janttary  1731  (i),  as  a  further 
provifion  for  the  wife,  and  in  execution  of  the  power,  Hervey 
llll^xovt^ioniox  ^^^^^^  conveyed  ali  the  faid  premifTes  to  the  fame  truftees 
the  wife,  and  in  in  the  former  deedj  to  raife,  during  the  joint  lives  of  the  huf- 
execution  of  the  }Q2.n6.  and  wife,  the  faid  fum  of  lOO/.  per  ann,  for  pin-monev. 

power,  he  con-  ^  r  ^       i  .  ^      ^ ^      i  : 

vcys  all  the  faid  ^"d  the  net  ium  or  000/.  perann»2.s  a  provifion  for  her  m 
premlffes  to  the  cafe  flie  furvive  her  hufband,  in  bar  of  all  other  provifions 
^Jfe^he^fUrthc?  ^^^^^^  made  i  and  in  this  fettlement  is  the  following  declaratory 
fum  of  100  /.  claufe. 
for  pin-moneyj 

and  the  netlum  of  6co/.  per  ann.  isapfovifion  for  herln  cafe  fhefur/ive  her  hufband,  in  bar  of  all  othef 
provifions  before  made ;  and  in  the  fettlement  is  the  following  declaratory  claufe :     It  his  hereby  declar- 

ed  and  agreed,  by  and  between,  &c.  that  it  is  the  intention  of  this  deed,  and  of  the  preceding  ones, 
**  to  fecure  a  jointure  to  his  then  wife,  not  exceeding  600 /. /^er 

The  plaintiff  having  furvived  her  hufband,  brings  her  bill  againft  his  fon,  and  the  truftees  under  the 
fcvcral  deeds,  to  have  the  benefit  of  thefe  provifions,  all  or  fome  of  themi 

The  defendant  and  the  truflees  decreed  to  convey  to  the  plaintiff  ajointurc,  not  exceeding  6co  I.  per  ann, 
but  to  be  made  liable  to  taxes,  repairs,  <Sfc.  and  to  hold  and  csjoy  the  fame  againft  the  defendant,  dl^c* 
4x\nn%  her  life. 

f  *562  ]       "  It  is  hereby  declared  and  agreed,  by  and  between  all  the 
parties  to  thefe  prefents,  that  it  is  the  intention  of  this  deed, 
"  and  of  the  preceding  ones,  to  fecure  a  jointure  to  his  then 
wife,  not  exceeding  600 /. /><fr<3!«;^;." 

No  recovery  was  ever  fufFered  in  purfuance  of  the  agreement 
made  on  the  fon's  marriage. 

Mrs.  Mary  Carteret,  now  Hervey^  furvived  herhufoand,  anct 
has  brought  her  bill  againft  his  fon  Michael  Hervey,  and  the 
truftees  under  the  feveral  deeds,  to  have  the  benefit  of  thofe  pro- 
vifions, all  or  fome  of  them.  ^ 

Lord  Chancellor:  The  firft  thing  to  be  confidered  is  the  con- 
ilruAion  of  the  power  under  the  deed,  between  Ed-ward  and 
Michael  Hervey, 

It  is  very  plain  that  this  was  a  power  in  Edward  Hervey  to 
fettle  a  jointure  upon  any  after-wife,  and  fo  toties  qtioties  upon 
any  fubfequent  marriage  it  is  a  power  likev/ife  to  fettle  and 
affure,  that  is,  to  convey  a  legal  eftate  5  but  then  ic  is  limited 
in  point  of  value,  for  he  could  not  fettle  ail  the  manor,  but 
only  fo  much  as  would  amount  to  600  /.  a  year,  and  that  only 
during  the  natural  life  of  fuch'wife. 

It  is  very  certain,  nor  is  it  denied  by  the  plaintiff's  counfel, . 
that  Mr.  Edvjard  Hervey,  in  point  of  law,  could  not,  by  virtue  . 
of  this  power,  fettle  an  annuity  clear  of  taxes  upon  any  after* 
marriage,  by  way  of  provifion  for  the  wife  (2  j. 

l\\  This  deed  recites  the  two  former        (2)   See  Tyrconnel  v.  Jnca/ler^  2  Vef. 
evf.  urions  of  the    power  and  for  the    500.    Blandford  v.  Marlborough,  poji, 
r.-rr"  ef'cOua!   fecuring  the    payment    2  vol.  54a. 
rt'  t'^e  iaid   fums  of  loo/.  300/-  and 
-^r. ',  i.t  the  limes'  therein  menticncd 

^  ^'  o  Let 


Let 
execui 

In  I 
totlie 
clear; 
■B| 
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Let  us  then  confider  m  what  manner  Mr,  Edward Hervey  has  Heresy  vi 
executed  tj^ns  power. 

In  the  firft  place.,  he  conveys  all  the  lands  which  were  fubje£l 
to  the  power  to  triiilees,  not  to  the  intended  wife>  for  railing  a 
cl^TiX  1,00  L  per  an?j. 

By  the  fecond  deed,  to  ralfe  300/.  more,  clear  of  taxes 

And  by  the  third  deed,  he  recites  that  he  intended  only 
to  fecure  to  her  600  /.  per  ami,  and  no  more,  by  all  thole 
deeds. 

No'V  upon  this  ftate  it  appears  to 'me^  that  the  execution  of  \ 
the  p  )wer  is  abrolutely  void  in  law  and  equity. 

For  the  power  is  to  fettle  lands  for  a  jointure,  or  provulon,  ^  5^3  ] 
not  exceeding  600  /.  per  an?i,  and  he  has  iettkd  900  /.  per  a?ifu 

The  words  or  provlfon,  are  fynonymous  terms,  but  A  conveyance  to 

this  is  a  conveyance  to  truftees,  which  is  in  pointof  law  no  ioin- ^  jomture 

,.  ^     •    r        \  -L.i  7         -r  ought  to  be  to 

tare  ;  tor,  to  maKC  it  fo,  the  conveyance  ought  to  be  to  thei  %vije  the  wiie  herfcif 

herfelf  (2).  and  not  ta 

Mr.  Edward  Hervey  too  has  conveyed  a  clear  eftate  of  <5oo /.^"''^^^^* 
per  afin,  v»^hich  is  likewife  contrary  to  the  power. 

As  this  is  undeniably  void  in  law,  coniider  how  it  will 
fland  in  equity,  and  I  fay  it  is  void  there  too  ;  but  v/hen  I  fay 
void  there,  I  do  not  mean  that  this  court  will  not  go  as  far  as 
pofTible  to  fupply  a  defedl:  in  the  execution  of  fuch  a  pov/er 

(3)- 

In  the  preient  cafe,  neither  of  the  parties  can  pofFibly  have^  courtofgquity 
what  was  originally  intended  them  by  the  power  ;  for  in  ^^^ipeftJJ^^Ijj^^'J^^.,^^^^^ 
of  Wix.  Michael  Hervey^  the  defendant,  it  is  contrary  to  what  of  powers,  as 
was  ftlpulated  between  him  and  his  father;  for  here  is  a  clear ^'■'^^ 
rent-charge  iflumg  out  of  his  eftate,  inftead  of  being  fubje£l^\e^^i^aiJJTprovi- 
to  taxes,  t^^c.  and  in  refpeft  to  the  plaintiif,  there  is  not  what  Hon  for  a  wife, 
was  ftipulated  for  her,  becaufe  the  power  will  not  extend  to  'V'V'"'"'"''' 

^  ,  , '  *■  purchalers  or 

give  a  clear  rent- charge.  creditors. 

It  has  been  rightly  obferved  by  the  bar,  that  a  court  of 
equity  will  fupply  a  defeEiive  execution  of  powers,  as  well  in 
the  cafe  of  younger  children  and  a  provilion  for  a  wife,  as  in 
favour  of  purchafers  or  creditors  (4). 

But  the  counfel  for  the  defendant  infill,  that  this  relief  is 
applicable  only  to  a  wife  unprovided  for,  and  that  here  the 
wife  is  provided  for  by  the  fettlement  previous  to  the  marriage. 

(1)  But  this  is  exprefsly  contrary  to  489.  Coticr  v.  Layer,  2  T.  W,  622.  Holt 
the  recital  and  declaration  in  the  deed  of  v,  Holt^  2  P.  //'.  648.  Sage/on  v.  Scaky, 
the  15  Jan.  17-1.  poJI.  2  vol.  414.    Tryconml   v.  Anca(lei\ 

(2)  Co.  Lit.  36.  b.  4  Co,  l.b.  2  a,  2  f^ef.  500.  PFade  v.  Paget,  i  Ero.  C/ja. 

(3)  Churchman  v.  Harvey^  Amb,  335.  Rep.  363.  Sneed  v.  Sneet^^  Ainb.  64.  fecns 

(4)  So  Pollard  v.  Greti'villi  1  Cha.  as  to  the  ,w«-f';«-c'fw//ci«  of  a  power.  Arun- 
Rep.  1%^.  1  Cha.  Ca.  10.  S.  C.  Smith  v.  del  v.  Phdpot^  2  l^cnu  69.  3  Cha.  Ca,  70 
Ajhtout  \  Cha.  Ca.  2b7.  i  Freem.  ■^oS.  S.  Q.  Piygot  \ .  Pern  ice.  Com.  250.  Co- 
S.    C»  Foihcrg'di  v.  Fothergill,  z  Frccm,  ^jentry  v.  Cor:e7ityyy  2  P.   IV.  227.  Tolkt 

Harth  v.  Blanfnyy  Gilb.  Ref>.  166.    v.  Toilet,  2  P.  H^.  490.  M\idam  v, 
Co'ventry  v,   Coventry ,    2  P.    /-/'.  222.     Logan ^  ^  Bro,  Cha.  Rep,  310 
I  Stra.  S9(  .     C.  Tjllct  V.  mi^t,  2  P.  //■. 

But 
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Hervey  v»      But  as  tlie  whole  which  has  been  done  m  this  cafe  is  dire£ll^ 
Hervey.    (Contrary  to  the  power,  ihe  muft  be  looked  upon  as  a  wife-  unpro- 
vided for. 

The  cafe  of  Smit/j  and  JJhton,  Cha,  Ca,  263.  (i)  and  Toilet > 
and  ToIIel,  j  Wms,  489.  before  the  late  Sir  Jofeph  Jekyll,  fuf-; 
ficiently  prove,  that  where  powers  are  defeftively  executed,  this 
court  will  fupply  them  notwithltanding. 

Upon  thefe  authorities,  and  many  more  which  might  be  men- 
tioned, there  can  be  no  doubt  but  if  a  tenant  for  life,  who  has 
futh  a  power,  does  after  marriage  execute  the  power,  tho'  defec»  \ 
iivsly,  yet  it  (liall  be  fupplied. 

I  am  of  opinion  here,  that  the  wife  cannot  have  what  was 
ftipulated  for  her,  previous  to  her  marriage,  carried  into  exe- 
cution •,  for  if  I  fhould  fo  decree,  it  would  be  breaking  in  upon 
the  agreement  under  the  deed  between  Edivard  and  Michael 
Hervey, 

Then  taking  it  upon  this  footing,  (he  muft  be  confidered  as  a 
wife  unprovided  for ;  and  if  fo,  Ihe  is  clearly  intitled  to  the  re- 
lief of  this  court,  according  to  the  authorities  before  mentioned. 
This  cafe,  i.i  fome  refpe6ls,  differs  from  any  other  that  has  been 
cited,  viz,  Bath  and  Mountague,  SeleSi  Ca.  in  Chanc,  55.  2  Ch* 
Mep,^ijj  becaufe  in  them  there  was  a  provifion^ but  a de- 
feClive  one. 

Then  it  falls  pretty  much  within  the  rules  of  a  wife,  or  child 
unprovided  for,  by  defective  provilions,  under  a  will;  and  to 
I  5^4  ]  this  purpofe  the  C2L{eo£  Weeks  and  Ur^y  decreed  by  Lord  Cowper 
I'jiJ,  is  applicable. 

One  reafon  that  weighs  greatly  with  me  in  the  decree  I  am 
going  to  make,  is  this.  That  if  the  wife  had  claimed  the  600  /. 
per  ann,  without  fetting  forth  any  confideration,  but  merely  as 
a  voluntary  gift  from  her  hufband,  there  is  no  doubt  but  the 
court  would  have  given  it  her,  and  it  would  be  very  abfurd  to 
fay,  that  becaufe  ihe  fets  forth  in  her  bill,  a  valuable  confide- 
ration for  a  part,  thei'efore  fhe  fhall  lofe  the  whole. 

If  there  had  been  any  proof  in  this  caufe  of  her  uling  unwar- 
rantable means  to  infinuate  herfelf  into  the  favour  of  an  old 
man,  and,  by  impoflng  upon  his  weaknefs,  had  gained  any 
thing  clandeftinely,  it  might  have  had  fome  weight  •,  but,  in 
the  prefent  cafe,  there  is  not  fo  much  as  a  fuggeftion  of  this  kind, 
and  befides  too,  flie  brought  a  confiderabie  fortune  in  mar» 
riage. 

The  main  argument  in  Lord  Coventry?,  cafe  (2)  was,  that  there 
was  a  non-execution  of  the  power,  but  there  has  always  been  a 
diflindlion  between  a  non-execution,  and  a  defedive  execution  of 
a  power. 

Here  the  declaratory  claufe  in  the  laft  deed  has  fupplied  any  |l 
defeats  that  might  be  in  the  former,  and  the  natural  confequencc 
of  this  is,  that  the  parties  waive  all  benefit  which  might  accrue 

(l)  I  Freem.  308.  S.  C.  3  Keh.  551.  (2)  2  P.  W.  222.  S.  C.  Stra.  596.  | 
S.  C.  3  BalL  277.  S.  C/Rep,  temp.  S.C.g  Moc^.  1 2,  S.  Ma^dms in  Equity^  ■ 
^iKcbz-ji^  lalicafe,  I 

a  to  I 


to  them  from  the  other  fettlements,  and  are  contented  with  the  Skrvey*. 
provifion  that  is  made  purfuant  to  the  power.  Hervey, 

That  claufe  which  impowers  the  fon  to  hold  the  eftate,  pro- 
vided he  pays  600  /.  per  ann,  neat,  to  the  truftees  for  the  wife,  is 
not  within  the  power,  and  confequently  void,  and  no  convey- 
ance can  be  purfuant  to  the  power,  but  what  is  to  the  luife  herfelf 
only. 

I  muft  therefore  decree  ( i)  that  Michael  Hervey,  and  the  other 
defendants  the  trudees,  do  convey  and  afTure  to  the  plaintiff,  a 
jointure  not  exceeding  600  /.  per  ann.  and  that  the  Mafter  fliall 
out  of  the  manor  fubje£t  to  the  power,  take  fach  lands  as  (hall 
be.  fufiiclent  for  that  purpofe,  but  to  be  made  liable  to  taxes, 
repairs,  i^c,  in  the  fame  manner  with  ether  landed  eftates,  and 
the  plaintiff  to  hold  and  enjoy  the  faid  lands  againft  the  de- 
fendant, and  all  other  perfons  during  her  life. 

This  caufe  was  reheard  on  the  21ft  of  July  1740. 

Mr.  iVi?^/  counfel  for  the  defendant  Michael  Hervey  2XgwtA,  Lord  Chancellor 
That  as  the  portion  which  the  plaintiff  broujzht  in  marria'je,^'^i\''-°"^'"^«'"£ 

1  1    ^x.  u   J\       r  i.-Li  t.      £  1    ^  .   or  his  former 

was  only  2000/.  that  the  lettlcment  ot  1^00  L  per  annum  is  opinion, confirm- 
much  more  than  adequate  to  that  fortune.  ed  his  decree 

He  infifted  that  the  firft  fettlement  is  fuch  an  appointment,''^''*'** 
both  in  law  and  equity,  as  is  a  full  and  abfolute  performance 
of  the  power  referved  under  the  fettlement,  made  upon  the 
marriage  of  the  defendant  Michael  Hervey,  and  therefore  that 
the  fecond  deed,  executed  after  the  marriage  of  Edward 
Hervey  with  the  plaintiff,  ought  to  be  confidered  as  merely 
voluntary. 

The  conveyance  to  the  intended  wife  under  the  firfl  deed  was 
to  truflees  *,  it  has  been  obje£led  that  it  ought  to  have  been  a 
.legal  conveyance  of  a  legal  eftate  to  the  wife  herfelf,  and  there-    C  5^5  3 
fore  the  conveyance  to  truftees  is  improper. 

To  which  I  anfwer,  that  by  the  power  the  father  v/us  to 
have  a  liberty  of  making  fuch  a  jointure  or  provifion,  as  did 
not  exceed  the  rents  and  profits  of  an  eflate  of  600/.  per  ann, 
and  tho',  as  an  exprefs  eflate  has  not  been  limited  to  the  wife 
herfelf  for  life,  it  is  not  properly  a  jointure,  yet  in  this  court, 
by  way  of  provifion,  it  may  be  conftrued  a  due  performance  of 
the  power. 

For,  FirJ},  It  is  a  good  execution  of  the  power  at  law. 

Secondly,  If  not  good  at  law,  it  is  certainly  in  equity. 

Under  the  deed  of  1725,  it  was  agreed  between  Edward 
Hervey  the  father,  and  his  intended  wife  the  pl.iintifl",  that  af- 
ter the  rent-charge  of  300/.  a  year  out  of  an  eflate  of  600  /.  a 
year,  the  refidue  of  the  rents  and  profits  fhould  go  to  ills  foa 
the  defendant  Michael  Hervey, 

j  Therefore,  as  thefe  are  parties  able  to  contract:  in  a  court  of 
jequity,  this  mufl  be  confidered  as  good,  byway  of  agreemenr, 


(l)  That  the  plaintiff"  is  intltled  to    power  in  the  rettlement  of  the  23^!.  J/'A' 
have  the  faid  600/.  made  good  out  of    i-ji^.Rf^,  Lib.        i7  35.fol.  275. 
the  lancU  in  queiUon  according  to  the 

auvi 
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Hervev  V*  ^tn^'  any  further  addition  which  the  wife  had  after  the  marrlasfe, 
Hervev.    niufl.be  confidered  merely  as  a  bounty,  and  for  fo  much 
only  a  vokmteer. 

He  cited  Scrape  and  Q^ey  ( I )  in  the  Houfe  of  Lords  the  24th 
of  March  1735-65  in  order  to  {hew,  by  that  cafe,  that  the 
court,  where  a  wife  is  provided  for  before,  will  not  aid  and 
ailift  the  defective  execution  of  a  power  under  any  fecond  let- 
tlement. 

I  do  Hkewife  infift,  that  the  truflees  were  equally  truflees 
for  Mr.  Michael  Hervey  the  fon,  as  for  the  wife  of  Edward 
Hervey  the  father,  and  that,  as  the  ellate  was  then  out  of  the 
father  and  in  the  truftees,  if  they  had  conveyed  according  to 
the  truft,  it  would  have  been  no  breach  of  their  duty. 
'  The  fecond  fettlement  gives  a  rent-charge  of  600  /.  a  year, 

which  is  bad  in  fubftance,  becaufs  it  is  impofiible  an  eftate 
of  600 1,  per  ami.  in  land,  can  produce  a  neat  fum  of  600/. 
and  where  a  perfon  has  exceeded  all  bounds  of  his  power,  T 
do  not  know  that  this  court  hath,  in  any  inftance,  reduced 
that  excefs  within  the  true  limits  of  the  power,  but  has  been 
always  held  a  void  execution  of  the  power. 

It  has  been  objected,  that  the  wife  claimed  part  as  a  volun- 
teer, and  part  as  a  purcliafer,  and  therefore  it  v/ould  be  hard 
to  fay,  in  a  court  of  equity,  that  when  a  per  fen  is  allowedly 
a  purchafer  for  part,  this  court  will  not  fuppl)^  the  defedive 
execution  of  a  power. 

To  this  I  anfwer,  that  under  the  firfl  fettlement,  the  plain- 
titf  was  certainly  a  purchafer  for  a  valuable  confideration,  by 
virtue  of  her  fortune  of  2000/.  but  that  the  fettlement  of  173 1 
is  feparate  and  independent  from  the  former,  and  (he  was  there 
only  a  volunteer. 

The  cafe  principally  relied  on  by  the  other  (ide  is  Toilet  and 
Toilet)  2  Wms.  but  there  is  a  very  material  one  for  the  defendant, 
and  which  was  not  mentioned  at  the  former  hearing,  the  cafe 
r  "{  Layer  and  Cotter ^  i  JVms,  623.  and  heard  before  Lord  Chan* 
^  ^  ^  ctWox  King  in  1731,  where  it  is  laid  down,  that  equity  will 
aid  a  defective  execution  of  a  power,  provided  it  is  for  a  .valuable 
confideration. 

Upon  the  whole,  he  infifiied  that  the  prefent  is  a  new  cafe,  an4 
TiO  authority  whatever  cited  that  comes  up  to  it. 

•as 

Mr.  IVilbraham  of  the  fame  Hde,  ^  ■ 

The  queflion  is.  Whether  the  firfi  fettlement  is  good  in  law 
and  equity, 

Secondly,  If  it  be  good  in  law  and  equity,  whether  this  court 
will  fupply  a  defective  execution  of  a  povv^er,  under  a  fecond 
or  third  fettlem.eat,  where  they  are  undeniably  bad  in  law  \ 
lie  cited  the  cafe  of  Newport  and  Savage,  before  Lord  Chan- 
cellor Talbot^  and  Thwyates  againft  Bye^  2  Vern,  8q.  tQ  &ew, 
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that  where  a  perfon  has  a  power  of  chargmg  lands  to  fuch  Hirvey^. 
of  his  children,  and  in  fuch  (hares  and  proportions,  as  he  by  £ivE.y. 
anv  writing  (liall  appoint;  he  may  not  only  limit  the  land 
to  any  of  his  children,  but  may  charge  the  lands  v/ith  any  rent- 
charge,  or  fum  of  money,  for  any  of  his  children.. 

80/.  per  tittn.  rertt-charge,  is  looked  upon  by  conveyancers 
as  a  reafonable  provifion  for  a  portion  of  1000/.  and  if  the  fet- 
tlement  in  the  prefent  cafe  had  been  320/.  />^r  nnu,  cIchy,  it  . 

^     would  have  been  double  the  provifion  that  is  ufual  for  it  :  being 

/     four  times  80  /.  per  annum* 

•        Mr.  Attorney  General  for  the  plaintiff  faid, 

''I  That  under  the  fettlement,  in  which  Xvlr.  Hervcy  the  father 
'f  j  referved  this  power,  he  may  be  called  a  purchafer  of  it  from 
j'^  the  fon,  the  defendant  Michael  Hervey^  becaufe  he  abfolutelv 

gave  up  an  ellate,  in  which  he  had  his  life,  to  the  fon  imme- 
I  ^lately  in  pofleffion. 
^       It  is  admitted  by  the  counfel  on  all  fides,  that  the  power  is 

not  well  executed  in  law,  under  the  fettlem.ent  of  1725,  there^ 
','     fore  the  execution  of  the  power  is  void,  but  equity  will  fup-/ 
,      ply  a  defecl  in  the  execution,  and  cited  the  cafe  of  Kettle  v. 
■      TownJJjend',  i  Salh»  187.  where  it  was  held,'  that  equity  wlil 
^     fupply  a  defeat,  in  favour  of  a  fon  or  daughter,  and  that  it  is  not 

fnaterial  that  fuch  a  fon  was  provided  for  before,  nor  how 
'  far. 

Mr.  Murray  pf  the  fame  fide. 

;        This  is  a  power  that  may  be  executed  piece-meal,  part  at 
t,     onetime,  and  part  at  another  ( i}. 

le        If  a  wife  had  any  former  proviilon,  that  is  defeclive  under 
I  the  execution  of  a  power,  the  counfel  for  the  defendant  take 

11  I  it  for  granted,  without  producing  any  inftance,  or  even  a  dictum 

1}  t  of  the  court,  that  equity  will  not  fupply  any  defc6t  in  a  latter 
provifion  for  the  benefit  of  a  wife. 

1^  He  cited  the  cafe  of  JVatts  v.  Bullas^  i  Wms,  60.  to  fnew  • 
that  a  voluntary  conveyance  made  to  a  brother  of  the  half 
blood,  tho'  void  and  deft^i^ive  at  law,  will  be  made  good  by  a 
court  of  equity;  and  that  as  the  confideration  of  blood  would 
at  common  law  raife  a  ufe,  and  as  before  tlie  ftatute  of  the 
I  27  H.  8.  fuch  ccjiul  que  ufe  might  have  compelled  an  execution 
of  the  ufe  in  a  court  of  equity,  fo  would  this  imperfect  con- 
veyance raife  a  trull,  and  confequently  ought  to  be  made  good  5^7  3 
in  equity. 

Loi'd  Chancellor  :  As  this  cafe  is  attended  M'lth  fomc  parti- 
cular circumflanccs,  I  am  not  forry  it  lias  been  rc-hcard  ;  for 

(i)  See  Zoucb  v,  Wooljionf  2  Burr.  II 36.  Doc  v.  Mllbornc,  2  Duru.  and  c^i  ?  -21, 
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Her  VET  TT.  if  I  had  feen  any  reafon  to  have  changed  my  opmion,  I  fhould 
HERV2Y.     j^Q^  hc(;n  afhamed  of  doing  it,  but  after  hearing  it  fully 

argued  on  the  part  of  the  defendants,  I  fliil  continue  of  the  fame 
opinion. 

I  will  not  repeat  what  I  fald  before,  but  rather  apply  myfelf  to 
giye  an  anfvver  to  what  feems  to  be  the  principal  reafon  urged 
for  a  re-hearing. 

The  general  argument  is,  the  validity  of  the  firfl:  fettlement, 
at  leafi;  in  a  court  of  equity,  but  I  take  it  to  be  clear,  that  the 
deed  of  1731,  which  is  the  ultimate  attempt  towards  the  exe- 
cution of  the  power,  is  a  waiver  of  the  former  fettiements,  and 
fupplies  any  defefts  that  might  be  in  the  other  two. 
In  aiding  the  dc-     Iti  cafes  of  aiding  the  defective  execution  of  a  power,  either 
^^^'l\f^^'     for  a  wife  or  a  child,  whether  the  provinon  has  been  for  a 
power,  either  for  valuable  confideration,  has  never  entred  into  the  view  of  the 
a  wife  or  child,  court ;  but  being  intended  for  a  provifion,  whether  voluntary 
it'sbems         or  nor,  has  been  always  held  to  intitle  this  court  to  give  aid 

intended  for  a  \  J  ,    .  .  ,    ,   ,   r°r^.  , 

provifion,  whe- to  a  wiie  or  chiid,  to  carry  it  into  execution,  tno  deiectively 

ther  voluntary  or  fnade. 

^Ts'courcTo^'^^^  I  am  of  opinion,  if  this  power  had  been  executed  in  favour 
carry  into  exe-  of  a  ftranger,  it  v/ould  have  been  good  ;  but  being  merely  an 
cution.  equitable  thing,  the  perfon  claiming  muft  have  come  into  a  court 

of  equity. 

With  regard  to  the  deed  of  May,  1725,  it  has  been  faid, 
the  power  being  completely  executed,  that  it  cannot  be  exe- 
cuted toli^s  quoties,  but  I  am  of  opinion,  that  the  power  is  not 
executed  either  in  law  or  equity. 

Suppoiing  it  had  been  defeftively  executed,  and  the  parties 
afterwards  execute  it  properly,  there  is  no  doubt  but  the  law 
v/ould  look  upon  the  firfb  execution  as  null  and  void,  and  that  it 
might  . therefore  he  executed  over  again. 

If  there  had  been  words  in  the  firil  fettlement,  which  fiiewed 
,  that  rv4r.  Edward  Hervey  had  fully  executed  the  power,  or  v/ould 
have  amounted  to  a  releafe  of  it,  it  would  indeed  have  prevent' 
ed  any  fubfequent  execution  ;  but  there  are  no  words,  except 
what  are  ufucilly  put  in  by  fcriveners,  nameiy,  in  bar  of  dower 
and  thirds. 

Nothing  is  to  be  inferred  from  the  words,  the  furplus  I  give 
I      to  the  remainder- man,  for  they  are  only  of  courfe,  and  if  not  ex- 
prefied,  he  would  have  had  the  furplus  by  implication. 

I'liC  cafe  of  5c/-oob  and  Offley  differs  toto  ccelo^  for  tpere  a  cove- 
nant vv^is  enrered  into  by  the  hufband  for  a  valuable  confideration 
upon  the  nrll  marriage,  that  the  ilTue  of  that  marriage  fliould  en- 
joy, free  from  any  incumbrance  done,  or  to  be  done,  fo  that  he 
was  tied  down  by  that  claufe. 

It  has  been  further  urged  by  the  defendant's  counfel,  tl^t 
fuppoGng  the  300/.  per  ann.  be  not  a  good  and  complete  exe- 
cution of  the  power,  yet  it  is  fuch  an  execution  of  the  power, 
as  will  indnce  the  court  to  think  a  wife,  in  forne  meafure,  pro- 
vided for  under  it. 

This 


This  is  relied  upon  as  the  ftrong  point.    lam  of  opinion  Hertew. 
that  the  rule,  as  laid  down  by  the  defendant's  counfel,  that  a  Thft^a^/^7or 
M^ife  or  child,  who  come  for  the  aid  of  this  court,  to  fupply  chUd\  who  come 
a  defe£i:ive  execution  of  a  power,  muft  be  intirely  unprovided  o^'^^^s 

c        '  1       •  1         1       r   1  court  to  lupplv  a 

tor,  IP.  not  the  right  rule  of  the  court.  d^fedive  execu- 

I  tliink  the  general  rule,  that  the  hufband  or  a  father  are  the  tioncfa  power, 
proper  judges,  what  is  the  reafonable  provifion  for  a  wife  or  "^"f^i^y 

^,  ./,.-''='    '        1  •         -11        1  unprovided  for 

child,  is  a  good  and  invariable  rule.  -  is  not  the  right 

And  when  a  father  has  done  any  thing  extravagant,  in  either 
of  thefe  cafes,  the  court  does  not  break  thro'  this  general  rule, 
when  they  fet  it  afide,  but  they  go  upon  a  collateral  reafon, 
that  this  extravagant  provifion,  either  for  a  wife  or  one  child 
only,  is  a  prejudice  and  injury  to  the  reft  of  the  family,  and  that 
one  branch  ought  not  to  be  improperly  preferred  to  the  ruin  of 
the  reft. 

In  lady  Oxford^  cafe,  mentioned  in  ^m'lth  and  AJljton^  i  Ch* 
Ca,  263.  her  jointure  was  decreed  good,  where  the  power  was 
not  purfued,  tho'  only  a  part  of  her  jointure  depended  on  the 
queftion. 

I  will,  in  the  next  place,  confider  it  as  if  the  rule  laid  down 
by  the  defendant's  counfel  was  a  right  one,  and  then  it  will  come 
to  this  queftion,  Whether  flie  is  a  wife  provided  for  under  the 
fettlement. 

And  I  am  of  opinion,  that  as  the  court  cannot  carry  it  into 
execution,  according  to  the  intent  and  meaning  of  tne  parties, 
Ihe  cannot  be  faid  to  be  a  wife  provided  for. 

As  this  is  a  power  to  make  a  jointure  of  lands  only,  not  ex- 
ceeding 600/.  per  ann»  it  was  not  the  intenf  that  the  whole  eftate 
ftiould  be  incumbred,  for  the  remainder-man  was  to  have  the 
furplus,  which  he  will  not  have,  if  the  300  /.  per  ann.  rent- 
charge  fliould  take  place,  for  then  the  whole  will  be  liable  to  an- 
fwer  the  rent-charge,  and  by  that  means  the  remainder-man  will 
lofe  his  furplus. 

But  then  it  has  been  faid,  the  court  might  have  taken  600  /. 
per  aftn,  out  of  the  900/.  per  ann*-  to  anfwer  this  rent- 
charge. 

But  fuppofe  this  eftate  had  lain  in  the  level  or  marfh  grounds, 
there  might  have  been  inundations,  and  then  the  part  fo 
allotted  might  not  even  have  produced  a  rent-charge  of 
300/. 

This  would  have  been  a  prejudice  too,  in  refpe£l  of  fcib- 
fequent  remainder-men  ;  for  fuppofing  the  600  /.  a  year  had, 
by  any  accident,  proved  an  infulhcient  fund,  then  the  arrears 
of  the  rent-charg;e  would  have  run  on,  and  the  remainder-man, 
at  leaft,  who  ftands  behind  Michael  Hervey,  would  have  been 
injured. 

I  agree,  if  there  had  been  no  fettlement  befides  the  deed  of  ' 
1725,  the  court  would  have  found  out  fome  other  way  to  make 
the  provifion  for  the  wife  effe61:ual,  and  might,  perhaps,  have 
done  what  Mr.  Noel  has  pointed  out,  allotted  fo  much  of  the 
eftate,  which  was  fubjeil  to  the  power,  as  would  have  been 

Vol..  I.  P  p  fuihcienc 


Herveyi/.    fufHcisnt  to  have  anfwered  a  clear  neat  fum  of  300/.  an- 
Hervsv.    nually,  making  an  allowance  for  landed  eft ates  being  liable  to 
taxes. 

But  I  am  of  opinion,  whatever  the  court  might  have  done 
under  the  deed  of  172^,  to  aid  and  affifc  the  v/ife,  if  it  had  flood 
[  569  ]     fiiigiyj  and  clear  of  fubfequent  fettlements,  yet  as  the  cafe  is  now 
circumftanced,  if  the  court  cannot  give  her  what  is  agreed  and 
ftipulated  for,  under  this  deed,  they  will  certainly  fecure  to  her 
what  is  given  under  the  fettlement  of  1731 . 
As  the  plaintiff     "^"^     ^^^^^      ^  rent-charge,  and  not  fuch  a  provifion  as  is 
has  not  the  pro-  ftlpulatcd  for  the  wife,  fhe  muft  be  confidered  as  abfolutely  un- 
vifsoa  ftipuiated  pj-Qvided  for,  and  then  flie  will  clearly  be  intitled,  according  to 
he.  conftdet-e^"^      Tulcs  of  equity,  to  be  aided  and  affifted  in  carrying  a  defeSive 
totally  urepmvid- provifion  into  execution. 

edfor. 

Where  tbere  kas  It  has  been  fald,  whcrc  there  has  been  an  excefs  in  the  exe- 
been  an  excefs  in  cu^^Jqji  of  a  power,  that  there  are  no  inftances  w^here  the  court 
fwTr^Thris'^^^^^^  ^^^"^^^  to  carry  fuch  a  cafe  into  execution,  but  though 
voiii  batVorthe  there  is  an  excefs  or  redundancy  in  the  thing  itfelf,  yet  it  mail 
furpios^  and  good  confidcred  only  as  a  defeat  in  the  legality  and  there  are 
okhefQwcrT^ "  many  cafes  to  this  purpofe,  and  I  will  put  one  ;  fuppofe  a 
poM^-er  CO  leafefor  21  years,  and  the  perfon  leafes  for  40,  this  is 
void  only  for  the  furplus,  and  good  within  the  limits  of  the  power 

CO.. 

It  is  furprizing  to  me,  how  the  perfon  who  drew  this  fettlement 
could  miftake,  when  he  had  fo  plain  a  power  for  his  ^uide ;  but 
he  does  not  feem  to  have  committed  blunders  fo  much  as  wilful 
miftakes,  with  a  view  to  try  experiments,  like  Serjeant  Maytiard\ 
conclufionsj  in  feme  of  the  ciaufes  of  his  will,  vaieat  quantum 
valere  potej}. 

Upon  the  whole,  I  am  of  opinion  that  the  fettlement  in  17,25, 
being  drawn  in  fuch  a  manner  as  that  the  wife  could  not  have 
what  was  intended  for  her,  did'not  annul  or  defeat  the  lad  fet- 
tlement, and  therefore  do  direcl  that  my  former  decree  {hall 
(land  without  any  variation  (2). 

(s)  So  Parry     Boweng  l^elf.  Rep.  87.        [z)  Ejg.  Lih.  A.  1739.  fol.  507, 
2  Fef,  644, 


Vide  title  Charitj. 


Vids  title"  Dowsr  and  Jo'wtmr* 
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CAP  XCIV, 
Fide  title  Arrejl, 


CAP.    XCV.  [  570  ] 

Piocljeiu  amp* 

February  the  13  th,  1737.    At  the  Rolls. 
Anon.' 

AProchein  Amy  need  not  be  a  relation,  but  then  he  muft  Q^{q  ^S^. 
be  a  perfon  of  fubftance,  becaufe  liable  to  cofts. 


C  A  P.  XCVL 

pjofiibitfoit. 

Vide  title  Marriage, 
C   A  P.  XCVII. 

putc&afe. 

(A)  Of  Pur  chafes  without:  Notice » 

(B)  Whether  Lands  purchafed  after  a  Willy  pafs  by  it^ 


P  P  3i 


2^0'Vftnher  the 
15th,  1738. 

Cafe  266. 


(A)  Of  Pur  chafers  ivithout  Notice. 
Brandlyn  v.  Ord, 


T  was  fald  by  Lord  Chancellor  in  this  caufe,  that  a  man  who 
purchafes  for  a  valuable  conlideration,  with  notice  of  a  vo- 
luntary fettlement  from  a  perfon  ivho  bought  uuithout  notice^  fhall 
fhelter  himfeif  under  the  firft  purchafer,  yet  it  muft  be  the  very 
fame  intcreft  in  every  refpedt. 


A  man  who 
purchafesior  a 
valuable  con- 
fiderat/on  with. 
notiLce  of  a  vO' 
luntary  fettle- 
ment, from  a  perfon  who  bought  ivithout  notice,  fliall  ihelter  himfeif  under  the  firft  purchafer 


A  man  can-  He  likewife  faid,  he  never  knew  a  man  defend  himfeif  in  this 
not  defend  him V  court,  as  a  purchafcr  for  a  valuable  confideration  under  articles 
feifin  this  court,  ^^^j     •£      jg  injured,  he  muft  fue  at  law  upon  the  covenants  in 

as  a  purchaler      ,  .  ,  ^ 

for  a  valuable    the  articles. 

confideration,  under  articles  only 

Where  defend-  ///j  Lordpip  alfo  laid  it  down  as  a  rule,  that  where  the  de- 
form^^ililt^they  ^^"^'^'^^^-^^^^^'^  firmer  fuit^  that  the  court  Implied  there  was  no 
fc  lliew  it  was  title  when  they  difmiffed  the  bill,  is  not  fufficient,  they  mull 
judicata,  fhew  it  was  res  judicata^  an  abfolute  determination  in  the  court 
that  the  plaintiff  had  no  title, 
futof^on'^ffiol'  He  alfo  held,  that  a  tenant  in  tail,  out  of  poffeflion,  cannot 
cannot^  b'rh-i.'^^a'  bring  a  bill  to  perpetuate  teftlmony  of  witnefles,  till  he  has  re- 
bill  to  perpstu-  covcrcd  poflefTion  by  eje6lment ;  if  he  does,  on  the  defendant's 
ate  teftlmony.  (Jemurring  for  this  reafon,  the  court  will  allow  it  (3). 
A  bill  dropped  Aud  that  a  bill  dropped  for  want  of  profecution  is  never  to  be 
for  want  ot  pro-  pleaded  as  a  decree  of  difmiffion  in  bar  to  another  bill. 

lecution,  IS 

aever  to  be  pleaded  as  a  decree  of  difniiffion.  , 


mu 
res 


And  that  a  fine  levied  by  termor  for  years,  is  a  forfeiture  \  but 
the  reverfioner-has  hve  years  after  the  expiration  of  the  term  t® 
enter  (4). 


(1)  See  Siveet  V.  Southcote,  2  Bro.  Cha, 
Rt'p,  66.  Lo'vjther  v.  Carllon,  poji.  2  vol. 
242. 

(2)  See  Fitzgerald  v.  Fauconberge\ 
Fit^gih.  207.  Uart  y.  Middlehurji,  -pofi. 
3  vol.  377. 

C-^)  Parry  v.  Rogers^  I  Vern.  441. 
FhiUips  v.  Carcio,  i  P.  W,  117, 


(4)  The  reader  is  referred  to  the 

F-Jfay  071  Uj'es  and  Trujlst  520,   to  32^,. 
See   alfo  Smith  v,  Clifford^  i  Dum. 
Ea/i^y^St    with  refped  to  a  rtcovery 
fufFered  by  a  termor  for  years  and  a  te- 
nant for  life. 


November  tiie  ,              At  the  Rolls.  Anon.' 
30th,  1739, 

Cafe  267.  rr^HE  quefl  ion  before  the  court  was,  Whether  new  amgnecs, 

Newaffignee^'*  ^  commiffion  of  bankruptcy  upon  the  death  or  re- 

under  a  com-  moval  of  the  former,  fliall,  on  hling  a  fupplemental  bill,  ht  in- 

miffion  of  bank- 
ruptcy, on  filing  a  fupplemental  bill,  fnall  have  the  benefit  of  the  proceedings  in  the  fuit  commenced 
ly  the  old  affignaes. 

1  -  titled 


pttitljafe. 
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titled  to  the  benefit  of  the  proceedings  In  a  fuit  begun  m  the  time     An  ok,* 
of  the  firft  affignees,  or  muft  begin  again  by  original  bill? 

Meifler  of  the  Rolls  :  In  the  cafe  of  an  abatement,  if  you  cao^ 
you  muft  revive  ;  but  in  the  cafe  of  affignees  of  bankrupts,  v/here 
fome  die,  or  fome  are  difcharged,  and  others  are  by  order  of  court 
put  in  their  room,  there  is  no  privity  between  the  bankrupt  and 
"the  affignees,  or  at  lead  but  an  artificial  one,  and  therefore 
they  cannot  revive  *,  and  it  would  be  extremely  hard  if  there 
have  been  pleadings,  examinations,  ^c,  in  a  former  fuit,  that 
the  new  truftees  ftiould  not  have  the  benefit  of  them  by  a  fup- 
plemental  bill. 

Suppofe  the  court,  upon  the  death  or  difcharge  of  affignees, 
of  bankrupts,  fhould  fay  that  all  muft  go  for  nothing,  and  you 
muft  begin  again  by  original  fuit,  why  then  all  the  charges  and 
expences  in  the  former  fuit  are  abfolutely  thrown  away. 

In  the  prefent  method,  though  you  cannot  come  againft  the 
reprefentative  of  the  former  affignee,  yet  by  a  fupplemental  bill 
you  will  have  the  bankrupt's  eftate  liable^  at  all  events,  to  anfwer 
the  cofts. 

I  will  put  a  cafe  that  comes  very  near  this,  and  will  (hew  the  Apurchafer  of 
reafonablenefs  of  my  prefent  determination,    Suppofe  an  eftate  ^f- 
has  been  in  controverfy  for  twenty  years  in  this  court,  and  during  inVontrov^fy 
the  fuit  it  is  purchafed,  the  purchafer,  on  filing  his  fupplemental  in  this  court, 
bill,  comes  into  this  court  pro  bofio  et  malo,  and  fhall  be  liable  to  J"  ^1^!^^ J^J^^^j 
all  the  cofts  in  the  proceedino^s,  from  the  beginning  to  the  end  of  bin,  comes  here 
the  fuit.  For  thefe  reafons  I  am  of  opinion,  that  the  new  affignees  P''°  hono  etmalo^ 
ought  to  have  the  benefit  of  the  former  proceedings  in  the  fuit  aJuoft.'from^ 
commenced  by  the  old  affignees  (1).  the  beginning 

to  the  end  of 
the  fuit. 

(i)  See  yf//o;;.  ante  zd'i,. 


(B3  Whether  Lands  purchafed  after  a  Will  pafs  by  it. 

Green  v.  Smith,     On  Exceptions.  Decemhey  the 

15th,  1738. 

J   Articles  for  the  purchafe  of  lands,  and  dies  j  it  happened  Q^fg  268. 
afterwards  that  the  feller  could  not  make  a  good  title  to  the  if  ama«  cove- 
lands,  and  the  queftion  was  between  the  heir  at  law,  and  the  nants  to  lay  out 
executor  of  A,  Whether  the  purchafe  money  was  to  be  confider-  ^  ^""^ 

11,  r       1     n        5  purchafe  of 

cd  as  land  or  perlonal  eitater  lands,  and  de- 

vifjs  his  re?.! 

eftate  before  he  has  made  fuch  pui chafe,  the  money  to  be  laid  out  will  pafs  to  tlic  devifcc. 

Lord  Chancellor^  in  this  caufe,    laid  down   the  following  ^ 
rules : 

That  agreements  to  be  performed,  are  often  confidered  as 
performed :  for  if  a  man  covenants  to  lay  out  a  fum  of  money  in 
the  purchafe  of  lands,  generally,  and  devifes  his  real  eftate  be- 

P  p  3  fore 
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^mxH  ^*  made  fucli  purchafe,  the  money  agreed  to  be  laid  out 

*      will  pafs  to  the  devifee  ( i). 

That  where  a  man  having  made  his  will,  afterwards  enters 
^^contraas  ^"^^  ^  contrad  for  the  purchafe  of  land,  the  lands  contra6led 
for  a  ourchafe    for  will  not  pafs  by  the  will,    but  defcend  to  the  heir  at 

of  lands  after    ]aw  (2). 
a  will  made, 

they  will  not  pafs  thereby,  but  defcend  to  the  heir  at  law. 

Where  after  That  where  an  anceftor,  after  the  making  of  a  will,  agrees 
making  a  will  purchafc  of  particular  lands,  the  heir  at  law  would  have 

for  the  purchafe  ^  right  to  them,  provided  a  good  title  can  be  made,  otherwlfe  if 
of  particular  it  cannot  J  but  it  is  going  too  far  to  fay  that  though  the  heir  at 
tkkcanno't  ir'^^^'^  Cannot  have  the  land,  yet  he  fhall  have  the  money  fo  intend- 
made,  as  the     ed  to  be  laid  out  (3).  ~ 

heir  at  law  can-  / 
not  have  the  land,  he  fhall  not  have  the  money  Intended  to  be  laid  out. 

,  That  if  a  man  gives  a  portion  to  his  daughter  by  a  will,  and 
afterwards  advances  her  with  the  like  fum,  it  ftiall  go  ia 
ademption  of  the  legacy  (4). 

That  the  vendor  of  the  eftate  is,  from  the  time  of  his  contrail, 
confidered  as  a  truftee  for  the  purchafer,  and  the  vendee,  as  to  the 
money,  a  truftee  for  the  vendor  (5  ). 

That  in  bills  for  fpecifick  performance,  this  court  never  gives 
relief  where  the  a6l  is  impoffible  to  be  done,  but  leaves  the' party 
to  his  remedy  at  law. 

That  where  an  anceftor  has  agreed  for  the  purchafe  of  par- 
ticular lands,  but  dies  before  it  is  quite  compleated,  if  the  heir 
at  law  brings  his  bill  againft  the  devifees,  who  claim  the  real 
eftate  of  the  anceftor  by  a  will  made  before  the  purchafe  of  thofe 
particular  lands,  the  vendor  of  thefe  lands,where  he  has  a  doubt- 
ful title,  muft  be  made  a  defendant  to  the  fuit,  otherwife  if  his 
title  be  clear. 


(1)  Milner  v.  Mills y  Mof.  1 2 3.  Green- 
hill^-  Greenhill.  P^e,  Cha,  320.  Lingen 
v.^onjorayy  \  P  W.  ij2.  ^P^IV.  221. 
S.  C.  cited.  Potter  v.  Potter ,  1  Fef. 
437.  Btauclerkv.  Mead,  pojl.z  vol.169. 
Oldham  V.  Hughes, fojl.  2  vol.  453.  Pul- 
lyn  V.  Ready,  poft.  2  vol.  590.  Whittaker 
V.  Whittahr^  4  Bro.  Cha  Rep.  3  I .  See 
alfo  Guide t  V.  Gnulot,  poji.  3  vol.  254. 

(2)  Lavgjord  V.  Pittl  2  P.  IV.^  bzg. 
Aileyn  V,  Alleyn^    Mof.   262.     Sed  ojide 


Cotton  V,  Cotton,  2  Cha,  Rep,  138. 

(3)  Therefore  his  Lordfhip  faw  no 
ground  for  giving  diredions  to  perform 
the  agreement  or  to  pay  over  the  pur- 
chafe money.    Reg.  Lib.  A.  1738.  fol. 

(4)  See  BellafiS  v.  Uthnjuatti  ante/^iS. 
note  2. 

(5)  VidePollexfen  v.  Moore^  poJi,  3  vol. 
273- 


Vide  title  Agreements,  Articles,  and  Covenafits, 


Fide  title  Banlrupt,   tinder  the  Divifton,    Rule  as  to  Ajjigneeu 
Anon'  at  the  Pvolls.    M.  T.  i739« 
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CAP.  XCVIII. 

Eea!  Cffate. 

(A)    JVhere  the  Perfonal  JJjall  not  he  applied  in  Exoneration* 
November  the  4thy  1738.    At  the  Rolls. 


Miles  V,  Leigh, 

E  NRT Lelghy  the  plaintiffs  father,  being  feifed  of  a  mef-   Q2^{q  260 
fuage  called  Hills,  and  of  another  meffuage  "called  Bo-  ^  ^  ^.^ 
reys  (i),  with  lands  in  Somerfet/hire  of  50/.  a  year,  and  alfo  pof-  Abr.'463.  pL2i. 
feffed  of  perfonal  eftate,  made  his  will  the  23d  of  March  17015  8Vin.Abr.295, 
and  in  the  outfet  thereof  fays,  "  ^11  my  worldly  goods  I  give  to  ^j' 

J"*?^;;  my  wife,  and  the  premifTes  aforefaid  he  devifes  to  her     L.  the  plain- 
for  life,  and  then  to  his  fon  Robert,  brother  of  the  plaintiff,  ^'^'^ 
and  his  heirs  for  ever  ;  and  to  the  plaintiffs  by  the  name  of  his  of  feveral  landT 
daughter  yi^r  J  f  a  legacy  of  i^o\,  to  be  paid  her  in  a  twelvemonth*  s  devifc^s  them  to 
time  after  his  fon  ^ohtxl/hoihd  come  to  enjoy  the  premiffes^  and      andThen^toh/-^ * 
Robert  fould  die  before  ]c)?a-\,  then  that  }!ltmj,  another  fon ,  and  {qj^  j^rjbert  And 
the  brother  of  the  plaintiff,  coming  to  the  poffffioji  of  the  premiffes,  ^js  heirs,  and 
"  and  furviviug  his  mother,  jhould  pay  to  the  phmitiff  200 1.  ^^^^  ^^'^ a  legacy 
tnade  Joan  executrix  •'^  150!.    he  paid 

to  her  in  a 

tivel've-,nionth''s  time  after  hh  Jon  Roljert  Jbould  -comeia  enjoy  the pre>nt[fes  j  and  if  Robert  before  his 
mother,  tiien  that  J/fw^,  another  fon,  coming  to  the  poflciTion  thereof,  and  furviving  his  mother, 
ihouid  pay  the  plaintiff  2C©  /, 

Robert  and  Henry  died  before  Joan,  but  Robert  left  a  fon,  the  Robert  and  Henry 
defendant  Henry  Leigh,  and  nephew  to  the  plaintiff,  to  whom  flie  ^othcf  bu 
applied  for  the  legacy,  and,  upon  his  refufmg  payment,  brought  Scrtlcft  zfon 
her  bill  againfl  him  to  pay  what  is  her  due  for  the  legacy,  or,  in  tj'^'-^^lefcndant, 
default  thereof,  that  the  defendant  may  deliver  pofieffion  of  the  "^1^1^"^ 

premiffes.  ,  brought  for  the 

legacy. 


The  Majler  of  the  Rolls  decreed,   that  it  be   referred  to  a  A  decree  for  the 

M after  to  fee  what  is  due  to  the  plaintiff,  for  her  legacy  of  l^'S^'^y 

,         ,  .  n  7  ,-  °     r      I^olls,  with  in- 

150/,  and  to  compute  mtereit  at  4/.  per  cent,  Irom  a  year  after  tereft  ^x^^er 

the  death  of  foan  Leigh,   and  the  defendant  to    pay  what       f'om  a  year 

fliould  be  found  due,  or  in  default  thereof  the  defendant  is  to  5'?'^' "^f''^ 

r       1  r  Ti-,'  1    1        TTir  i  thcmoiher, 

account  for  the  rents  oi  tiiLs  tenement,  and  that  Hills  tencmenthc  and,  upon  appeal 

fold   (  2  )  •  .  ^°  Lord  Chan- 

i- el  lor,  dccrte 
ajjinued, 

(i)  The  teftator  was  feifed  of  this  (2)  As  to  the  mefiuage  called  i?c?vT.r, 
meffuage  in  tail,  the  b^!l  was  difmiii'ed.  Reg,  Lib.  B,  17^8. 

foL  8^. 

P  p  4  On 
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MiiEs  'V.  On  tlie  25t]i  of  yz*A'  1739,  this  caufe  came  on  before  his 
Lordfbip^  upon  an  appeal  from  the  decree  of  the  Mafter  of  the 
Rolls,  ' 

Lord  Chancellor :  I  think  the  will  obfcurely  penned,  but  the 
confTrUi^lion  mure  be  a^:reeable  to  the  intent  of  the  whole  will 
taken  together  *5  azid  upon  that  con fideration  I  am  of  opinion  the 
decree  at  the  Rolls  is  right. 

The  words  the  reftator  ufes  in  the  difpofition  of  his  perfonal 
eftate,  luordly  goods,  are  an  extenfive  defcription  thereof ; 
and  then  the  firft  qneftion  will  be.  Whether,  by  the  words 
and  intent  of  the  teflator,  the  legacy  is  a  charge  on  the  real 
eftate  ? 

Conditions  in  J  am  of  Opinion  it  is,  and  that  no  other  part  of  the  eftate, 
conftmed  fb  "  but  the  real,  is  charged  with  it ,  the  teflator  breaks  the  defcent, 
from  the  nature  and  his  fon  Robert  takes  only  a  remainder  under  the  will,  and 
'd  If  ^  'h""e  claufe  of  the  legacy  to  his  daughter  Mary  is  to  be  conftrued 

the  words  mere-  j^^^  if  it  had  followed  the  claufe  of  the  devife  to  J^obert  and 
ly  of  themfeives  his  heirs,  and  therefore  is  a  condition  annexed  to  the  eftate,  and 
ditional^°^"  conditions  in  wills  are  often  conftrued  fo  from  the  nature  of  the 
thing  itfelf,  where  the  words  merely  of  themfelves  are  ncit  con- 
ditional as  in  the  cafe  of  adverbs  of  time,  and  here  are  adverbs 
of  time  dire6ting  the  particular  time  of  payment,  and  the  word 
then  has  often  been  conftrued  a  condition. 

It  is  objefted,  that  it  is  not f aid  to  be  paid  out  of  the  eflate  at  Hills  ^ 
nor  is  it  faid  by  whom  it  is  to  be  paid, 
f  575  3         But  there  are  many  cafes  where  it  is  neither  faid  to  be  paid 
The 'ale  a-      ^^'^^  cftatc,  nor  by  whom,  yet  has  been  confidered  as  a 

is  not^expefsiy  charge  upon  the  eftate,  where  the  general  intent  of  the  teflator 
faid  to  be  paid  Ji^g  appeared  ;  but  here  the  whole  will  being  taken  together,  the 
noJ^y^^omr' ■^"^^^^^'^"^  claufe  directing  Henry  to  pay,  he  coming  into  poiTef- 
yet  hds  been  fion,  &c,  is  a  plain  declaration  of  the  teftator's  intent,  that  tha 
conCdered  as  a  pej-fon  who  pofTefTed  the  eftate  fhould  pay  the  legacy. 

charge  thereon,  ^  ^  r  J  o  i 

where  ths  gi^neral  intent  of  the  teftator  has  appeared. 

The  teflator  intended  it  fhould  come  out  of  both  eftates,  and 
he  has  charged  his  fon,  in  refpe6!:  of  the  whole  eftate  he  was  to 
have  and  that  is  generally  the  rule  of  proportion  in  charging 
the  fon  for  younger  children's  fortunes,  in  refpedt  of  the  value  of 
th-"  whole  eftate  that  is  to  come  to  him.  The  words  are,  I  think, 
lufficientto  charge  the  real  eftate;  and  as  to  the  perfonal,  it  is 
given  abfolutely  and  inrirely  to  the  mother  j  flie  might  fpend  it, 
or  do  what  ftie  pleafed  with  it  ;  nor  is  the  legacy  given  to  be 
paid  "at  the  particular  time  of  the  death  of  the  mother,  fo  that 
it  is  impofTible  to  imagine  that  could  be  the  fund  intended  by  the 
tcftator  (i), 

binTthe  hei^'if  ^^'"^  fecond  queftion  is,  Yv^hether  the  plaintiff's  legacy  is  a 
the  devife  fo'    Contingent  charge  ?  For  it  has  been  infifted  on  by  the  defend- 

takes  effeti  as 

that  he  inuft  claim  under  the  anccftor,  as  much  as  if  the  anceftor  had  taken  in  poffeffion. 


(i)        JValkr  \.  Jachfon,  'pofi.    2  vol.  624. 

ant's 
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ant's  counfel,  that  it  depended  on  the  contingency  of  Rolertl^  Miles 
perfonally  enjoying  the  premifles ;  but  the  conftrudion  muil 
be,  when  the  devife  to  Robert  takes  efFecSt,  and  the  prefent  de- 
fendant claims  under  Robert,  and  the  condition  will  bind  the 
heir,  if  the  devife  fo  takes  efFe£l  as  that  he  mufl  claim  under 
the  anceftor,  as  much  as  if  the  anceftor  himfelf  had  taken  in 
polTeffion  (x). 

As  to  the  fatisfaclion  faid  to  be  received  by  the  plaintiff  from 
the  mother,  that  depends  on  the  queftion,  Whether  this  was  a 
legacy  payable  out  of  the  perfonal  eftate  ?  But  this  never  was  fo, 
nor  was  the  perfonal  eftate  liable,  for  if  it  had  been  intended, 
there  would  have  been  no  occafion  to  poftpone  the  payment 
of  the  legacy,  till  the  eftates  called  Boreys  and  Hills  came  into 
poffelTion. 

Decree  affirmed  (2). 

(i)  See  Marh  v.  Marh,  1  Stra.  129.        (2)  Re^.  Lib.  B.  1738.  ?ri 
I  Vcf,  46. 

Burgoigne  v.  Fox  and  Others.  May  th^  i-^thp 

1738. 

ON  the  marriage  of  Lord  Bingley  with  a  daughter  of  Lord  Cafe  270. 
Giiernfey,  a  fettlement  was  made  of  his  eflate  in  Tork/JAre,  The  10  000/. 
to  the  6ommon  ufes  of  a  marriage  fettlement,  and  in  cafe  of  charged  by  Lord 
failure  of  ilTue  male,  a  term  of  1000  years  was  created  for  rail-  -^'"^^O)  "^tlie 

,     .  r  7    r       1       1       J  ■  texva  of  1000 

mg  thefum  of  10,000/.  for  daughter  s  portions.  years,  fiiaiinot 

be  paid  out  of 

his  perfonal  eftate,  but  the  land  on  which  it  was  originally  charged  muft  bear  the  burthen  of  iC 

Lord  Bingley  afterwards,  by  leafe  and  releafe,  dated  the  25th 
and  z6xh.  oi  Augrift  1714,  conveys  an  eftate  he  had  in  Hertfordr- 
Jhire,  called  The  Nunnery  of  Chejhunt^  to  the  ufe  of  himfelf  for  [  57^  J 
life,  remainder  to  truflees  to  preferve  contingent  remainders, 
remainder  to  his  firft  and  other  fons  in  tail,  remainder  to  Samuel 
Benfon  (a  near  relation)  for  life,  remainder  to  truftees  to  preferve 
contingent  remainders,  remainder  to  his  firft  and  other  fons  in 
tail,  remainder  to  the  right  heirs  of  Lord  Bingley,  fubje£l  to  a 
power  of  revocation  by  any  deed  or  writing  under  the  hand  and 
feal  of  Lord  Bingley,  and  attefted  by  two  or  more  witnefles,  fo 
as,  at  the  time  of  fuch  revocation,  he  fettles  other  land  in  Torlz* 
Jhire,  free  from  all  incumbrances,  and  of  as  good  or  better  year- 
ly value  than  the  eftate  at  ChejJjimt,  to  the  fame  ufes  as  are  men- 
tioned in  the  deed  of  1 7 1 4. 

\jOx^  Bingley  afterwards,  by  his  will  dated  the  i7thof 
1729,  "  devifes  to  the  prefent  plaintifi' an  eftate  for  life,  in  the 
**  lands,  ^c,  c\t  Che/Jjimt and  all  his  YmAs  m  Tork/ljire,  and 
*^  elfewhere,  he  devilcs  to  truftees,  for  the  benefit  of  liis  daugh- 

ter  and.only  child,  (fince  married  to  Mr.  Fox  the  defendant) 
"  for  life,  remainder  to  the  firft  and  other  fons  in  tail,  remainder 
"  over,  ^c:\ 

After- 
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BuacorGNE-z;.  Afterwards  Lord  J^zw^/^y,  by  leafe  and  releafe,  of  the  29th 
and  30th  of  June  1730,  intended  by  him  as  an  execution 
of  the  power  of  revocation  in  the  deeds  of  17 14,  conveys  an 
eftate  at  Hatton  in  TorhJJjtre,  to  the  fame  ufes  with  the  deeds 
in  1 7 14. 

But  this  eftate  was  deficient  in  value,  and  was  likewife  charg- 
ed with  the  term  of  looo  years,  under  a  deed  in  1703,  for 
raifm.g  10,000 /.  for  daughters*  portions. 

After  the  death  of  Lord  Bingley,  a  bill  was  brought,  and  de- 
cree obtained  by  confent,  for  chargir-g  Lord  Bing/eys  perfonal 
eftate  with  this  10,000/.  portion,  which  was  done  to  avoid  cir- 
cuity, the  teftator  having  by  his  will,  dire£led  his  perfonal  eftate, 
which  was  very  confiderable,  to  be  laid  out  in  the  pur  chafe  of 
lands,  to  be  fettled  to  the  ufes  mentioned  in  his  will  as  to  the 
other  lands. 

Saimiel  Benfon  died,  snd  Robert  his  fon  refufing  to  accept  of 
the  eftate  at  Hatto?i^  under  the  deed  of  1730,  and  having  recover- 
ed the  Cheptint  eftate  by  eje'£l:ment,  the  bill  was  now  brought  by 
the  plaintiff,  praying,  in  the  alternative,  either  that  Rolert  Ben- 
'fon  may  be  compelled  to  relinquifh  his  claim  to  the  CheJJjunt 
eftate,  and  accept  that  of  Hatton^  upon  a  fuppofition  that  the 
power  of  revocation  was  equitably,  though  not  legally  purfued  j 
or,  that  if  that  fnould  be  thought  otherwife,  that  the  plaintiff 
may  have  the  Hatton  eftate,  which  appeared  to  be  conveyed  to 
Rrjberi  Benjon^  in  lieu  of  the  ChefJount  eftate,  or  at  kaft  to  have 
a  fatisfaclion  and  equivalent  for  this  devife  out  of  the  perfonal 
eftate  of  the  teftator,  in  refpe£l  of  a  covenant  entered  into  by  him 
in  the  deed  of  1730,  that  t\it  Hatton  eftate  then  was,  andfhould 
continue  during  the  intereft  of  Samuel  Ben  fon  therein,  of  the 
clear  value  of  120/.  per  ann.  which  was  the  value  of  the  Chcfimnt 
eftate  at  the  time  of  the  fettlement  thereof  in  1714. 

Lord  Chancellor  :  I  am  clearly  of  opinion  the  power  of  revoca- 
tion \yas  not  well  executed  in  refpeft  of  the  difterence  of  the 
C  577  3    value  of  the  two  eftates,  and  the  term  of  1000  years  which 
covered  Hainan  tis  part  of  the  Torlzfmre  eftate  fettled  in  1703. 

lam  likewife' clearly  of  opinion,  that  the  deed  of  1730  was 
a  revocation  of  the  v/111,  quoad  the  devife  of  the  Hatton  eftate,. 
as  part  of  all  the  teftator's  lands,  i^c.  in  Torhjulre^  mentioned  to 
be  devifed  by  the  v/ill,  and  therefore  Hatton  could  not  be  fubje£t 
to  the  particular  ufes  created  by  the  will.  Vide  Shower^ s  Pari. 
Ca.  150. 

But  as  it  was  admitted,  that  tho'  Robert  Benfon  had  the  le- 
gal eltate  both  in  Che/hunt  and  Hatton  eftates,  the  former  under 
the  fettlement  in  17,14,  and  the  other  in  1730,  yet  as  one  only 
was  plainly  intended  him,  and  he  chufes  to  adhere  to  the  Chtf-  ' 
hunty  &c.  he  muft  be  a  truftee  as  to  the  other  eftates,  for  fome 
perfon  or  other  who  in  equity  has  a  right  to  it,  and  I  think 
the  heir  at  law  of  the  teftator  will  plainly  be  intitled  to  this 
truftj  and  the  principal  queftion  therefore  is,  as  between  the 
plaintift  and  the  heir  at  law^ 

And 
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And  as  the  plahitifF  claims  only  under  the  will,  and  Is  there- ^^^^^^^^^ 
fore  a  mere  volunteer,  he  is  not  intitied  to  any  equity  of  this  ^ 
kind. 

That  in  the  cafe  of  ]\oys  v.  Mordaimt^  2  Fern.  58 1»  it  is 
plain  Lord  Cowper  went  upon  this,  a  provifion  which  was 
thereby  to  be  made  by  a  father  for  his  child;  and  it  is  likewife 
in  this  refpecl:  diilinguilliable,  that  the  difpute  there  v/as  :  - 
tween  ptrfons  who  claimed  und.er  the  fame  will,  here  betweea 
a  devlfee  and  the  heir  at  law,  who  is  always  favoured.  ' 

In  Reeve  V.  Rcrve,  i  ^<?r«.  219.  particular  notice  was  taken  by 
the  teftator,  in  his  will,  of  his  apprehenhon  that  the  3000/. 
charge  would  be  good  againft  the  jointure.  No  exprefs  inten- 
tion of  any  thing  of  that  kind  appears  in,  the  prefent  cafe. 
Here  it  was  likevv^ife  to  make  provifion  for  an  only  daughter, 
and  no  inference  can  be  drawn  from  thofe  refolutions,  in  favour 
of  a  mere  volunteer,  as  the  plaintiff  is. 

N,  B,  Held  clearly  by  Lord  Chancellor,  there  was  no  pretence 
for  paying  off  the  10,000/.  charged  on  the  term  of  loco  year?;, 
out  of  the  perfonal  eflate  of  Lord  Bingley,  but  the  land  on  which 
it  was  originally  charged  muft  bear  the  burthen  of  it  and  what 
was  done  by  the  decree  in  this  cafe  could  be  only  matter  of 
agreement  between  the  parties  ( i .) 

His  LordJJjip  declared  he  faw  no  caufe  to  give  the  plaintiff  any 
relief  in  equity,  and  therefore  ordered  that  the  matter  of  the 
plaintiff's  bill  fland  difrniired  without  coifs, 

(l)  See  Coventry  v.  Co'ventry,  2  P,  W.  Rep.  57.     Ward  v.  Dudley,  2  Bro.  Cha, 

222.     Evelyn      E  velyn^  Cox^s  2  P.  W.  Rep.  316.     Hon.vel  v.  Price,  i   Cox^s  P. 

66/\..  note  l.    Lanoyv.  Jthol,  poft.  2  vol.  IF,  294.  note  l.   Galion  \.  Hancock^  pfi, 

444..    Tankerville  V.  Fawcet,  2  Bro.  Cha.  2  vol.  435,  439-  and  notes. 


C  A  P.    XCIX.  [  578  ] 

(A)  Rule  as  to  Appointing  him. 

Anon'*  '  the  gift, 

LORD  Chancellor:    There  is  no  inflance  of  nppointing  a  Cafe  271. 
receiver  of  the  rents  and  profits  of  an  infant's  cftate,  where     C.  ante  489. 
there  is  no  bill  depending  in  this  court;  if  it  had  been  onlv'^^'-' 
filed,  there  might  l;ave  been  an  application  for  this  purpofe  on  Je^cJIvcr'of  m 
behalf  of  the  infant  ( 1 ).  inrani\s  ribtc, 

whciv  tiierc 

(i)^.r  parte  Whit fulhfojl.  2  vol.315.  bi^liied. 
Vide        Infant,    May  the  31ft,  1738.  ' 
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Vide  title  Agreements^  Articles^  and  Covenants^  under  the  Divifmn^ 
when  U  he  performed  in  Specie* 

Vide  title  Fines  and  Recoveries* 


CAP.  CI. 

Vide  title  Expofition  of  Words* 
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CAP.  cn. 


julyth&ijth,  Eleanor  Davenport  Widow,  one  of  the  Paughters^ 

J73S»  of  Margaretta  Farmer,  Widow,  deceafed,  and  (Plaintiffs* 

John  Davenport  her  Son,  and  MitcheJ  Lodge,  and  T 
Chaplin,  Executors  of  Margaretta  Farmer,  J 

john  Gldisy  John  Blake,  Richard  Owen,  and  Mar- 1  ^ 
•^garetLu/  -  -  j  Defendants. 

Cafe  272,    '^O  HiV  Efq;  being  feifed  in  fee  of  a  mcffuage  and 

J,  devifes  lands  ^  lands  in  ShfDpfhire,  mortgaged  the "  premilfes  to  Grtffitb 
to  his  wife  for  ''fhomas  for  120/.  and  being  alfo  feifed  in  fee  of  a  mefluage  in 
K^rdeceafe  tohls  '^^^  poffeflion  of  Margaret  Hmnphrys,  did  by  will  devife  the  two 
fon  and  daugh-  Rieliuages,  with  the  lands  belonging,  to  his  wife  Margaret  Owen 
?rt"^tobe  ^''^^  deceafe,  to  his  fon  and  daughter  John  and 

equafly''divid*ed  Margaret  Owen,  to  he  equally  divided  between  them,  and  the  fevc-^ 
between  them,  ;-^/  and  refpeBive  heirs  of  their  bodies,  and  for  want  of fiich  iffue,  to 
andrefpeOiv?  Margaret  Owen  his  wife  in  fee,  and  made  her  fole  executrix  :  flie 
iiues  of  their  provcd  the  wiil,  cntred  on  the  faid  meffiiages,  and  received  the 
bodies, ^and  for  rents  till  her  death  \n  December  1726,  having  furvived  her  fon 
mue,°tohhwlfe7^^^  Owen,  who  died  an  infant  unmarried, 

in  fee.  This  will  ,  .... 

r.ot  create  a  crofs  remainder,  which  can  only  be  raifed  by  an  iiTipIication  abfolutely  ncceflary,  which  Is 
fiot  the  cafe  iierej  for  the  words  Jevtral  and  refpc£lhef  effeftuaily  disjoin  the  title. 

The 
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The  widow  of  the  teftator,  after  his  death,  married  ^^^^^^''^'^^^^^g^'^ 
Jffhi  Farmer  the  plaintiff  Eleamr's  father,  and  having  furvived  ^ 
him,  made  her  will,  reciting  her  firft  hufband's  will,  and  devi- 
fed  one  moiety  of  the  faid  two  meiTuages  to  Mitchell  Ledge,  and 
Chaplhi,  in  trufl  for  the  feparate  afe  of  the  plaintiff  Eleanor  her 
daughter,  during  her  life,  and  after  her  deceafe,  to  ^ohn  Daven- 
port  the  fon  of  Eleanor  for  life,  and  after  his  deceafe,  to  the  de- 
fendant Richard  Owen  in  fee. 

The  defendant  Margaret^  the  daughter  of  the  teftator  John 
Owenj  married  one  Lee,  (who  is  fince  dead),  and  the  defendant 
Oldis  having  paid  off  Thomas''^  mortgage,  took  an  affignment 
thereof-,  and  being  willing  to  purchafe  the  Shropfiire  eftate  of 
Lee,  and  the  defendant  Aiargaret  his  wife,  they  by  indentures 
of  leafc  and  releafe  in  1732,  between  them  and  Oldis,  in 
confideration  of  the  fum  therein  mentioned,  granted  to  him 
-  the  faid  premiffes,  and  fuffered  a  recovery,  and  he  infifts  that 
he  has  a  right  to  enjoy  the  fame,  as  Jlanding  in  the  place  ofM.2X-  [  5:80  J 
garet  Lee,  on  ivhojn^  upon  the  death  of  John  Owen  her  brother, 
'  the  ejlate  defc ended  by  furvivorjhip,  and  thatjfje  became  i?ititled  there^ 
to  by  acrojs  remainder  under  the  tejlator's  will. 

The  plaintiffs  claim  the  benefit  of  their  feveral  devifes  under 
the  will  of  Margaretta  Farmer,  and  have  brought  their  bill,  iu 
order  that  the  plaintiff  Eleanor  may,  on  paying  her  diare  of  the 
mortgage,  have  a  conveyance  of  a  moiety  of  the  premiffes,  and 
that  fhe  may  be  .let  into  the  receipt  of  one  moiety  of  the  rent, 
and  that  a  partition  may  be  made  of  the  faid  premiffes,  and 
that  (he  may  be  quieted  in  the  poffeffion  of  a  moiety  thereof,  in 
feveralty,  for  the  plaintiff^s  benefit. 

Lord  Chancellor :  I  am  of  opinion,  that  the  will  in  this  cafe 
is  not  fo  penned,  as  to  create  a  crofs  remainder,  which,  as  it 
is  never  favoured  by  the  law,  can  only  be  raifed  by  an  impli- 
cation abfoluteiy  neceffary,  and  that  is  not  the  prefent  cafe, 
'for  here  the  words  feveral  and  refpeHive,  effe£lually  disjoin 
the  title  j  his  Lordfiip  for  this  purpofe  cited  the  cafe  of  Comber 
and  Hill,  in  the  King's  Bench,    if.  T,    7  Geo,  2  17^3  *(i). 

The 


*  John  IlcUen,  being  felfed  of  feveral  lands  in  fee,  devlfed  to  \iis  fon  Richard  for 
his  life  wi:h  renriainder  to  his  iffue  in  cail  male,  and  after  his  death  without  iliue,  he 
demifed  the  premilies  among  his  three  grandchildren  in  this  maimer,  To  his  grandfon 
Richard  and  Elizabeth  his  grandaughter  as  tenants  in  common,  and  to  the  heirs  of 
their  refpc£iive  bodies,  and  for  default  of  fuch  ifluc,  the  remainder  to  his  graadaughter 
fAnne  Hulden  in  fee  :  ^Inni;  married,  and  afterwards  Elizabeth  died  without  ilfue  of  her 
body;  The  queftion  wis,  Whether  Richard  Ho/den  :xnd  Eiizaieth  took  an  ellatc  in 
common,  with  crofs,  remainders  to  tlie  heirs  of  their  bodies,  for  then  the  crtate  could 
not  veil  in  y^n  fie  J  but  upon  failure  of  illue  of  both  their  bodies,  or  whether  this  was  an 
ffftate  in  common,  wi'ih  remainders  to  the  heirs  or  their  bodies  generally,  for  in  that 
cafe,  one  moiety  of  the  ellatc  wauld  veit  in  ^m;cj  who  had  the  remainder  in  fee,  im- 
mediately upon  the  death  of  cither  of  them  without  ilfue:  the  court  were  of  opinion, 
that  no  crofs  remuindcrs  were  created  by  this  devife,  but  that  by  the  death  ^ji  Eiix.abtih 
her  moiety  went  over  to  Anne. 


(i)  2  Stra.  969.  S.  C.  IFilllams  v. 
BronvnCf  z  Stra.  996.  It  is  oblcrvable 
that  according  to  the  oA/cnfes,  erf s  re- 


mainders zq\A\  only  nrife  in  a  w  ill  by 
plication  becvvcea  Iilo.    Si^e  kitllcrt  v. 
f'Fittj',  Cro.  jac.  655.    C:U  v.  Le'^in^ficn^ 

I  /Vvr. 
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Davenport "Tf.  The  Only  iiiflance  wlierein  this  cafe  difFers  is,  that  In  the. 
Olois.,  ^^^^  ^£  Qj^^^^  j^iii^  2i\\  the  devifees  were  grand  chil- 
dren, in  equal  degree  to  the  tefliator,  and  in  this  cafe  the  de- 
vife  over  was  to  the  wife,  who  could  ,not  claim  as  heir  at 
law,  but  yet  the  prefumption  of  kindnefs  was  as  fhrong  in 
favour  of  a  wife,  and  then  this  does  not  dilFer  from  the  reafon 
^  of  that  cafe. 

Crofs  remainders  the  cafe  oi Holmes  and  Meynell,       Raym,  42  5;.  a  great 

have  never  been  flrcfs  was  laid  upon  the  woid  they,  in  cafe  they  happened  to 
adjudged  to  arife^-g^  then  he  devifed  all  the  premifles,  nor  can  there  be  any 
Sefe  u^rdsl  J«  cafe  Cited,  where  crofs  remainders  have  been  adjudged  to  arife 
default  of fuch    merely  upon  thefe  words,  in  default  of  fuch  ijfue^  and  there-' 
i{fue{?')'         £Q^g  j^i^  Lordflnp  declared,  that  the  plaintiffs  Eleanor  Davenport ^ 
John  Davenporty    and  the  defendant  Richard  Owen^    are  in- 
titled  to  the  equity  of  redemption  of  a  moiety  of  the  pre- 
milTes,  on  payment  of  a  moiety  of  the  principal  and  intereft 
on  the  faid  mortgage,  and  that  in  cafe  either  of  the  plaintiifs, 
or  the  defendant  Richard  O^uen^  fhould  redeem  the  faid  premifTes, 
then  he  decreed  that  a  commiffion  fhould  iffiie,  to  divide  the 
-  premises  into  moieties,  one  moiety  to  go  to  the  plaintiffs  Elea^ 
L  5  ^  J  f2or  and  John  Davenport^  and  the  defendant  Oiven^  according 
to  their  intereft  therein,  and  the  other  moiety  to  the  defendant 
.Oldis^  and,  after  fuch  partition  made,  he  dire£led  proper  con- 
veyances to  be  executed  by  the feveral  parties  (3}. 

1  Vent.  224.    Holmes  v.  Ifeynel,  T.  Ray.  224.)  yet  they  may  arife  upon  the  con- 

452.    But  more   modern  determinations  ftru6iion  of  marriage  articles.  Marryat 

extend    fuch  implication   to  a   greater,  v.  Towniey^  I  FeJ\  105.    TwifdenM.  Lccky 

number.  Fery  v.  White ^  Convp.  777.  Phip-  Amb.  663. 

ard  V,  Mansfield^  Co'vp.  797.     Jt  her  ton        (2)  Sed  contra   Wright   v.  HoJdford^ 

V.  Pye^  j^^.  Durn.  tr  Eaft^  710.  liar.   Co.  Cowp-  3F.  Ajub.  468.  S.  C.  Phipard 

Litt,  195.  ^.  n.  I.    Tho'  crofs   remain-  Mansfeldy  Coivp.  797,  800. 
ders  can  never  be  created  by  implication       (3)  Reg.  Lib.  A.  1737.  fob  783. 
in  a  deed  (See  Cole  v.  Lcuing/'lon,  1  Fenf» 

5!^^^^:^th';"  Hopkhf  alias  D.rey.  Hophns. 

T-l  A'^'^'^^''^'^'  T  T  E  A  R  D  upon  the  id  of  March,  and  flood  for  judgment 
l)f^>'^Wa73-  H  this  day.    ^    •  ^ 

Q  Ca  fem'^"  -5^^^'^  Hophiis  the  teftator,  having  a  large  real  and  perfonal 
Taib!  44.*  eftate,  makes  a  difpofition  of  both  by  his  will,  and  as  to  the  bulk  of 
s.  c.  1  Vern.  his  real  eftate,  devifes  the  fame  to  truftees  and  their  heirs,  to 
7^  H  devifed h's^^^  tlicm  and  their  heirs,  upon  feveral  trufts,  "u/z.  for 

iCll  eil-at^e  to     '^ct^'^^h  the  Only  fon  of  his  coulin  Johi  Hopkins  for  life,  and 
iiees  and  their  after  his  dcceafo  in  truft  for  the  firft  and  every  other  fon  of  the 


trul 


ot  thern^an?  ""^^  the  faid  Samuel,  to  be  begotten  fucceffively,  and  the 

their  heirs,  heirs  males  of  the  body  of  every  fuch  fon  refpedlively,  and  for 
feveral  trufti      Vv^ant  of  fuch'  iffue,  in  cafe  his  coufin  John  Hopkins  fldould  have 

^itlZT^^^ClT  ^^'^y  ^'^'^^^  fi^       ^^^^      ^"^^  ^^^^y  ^^^^  ^'^'^^^ 

words  are  decia-refpedively  for  their  refpedlive  lives,  with  like  remainders  to 

ratory  of  his  in-  ^ 

tention,  that  the  legal  eftate  fo  given,  fhould  be  ufed  to  fupport  all  thefe  trufts  and  liniltations  after  de- 
clared 5  part  of  which  were  to  the  afcer-born  fons  of  J.  E.  and  the  court  made  fuch  a  conftrudlion  as  fup- 
ported  dae  intention,  being  of  opinion  it  was  not  inconfiftent  with  the  rules  of  kw  and  eciuiry. 

their 
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tlielr  fever?.!  fens  fuccefTively  and  their  iflue  male,  and  for  default  Hopeiks^. 
of  fiich  iiTue,  to  the  iirft  and  every  other  fon  of  the  body  of  Sarah^  Hop 
eldeft  daughter  of  his  fald  coufin  John  Hopkins  forHfe  fucceffively, 
with  hke  remainders  to  their  iifue  male,  and  for  vi^ant  of  fucli 
iiiue,  the  like  remainders  to  the  firft  and  every  other  fon  of 
Mary,  fecond  daughter  of  his  faid  coufm  Jchfi  Hopkins,  and  their 
iflue  male,  and  fo  carries  on  the  Rmkation  in  like  manner,  in 
refpe£l  of  the  other  daughters  of  his  faid  coufin,  then  in  being, 
and  for  want  of  fuch  ifiue,  in  cafe  his  coufin  Jchi  Hophns  fhould 
have  any  other  daughter  or  daughters,  then  in  trufi:  for  their  firil 
and  every  other  fon  in  like  manner,  and  for  default  of  fucli 
iflue,  in  truft  for  the  firft  and  other  fens  of  his  coufin  Hannah 
Dare,  with  like  remainders  to  her  firft  and  every  other  fon  and 
their  iffiie  male,  with  remainders  over  to  other  relations,  remain- 
der to  his  own  right  heirs* 

Then  comes  a  provifo,  that  none  of  the  perfons  to  wliom  the 
cftate  was  thereby  limited,  fhould  be  in  a£lual  pofieffion  of  the 
whole,  or  any  part  thereof,  till  he  or  they  refpeclively  attained 
his  or  their  age  or  ages  of  21,  and  in  the  mean  time,  the  truf- 
tees  to  make  a  handfome  allowance  for  the  education  of  fuch. 
perfons,  and  the  overplus  to  go  to  fuch  as  fhould  be  intltled 
tliereto  (i). 

Thefe  are  the  feveral  limitations  and  provifoes,  materially  rela- 
ting to  the  real  eftate. 

Then  he  dcvifes  all  the  reft  and  refidue  of  his  perfonal  eftate^ 
in  cafe  there  ftiould  be  any,  after  payment  of  debts,  &c.  to  his 
executors  in  truft,  to  be,  with  all  convenient  fpeed,  laid  out  in 
the  purchafe  of  lands,  and  to  be  fettled  to  and  upon  the  fame 
trufts  and  purpofes  in  his  v/ill  declared  of  the  real  eftate  he  was  [  j 
then  feifed  of,  and  made  the  truftees  his  e^xecutors. 

Samuel  Hopkins  the  firft  devifee  died  before  the  teftator,  which, 
after  the  teftator's  death,  occafioned  the  bringing  two  bills,  one 
by  John  Hopkins  and  his  daughter,  to  have  an  account,  and  an 
execution  of  the  truft,  and  John  Hopkins  prayed,  that,  as  heir 
at  law,  he  might  have  the  profits  till  fome  perfons  come  in  eJ[Q.^ 
capable  to  take  under  the  will,  as  part  of  the  triijl  widifpcfed  of ; 
the  other  was  brought  by  the  truftees,  tliat  till  a  perfon  was  in 
ejfe,  capable  of  taking,  the  profits  might  be  accumulated  to  in- 
crcafe  the  eftate. 

Thefe  caufcs  were  heard  before  the  Maftcr  of  the  Rolls  in 
1733,  and  it  was  admitted  on  all  hands,  that  if  Satnuel  had  fur- 
vivcd  the  teftator,  he  would  have  taken  (at  leaft)  an  eftate  for 
life,  in  the  truft  in  poficftion,  and  all  the  fubfequent  limitations 
between  him  and  the  prefent  plaintift",  would  in  fuch  cafe  have 
been  contingent  remainders. 

But  it  was  infifted  for  the  plaintiffs  in  the  original  caufe,  that, 
by  the  death  of  Samuel  in  the  teftator's  life,  that  dcvife  was  void, 
and  was  to  be  confidered  as  if  it  had  never  been  infcrted,  and 
that  if  the  fubfequent  limitations  could  not  take  eftc6l  as  contin- 

( i)  Tliis  provifo  is  more  fully  ftatcd  in  Crt.  temp.  7\ilb.  ^j^. 

gent 
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Hopkins  v.  gent  remainders,  tliey  might  by  way  of  executory  devif^,  and  tliat 
Hopkins,  ^^^^^  fliouid  operate  as  they  could,  ut  res  mogis  valeat  quafn  pereat. 
For  the  prefent  plaintiiT  it  was  infifted,  that  by  the  death  of 
8a7nuel,  the  eftate  of  freehold  devifed  to  him,  became  void,  and 
fo  confequently  the  contingent  remainders,  and  that  the  law 
cannot  admit  a  limitation  in  its  original  creation,  a  contingent 
remainder,  to  be  by  an  accident  changed  into  an  executory 
devife. 

The  Mqfter  of  the  Rolls  was  of  opinion,  "  That  the  limitation 
to  Samuel  Hopkins  was  to  be  confidered  as  if  it  had  never  been 
in  the  will,  and  therefore  that  the  devife  to  after-born  fons 
being  by  future  words,  in  cafe  his  coufin  John  Hopkins  fhould 
have  any  other  fon,  it  was  now  to  be  confidered  as  the  firft  de- 
"  vife,  andm.ight  take  effect  as  an  executory  devife." 

Lord  Chancellor  Talbot  was  of  the  fame  opinion  on  the  ap- 
peal, {Vide  Caf,  in  Eq.  in  his  time,  44 J   "  and  decreed,  the 
**  truftees  to  deliver  polTefTion  to  the  plaintiff  John  Hopkins^ 
"  (of  particular  eftates)  and  of  the  eftate  purchafed  by  the 
*^  teftator,  after  the  making  the  will,  and  to  deliver  the  deeds 
"  and  writings  to  him,  and  declared  he  was  intitled  to  the  rents 
and  profits  devifed  to  the  truftees,  accrued  fince  the  tefta- 
tor's  death  ( i),  till  fome  perion  iliould  be  in  being  intitled  to  an 
^'  ejlate  for  life  in  poffejfion  (which  makes  no  diiference  in  the 
*^  decree)  according  to  the  limitation  in  the  will,  and  was  in- 
*^  titled  to  the  furplus  produce  of  the  teftator's  eftafe,  after 
payment  of  the  annual  fum  charged  thereon,  and  dire£i:ed 
an  account  of  both  the  real  and  perfonal  eftate,   and  alike 
direclion  as  to  the  perfonal  eftate  for  inverting  it  in  lands : 
there  was  no  direclion  given  concerning,  a  conveyance  of 
f  5^3  3    "        eftate,  but  a  general  refervation,  and  Hberty  to  apply  to 
^  (t  the  court,  as  there  ftiould  be  occafion." 

This  was  the  decree  then  made,  and  upon  great  confideratlon, 
and  as  to  the  point  on  which  it  was  eftabliftied,  it  is  not  difputed 
in  this  cafe,  becaufe  the  plaintiff  here  founds  himfelf  by  the  pre- 
fent bill,  exprefsly  on  the  foot  of  that  decree. 

Since  that  decree,  two  new  events  have  happened,  which 
have  given  rife  to  this  fuit. 

John  Hopkins  J  on^  the  i8th  June  1736,  had  another  fon 
born,  named  William^  who  died  the  24th  of  Dec.  1737,  and  oil' 
his  death,  the  plaintilF,  the  eldeft  fon  of  Hannah  Dare,  having 
attained  tv/enty  one,  brought  this  bill  to  have  a^  fettlemen^ 
made  by  the  truftees,  and  firft  prays  an  eftate  may  be  limited 
to  him  in  poiTeflion,  and  alfo  an  account  of  the  profits  during 
William'' s  life,  and  that  the  furplus  profits  may  be  paid  to  him. 

'     Mr.  Chute  for  the  plaintiff. 

This  is  a  contingent  remainder,  and  not  an  executory  devife^ 
for  the  eftate  for  life  in  the  firft  taker,  is  a  vefted  intereft,  and 

^  (l)  Anie  424,  n.  !• 

confequent;ly 
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confequently  tlie  contingent  remainder  vefts  at  the  fame  time.  "^^^^^^ 
Pay/s  cafe,  Cr^?.  ^//z.  848.  '  o^kini. 

The  teftator  has  laboured  to  give  to  an  un-born  perfon,  what 
he  apprehends  was  never  given  to  any  un-born  perfon  beforCj  for 
he  has  reftrained  the  veiling  of  the  freehold,  and  fufpended  it  fur- 
ther than  any  court  whatever  has  attempted  to  do. 

What  we  contend  for  is,  that  admitting  this  was  an  execu- 
tory devife  in  the  fecond  fon  of  John  Hopkins,  yet  after  he  was 
born,  whatever  was  executory,  was  then  executed,  and  the 
freehold  eftate  for  life  vefled  in  him,  with  remainders  to  his 
firft  and  every  other  fon,  and  as  he  has  died  without  iffue  male, 
the  contingent  remainder  takes  place  in  the  plaintiff.  Lijle  v. 
Gray  (i). 

No  difference  between  the  Hmitation  which  did  come  in  ejfe  by 
the  birth  of  Williamy  and  the  limitation  which  v/ould  have  come 
in  effe  immediately,  if  Samuel,  the  firfl  fon  of  the  nephew  John 
Hopkins,  had  furvived  the  teflator  but  an  hour. 

The  provifo  in  the  will,  is  an  abridgment  of  the  power  which 
is  given  to  the  firfh  taker,  of  holding  an  eftate  for  life,  and  is  for 
that  reafon  void,  as  much  as  if  a  perfon  fhould  appoint  one  exe- 
cutor, and  then  reftrain  him  from  adminiilering.  Taylor  \^  Bry^ 
daly  2  Mod.  289. 

The  queftion  will  be,  Whether,  notwithftanding  William  the 
fon  was  born,  the  whole  rents  and  profits  of  the  teftator's  eftate 
(hall  ftill  accumulate,  till  the  infant  would  have  attained  his  age 
of  2  T ,  or  whether  by  the  birth  of  Williajn  the  freehold  abfolute- 
ly  veiled  in  him. 

If  a  man  in  a  will  attempts  to  give  fuch  an  eftate  as  the  law 
does  not  admit,  and  endeavours  to  raife  fuch  a  contingency  as  it 
will  not  allow,  they  muft  take  their  fate  according  to  the  rules 
of  law.  Reives  v.  Long,  3  Lev,  408.  Salk,  227.  the  cafe  L  5^4  ] 
which  introduced  the  ftatute  of  King  William,  as  to  unborn 
children. 

Executory  devifes  had  their  original  here,  but  the  reafon  of  it 
was  fo  ftrong,  that  the  courts  of  law  foon  conformed  to  thofe 
rules. 

No  body  is  intitled  to  take  tlie  profits  under  Lord  Chancellor 
Talbo^^  addition  to  Sir  Jojeph  Jekyll*s  decree,  but  John  Hopkins,, 
and  the  court  is  filent  as  to  every  other  perfon. 

What  is  the  terminus  a  quo  under  the  laft  decree  ?  Why,  until 
a  perfon  is  born,  who  is  intitled  to  take  an  eftate  for  life  in  pof- 
feifion,  for  otherwife  my  Lord  Talbot  would  have  added,  until 
fuch  perfon  arrive  at  the  age  of  21  years. 

It  would  be  repugnant  to  fay,  that  John  Hopkins  took  an  eftate 
for  2 1  years,  at  the  very  time  that  his  eftate  as  heir  at  laiv  ceafcd 
upon  the  birth  of  his  fon. 

William  was  not  in  eJfe  at  the  time  of  the  executory  devife,  and 
therefore  to  fay  it  is  ftill  executory,  is  carrying  this  dodlrine 
further  than  was  ever  yet  attempted,  for  it  will  wait  longer  than 

(i)  r.  Raynt^  278.   S.  C.^ 
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tlie  compafs  of  one  life,  for  here  is  the  hfe  of  William  who  is 
dead,  and  the  life  of  a  perfon  Vv^ho  is  unborn. 

Mr.  Isloel  of  the  fame  fule. 

The  only  queftion,  "Whether  the  contingent  remainder  takes 
efFecl  in  pofleffion  in  the  plaintiff,  upon  the  death  of  the  fecond 
fon  of  John  Hophns?  Or  whether  it  is  ftill  to  wait,  till  the  birth 
of  another  fon  of  John  Hophns. 

As  an  executory  devife  was  introduced  to  fupportand  affift  the 
rules  of  law,  this  court  will  not  conflrue  an  executory  devife  in 
fuch  a  manner  as  to  overturn  the  rules  of  law, 

Loi'd  Chancellor :  P/zj/s  cafe  is  Hkewife  rf.ported  m  Noy 
and  differently  flated  from  what  it  is  in  Cro,  EUz,  848. 

Mr.  Noel :  It  was  only  neceffity  that  obliged  the  court  to  con- 
flrue it  an  executory  devife,  at  the  time  of  the  decree  of  Lord 
Chancellor  Talhi. 

But  as  here  is  a  fon  of  John  Hopkins  hem  fince  the  decree 
this  neceffity  ceafes,  and  eo  mjlante  the  eftate  for  life  veiled  in 
poffefFion  in  the  fon,  the  contingent  remainder  veiled  in  the 
plaintiff. 

The  teflator  allowed  the  truflees  to  expend  fuch  a  fum  upon 
the  birth  of  the  firft  perfon,  who  fliould  take  an  eftate  for  life 
in  poffeffion,  by  way  of  education,  as  is  fuitabie  to  the  largenefs 
of  the  eftate  he  is  intitled  to  at  twenty-one,  fliews  the  intention 
of  the  teftator,  that  it  ftiould  veft  in  the  firft  taker.  Bnte'^  cafe, 
^alh.  254. 

Lord  Chancellor  :  The  word  immediate  was  put  in  at  ftrft  by 
Lord  Talhoty  in  his  decree,  in  his  own  hand,  but  ftruck  out 
afterwards,  and  ftands  now  as  has  been  before  mentioned,  viz. 
inftead  of  immediate  eftate  for  life  in  pofielfion  :  cnly^  eftate  for 
life  in  poffeffion. 

Mr.  Green  of  the  fame  fide,  cited  Dyer  3  ^5*  4  Pollex.  430, 
where  it  is  faid  by  a  very  high  authority,  that  the  intention  of  a 
teftator  is  to  direct  the  conftru<51ion  of  a  will ;  but  if  that  in- 
tention, though  ever  fo  plain,  is  contrary  to  law,  it  is  abfolutely 
void. 

The  queftion,  if  the  plalntift'  ffiould  have  a  decree,  whether 
he  is  intitled  only  to  an  eftate  for  life,  or  to  an  eftate  tail  by  vir- 
tue of  the  limitation  to  him  for  life,  remainder  to  the  heirs  male 
of  his  body  ;  he  infifted  for  the  plaintift,  that  thefe  are  words  of 
limitation,  and-  not  of  purchafe. 

Mr.  Murray  of  the  fame  fide. 

This  is  carried  further  than  the  law  will  fuffer  executory  de- 
vifes  to  wait,  for  here  it  mult  wait  tift  the  death  of  the  father 
yohn  HopVms^  and  the  death  of  the  fon  John  HophinSy  and  the 
rule  is,  that  it  muft  wait  only  21  years,  or  arife  within  the  com- 
pafs of  one  life. 

Lord  Chancellor  Talbot,  in  his  reafons  for  fupport  of  his  de- 
cree, fays,  if  Samuel  Hopkins  had  furvived  the  teftator,  he  would 
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certainly  have  had  an  eftate  for  life,  and  there  can  be  no  dif-  Hopkins  -v. 
tin£lion  made  betvt^een  the  limitation  in  the  will  to  Safuuel,  and  ^"^^^^^s. 
the  limitation  to  any  other  fon  to  be  born  of  the  teftator's  nephew 
John  Hopkins* 

That  the  contingency  was  to  wait  till  the  firft  perfon  who 
fhould  take  an  eftate  for  life  arrives  at  the  age  of  tv/enty-one, 
wa§  never  confidered  at  all  in  the  hearing  before  Lord  Talbot,  and 
never  could,  becaufe  the  profits  are  difpofed  "of  by  the  teftator 
himfelf.' 

In  ail  cafes  of  property,  this  court  inviolably  and  invariably 
adheres  to  the  rules  of  law,  becaufe  they  are  pofitive,  and  all 
the  good  end  of  ufes  before  the  ftatute,  are  ftill  preferved  in 
the  conftru6lion  of  trufts  fmce  the  ftatute,  for  aquitas  fequitur 
legem* 

It  is  contrary  to  the  policy  of  the  law  to  fupport  an  executory 
devife  any  longer  than  till  an  eftate  for  life  comes  in  being,  upon 
which  the  contingency  may  veft  :  an  executory  devife  cannot  be 
extended  further,  or  an  eftate  made  unalienable  any  longer  than 
for  a  hfe  in  being,  or  2 1  years  after  fucli  life.  Stephens  v.  Ste- 
phens,  Caf.  in  Eq.  in  Lord  Talbofs  time  (i). 

In  the  Duke  of  Norfolk^ s  cafe,  8ele5f  Cafes  in  Chancery  i.  it 
was  faid  by  Loird  Keeper  North,  that  the  meafures  of  limita- 
tion, in  refpeil:  to  the  truft  of  a  term,  and  of  the  legal  eftate  of  \ 
a  term,  are  all  one,  and  this  court  makes  no  diftinftion,  any 
more  than  the  courts  of  law.  Vide  Hurnberjlon  v.  Humberjlouy 
2  Vern.  737. 

Mr,  Attorney  General  e  contra* 

'  Money  directed  by  a  devife  to  be  laid  out  in  land,  and  fet- 
tled in  a  particular  manner,  is  a  mere  executory  truft,  and 
muft  be  carried  into  execution  by  this  court,  and  therefore  the 
perfon al  eftate  here  is  diftinguiftied  from  the  real,  and  liable  to 
the  truft.  • 

Mr.  Brown  of  the  fame  fide. 

It  has  been  infifted  for  the  plaintiff,  that  the  limitation  to  him 
has  taken  efte£l:  to  the  exclufion  of  all  others,  and  it  is  pretended, 
that  trufts,  in  the  cafes  of  property,  muft  be  governed  exa6lly 
by  the  fame  rule  as  legal  eftatcs. 

There  are  fcveral  inftances,  where  this  court  have  deviated      586  ] 
from  this  rule    as  a  dowrefs  is  in  titled  to  dower  in  a  legal  eftate, 
but  cannot  be  endowed  of  a  truft  (2)  ;  at  law  a  man  cannot  con- 
vey an  eftate  to  his  wife,  but  in  this  court  he  may  do  it  by  way 
of  ufe  (3). 

(1)  Ca,  ieiiip.  Talb.  22%.  S.  C.  (3)  /iV.  Co,  Lt.'t,      a.,  n.   i.  112, 

(2)  See  Gochvjn  v.  IVinfmorc^  po/l,   2  a. 
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HwyjciNs  it       ImpofTible,  at  common  law,  for  a  perfon  to  con- 

HorxiNs.  ^gy.  eftate,  but  he  muH  part  with  the  whole  eftate  at  the 
time  J  to  obviate  this  inconvenience,  the  invention  of  ufes  arofe ; 
as  for  inftance.  If  a  man  conveyed  to  X  and  his  heirs,  to  com- 
mence within  four  years,  during  the  intervening  time,  the  free- 
hold is  in  abeyance,  and  is  a  void  remainder ;  but  taking  it  as  a 
fpringing  ufe,  the  eftate  continues  in  the  feoffor,  and  is  executory 
till  the  expiration  of  the  four  years  ( i ). 

The  invention  of  trufts  to  preferve  contingent  eftates,  was 
to  remedy  many  ineonveniencies,  and,  among  the  reft,  to  guard 
againft  the  accident  of  a  fon's  being  born  after  the  death  of  the 
father. 

A  general  legal  eftate  here  is  conveyed  to  the  trufiees,  in 
truft  to  preferve  and  anfwer  the  particular  purpofcs  of  his  will, 
and  therefore,  in  this  cafe,  it  is  a  general  legal  eftate,  and  a 
general  truft. 

The  teftator  declares,  if  Mr.  Hophlns  has  another  fon,  they 
fhall  be  truftees  for  that  fon,  which  muft  mean  that  they  {hould 
be  truftees  of  the  eftate  like  wife  ;  for  when  a  thing  is  given,  the 
means  by  which  it  may  be  obtained,  are  certainly  intended  to  be 
given  at  the  fame  time,  and  it  would  be  harfti  to  fay,  in  a  court 
of  equity,  whofe  chief  jurifdi£tion  arifes  out  of  trufts,  that 
Chancery  will  limit  and  reftrain  the  power  of  truftees,  where  it 
is  naturally  and  necelTarily  implied,  though  not  exprelTed  in 
terms.    Fide  the  C2Lk  of  Reeves  v.  Long,  3  Lev*  408. 

The  rule  of  executory  devifes  has  been  extended  in  Stephem  v 
Stephens  fo  far,  as  till  a  child  fiiall  come  to  the  age  of  2  r,  and 
for  this  reafon,  becaufe  no  perfon,  until  that  age,  is  intitled  to 
convey. 

In  the  cafe  upon  Serjeant  Maynard*s  will,  the  court  directed 
truftees  to  preferve  and  fupport  contingent  remainders,  though 
omitted  in  the  v/ill  itfelf. 

Chapman  v.  B/eJ/et,  before  Lord  Talhoty  after  Hopkins  and 
Hopkins^  Cafes  in  Equity  in  his  time,  145. 

It  is  juftice,  his  Lord/hip  faid,  in  a  court  of  equity,  to  ap- 
ply the  legal  eftate,  fo  as  to  fupport  the  truft  eftate,  and  your 
Lordfhip  will,  I  do  not  doubt,  preferve  thefe  trufts  in  the  lame 
manner. 


Mr.  Fazahrley  of  the  fame  fide. 

The  arguments  which  the  counfel  of  the  other  fide  draw  to 
trufts,  from  the  rules  of  law,  I  allow  is  very  right,  where  they 
are  exa6lly  the  fame  in  all  circumftances ;  but  where  they  are 
not  fimilar,  it  is  otherwife  ;  for  if  the  reafon  ceafes,  it  would  be 
abfurd  to  conftrue  them  by  the  fame  rules.  Fide  the  Redlor  of 
Cheddingtoji' ^  cafe,  i  Co,  148.  h» 

An  eftate  at  law  may  be  in  abeyance,  but  a  truft  is  not  fo 
one  moment  in  equity;  for  if  there  was  a  chafm  of  ever  fo 
fmall  a  duration,  it  would  revert  to  the  heir  at  law  :  In  Salter^g 

ii)  See  thQ  Ej/ay  on  Ufes  and  Trufts^  175.  €t feq^.  283.  etfe(i. 
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cafe,  Teherton^foL  9     10.  a  cafe  put  there  by  Lord  Chief  Juf-  Hopkujs  1 
tice  Pophamy  and  agreed  to  by  all  the  Judges,   and  a  much 
ftronger  one  than  the  prefent. 

It  is  not  neceflary  that  there  fhouid  be  a  truft  at  all  to  pre- 
ferve  a  contingent  remainder. 

Many  inftances  where  this  court  have  fpelt  out  the  intent  of  a 
teftator,  though  it  is  not  expreffed  in  words,  for  by  implication 
this  court  have  done  what  the  teilator  intended. 

Are  they,  in  this  cafe,  appointed  truftees  for  any  particular 
purpofe,  exclufive  of  another  ?  If  they  are  not,  then  are  they 
truftees  in  general  for  all  the  ufes  of  the  will,  and,  among  the 
reft,  are  to  be  confidered  as  truftees  to  preferve  contingent 
remainders. 

The  conftruftion  we  contend  for,  will  fupport  the  whole  in- 
tention, but  what  the  plaintiff  aims  at,  will  defeat  it  in  the 
greateft  part  of  the  will,  therefore  we  hope  your  LordJJjip  will 
conftrue  them  truftees  for  the  purpofe  we  infift  upon,  the  pre- 
ferving  the  contingent  remainders ;  the  cafe  of  Majfenhurgh  v. 
Afi  is  not  exactly  ftated  in  2  Vent»  but  in  the  oEiavo  edition  of 
Chancery  Cafes  it  is  (  I ) . 

As  to  the  perfonal  eflate^  wherever  there  is  an  executory  trufl:, 
this  court  will  mould  it  in  fuch  a  manner,  as  may  beft  anfwer  the 
intention  of  the  teftator,  and  therefore  I  fhall  not  trouble  your 
Lordfhip  with  cafes  to  this  point ,  when  they  are  truftees  for  the 
feveral  purpofes  in  the  will,  it  is  abfurd  to  fay,  that  they  are  not 
truftees  to  preferve  the  contingent  remainders,  which  is  one  of  • 
the  principal  purpofes  of  the  will,  and  the  teftator  has  given  the 
eftate  to  truftees  during  the  life  of  Johtiy  and  during  the  life  of 
Anne  the  mother. 

Mr.  Chute  by  way  of  reply. 

It  has  been  infifted  by  the  gentlemen  of  the  other  fide,  that 
the  cafe  of  Samuel  and  William  are  the  fame  \  and  that  the  contin- 
gent remainders  ought  ftill  to  be  preferved. 

I  never  heard,  nor  ever  met  with  it,  that  when  a  tenant  for 
life  is  born,  with  remainder  to  his  firft  and  every  other  fon  in 
tail,  that  truftees  ever  interpofed  any  further,  than  between  fuch 
tenant  for  lifcy  and  his  ijfue  in  taily  and  contingent  remainders 
beyond  this,  would  be  too  remote  to  be  at  all  confidered  in  the 
eye  of  the  law  ;  fuch  a  diftant  remainder  is  not  fo  much  as  aflets 
in  this  court. 

Lord  Chancellor :  This  could  not  be  an  executory  devife,  be- 
caufe  there  was  an  eftate  of  freehold  before  it,  and  therefore  it 
is  a  contingent  remainder. 

Mr.  Chute :  There  is  no  difference  between  the  prefent  cafe 
and  Humherflon  v.  Humberfon,  but  only  there  feveral  eftates  for 
life  were  limited  to  perfons  not  in  efe^  and  hei-e  eftates  tail  are  li- 
mited to  future  perfons  unborn. 

In  this  cafe,  whilft  John  Hopkins  is  without  a  fon,  he  enters 
at  the  door  of  his  teftator,  and  has  quiet  pollcflion,  as  foon  as 

(i)  zCha.  Rcp.ij^.  S.  C.     I   P^er/j,  234.  257.  304.  S.  C. 
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Hopkins  i/.  fon  IS  born,  he  IS  turned  out  again,  and  if  the  fon  dies,  heentef^BI 
Hopkins,    at  the  door  again. 

It  has  been  infilled  upon,  that  this  is  an  abfolute  eftate  of  free- 
hold in  the  truftees ;  I  am  at  a  lofs  then  to  conceive  how  they 
can  fubdivide  this  abfolute  eftate  into  fo  many  particular  free- 
holds, as  they  muft  do,  if  they  would  preferve  the  contingent 
remainders,  for  I  fubmit  to  your  LordJJjipy  that  upon  the  birth  of 
William,  an  eftate  for  life  a6lually  veiled  in  him,  and  was  not  to 
wait  till  he  arrived  at  the  age  of  21,  and  that  at  the  fame  time 
the  fubfequent  limitations  of  courfe  ceafed  to  be  executory,  and 
fire  become  vefted  remainders,  to  take  place  upon  the  death  of 
William  without  iflue,  and  in  this  refpe6l  equity  too  will  follow 
the  law  j  for  as  ufes,  before  the  ftatute  of  ufes,  were  the  fame  as 
triijls^  fo,  fmce  the  ftatute  of  ufes,  trujis  are  confidered  in  the 
nature  of  ufes  before  the  ftatute.  Vide  Chudleigl/s  cafe,  1  Co, 
113.  a. 

Lord  Chancellor :  For  the  plaintiff  it  is  argued,  that  the  eftate 
vefted  in  William  on  his  birth,  and  was  no  longer  executory,  and 
confequently  all  the  fubfequent  limitations  became  remainders, 
either  contingent,  or  vefted,  according  to  their  refpe6live  na- 
tures, and  that  thofe  that  were  contingent,  not  veiling,  either  | 
during,  or  e9  injlante^  that  the  particular  eftate  of  William  de- 
termined, are  nov/  void,  and  confequently  the  plaintiff,  as  hav- 
ing the  firft  remainder  vefted  in  him,  is  intitled  to  the  eftate  in 
poifelTion. 

For  the  defendant  this  was  endeavoured  to  be  anfwered  three 
ways ; 

Firjly  That  there  is  no  neceflity  to  confider  the  limitations 
fubfequent  to  that,  to  the  fecond  fon  of  John  HopVms^  as  con- 
tingent remainders,  but  that  they  may  fubfift  as  fo  many  dif- 
tincl  executory  devifes,  and  if  one  did  not  take  effeft,  another 
might. 

Secondly y  (And  which  is  moft  relied  on)  that  admitting,  that 
by  the  eftates  vefting  in  William,  the  fubfequent  limitations 
were  to  be  looked  upon  as  remainders,  yet  fuch  as  were  con- 
tingent, vv^ere  not  deftroyed  by  their  not  vefting  during  his  hfe, 
but  that  the  legal  eftate  in  the  truPcees  is  fufticient  to  fupport 
them. 

Thirdly^  That  a  determinable  freehold  in  the  equitable  eftate 
defcended  on  the  heir  at  law,  and  that  is  fufticient  to  fupport  the 
contingent  remainders  of  the  truft  eftate.  j 

Th&fe  points  have  been  well  argued  at  the  bar,  and  there  are, 
I  think,  fome  things  clear. 

Firjl,  That  if  thofe  had  been  contingent  remainders  of  a  legal 
eftate,  or  a  ufe  executed,  and  no  truftees  inferted  to  preferve 
contuigent  remainders,  they  would  have  been  void. 

Secondly ^  It  is  clear,  that  thefe  fubfequent  limitations  cannot  ' 
be  fupported  as  fo  many  diftincl  executory  devifes. 

In  the  cafe  of  Higgins  v.  Derby  in  Salk,  (i),  before  Lord 
Cowper,  Mich.  6  Ann,  the  utmoft  that  was  faid  was,  that  on  the  I 

(i)   I  Salk,  156.  ^  \ 
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limitation  of  the  trufl;  of  ;a  term  to  the  firft  fon,  and  the  heirs  "j^^'^^^'.^^'^* 
males  of  his  body,  which  never  took  eileft,  there  never  having 
been  a  fon,  that  the  hmitation  over  to  daughters  might  pofTibly 
be  goo^d. 

But  in  this  cafe  tlie  trufh  eftate  veiled  in  William^  and  at  leafl  [  5B9  ] 
for  life,  (for  it  mull  be  admitted,  that  the  provifo  did  not  fuf- 
pend  the  vefting'^,  which  being  a  freehold,  was  capable  of  fup- 
porting  remainders,  and  confequently  according  to  the  do£lrine 
in  the  cafe  of  Purefoy  v.  Rogers^  2  Saund,  380.  (i ),  and  all  the 
authorities,  ought  to  be  confidered  as  remainders  (2),  and  in 
truth,  the  fubfeqaent  remainders  are  to  be  confidered  as  fo  many 
parts  of  the  fame  executory  devife,  and  when  that  became  vefled 
in  the  hrft  taker,  they  remain  no  longer  executory. 

The  cafe  is  therefore  reduced  to  this  queftion,  Whether  the 
legal  eftate  in -the  truftees,  will  fupport  thefe  remainders. 

Before  I  proceed  to  the  difcurlion  of  it,  I  will  obferve  that  it 
is  not  neceflary,  in  order  to  bar  the  plain tiif"  from  having  a 
conveyance  (3),  that  all  the  intermediate  contingent  limitations 
fliould  be  good  fubfilling  contingent  remainders,  but  it  is  fuf-  \ 
ficient,  if  fome  of  them  are  good  by  way  of  contingent  remain- 
der, and  ftiil  fubfifting,  for  then,  fo  long  as  they  continue,  the 
plaintiff  comes  too  early. 

And  I  am  of  opinion,  that  the  legal  eftate  in  the  truftees  w'lW 
fupport  (at  leafl)  fome  of  thefe  contingent  remainders  (4),  for 
it  is  not  to  be  contended  that  all  of  chem  'are  good,  and  this  on 
two  grounds. 

Flrjl-,  Upon  tlie  plain  intention  of  the  tellator. 

Ssco?idly,  That  this  intention  is  confiltent  with  the  rules  of 
law,  and  the  conmion  principles  of  equity. 

FirJ}^  As  to  tlie  intention,  the  prefent  plaintiff  certainly  comes 
before  the  court  in  a  very  unfavourable  light,  for  he  claims 
under  the  willj  and  the  teftator's  bounty,  and  at  the  fame  time 
endeavours  to  del'eac  tlie  greateil  part  of  it ;  indeed  this  was  re- 
torted on  the  defendant  the  heir  at  law,  but  that  is 

(1)  The  following  part  of  this  para-  (3)  The  fulowing  part  of  this  para- 
graph fhould  run  thus,—  "  and  other    graph  fhould  {land  thus,  — "  that  all 

authorities,  the  fubfequent  limitations  the  interniccHare  liiiiitations  between 

*'  ought  to  be  conndered  as  remainders;  "  the  cllate  veiled  in  IVUlla^n,  and  tiiat 

and  in  truth,  although  the  fir  it  eftate  /'  limited  to  him,  fhould  be  good  fub- 

*'  in  JVillianiy  who  was  not  born  at  the  "  filling  contingent  remainders,  but  it 

"  teftator's  deceafe,    be  conftrued    an  **  is  fuflicient  if  fome  of  them  are  good." 

executory  devife,  yet  are  not  the  fub-  Per  Lord  Loii^h'jcro:i^hjukl  fupra. 

fcquent  limitations  to  be  taken  as  fe-  (4}  CJ?apman  v .  Bl'ijjet^  Ca.temp.  TaJ^>. 

*'  parate  and  diilin^l  executory  devifcs,  145,   and  poji.  594.    Ro/jhijhi  v.  Rchin- 

"  but  as  parts  of  the  fame  devife."  Per  fon^  2  /'/'  230.    In  Ban^filJ  v.  Po'/num, 

■  Lord  Loughborough y  m  Hnherghmn  v.  Pin-  1  P.  //  ".  56.     t   /V/'.  2O.     Lord  Tuicr 

cent,  4  Bro.  Cha.  Rep.  390,  from  a  cor-  faid,  th  it  ic  was  refolvcd,  that  a  (rilu: ^ue 

redled  copy  of  this  cafe.  tru/i  for  life  could  not  dcllroy  the  c(^n- 

(2)  Ree-vev,  Loiig^  Cnrth.  310.  4  tingent  remainders  to  his  lirit  and  other 
Mod.  282.    S.  C.  'N en] thy   v.  B^fville,  fons. 

Rep.  temp.  Hard.  2^8.  JValter  v.  Dre^.v, 
Co77i.  Tj'jz,  and  2  Fcf.Gib.  Doe  v.  Alor- 
j^an,  3  Durn.  &  LaJL  763,  765. 

Q^q  4  «nt, 
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Hopkins  v.  ent,  for  he  docs  not  claim  by  the  will,  or  the  teftatolr's  intention, 
Hopkins.  paramount  to  that,  and  only  a&s  that  which  is  not  given 

from  him. 

The  teftator  could  not  frame  a  will,  that  no  one  Ihould  take 
his  eftate  ;  if  he  could,  it  is  likely  he  would  have  done  it. 

To  confider  therefore,  and  apply  this  intention  to  this  point, 
Firfly  he  devifes  his  real  eftate,  to  truftees,  and  their  heirs,  to 
the  ufe  of  them  an^  their  heirs  (fo  that  it  is  a  clear  ufe  executed 
by  the  ftatute),  upon Jeveral  trujls  herein  after  mentioned:  Thefe 
words  were  properly  and  ftrongly  relied  on  for  the  defendant, 
as  declaring  his  intention,  that  the  legal  eftate  fo  given  ftiould 
be  ufed  to  ferve  and  fupport  all  the  trufts  and  limitations  after 
declared  :  Then  he  proceeds  to  limit  the  truft,  and  when  he 
-comes  to  the  after-born  fons  of  John  Hopkins^  he  fays,  In  cafe 
John  Hopkins  fijould  have  any  other  fen,  then  in  truft  for  all  and 
every  fuch  other  fon  for  life,  with  like  remainders  to  their  iflue 
male,  ^V.  fo  that  he  exprefsly  declares,  that  they  fhould  be  truf- 
"^^  tees  for  thofe  after-born  fons,  and  confequently  the  court  is  to 

make  a  conftrU'Slion  to  fupport  it  in  fuch  manner  as  they  can  : 
But  though  this  was  the  plain  intention,  yet,  if  it  is  inconfiftent 
with  the  rules  of  law  and  equity,  it  is  to  be  reje<5t;ed. 
The*  contingent  *  Therefore,  as  to  the  fecond  queftion,  the  great  objection  is, 
]a\v^,^m'uft  veft  that,  by  law,  contingent  remainders  muft  veft  during,  or  at  the 
during,  or  at  inftaut  the  particular  eftate  determines  ;  and  the  only  method 
the^inftant  die^  found  out  to  avoid  this  fmce  Chudleyh  cafe,  i  Co,  has  been  to 
determines,  yet  Create  a  particular  eftate  of  freehold,  and  veft  it  in  truftees  to 
Ifc  doesnothoid  prefcrve  the  contingent  remainder;  and  there  is  no  fuch  limita- 
trufts^^^The^  tion  in  this  cafe,  and  it  is  faid  to  be  a  maxim  in  this  court,  that 
ground  theiaw  truft  cftatcs  (crcaturcs  of  equity)  are  governable  by  the  fame 
goes  upon  is,  rulcs  of  property  as  legal  eftates,  in  order  to  pfeferve  one  uniform 
t^:Xt'  rule  and  meafure  of  property. 

abeyance,  be- 

caufc  there  muft  be  a  tenant  of  the  freehold  to  perform  fervkes,  and  anfwer  all  writs  concerning; 
the  realty,  but  this  obje(£tion  is  obviated  in  the  rafc  of  an  equitable  eftate,  becaufe  the  truftee  is  the 
tenant  of  the  freehold  to  perform  feivices, 

t  *590  ]  And  further,  that  the  owner  of  a  truft  has  the  fame  power 
over  it  as  he  would  have  was  it  a  legal  eftate  in  the  fame  intereft 
or  extent :  this  is  undoubtedly  true  in  general,  but  aiFords  no 
juft  conclufion  in  the  prefent  cafe. 

Firf,  Becaufe  the  ground  and  foundation  the  common  law 
goes  upon,  in  making  contingent  remainders  void  in  fuch  cafes, 
does  not  hold  m  the  cafe  of  trufts. 

(i)  Secondly^  Becaufe  to  allow  them  to  be  good,  will  not  afFe£l: 
any  rightful  power  of  alienation  in  the  ceftuique  trufl^  which  the 
law  allows  to  owners  of  legal  eftates,  and  confequently  do  not 
tend  to  a  perpetuity. 

'  (i)  This  paragrah  .fhould  be  as  fol-  ce/Iuiquetruf,  which  the  law  allows  to 
lows,  —     Secendfyt   Becaufe  to  allow    **  owners  of  legal  eftates,  and  confe- 

fuch  of  the  limit  at  io7n  as  aie  not  too  re^    "  quently,  do  not  tend  to  a  perpetuity.'* 
moie  to  be  good  will  not  afFed  any    Fer  Lord  Loughborovgh^fupra^ 
**  rightful  power  of  alienation  in  the 

nirdly^ 


s. 
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'Thirdly^  Becaufe  to  require  a  new  diftm£l  limitation  of  legal  ^^^^^^ 
cftate,  to  fupport  the  contingent  remainders  in  fuch  a  cafe  of  a  o^^i^ 
truft,  would  be  quite  nugatory. 

As  to  the  Jirjly  the  ground  on  which  the  common  law  requires 
the  vefting  of  the  contingent  remainders  either  during,  or  eo 
inftante)  the  particular  eftate  determines,  is,  that  a  freehold  can- 
not be  in  abeyance  *,  that  there  mufl:  be  a  tenant  of  the  freehold 
to  perform  fervices,  to  anfwer  to  a  pracipe,  and  all  writs  to  be 
brought  concerning  the  realty,  or  otherwife  there  would  be  a 
failure  of  publick  fervice  and  publick  jullice. 

But  this  holds  not  in  the  cafe  of  an  equitable  eftate,  the  tniflee 
is  tenant  of  the  freehold  to  perform  fervices,  i^c.  but  it  has  been 
obje(3:ed  there  is  equal  mifchief,  if  he  is  not  liable  to  anfvv^er  de- 
mands, and  to  be  bound  by  decrees  in  this  court. 

That  will  not  follow,  for  if  there  are  ever  fo  many  contingent  ^^^^^j;^  there  are 
limitations  of  a  truft,  it  is  an  ellablilhed  rule,  that  it  is  fuffi- contingendinu- 
cient  to  bring  the  trullees  before  the  court,  together  v/ith  him  tationsofatruii:, 
in  whom  the  firft  remainder  of  ihc  inheritance  is  vePced,  and  hnJ/th^^aS-'^'* 
that  may  come  after  will  be  bound  by  the  decree,  though  not  /;/  tees  before  ihe 
ejfey  unlefs  there  be  fraud  and  collufion  between  the  trullees  and  court,  togetna- 
the  firft  perfon  in  whom  a  remainder  of  inlicritance  is  vefted  ;  ^Jiom  thefidi 
but  that  is  of  no  weight,  for  fraud  and  collurioa  will  unravel  a  remainder  of  chs 
thing  as  well  at  law  as  equity.  ^^^^^^^^'''^^  ^* 

.  There  is  a  great  opinion,  that  this  maxim  of  the  common 
law  that  there  muft  be  a  freehold,  could  not  be  drawn  over  to 
ufes  before  the  ftat.  of  Hen,  8.  Chudleighh  cafe,  i  Rep,  i'^^-  p^r 
Gawdy,  "  That  if  a  man,  before  the Jlatute^  had  made  a  feoffment 

to  the  ufe  of  one  for  years,  and  after  to  the  ufe  of  the  right 

heirs  of  J.  S.  this  limitation  had  been  good,  for  the  feoffees  re- 
"  main  tenants  of  the  freehold  ;  but  fuch  limitation  after  the  (la-  [  59 1  ]  . 

tute  is  void,  for  then  the  freehold  would  be  in  abeyance,  for 

nothing  can  remain  in  the  feoffees," 

As  to  the  fecond  reafon,  if  ijt:  tended  to  a  perpetuity,  it  would  ^j^^  ft^-utc  of 
be  a  great  obje6lion.  Before  the^  ftatute  of  Hen,  8.  the  judges  of  ufes  was  made 
the  common  law  gave  ufes  very  hard  names,  and  called  them  the  to  cxccu:e,^and 
product  of  fraud,  t^c,  to  remedy  thofe  mifchiefs  the  ftatutc  was  jo'jljf^  u^^V^^ 
made,  to  execute  and  bring  the  eftate  to  the  ufe,  that  after  the  ancrthc  <b',ute, 
ftatute  the  cejlmque  iife  was  feifed  of  tlie  eftate  at  law,  as  before  J.^^;'!^^-"/' 
he  was  of  the  ufe  in  equity  ;  and  this  the  judges  profefTed  to  ad-the  ufe  at  hw, 
hereto,  but  notwithftandin^^  that,  the  nccefhties  of  mankind,  as  before  he  w«« 
and  reafonable  occafions  in  families,  obliged  them  in  ^  Ihtle  "'^^^ 
while  to  give  way  to  ufes.  necn'ruics 

mankind  hiv*^ 

obliged  judges  to  give  way  to  ufes  notwithftjuidinj;. 

Contingent  ufes,  fprlnglng  ufes,  executory  devifcs,  powers  ^•"'/'''^^"' 
over  ufes,  were  alfo  foreign  to  the  notions  of  the  common  l^w,{^^'/^''f/j^^  J^i., 
and  could  not  be  limited  on  common  law  fees,  but  were  let  in  &v.  were  fo'- 
by  conftrudion,  by  the  iudpcs  thcmrdvcs,  upon  ufes,  after  they '"'^"'S"  ^'^  ^"^l 
became  legal  eitates  ;  yet  the  judges  ftdl  adhered  to  tlic  dodtrinc,  cammon 

bill  KTrrc  Icr  in 

by  coaftruition  (by  jWg«  thcmfelfcs)  upon  ufc«,  after  they  bccann.  K»al  ciUtrr. 
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^Hopir-N  there  could  be  no  fuch  thing  as  an  iife  upon  nn  ufe,  but  whe 

the  firll  uie  was  declared,  there  it  was  executed,  and  mufbrefcj 
for  that  eftate  :  therefore,  on  a  limitation  to  u4»  and  his  heirs, ' 
to  the  ufe  of  B»  and  his  heirs,  in  truft  for  Z).  B.h  eftate  was  held  j 
there  to  be  executed  by  the  ftatute,  and  D.  took  nothing  ( i ).  \ 
Of  this  conftruftion  equity  took  hold,  and  faid  that  the  in- 
tention was  to  be  fupported.    It  is  plain  B.  was  not  intended  to  - 
take,  his  confcienee  was  affecled.    To  this  the  reafon  of  man- 
kind aflented,  and  it  has  ftood  on  this  foot  ever  fince,  and  by 
this  means  a  ftatute  made  upon  great  connderation,  introduced 
in  a  folemn  and  pompous  manner,  by  this  ftrift  conftru£lion, 
has  had  no  other  effect  than  to  add  at  moft,  three  words  to  a 
conveyance  (2). 

Courts  of  equity  It  is  very  true  this  would  not  have  been  endured,  if  courts  of 
have  given  the  equity  had  not  in  general  allowed  thefe  truft  eftates  to  have  the 
iame  power  to  ^^^^^  confideration  in  point  of  policy  with  lesfal  eftates,  and  givea 
to  alienation,  as  the  Kuiie  powcr  t.o  cejtuiqiie  trujts^  with  reipect  to  alienations, 
if  it  was  an  ufs  as  if  it  was  an  ufe  executed.  Therefore  a  tenant  in  tail  of  a 
executed.  j^-^  -^^^^      ^        .  ^  tenant  in  tail  of  a  truft,  re- 

mainder over,  may  dock  the  remainder  by  a  common  recove- 
ry (3)  ;  nay,  fome  go  fo  far  as  to  fay  (4),  he  may  do  it  by  feoff- 
ment only  (c). 

Uponatniflin  But  all  thefe  are  common  afTurances,  and  rightful  methods  of 
clnbe^Xed  by  coiivcying  cftatcs,  for  it  w^as  never  allowed  that  in  truft  eftates, 
wrong,°as there  alike  cftatc  may  be  gained  by  wrong  as  there  might  be  of  a  le- 
might  of  a  legal  p-^l  eftate  :  therefore,  on  a  truft  in  equity,  no  eftate  can  be  gatn- 

e-ftate  ;  there-     '=>  ,  ,       .-n'-r         i    .  .  •         r  t    •  •  i 

foreonatruft  by  ameilin,  abatement,  or  mtruiion.  It  is  true,  it  may  nap- 
in  equity  no  pen  fo  upon  a  truftee,  and  in  confequence  the  cefiuio^ue  trujl  may 
gSieVb"  difiel  afleded,  but  that  is  on  account  of  binding  the  legal  eftate ; 
ln"abatiinentl  but  on  a  bare  truft,  no  eftate  can  be  gained  by  dilleifm,  abate^ 
or intrufioA.     mcnt^  or  intrufton,  whilft  the  truft  continues. 

(6)  The  deftru£lion  of  contingent  remainders,  by  tenant  for 
life,  is  confidered  as  a  wrong  without  remedy,  and  fo  ftrongly  a 
[  592  ]  tort,  that  it  is  a  forfeiture  of  his  own  eftate,  and  therefore  works 
a  deftru£l:ion  of  the  remainder.  Now  if  equity  never  fuffers  any 
other  wTongfui  act,  or  any  thing  fimilar,  to  gain  or  defeat  the 
truft  eftate,  v/hilft  the  truftee  is  in  poflefTion,  why  ftiould  this 

(1)  Dyer  1 55.  ^.B.N.  C.  284.  I  Co.  (6)  From  the  correded  copy  of  Lord 
136.  b.  137.  4.  2  P,  W.  146,  147.  Loughborough  noticed  fupra,  it  appears, 
Baojha^v  v.  SpanL-er,  pll.  2  vol.  578.  that  the  two  following  paragraphs  ihould 

(2)  See  the  EJfay  on  Ufes  and  Trujis,  be  read  thus, —  Nor  have  courts  of 
231,  232,  233.  equity  ever  fupported  the  dejirudion  if 

^3)  North  V.  Champenwo7i,  2  Cha.Ca.  *'  contingent  rernainders  by  tenant  for  llfc^ 

78.   Carpenter  v.  Carpenter,  X  Vern.  440.  '*  but  have  endeavoured" to  fupport  them, 

(4)  What  follows  fhould  be  thus,—  where  there  hath  been  no  remedy  at 

"  a  bargain  and  fale  alone,  by  a  tenant  law,  and  fo  in  cafes  of  mergers,  they 

"  in  tail  in  equity,  fhall  have  the  fame  " have  revived  terms  for  raifing  younger 

<«  efl'edl  as  a  f  ne.''    Vide  per  Lord  Lough  •  *' chiidrens'  portions,  where  the  terms 

loroughy    uhi  fupra.     So  1  Vern.   440.  were  merged  at  law  for  the  fake  of  cre- 

Be-verky  v.  Beverky^  2  P^ern.  133.  Contra  ditors,  and  other  equitable  purpofes,  as 

Le^att  v.  Se'zveil,  2  P^crn.  552.  **  in  Fozvel  v.  Morgan^.  2  ?'ern.  90."  ■ 


(5)  Bsivater  s.EIly,  z  Fern.  344. 


take 


tii"ke  place,  or  the  court  ftrive  to  preferve  a  power  to  cejimqtie  trujl  Hopkins  v, 
for  life,  the  execution  whereof  the  law  calls  a  wrong?  Hopkiks. 
It  is  in  this  refpetl;  to  be  compared  to  the  cafes  of  merger^  for  There  are  many 
1  thouf^h  it  is  the  doilrine  of  this  court,  that  the  rules  of  proper-  '7'^^""^  where 

,  •  1     1  »  •       1      r  '  '1        TOO      t]iere  would  oe 

ty  and  convenience  noia  in  the  lame  manner  with  reipect  to  truits  mergers  of  le-ial 
as  to  legal  eftates,  to  prevent  perpetuities ;  yet  in  the  cafes  of  eftates,  and  yet 
merger  there  are  raany  inftances  where  there  would  be  mergers  ^^^^'^^ ^^^^^^^^J. 
of  legal  eftates,  and  yet  courts  of  equity  have  never  fuffcred  red  mergen  <jf 
mergers  of  trufts,  where  the  legal  eftate  continued  in  the  truf- 
tees,  but  have  been  againft  the  merger  if  the  juftice  of  the  cafe 
required  it. 

Thirdly^  Where  the  whole  fee  is  in  the  truftees,  to  require 
a  new  diftin6l  limitation  to  fupport  contingent  remainders, 
9   would  be  wholly  vain  and  nugatory. 

Suppofe,  after  the  limitation  to  Samuel  and  his  ifTue,  the  tef- 
tator  had  limited  over  a  remainder  to  J.  N,  to  preferve  con- 
tingent remainders,  could  J.  N.  have  taken  at  law  ?  No,  for 
it  would  have  been  a  iife  on  a  tife ;  nor  would  he  have  taken  in 
equity,  for  the  firft  truftees  having  the  whole  eftate,  are  tn/Jfees 
for  all  the  cejlui  que  triifls, 

Suppofe  fuch  limitation  had  been  to  the  firft  truftees,  tlicy 
could  have  taken  nothing  more  j  lb  that  fuch  a  new  limitation 
could  have  no  operation. 

The  principal  objection  Is,  "  That  the  legal  eftate  in  the 
truftees,  and  the  equitable  in  the  cejiui  que  trujlsy  are  of  difterent 
ufes,  and  cannot  draw  over  the  one  to  fupport  the  contingent 
remainders  of  the  other,  and  that  a  man  might  as  well  make 
ufe  of  an  eftate  executed  by  the  ftacute  of  ufes,  to  funpovt 
a  contingent  remainder  of  a  particular  eftate  in  a  ufc." 

I  admit  they  are  of  difterent  natures,  but  ftill  the  legal  efiate  uffsexecated, 
remains  in  the  truftees  to  ferve  and  fupport  all  the  trufts  ;  but  it  f"''  t^uits, 

in  r     r    tiF     ri-i  •        -   i      ,\      uind  ondiucrcHr 

is  quite  otiierwiie  on  the  iratute  of  ufes*.     ilic  \^'orcir,  of  ilie  Ita-  foui  d.vions,  and 
tute  are,  "  That  every  pcrfon  that  firall  have  any  inch  ufe,  ^c,  will  nocbeso- 
"  fhall  from  henceforth  ftand,  and  be  feiicd,  ^V/of  fuch  lands,  rfl""^,^r.^!,v 

l^c.  to  all  intents,  conftruclions,  and  purpofcs  in  the  law,  of  *  2 /Av:.  S. 
"  and  in  fuch  like  eftates,  as  they  had  or  lliall  jiave  in  uic, 
*'  truft  or  confidence  of  or  in  the  fame."  .By  which  the  Ic^gal 
eftate  is  executed  to  the  ufes,  and  the  ccfim  que  trujl  has  the  le;;al 
eftate,  juft  in  the  fame  manner  as  the  ule  bclove  j  the  confe- 
quence  whereof  is  (2),  that  as  to  ])erfons /V/ .'V^^  the  legal  citatc 
became  veited  immediately  as  they  came  ///  e[je^  provitied  they 
come  fo  in  due  time,  according  to  the  rules  of  eommon  law; 

(1)  The  above  paragraph  fliould  be  became  veiled  immediately, or  if  not,  then 
read  thus,  **  The  principal  objection  the  e.'late  went  over  iimiieuiaiely  10 
**  is,  that  the  legal  eltate  in  the  trullees,    the  next  rcr.uiiadcr-man,   as   it  v.-ou'i 

and  the  equitable  in   the  ccJlul  tine  in  the  eali'  oi  a  conunon         Icc.  So 

**  /r«//j- are  of  difi'crcnt  natures yTuwdi  \.\\z  it  is  c©nllru'.vi  in  Lln^j'.'eig^^s  ci\{Ct  and 

**  ofic  cannot  fupport  the  oiha-y    Coy-  if  it  once  ^i\-'s  over,  it  can  jw^er  ionie 

reded  coiy  noticed  Juprn ,  back  a^ain.    Cirrctlcd  cop\ Jup  a, 

(2)  Read  the  folio  win    part  of  this  pa- 
ragraph thus,    That  the  legal  eltate  either  . 

if 
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Hopkins  v.  Jf  not,  then  the  eftate  went  over  immediately  to  the  next  re- 
Hopkins,    mainder-man,  as  it  would  In  the  cafe  of  a  common  law  fee  i! 

So  it  is  conftrued  in  ChudleigFs  cafe,  and  if  it  went  over  by 
deed  or  will,  fo  as  the  party  took  as  a  purchafer,  it  is  never 
drawn  back  again, 

[  593  3  This  fhews  that,  as  to  this  queftion,  there  can  be  no  reafon* 
ing  at  all  from  the  cafes  of  ufes  executed  to  mere  trufts,  but  they 
ftand  on  different  foundations.  Thefe  are  the  reafons  which 
govern  my  judgment  on  this  point,  and  I  own  I  can  fee  no  in* 
convenience  from  it. 

It  muft  be  admitted  that  the  teftator  might  have  done  this,  as 
to  part  of  the  remainders  (thofe  that  are  capable  of  being 
fupported),  if  he  had  ufed  proper  words  *,  and  if  he  has  clearly 
exprefled  his  intention,  this  court  (v/hich  is  to  dire£l  a  fettle- 
ment  according  to  his  intention,  as  far  as  it  may  ft  and  with  the 
rules  of  law)  will  take  the  proper  method  to  effe61:uate  this  in-» 
tention. 

"Where  a  trial  Is  Next  as  to  the  cafes,  the  Earl  of  Stamford  v.  Sir  John  Hobarty 
inits nature  in  1709,  (notwithftanding  the  diftin<2:ion  taken  upon  it)  is  a 
iTcmnbent  on^  ft^ong  authority  for  this  purpofe.  Serjeant  Maynard  devifed 
the  court  to  fol-  "  his  cftate  to  truftees  and  their  heirs,  and  declared  after  his 
iow  the  intention  «  wife's  death,  they  fhould  convey  the  eftate  to  the  ufe  of„ 
f/rSthe  mSof  "         i'"^  ^^^ft  ^^^5  ^-       life,  remainder  to  the  firft 

law  v^ill  admit.   "  fon  for  99  years,  if  he  fo  long  live,  remainder  to  the  heirs 
"  male  of  fuch  firft  fon,  remainder  to  the  Countefsof  Stctm^ 
ford  for  life,  remainder,  l3'c,  a  conveyance  was  dire6i:ed  ac- 
cording  to  the  will,  exceptions  uQere  taken  to  the  draught  of  the 
conveyance  \  Lord  Cowper  declared,  that  where  articles  or  a 
**  will  were  improper  or  informal,  the  court  was  not  to  dire6l 
a  conveyance  according  to  fuch  improper  dire61:ions,  but  in 
"  a  proper  and  legal  manner,  which  might  beft  anfwer  the  in- 
tention  of  the  parties,  and  conceived  the  intention  to  be, 
"  that  the  eftate  fhould  be  fecured  fo  far  as  the  rules  of, law 
^'  v/ould  admit  (i),  before  crofs  remainders  ftiould  take  place, 
"  and  therefore  ordered  accordingly." 

Upon  an  appeal  to  the  Houfe  of  Lords,  alledging,  that  this 
was  making  a  different  fettlement,  the  order  was  affirmed  upon 
this  principle,  that  a  trull  ejlate  being  in  its.  nature  executory^  it  is 
incumbent  on  the  court  to  follow  the  intention  of  the  parties^  as  far  as 
the  rules  of  law  will  admit* 
Where  the  court  "^^^^  next  is  the  cafc  of  Hurnberfon  v.  Humberfon  (2),  2  ^'m/. 
makes  life  of  the  737,  and  Caf,  in  Eq,  Abr,  207.  *'  There  the  teftator  had  made  a 

words firiEt  fet- 
tlement in  an  order^  it  implies  a  direftion  to  the  Mailer  to  have  truftcee  to  preferve  contingent  remain- 
tiers  inferted. 

(  l)  Inflead  of  the  words  which  follow  the  will."  CorreHed  copy  cited  fuprd» 
as  above  read  thus.  '*  And  therefore  in-  f^ide  et'iam  Bajker-ville  v.  BaJkeYville^ 
**  lerpofed  between  the  eftate  for  life  and    fofi.  2  vol,  279. 

*'  the  remainders,  an  eftate  to  truftees       (2)   S.   C.    I  Cox's   P*  332. 

to  fupport    contingent    remainders,    n.  i. 
'*  tho'  there  was  no  fuch  direilica  in 

/  <^  whimiical 
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whimfical  will,  devifing  his  eftate  to  the  drapers  company  Hopkins 
and  their  fucceflbrs,  in  trull  to  convey  to  the  plaintiff  for 
life,  remainder  to  his  firft  and  every  other  fon  for  their  lives, 

*^  and  to  their  heirs  males  for  life,  remainder  to  about  fifty  other 
perfons  for  their  lives,  and  their  fons  for  their  lives.  Lord 
Gowper  declared  it  a  vain  attempt  to  make  a  perpetuity,  but 
however  that  there  ought  to  be  a firiEl  fetthmenty  which  im- 
plied  a  direction  to  the  Mafter  to  have  truftees  to  preferve 
contingent  remainders  inferted,"  for  that  is  always  under- 

jftood  by  the  words fir'iB  feitlement. 

It  appears  by  thefe  cafes,  that  however  improperly  a  will  is  Howev«rImpr»- 

penned,  the  court  will  take  notice  whether  the  teflator  intend-  periyawiiiis 

cd  a  ftri6t  fettlement,  and  dire£t  accordingly,  as  far  as  the  rules  P^^"^d,  if  the 

.  ,  .,,  .       '  teftator intended 

or  law  Will  permit,  aftrid  fettle- 

But  a  diflin£tion  was  taken  between  thofe  cafes  and  the  pre- ^^.e''it>;^ie  court 
fent,  that  they  were  cafes  of  executory  trufts,  where  the  will  ^^din^^iy^ 
*itfelf  directed  a  conveyance  ;  but  here  is  no  conveyance  diredl- 
ed,  but  the  truft  only  declared  by  the  will. 

I  admit  the  court  has  thrown  out  fuch  fort  of  expreffions^  but  Aiitruflsare 
I  think  there  is  no  difference.    All  trufts  are  executory  (i),  an^l  ^he'theTI'con-  ' 
whether  a  conveyance  be  directed  by  the  will  or  not,  this  court  veyance  be  di- 
muft  decree  one,  vi^hen  alked  at  a  proper  time  5  but  I  do  not  eive  ^^^^^ed  or  not,  the 

,    ^  .    .  o    ■»        TA*    n-  ^OMXt  mufl:  de- 

any  conciufive  opinion  to  ouit  that  diltmction.  cree  one,  when 

In  this  will  there  is  a  plain  declaration  of  the  teftator's  inten-  afkedatapropcc 
tion  that  this  fhould  be  an  executory  truft,   and  that  there  ^^"^^^'^  , 
ftiould  be  in  due  time  a  ftrid  legal  conveyance  made  by  the   t    594  J 
truftees. 

The  firft  claufe  from  which  fuch  an  intention  may  be  col- 
lected, is  the  provifo  relating  to  the  profits  before  the  perfons 
come  into  a6lual  poffeflion,  Is^c,  till  he  or  they  attain  21^  and  in 
the  mean  time  the  executors  to  make  fuch  handfome  allowance 
for  the  education  of  fuch  perfons,  and  the  overplus  to  go  to 
fuch  perfon  as  fhall  be  intitled  thereto. 

Here  is  an  intention  plainly  declared,  that  the  truftees  fliould 
continue  in  poffeflion  of  the  eftate  and  receipt  of  the  rents,  till 
one  to  whom  an  eftate  for  life  is  limited  ftiould  be  21,  and  the 
truftees  in  the  mean  time  are  to  make  a  handfome  allowance 
for  the  education  of  fuch  perfons  out  of  the  rents,  (vv^hether  the 
direction  for  laying  up  the  furplus  was  to  be  fupported  or  not, 
is  immaterial  to  this  queftion),  and  after  attaining  the  age  of 
tuuetity-oney  fuch  perfon  to  have  the  poffeffion,  (that  is)  ihe 
ejiate  to  he  conveyed. 

The  next  claufe  is  dire£ling  300  /.  per  aim,  to  James  Hophins^ 
one  of  the  truftees,  for  paft  ferviccs,  to  encourage  him  in  the 
care  of  the  truft,  ^c,  to  be  paid  him  half-yearly,  till  fomc  per- 
fon ftiould  come  into  pofleffion,  tsfc. 

This  is  ftill  fixing  the  age  of  21  to  be  the  time  that  fuch  per- 
fon ftiould  have  the  pofleffion,  and  confcquently,  by  conftiuc- 
tion,  intitled  to  have  a  conveyance  of  the  legal  eftate. 

(i)  See  Bagjt?avj  v.  Sp^nca-,  foji,  2  vol.  5 S3. 

The 
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BopfcjKs  n;,  The  next  claufe  is  that  ^.vhere  he  dire£ls  *^  the  refidue  of  hh 
otiwiNs,        pcrfonal  eitate  to -be  laid  out,  &l,  and  conveyed  to  his  truf- : 

tees  upon  the  fame  trufts,  ^6-."  (/^zWf  the  claufe.)  ' 

By  which  is  plainly  meant  to  make  as  ftri£t  a  fettlement  as 
polTible  of  the  lands  to  be  newly  purchafed,  and  yet  he  connedls 
them  both  together  upon  the  fame  trufts. 

But  be  this  point  as  it  will,  the  cafe  of  Chapman  v.  Blijct  ( i ), 
decreed  by  Ld.  Talbot  in  1735,  is  a  clear  authority,  that  the 
*^  legal  eilate  in  truftees  will  fupport  contingent  remainders, 

even  of  a  truft  declared  by  will  ivhere  no  conveyance  is  di- 
*^  recied*'^ 

TheTeg.ieft.ue     rj^^|^g  ^^p^  u       ^^/r^^    ^£j.gj.  direaions  and 

in  truftees  will  .  i  .  i     n  i     t       ii      i       i  •  i  a 

fupport  coruin-  charges  uponms  real  eltate,  deviies  all  other  his  real  eitates  to 
gene  renaalnders  "  truftecs  and  their  hcirs,  in  truft  to  pay  his,  fon  J*  ^.  quarter- 
ed by  a  wmf^"^'  "  ^7'  37^*  ci'Jnng  his  hfe,  and  if  there  v/ere  any  child  or 
where  no  con-  ~  *^  chilch'en,  he  gave  the  reft  and  refidue  of  his  real  eftate  for  the 
^^Ix^r  *'  '^^^"^^  benefit  of  fuch  child  or  children,  and  if  his  fon 

manied  wltli  fuch  confent  as  the  will  mentions,  100/.  per 
*^  ann.  to  his  wife;  if  without,  10/.  per  ann,  and  after  his 
*^  faid  fon's  deceafe,  gave  one  moiety  of  the  faid  truft  eftate  to 
-      ^  1       fuch  child  or  children,  their  refpe£live  heirs,  executors,  and 
L  S9y       u  aftigns,  the  furvivor  of  them,  i^c,  and  the  other  moiety  to 
*^  the  child  or  children  of  Jofeph^  ^c,  and  if  J,      died  with- 
"  out  iftlie,  to  fuch  child,  ^c,  of  my  daughter,  i^c.  with  a 
'       remainder  over ;  the  teftator  dies.    J,  B,  marries  and  has  a 
"  fon  then  died  j  Jofeph  (who  Vv^as  the  teftator's  grandfon)  had 
no  fon  born  at  the  time  of  the  death  of  J,  B,  but  had  a  fon 
four  years  after,  and  upon  this  a  bill  was  brought  by  the  heir 
"  at  lav/,  infiiting  that  thefe  limitations  were  void,  particular- 
ly  to  the  fon  of  Jofeph,  not  being  born  till  four  years  after  the 
cleath  of  7.  B.'' 

The  firft  queftion  was,  Whether  it  was  to  be  confidered  as  a 
legal  eftate  fubfifting  in  the  truftees,  or  whether  it  was  not  a 
ufe  executed  by  the  ftatute  ?  Lord  Talbot  (and  myfelf  on  a  re- 
hearing) were  of  opinion,     that  the  legal  eftate  in  fee  was  in 

the  truftees,  and  all  the  limitations,  in  the  fubfequentintereft, 

were  trufts." 

The  next  queftion  was.  Whether  the  linjitation  to  the  fon  of 
Jofeph  was  good  ?  and  if  fo,  Whether  as  an  executory  devife 
or  a  contingent  remainder?    Lord  Talbot      was  of  opinion, 
"  that  it  might  be  good  even  as  an  executory  devife,  in  a  legal 
limitation,  and  the  only  objection  was,  that  the  limitation 
was  in  verba  de  pr^fenii :  but  he  faid  the  words  were  to  be 
confidered  as  the  teftator  meant  them,  that  he  knew  Jofeph 
was  an  infant  and  young,  and  devifing  a  moiety  to  his  child 
^      (knowing  he  had  none)  muft  neccflarily  intend  it  future, 
and  therefore  it  was  impoffible  to  fnew  an  intention  more 
clearly  of  cliildren  thereafter  to  be  born. — But  he  went  on, 
*'  that  when  J^  B.  had  a  child  born,  that  had  a  freehold  in  the 
"  truft  during  the  life  of  J,  B.  whether,  after  that,  it  was  to 

(l)  Ca.temp.  Talh,  145.  S.  C. 

«  be 
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be  confidered  as  an  executory  devife,  or  a  contingent  remain-  Hopkins  -v, 
der  the  child  of  J.  B.  having  a  kind  of  freehold  in  the  trull 
^'  itfelf?  He  held,  that  if  taken  as  a  remainder  (in  cafe  of  a 
"  limitation  of  legal  eftate)  it  was  clearly  void,  for  the  freehold 
would  be  in  abeyance  for  4  years,  between  the  death  of  t/je 
fo/i  of  7.  B.  and  the  birth  of  the  fon  of  Jofi'p/? ;  but  he  faid, 
the  reafon  of  that  rule  failed  in  the  cafe  of  trufts,  and  was  of 
"  opinion,  that  the  firft  eftate  in  the  truftees  preferved  the  whole 
truft  and  therefore,  whether  it  was  to  be  confidered  as  an 
executory  devife,  or  contingent  remainder  of  a  truft,  that  it 
was  good,  and  that  the  plaintiff"  was  inti-tled  to  a  moiety." 
This  refolucion  comes  up  to  the  prefent  in  all  its  points. 
As  to  the  third  point,  I  fl:iall  not  lay  much  ftrefs  upon  it, 
and  I  own  I  took  it  to  be  clearly  otherwife,  when  mentioned  at 
the  bar,  but  on  confideration,  I  think  there  is  more  to  be  faid  in 
fupport  thereof  than  I  was  at  firft  av/are  of. 

The  objeftion  is,  that  the  particular  eftate,  and  rem.ainder  muft  wiierc  an  tHate 
be  created  at  one  and  the  fame  time,  as  making  parts  of  the  fame  '^^'imi'^cd  lo  tks 
*eftate  ;  and  this  is  undoubtedly  the  general  rule  ,  but  it  is  equal'y  undaften%-arJ3 
a  rule  at  law,  that  in  cafes  where  an  eftate  is  limited  to  the  an-  the  heirs  ir.ahs 
ceftor  for  life,  and  afterward  to  the  heirs  males  of  his  body,  that  ^J^'^!^  ^^f-  * 
the  eftates  are  connedled,  and  make  an  eftate  tall  in  the  an-  ncaej,  and 
ceftor,  M'here  it  is  by  the  fame  conveyance;  fo  is  Shelly  s  cafe,  and  ^'-^.^'-^e  an  efla'-s 
it  has  alio  been  held  to  connect  and  make  one  eftate  tail,  where  it  ^^^^^^^  whcreit 
did  not  arife  by  the  fame  conveyance,  but  by  way  of  refulfing  ufe,  is  by  the  fame 
andfo  refolved  by  three  judges  in  the  cafe  of  Pybiis  and  Mltford^  conveyance. 
I  Vent»  373.  A>  covenanted  to  ftand  fcifed  of  lands,  to  the  ufe  of  bccni  he  kT  where 
the  heirs  males  begotten  or  to  be  begotten  on  the  body  of  his  fe-  it  Jid  notarifc 
cond  wife,  and  died  at  the  time  of  the  deed  ;  he  had  illue  by  her,  jj^  ^^'^Ve^^rT"^ 
a  fon  R,    Hale,  WiU^  and  Rainsford  held,  that,  in  this  cafe,  v/.ty  ofn^Aatin* 
The  ufe  of  the  freehold  returned  or  refulted,  by  operation  of  ^'""^iLord  Cban- 
"  law,  to  the  covenantor  for  life,  which  being  conjoined  to  the  thiTk,'^  dnc^tli^ 
"  eftate  limited  to  the  heirs  males  of  his  body,  made  an  eftate  refusing  tiuil  of 
tail,  and  that  this  eftate  for  life,  arifing  by  operation  of  law, 


**  was  as  ftrong  as  if  it  had  been  exprefs. 


a  trcehold,  to 
fupport  contin- 
gent remainders 


  ot  a  truil,  might 

connect  in  the  fame  manner  with  the  limitjittoa  in  tail,  though  not  created  together  with  it, 

Now,  if  an  eftate  for  life,  refulting  to  the  covenantor,  wlilch  [*596  ] 
Was  part  of  the  old  ufe,  and  remaining  in  him,  might  unite 
and  connect  with  the  limitation  in  tail  in  the  conveyance,  why 
may  not  the  refulting  truft  of  the  freehold,  to  fupport  contin- 
gent remainders  of  a  truir,  do  the  fame,  though  not  created 
together  with  it  ?  There  doth  not  feem  to  me  to  be  any  greater 
objc61:ion  to  the  one  than  the  other. 

My  Lord  Chief  juftice  //^^A'^s  expreflion,in  that  cafe,  is  di- 
redly  applicable,  that  this  is  plainly  -according  to  the  ititentiou 
of  the  parties,  and  if  we  can  by  any  means  fupport  it,  we  ought 
to  do  it  as  good  expofitors. 

But  however,  as  I  faid  before,  I  would  not  be  underftoo  d  to 
give  any  pofitive  opinion j  but  it  dcfervcs  to  bo  better  couli- 

tlcred. 
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Hopkins  v.  dered,  by  rcafon  of  it's  analogy  to  the  cafe  of  Pxbus  and  Mit* 

Another  objection  taken  for  the  plaintiff  was,  that  it  is  im- 
fap*pott  condn-^  P°^^^^  to  frame  fuch  an  exprefs  limitation,  as  would  fupport 
ge  n  t  re  mai  nde  rs,  thefe  contingent  remainders  :  If  this  was  true,  it  would  be  very 
^^^^  material  :  It  isfo,  as  to  fome,  but  not  to  all    for  as  to  the  fons 

the  life  of  tenant     ^f/j/z  Hopkins^  to  be  boiU  hereafter,  the  limitations,  when  the 
for  life  of  the    Conveyance  is  to  be  made,  may  be  fupported,  fo  as  to  the  fons  of 
iT^ftraili'edti'        bodics  of  fuch  daughters  as  were  living  at  the  teftator's 
the  life  of  a  per- death,  for  I  make  a  great  diilindlion  between  that  limitation, 
ion  in  being.      and  ihe  limitation  to  the  fons  of  after-horn  daughters:  as  to 
John  Hopkins^  after-born  fons,  it  may  be  limited  to  truftees  and 
their  heirs,  till  he  has  a  fon  born,  and  fo  after  his  death,  till  Sarah 
has  a  fon  born,  and  to  any  other  of  the  daughters  that  were  in 
ejpe  at  the  teftator's  death. 

But  it  has  been  objected  further,  that  this  is  a  new  invented 
limitation  to  fupport  contingent  remainders,  and  that  it  was 
never  yet  carried  further  than  during  the  life  of  tenant  for  life 
of  the  land,  or  birth  of  a  pofthumous  fon,  and  that  to  be  fure 
is  the  common  cafe  of  fettlements  J  but  there  have  been  other 
limitations,  and  it  is  not  (in  my  opinion)  material  to  reftrain  it 
to  the  life  of  tenant  for  life  of  the  land,  provided  it  be  reftrained 
to  the  life  of  a  perfon  in  being, 
r  CQ7  1  been  alfo  objefSted,  that  all  fuch  truftees  on  fuch  limi- 

tations have  hitherto  been  reftrained  to  receive  the  profits  for  the 
benefit  of  the  tenant  for  life,  but  this  would  be  to  create  a 
new  truft  for  the  benefit  of  the  heir  at  law  ;  but  this  is  no 
more  than  the  common  cafe  of  a  relulting  truft,  and  it  is  im- 
material, whether  it  be  exprefs  or  implied  •,  for  if  it  be  im- 
plied by  the  will,  it  muft  be  expreffed  in  the  conveyance. 
There  may  be  a     And  fo  it  was  allowed  in  the  cafe  of  Carrick  v.  Errington^ 
refulting  truft,  2  Wms,  Rep,  36 1.  "  Edward  Errhigton  had  made  two  fettle- 
appScon!in°      ^-^^^^  of  his  cftate,  OHC  by  fine  in  the  life-time  of  his  an- 
gent  remainders ceftor,  which  (if  at  all)  could  Only  operate  by  eftoppel  ; 
faw^^in^hefame  "       afterwards  made  another  fettlement  to  truftees,  to  the 
n^.anner  as  under  "        of  himfelf  for  life,  i^c.  remainder,        and  by  a  con- 
an executory  de-  '<  vcyance  executed  another  day,  they  (to  whom  the  fee  was 
limited)  executed  a  declaration  of  truft  for  nomas  Erring- 
"  ten  for  life,  without  impeachment  of  wafte,    remainder  to 
truftees  to  preferve  contingent  remainders,  during  the  life 
of  Thomas  Errington  :  In  the  conveyance  were  unnecefTarily 
*^  made  truftees  to  preferve  contingent  remainders,  it  being  a 
truft  eflate ;  Edward  Errington  died  without  iffue,  and  the 
*'  whole  legal  eftate  was  admitted  to  be  in  the  truftees:  In 
the  fecond  deed  they  were  only  truftees  of  the  beneficial 
*'  intereft,  and  Thomas ^  who  was  to  take  the  firft  eftate  in  the  , 
"  truft,  vv-as  a  papift  and  difabled  by  the  ftatute  to  take  any 
beneficial  intereft;  and  it  was  infifted  that,  by  the  ftatute, 
"  both  the  truft  and  legal  eftate  were  void,  and  therefore  the 
^  -eftate  to  go  over  by  that  conveyance  to  the  next  remainder- 
m:.n,  who  fhouldbe  a  proteftant,  and  capable  of  taking. 

"  Firft 


Firfr  queftion,  Whether  the  deed  was  obtained  by  fraud?  Hopkins 
^  -  HopKiNr 


Second  queftion,  Whether  the  legal  eftate  in  the  truftees 
(who  were  only  truftees  under  the  firft  deed)  was  void,  be- 
caufe  this  remainder-man  was   a  papift,  and  incapable  of 
"  taking  ? 

Lord  King^  and  afterwards  the  Houfe  of  Lords,  held,  that 
the  truft  being  not  only  to  receive  rents,  ^V.  but  alfo  to 
preferve  contingent  remainders,  and  poffibly  a  perfon  capa- 
ble  of  taking  might  come  in  cje^  that  that  was  a  further 
truft,  which  the  ftatute  did  not  make  void  j  it  had  indeed 
avoided  that  for  Hfe,  but  as  there  was  another  truft  upon  the 
legal  eftate,  which  might,  by  pofTibiiity,  be  capable  of  be- 
ing  enjoyed,  the  eftate  ftiould  remain  in  the  truftees,  to  fup- 
"  port  the  contingent  remainders  ;  and  as  to  the  profits  in  the 
mean  time  (for  the  remainder-man  could  not  take  them, 
nor  the  truftees,  they  being  only  mere  inftruments)  the  heir 
"at  law  fhould  have  them,  till  fome  perfon  came  in  ejfe^ 
*'  capable  of  taking  under  the  contingent  remainders." 

This,  therefore,  is  a  very  clear  authority,  that  there  may  be 
a  refult'mg  triijl  (under  a  truft  to  fupport  contingent  remain- 
ders) for  the  heir  at  law,  in  the  fame  manner  as  under  an  exe  - 
cutory devife :  Indeed  it  v/as  infifted  in  that  cafe,  that  the  eftate 
fliould,  in  the  mean  time,  go  over  \  but  the  court  held  other- 
wife,  for  then  it  would  have  vefted  by  purchafe,  and  could 
never  have  come  back  again. 

As  to  the  devife  of  the  perfonal  eftate,  if  I  am  right  in  what 
I  have  faid  with  regard  to  the  real  eftate,  it  will  hold  ftronger 
as  to  the  perfonal,  that  it  is  a  clear  executory  truft,  and  falls 
within  the  reafon  of  the  cafe  of  Fapillon  v.  Vo'ice^  which  is  a 
ftrong  authority  on  that  head  ( i ). 

The  confequence  of  the  whole  is,  that  the  prefent  plaintiff 
•  cannot  have  fuch  a  conveyance  as  he  prays  by  his  bill,  nor  the 
furplus  of  the  profits  during  the  life  of  Williain. 

But  it  remains  to  be  confidered,  whether  he  can  have  any  other 
relief. 

I  think  no  conveyance  ought  yet  to  be  made  of  this  eftate, 
but  it  muft  remain  in  the  hands  of  the  truftees  to  fee  whether 
John  HopVim^  or  any  of  his  daughters,  will  have  a  fon  that 
ftiall  attain  the  age  of  21,  for  fo  long  there  are  trufts  to  be 
preferved,  and  no  cejlui  que  triijl  till  then  is  to  come  into  pof- 
feflion. 

If  a  conveyance  was  to  be  new  directed,  it  would  be  pro- 
per to  confider  what  eftate  ought  to  be  limited  to  the  plain- 
tiff; but  as  I  think  this  is  not  neceflary,  the  bill  muft  be  dif- 
mifled,  but  without  prejudice  as  to  the  plaintift's  applying  to 
■  the  court  under  the  former  decree,  for  a  fetilement  to  be  made 
of  the  truft  eftate,  according  to  the  rciervation  in  that  decree  (2). 

(I)  2/*.  /r,  471.  S.  C.        (:)         I/.^.  ^.  1738.  fol.  367. 
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CAP.  cm. 


Kent. 


(A)  In  nvhat  Cafes  there  may  he  a  Remedy  for  Renty  in  Equit^^ 
nvheti  none  at  Law, 


May  the  I9thj 
1739- 

Cafe  274. 

A  bill  may  be 
brought  for  rent 
in  this  court, 
where  the  reme- 
dy at  law  is  loft 
or  becomes  very 
difficult,  and 
this  court  will 
relieve  on  the 
foundation  of 
payment  for  a 
length  of  time. 


Benfon  \,  Baldwyn  (i). 

LORD  Chancellor  :  Where  a  man  is  intitled  to  a  rent  out  of 
lands,  and  thro*  procefs  of  time  the  remedy  at  law  is 
loft,  or  become  very  difficult,  this  court  has  interfered  and 
given  relief,  upon  the  foundation  only  of  payment  of  the 
rent  for  a  long  time,  which  bills  are  called  bills  founded  upon 
the  fokt:  Nay,  the  court  has  gone  fo  far  as  to  give  relief, 
where  the  nature  of  the  rent  (as  there  are  many  kinds  at  law) 
has  not  been  known,  fo  as  to  be  fet  forth,  but  then  all  the 
terre-tenants  of  thg  lands,  out  of  which  the  rent  ilTues,  muft^ 
be  brought  before  the  court,  in  order  for  the  court  to  make 
a  compleat  decree  (2). 


(i)  The  original  bill  was  brought 
to  afcertain  what  lands  were  charged 
with  certain  rents ;  when  it  was  referred 
to  the  Mailer  to  enquire  what  lands 
were  fo  charged.  Reg.  Lib.  A.  1728. 
fol.  487.  An  order  was  made  upon  the 
Mafter*s  report,  and  his  Lordlhip  now 
reverfed  that  order,  and  diredled  the 
Mailer  to  review  his  report.  Reg.  Lib, 
A,  1738.  fol.  417. 


(2)  See  Thorndike  v.  Allington,  l  Cha. 
Ca.  79.  Collet  v.  Jaques,  I  C/m.  Ca. 
120.  Da'vy  v.  Daijyy  i  Cha.  Ca.  144. 
Cox  v.  Foley i  1  Fern.  359.  North  v. 
Strafford,  3  P.  W.  148.  Holder  v. 
Chambury,  ^  P.  Ji^.  2^6.  Duke  of  Leeds 
v.  PoweX  1  f^ef.  171.  Duke  of  Bridge* 
ivater  v.  Edtvardsy  4  Bro.  P.  C.  J  39. 
Bouuerie  V.  Prentice,  1  Bro.  Cha.  Rep, 
200.  Duke  of  Leeds  v.  New  Radnor^ 
2  Bro.  Cha.  Rep.  340,  518. 
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CAP.  CIV. 

Eeftiltins  %mU^ 

Vide  title  Jffets. 
VidetitiQ  Creditor  and  Debtor, 
Vide  title  Trujl  and  Trujiees^  &c. 


S99 


CAP.  CV. 

Eule  oftSeCouit. 

Fide  title  Money. 


CAP.  CVI. 

!°|[  £;c/jr/^  BurchalK 

P^ide  title  Banhntpt^  under  the  Divifton^  The  ConJiruBlon  of  the 
^'^  repealing  Clmfe  in  the  lothy  of  ^een  Anne, 

akt, 


4 


CAP.     CVII.  [  600  3 

Separate  maintenance. 

Eafter  Term,  1737. 

Moore  V.  Moore* 

Wide  title  Baron  and  Feme^  under  the  Divifony  Concermng  Alimsfjy 
and  fep(irate  Maintenance 


CAP.  cviir. 
©peci'ficfe  legacy 

Dun  and  Others  v.  Cvates  and  Another.  f^Tt^s" 

24111,  i7^^>. 

rVJ^  title  Billy  under  the  Divifony  Bills  of  Difcovery-y  and  herein 
of  what  Things  there  fiall  he  a  Difcovery, 

Vide  title  Legacy  y  under  the  Divi/ion,  Ademption  of  it. 

Fide  title  InjmiSiion. 

Fide  title  Conmiffion  of  Delegates* 
R  r2 


CAP.  CIX. 

S)paitual  Coutt 

Michaelmas  Term,  1737. 
Hill  V.  Turner » 

Fide  title  Marriage,  under  the  Divifion,  Where  it  is  Clandejline* 
CAP.  ex. 

Statute  relatfng  ta  CreUitoiS. 

(A)  Rule  as  to  the  13  Elix.  cap*  5. 

,No^em&tt  tht  Walker  and  Others  v.  Burrows* 

6th,  1745. 

V^ide  title  Bankrupt,  under  the  Divifwny  Rule  as  to  A[fignees». 
CAP.  CXI. 

€)tattite  of  jftauti^  anU  prciutfeg. 

Mmeh  tke"zc3,  Charlewood  V.  The  Duke  of  Bedford. 

Vide  title  Landlord  and  Tenant, 
Tide  title  Agreements,  Articles,  and  Covenants, 


CAP.  CXII. 

Statute  of  iLi'mftationg. 

Fide  title  Anfvjers^  Pleas,  and  Demurrers, 


6o2 

CAP.  CXIII] 

®tatitte  telatfttg  to  purcfjaferss. 

(A)  Rule  as  to  the  'i']th  of  EHz,  cap.  4, 

Waller  and  others  v.  Burrows, 
Vide  title  Bankrupt,  under  the  Divtfion^  Rule  as  to  AJftgnees^ 

CAP.  CXIV. 

©tetaatn. 

Vide  title  Landlord  and  Tenant, 


CAP.  CXV. 

Vide  title  Copphold. 

C  A  P.  CXVL 

Ceitants  fit  Common. 

Vide  title  Jointenants  in  Common* 


Sth^  174.5, 


V 


5oj 


^     CAP.  CXVIL 

Cenant  ftp  tfie  Cuitefp. 

Hilary  Vacation,  1737. 
Elizabeth  and  Jlf^*';!  Calhorne^    —    Plain tifFs. 


Defendants* 


Elizabeth  Scarf e,  and  Alexander  Inglisy 

Cafe  275.   ripiH  E  father  of  the  plaintifFs  devifed  to his  daughter, 
S.  C.  2  Eq.  Caf.    i.  plaintiff's  eldefl:  fifter,  all  his  eftate,  freehold  and 

Abr.  728.pl.  6.  copyhold,  in  fee,  charged  with  200/.  a-piece  to  the  plaintiiFs. 
Ab?*7  T"!  -^^^^^^5  ^^ter  her  father's  death,  pofleffed  the  fevsral  eftates,  and 
23.^^'  *^*  afterwards  intermarried  with  the  defendant  IngUs^  and  foon 
feifed  in  fee  after  died,  leaving  iffue  a  fon,.  who  died  an  infant  and  without 
of  a  freeholder-  j^j-^     ^       whofc  death  the  plaintiffs,  as  heirs  at  law  both  to 

tate,  mortgages  .      ^  f  -'ii 

It,  and  af^er-  the  nifaut  and  tlieu'  niter,  became  nititied  to  the  real  eitate. 
wards  inter-  A^ine  Inglis,  before  her  marriage,  mortgaged  part  of  the  free- 
Xdi'cs  and  the*  ^^^^  premiffcs  to  the  defendant  Scarf e  in  fee  for  900/.  The  bill 
mortgage  is  not  is  brought  againft  the  mortgagee  and  the  hufband  for  an  account, 
J^^^^"J^^^^"""Sand  for  the  direaion  of  the  court. 

this  is  notwith-      The  defendant /^/(?A^^/?^^r  infilled,  that,  having  had  iffue 

^l:anding  fuch  a  by  his  wife,  he  was  intitled  to  an  eftate  for  life,  as  tenant  by  the 
feifminthewife^^y^^r         j^-^  freehold  premiflcs,  fubiea  to  the 

as  intitles  the  J  ^        ^   .       .   ^      .  or 

hufband  to  be  mortgage  oi  the  cieiendant  hcarje, 

tenant  by  the  Qn  the  5  th  of        1 735,  the           o/'Mf           on  hearing 

mo^glgedpre-  caufe,  was  of  opinion,  the  defendant  Inglis  was  not  intitled 

miffes,  forin  to  a  tenancy  by  the  curtefy,  in  the  eftate  comprifed  in  the 

kndTs"co-Sder  ^^^^^^g^g^  ( 0' 

ed  only  as^a  ^^^^  defendant  appealed  from  this  decree  to  Lord  Chancellor. 
pledge  or  fecmity  and  the  caufe  camc  on  before  his  Lordfiiip  on  the  28  th  of  Ja- 
tor  the  money,  A  th  oi  March,  I'l'i-j. 

ana  does  not  ^       t    ■     ,  .     •  r,      •  -    r  n  t  •  r  1 

alter  the  poffef-  i'or  the  plain tiiTS  it  was  mhited,  the  equity  oi  redemption 
fion  of  the  mort- was  no  aftual  eftate  or  intereft  in  the  wife,  but  only  a  power 
^Er'jejeph  '^e-  rcducc  the  eftate  into  her  poffefiion  again,  by  paying 

^y/.         ^    off  the  mortgage  •,  it  was  compared  to  the  cafe  of  a  provifo  Tor 
C'o/x^jus^o^-^^^o/Ua     re-entry  in  a  conveyance  and  no  re-entry  ever  made,  and  to 
/  (^4^f  f  eAt^^  l^i^  ^  condition  broken  and  no  advantage  ever  taken  thereof;  that 
/        y  the  wife  was  never  feifed  in  fee  in  law,  becaufe  the  legal  eftate 

/  *  /  O  ^vas.outof  her  by  virtue  of  the  m.ortgage,  but  had  only  a  bare 

ilhJ  tfHf^  ^ji^fixjMy^^^^^^^i  and  was  in  receipt  of  the  rents  and  profits  ;  fo  that 
lymfitX  *itU»M  ^1^^  mortgagor  had  merely  a  right  of  aftion,  or  a  fuit  in  a  court 

XCllO^ltA^^'^H*  of  equity,  in  order  that  the  eftate  might  be  re-conveyed  to  her 
^  \  upon  complying  with  the  terms  in  the  mortgage  ;  that  it  was, 

I  (jiO^Je^^.^  S^2,  the  laches  of  the  hufband,  he  did  not  pay  off  the  mortgage  " 
J        .        _  money,  which  would  have  re-vefted  the  eftate  in  the  wife,  but 

Mify.^^       not  having  done  that,  there  is  no  more  reafon  that  he  fhould 
f^fff^  f^l'/^ ^_  ^^^^  ^.^^      ^^^^^  ^^^^  ^^^^ 

be 


Cennnt  ftp  tlje  Carter?.  €03 

be  a  tenant  by  the  curtefy  here,  than  that  he  fhould  have  the  Caseok^^tz. 
benefit  of  a  feifin  in  law  in  the  wife,  which  he  cannot  have,  for  Scakfe, 
there  mud  be  an  a6lual  feifin  ;  for  the  words  of  Lord  Coke  in 
his  comment  upon  the  35  feB.  of  Littleton  are,  A  man  Jhall  not 
he  te?iant  by  the  curtefy  of  a  bare  right  title,  uje,  or  of  a  reuerfion^  [[  604  'j 
or  a  remainder^  expeEiant  upon  any  efate  of  freehold^  unlefs  the  par- 
ticular ejiate  be  determined  or  ended  during  the  coverture.  It  was 
likewife  faid,  if  it  be  confidered  as  an  intereH-,  it  is  merely  a 
contingent  one,  as  it  is  uncertain  whether  the  mortgagor  will 
ever  take  back  the  eftate  again,  for  it  was  intirely  at  her  eleftion, 
and  fuppofmg  it  to  be  mortgaged  to  the  value,  though  fhe  had 
a  right  to  redeem,  yet  fhe  was  under  no  obligation  to  do  it  5 
and  it  does  not  appear  in  this  cafe  the  wife  ever  intended  it,  and 
if  the  law  fhould  cafb  the  eflate  on  the  hufband,  he,'  by  never 
paying  the  intereft  during  his  life,  might  load  the  inheritance  in 
iiich  a  manner,  that  it  would  never  be  of  any  benefit  to  the 
heir. 

The  Attorney  General  cited  the  cafe  of  Penville  v.  Lufcomhe  ( i ), 
at  the  Rolls,  the  4th  of  February  1728,  where  the  Mafer  of  the 
Rolls*  was  ftrongly  inclined  to  think  there  could  be  no  pojpffio  ^  S\t  Jofepk 
ft  atria  of  an  equity  of  redemption.    He  likewife  cited  the  cafe  J^^y^^- 
of  Reynolds  v.  Mcffuig,  at  the  Rolls,   the  20th  of  February 
173  21,  where  it  was  held  a  wife  was  not  dowable  of  an  eqnity  \^\xjojetb 
of  redemption  in  the  cafe  of  a  mortgage  in  fee  (2);  and  in  the  J^b^^* 
e  !  cafe  of  Robin fon  v.  Tongue^  Michaelmas  term  1730,  Lord  Chan- 
e  iji  cellor  King  was  of  the  fame  opinion  (3). 

»  Mr.  Faz^kerley  e  contra^  iin'^ifted,  that  the  hufband's  paying 
off  the  mortgage  would  have  been  buying  what  the  law  gives 
him  as  a  tenant  by  the  curtefy ;  that  though  at  lav/  a  mortgage 
in  fee  is  a  revocation  of  a  will,  yet  in  a  court  of  equity  it  is 
btherwife ;  and  here  a  mortgagor  is  confidered  as  having  ftill 
the  ownerfliip  of  the  eflate,  which  is  only  a  pledge  or  fecurity 
for  the  money  of  the  mortgagee,  without  making  any  alteration 
in  the  property,  for  the  eilate  retains  all  its  former  qualities  as 
^iny  other  not  in  mortgage. 

TJfiat  the  argument  ab  inconvenienii  falls  to  the  ground,  for  as 
a  tertant  for  life  he  will  be  obliged  to  keep  down  tlt&,^ intereft 
during  life,  fo  that  there  is  no  danger  of  his  injuring  ^he.  in- 
heritance :  that  there  is  a  dilFerence  betv/ecn  a  tenant  by  the 
curtefy,  and  a  tenant  in  dower  ivith  regard  to  a  truf,  for  there 
may  be  a  tenancy  by  the  curtefy  of  a  truft,  though  a  woman  is 
not  endowable  of  it ;  but  what  were  the  grounds  of  this  dif- 
tindlion  he  -would  not  take  upon  him  to  fay,  for  as  both  by  tlie 
decrees  of  this  court,  and  in  the  houfe  of  Lords,  it  has  been 
10  determined  without  giving  any  reafons,  lie  would  not  pre-* 
:\  me  to  offer  any.    2  Vern.  CoC,  and  680. 

U  / 

(i)  S.  C.  cited  7  Fin.  160.  Cha.  Rep.  ^I'j.    See  GoJivi'i  v.  U  mjn. 

■(2)  Tius  cafe  is  faid  to  be  mifrcpre-    po/t.  2  vol.  52 ^ 
fenced,  and  does  not  warrant  the  point        (3)  3  l^m.  145.//.  2S.  S.  C. 
here  faid  to  be  determined  by  it.    1  Bro. 

R  r  4  That 
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Casoorke  That  in  the  cafe  Penville  v.  Lufcomhe^  nothing  was  thereirt 
^cARrs.  determined  by  the  M after  of  the  Rolls,  vi  ho  was  very  doubt* 
fuHn  the  principal  point;  but  Mr.  Fazakerley  i?^^  he  had  a' 
note  of  a  cafe,  wirh  the  fame  names,  determined  by  Lord  Coiu* 
per  in  1716,  v»/ho  held  direcSlly  the  contrary,  that  there  might  be 
^  poJJ'^/jio  frairis  of  an  equity  of  redemption,  and  if  fo,  the  rule 
of  aqidtas  fequitur  legem^  in  cafes  of  property,  is  certainly  the 
bed  guide and  if  this  court  upon  niceties  fhould  relax  this 
rule,  it  would  be  a  precedent  to  difpenfe  with  it  in  other  c^fes. 
t  ^^S  3  ■^^^  faid,  it  was  agreed  the  principal  point  had  never  been  deter- 
mined, tho'  it  is  at  the  fame  time  admitted  there  are  many 
cafes,  where,  after  a  recovery  at  law,  either  of  dower  or  te- 
nancy by  the  curtefy,  a  trufl:  term  has  been  laid  out  of  the  way 
for  the  benefit  of  dowrefs,  ^c. 

Mr.  Murray  of  the  fame  fide  faid,  the  ftatute  of  ufes  inter- 
pofes  only  between  a  cejlui  que  truJI  and  his  own  feoffee,  ftri£lly 
fpeaking  ;  that  in  this  court,  the  ceftui  que  trvfi  is  confidered 
as  the  owner  of  the  land,  and  the  truftee,  like  tlie  conufee  of 
a  fine,  only  the  mere  inftrument,  and  no  more.  That  the 
*  ^^''J^-  cafe  of  Lady  Radnor  v.  Vandchendy* ^  was  afhrmed  in  the  houfe 

of  Lords  for  this  reafon,  becaufe  all  conveyancers  have  in  lift- 
ed, that  where  there  is  a  truft  term,  it  may  be  fafely  purchafed 
without  any  danger  of  dower,  and  is  one  reafon  for  the  diftinc- 
tion  between  a  dowrefs  and  a  tenancy  by  the  curtefy. 

That  a  mortgage  in  fee  is  no  more  than  a  charge  upon  the 
land  and  that  in  the  cafe  of  Tahor  v.  Grover^  1  Vern.  367, 
it  was  held,  a  mortgage  in  fee  (tho*  two  defccnts  caft,  and 
tho'  more  was  due  upon  it  than  the  value,  and  tho'  the  mort- 
gagor, by  his  anfwer,  faid  he  would  not  redeem)  fhould  go 
to  the  executor,  and  not  to  the  heir  of  the  mortgagee,  the 
equity  of  redemption  not  being  foreclofed  or  releafed.  The 
feveral  cafes  following  were  likewife  cited  by  the  defendant's 
counfcl,  I  Vern*  329.  Hall  v.  Duneh,  2  Vern.  Amhurjl  v.  l)on.V' 
ling^  and  Strode  v.  Lady  RuJJel,  2  Vern,  625.  and  Lady  WiU 
Jiams  Y.  W rayy  8  Cc*  96.  and  Pawlet  and  the  Attorney  Geueral, 
Hard.  467,  469. 

After  the  point  had  been  argued  on  both  fides.  Lord  Chancellor 
declared  his  furprize  that  this  matter,  as  it  feemed  a  cafe  which 
nnift  frequently  happen,  fliould  never  have  been  brought  before 
the  court  till  now,  and  as  it  was  a  queftion  of  great  confequence 
and  general  concern,  fhould  take  time  to  give  his  opinion. 

On  the  25th  of  March,  1738,  the  caufe  ftood  for  judgment. 
■   Lord  Chancellor  :  Tliis  queftion  depends  on  two  confideraiions. 

Fhjiy  What  fort  of  intereft  an  equity  of  redemption  is  con- 
fidered to  be  in  this  court? 

Secomilyf  What  is  requifite  to  intitle  the  hufband  to  be  tenant 
by  the  curtefy? 

jAn  cqiili-y  of  re-  i'Vr/?,  An  equity  of  redemption  has  always  been  confidered 
deippCKMi  may  be       au  eftate  in  the  land,  for  it  may  be  devifed,  Jiranted,  or 

dcvifed,  granted,  ,      •  ,  .     ,  i    r     i  -i        i  -  ! 

orentaiiod,  and  entailed  With  remainders,  and  men  entail  and  remainders  may 

fuch  ent.iil  miy 

fee  barred  by  iiiie  avd  by  recovery,  and  the  perfoH  inuUed  to  it  is  die  owner  of  the  land,  and  a  mor!:- 
gu£c  in  ,Ic(?  is  confidered  asperfonal  alicts. 

be 
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be  barred  by  a  fine  and  recovery,  and  therefore  cannot  be  con-  ^  '^^^^^^^  ^' 
fidsred  as  a'  mere  right  only,  but  fuch  an  eftate  whereof  there  cA»r«. 
maybe  a  feuln;  the  perfon  therefore  intitled  to  the  equity  of 
redemption  is  confidered  as  the  owner  of  th^  land,  and  a  mort- 
gage in  fee  is  confidered  as.  psrfonal  affets. 

By  a  devife  of  all  lands,  tenements  and  hereditaments,  ^if^teii^tor  af. 
mortgage  in  fee  fhall  not  pafs  ( i },  unlefs  the  equity  of  redemp-  ter  devifing  all 

tion       I'i^ds,  tene- 
ments and  here- 
ditaments, fjreclofes  an  equity  of  redemption  on  a  mortgage  in  fee,  fuch  eftate  will  not  pafs  by  thefe 
general  words  of  lands,  (Sc.  becaufe  a  foreclofure  is  conlidered  as  a  new  purciiafe  of  tlie  land* 


(j)  This  rule  as  laid  down  h;re  by 
Lord  Hardwlcke,  and  by  the  reports  of 
the  two  cafes   of   Wyjin    v.  Littleton, 
I  Fern.  3'.  and  Litton  v.  RuJJeLl^  2  Vern. 
621.   deferves  fome  coniideration.  It 
is  a  point,  which  frequently  occurs  in 
the  pradice  of  a  conveyancer.  The 
queftion  is.  Whether  we  mull  uaderfland 
his  Lordfhip's  meaning  to  be,  that  the 
general  devife  of  all  lands,  tenements  and 
hereditaments  will  neither  pafs  the  legal 
nor  beneficial  ellate  of  mortgagees  in  fee 
after  forfeiture,  or  whether  thofe  words 
are  only  incompetent  to  paf*  the  beneficial 
intereli?    If  the  latter,  the  rule,  gene- 
rally fpeaking,  is  certainly  right:  be- 
caufe  the  beneficial  interefl:  being  in  fad: 
nothing  but  the  money  due  on  the  mort- 
gage, and  the  lands  mortgaged  being 
confidered  in  equity  merely  as  a  fecu- 
rity  for  a  perfonal  debt,  it  is  very  evident 
that  fuch  ferfonal  or  beneficial  interert 
cannot  pafs  by  words  peculiarly  adapted 
to  transfer  real  property  ;  unlefs  in  fome 
particular  inllanccs,  as  where  the  telrator 
has  had  no  other  lands  than  thofe  mort- 
■  gaged  to  him,  in  which  cafe  the  mani- 
lelt  intention  would    hold  againll  the 
general  conrtruiUon.  See  Clarke  v.  Abbot, 
Barn.  Cha.  Re[).  ^^^j,  461.    But  1  take 
it,  that  4:here  is  a  very  obvious  dif- 
tindlion  between   the  legal  eftate  of  a 
mortgagee  in  fee  after  forfeitwre,  and 
his  beneficial  interelt,  as  to  the  operation 
of  a  devife.    The  latter  would  certainly 
,  pafs  by  a  refuluary  bequell  of  all  his 
perfonal  eltate;  yet  it  is  clear,  that  the 
former  would  not;  which,  if  not  veiled 
in  lome  particular  perlbn  by  the  will, 
would  in  fuch  cafe  dcfcend  to  the  ireir 
at  law  of  the  tedator  as  a  tru/lee  for  the 
devifee  of  the  perfonal  ellate.  Vide 
Attorney  General  v,  Meyrick^  z  Vef.  t>^b. 
and  the  decree  in  IFynnc  v.  Littleton, 


cited  infra.  But  as  the  mortgagee  is 
confidered  as  to  the  legal  eilate  and 
inheritance  merely  as  a  truftee  {^vide  p9fi, 
606.  2  Fern.  401.)  if  he  fhould  devife 
all  a'ld  every  his  real  e/iatg  to  A.  and  his 
heirs,  this  would  according  to  the  deter- 
mination in  Marlo-vj  v.  Smith,  2  P.  IV. 
198.  pafs  the  legol  ellate,  and  if  he 
fhould  likewife  bequeath  all  his  perfonal 
eilate  to  B.,  this  would  pafs  the  mort- 
gage debt,  and  A.  would  thereby  be- 
come a  truflee  fjr  B.  The  reafonin* 
in  Marlonv  v.  Smith  was,  that  the  legal 
eftate  being  in  the  truftee,  it  was  in  the 
eyeofthe  law /^/j- eftate  and  his  property, 
and  therefore  paffed  by  a  devife  of  his 
eftate.  If  then  there  be  a  fettled  dif- 
tindion  between  the  legal  and  bene- 
ficial intereft  of  a  morto-apee,  and  if 
the  words  real  e/l ate  will  pafs  fuch  legal 
eftate,  why  will  not  the  general  devife 
lands.,  tensjiunts  and  hereditaments  h.7k^Q. 
that  eft'ed,  when  unconnected  with  cir- 
cumftances  indicative  of  the  teftator's 
intention  ;o  exclude  fuch  a  conftruCtion? 
The  word  hereditament  muft,  I  think, 
be  as  operative  as  the  words  real  ellate. 
The  former  is  expreflive  of  the  latter. 
It  is  faid  in  Sir  Thsmas  Littleton^ s  cafe, 
2  Fefit.  351.  that,  '*  if  a  man  had  lands 
**  in  fee,  and  other  lands  r.iort-raged  to 
*'  him  in  fee,  by  a  devife  all  his  lands 
"  the  mortgage  would'  pafs."  The 
cafe  Ex  parte  Boxves,  26:h  Jnlj',  1744^ 
feems  to  confirm  the  above  ohlervations 
in  their  utmoft  extent.  There,  one 
Thurland  mortgaged  the  reverfion  of  the 
manors  of  Bigging  and  Tamivorth  and 
divers  lands  and  nerediiamrnts  in  the 
county  of  Snrry  to  Hemy'  May  in  fee, 
who  by  his  will  devifes  all  his  manors, 
farms,  lands,  tenements,  hcredi'.amcnti, 
and  real  eftate  in  Sud'fx,  Kmty  and 
Middle/?. v,  and  el/livhcre  in  £ '.-i; /,?•;. /  in 

poflcflion. 
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tion  be  foreclofed;   and  if,  after  fuch  devife  made,  a  fore- 
clofure  is  -had,  yet  fuch  eftate  fhall  not  pafs  by  thofe  general 
words  of  lands,  tenements,  and  hereditaments,  becaufe  a  fore- 
clofure  is  confidered  as  a  new  purchafe  of  the  land. 
A  mortgage  in        The  intereft  of  the  land  mull:  be  fomewhere,  and  cannot  be 
vlfe of Jhe  eftate       abeyance;  but  it  is  not  in  the  mortgagee,  and  therefore 
law  a  total  muft  remain  in  the  mortgagor*    J,  devifes  his  eftate  and  after 


<s  IS  in 
revocation ;  in 
e<iuity  pro  tatito  only. 

pofleffion,  reverfion,  or  othervvife  to 
certain  iifes,  which  now  veft  an  eliate 
tail  in  Thomas  Knight  an  infant,  with 
remainders  over.  The  mortgage  money 
was  paid  to  the  executor  ofM^j;;  but  the 
degal  eftate  has  not  been  reconvey- 
ed.  The  queftion  now  is.  Whether 
the  legal  eftate  of  the  mortgaged  lands 
was  veiled  by  virtue  of  the  above 
devife  in  Thomas  Knight,  the  infant? 
And  if  fo,  whether  he  could  convey 
recfi'very  purfuant  to  the  htat.  7  Annf 
Lord  Hardwicke  decreed,  the  infant  to 
convey  the  legal  eftate:  "  And  it  ap- 
**  pearing  under  the  de<vife  in  the  tmll  of 
*^  the  /aid  Henry  May,  that  the  faid  Tho- 
mas  Knight,  the  infant,  is  tenant  In 
taily  with  remainders  over,  it  is  or- 
"  dered,  that  all  proper  parties  are  to 
"  concur  in  ail  neceltary  ads  for  the 
"  infant's  fulfering  a  common  recoveiy, 
"  in  order  to  make  the  conveyance 
"  effeauaL'V  Reg.  Lib,  A,  1743.  foK 
537.  It  is  very  clear  that  the  tellator 
in  the  above  cafe  could  not  intend  to 
create  an  ejiate  tail  in  the  legal  eftate  of 
the  mortgaged  lands;  and  yet  Lord 
Hardwicke  thought  that  the  legal  opera- 
tion of  the  devife  ought  to  hold  againft 
the  intent.  As  to  the  cafe  of  Wy?incv. 
Littleton,  which  as  reported  in  Vernon, 
is  ufually  cited  as  an  authority  to  the 
„'  contrary  ;  it  appears  from  the  Regifter''s 
book,  B.  1680.  fol.  452.  that'  it  was 
decreed,  that  Lady  Littleton  (the  adrai- 
niftratrix)  was  entitled  to  the  mortgages 
in  queftion,  as  part. of  ihe  teftator's  per- 
ional eftate:  and  the  decree  directs,  that 
upon  payment  of  principal  and  intereft 
by  the  mortgagor  (who  had  brought  a 
crofs  bill  to  redeem),  the  faid  dame 
*•  Anne  Littletoti  and  the  ■plaintijf  Sir 
*'  John  Wynne  do  convey  and  allure  to 
the  faid  Mr,  Trior  and  his  heirs  all 
their  title  eftate  and  intereft  in  and  to 


*'  the  faid  mortgaged  premifes.^'  As  the 
decree  directs  Sir  John  IFynne  to  be  a 
party  in  the  re-conveyance,  it  is  clear 
that  he  was  fuppofed  to  have  the  legal 
eftate  in  him,  becaufe  the  decree  pre- 
vioufty  declared  he  had  no  beneftcial 
intereft  by  the  devife.  Now  the  Regifter's 
book  does  not  mention  whether  he  was 
heir  at  laiu  to  the  teftator,  but  merely 
that  he  was  the  teftator's  near  kin/man, 
whilft  adminiftration  was  granted  to 
Lady  Littleton  as  next  of  kin.  The 
doubt  therefore  ftili  remains,  whether 
the  legal  eftate  vefted  in  Sir  John  Wynne 
as  heir  at  law,  or  as  denjifee.  If  as  de- 
vifee  (and  which  I  apprehend  to  be  the 
cafe),  then  the  above  obfervations  ar^ 
eftablilhed  in  their  falleft  extent.  If  as 
heir  at  law,  it  fhews,  that  the  lega't 
eftate  does  not  even  in  equity  necelTarily 
follow  the  henejicial  intereft,  and  pafs 
as  perfonai  property  to  the  executor  or 
adminiftrator,  but  requires  certain  tech- 
nical words,  peculiarly  adapted  to  the 
transfer  of  real  property,  in  order  t-o 
pafs  it.  Ic  is  obfervabie  too  in  the  above 
cafe  of  Wyn7ie  v,  Littleton,  that  the  tefta-? 
tor  had  made  a  charge  upon  the  lands  de- 
vifed,  which  rather  ieemed  to  ftiew,  that 
thofe  mortgaged  were  not  intended  to  be 
the  fubjed  of  the  devife.  With  refpedl 
to  the  cafe  of  Litton  v.  Rvjfell  it  can 
afford  no  argument  on  either  fide  of  the 
queftion  :  for  the  decree  in  that  cafe,  as 
it  is  ftated  in  the  Regifter's  book,  takes 
no  notice  of  any  mortgages,  except  thofe 
whereof  the  teftator  had  after  the  making 
his  u  ill  purchafed  the  equity  of  redemp- 
tion. Indeed  it  appears  from  the  bill 
and  anfwers,  that  there  was  only 
one  other  mortgage,  which  was  of  a 
copyhold  t^i^X^,  not  furrendered  to  the  ufe 
of  the  teftator's  will,  Reg,  Lib.  B,  J707. 
fol.  510. 

makes 
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makes  a  mortgage  in  fee,  tho*  that  is  a  total  revocation  m  law,  CA-BoatJE-sy. 
yet  in  this  court  it  is  a  revocation  pro  tanto  only  ( i ).  carfs. 

It  is  certain  the  mortgagee  is  not  barely  a  truilee  to  the  mort- 
gagor, but  to  fome  purpofes,  'videlicet^  vi^ith  regard  to  the  in- ' 
heritance  he  certainly  is,  till  a  foreclofure  (2). 

Secondly,  At  common  law,  four  things  are  neceflary  to  in- 
title  the  hufband  to  the  tenancy  by  the  curtefy,  marriage,  ijjuey 
death  of  the  luife,  fe'ifin  in  faci.  In  this  cafe  the  three  firft  con- 
cur, but  it  is  objefted,  that  here  is  no  feifm  whatever  of  the 
legal  eftate  in  the  wife  in  the  confideration  of  the  law.  But 
that  is  not  the  prefent  queftion  ;  the  true  quePcion  is,  if  there 
was  fuch  feifm  or  poffefiion  of  the  equitable  eftate  in  the  wife, 
as  in  this  court  is  confidered  as  equivalent  to  an  afSlual  feifin 
of  a  freehold  eftate  at  common  law,  and  I  am  of  opinion  there 
was. 

Actual  pofjeffion,  cloathed  v/ith  the  receipt  of  the  rents  and  ^  hufband  iball 
profits,  is  the  higheft  inftance  of  an  equitable  feifm,  both  of  Be  tenantijy  the 
which  there  was  in  this  cafe,  and  that  a  hufband  ftiall  be  te- "^^"^'f.^^'l^'^ 

1         1  rri  'iin  ri  -r       i       equitable  eftate 

nant  by  the  curteiy  or  the  equitable  eltate  or  the  v/iie,  has  of  the  wife  (gj^ 
been  often  determined,  as  in  Sweetapple  v.  Bindon,  2  Ver7u  536. 
which  was  a  much  ftronger  cafe  than  this,  for  in  that  cafe 
there  was  neither  feifm  nor  land,  and  in  2  Vern,  680.  it  was 
held  that  lands  articled  for  only  will  pafs  by  a  will. 
The  principal  obje£lions  are  two. 

Firjl,  Laches  and  neglecl  in  the  hu(band,  by  not  paying  cfF 
the  mortgage. 

Secondly,  That  the  rule  ought  to  be  equal  between  dower  and 
curtefy,  and  that  dower  cannot  be  of  a  truft  eftate. 

As  to  the  firft,  it  is  not  fimilar  to  the  cafes  of  laches  in  the 
hufband,  Wz.  as  in  a  cafe  where  entry  is  requifite,  becaufe  it 
is  nothing  near  fo  eafy  to  pay  off  a  mortgage  as  to  make  an 
entry;  and  it  holds  equally  ftrong  in  the  cafe  of  a  truft  eftate, 
for  a  huiband  may  more  eafily  get  a  decree  for  his  truftees  to 
convey,  than  a  decree  to  redeem  a  mortgage,  which  is  necef- 
farily  attended  Mnth  many  delays. 

The  fecond  ohjcdion  proves  too  much,  if  any  thing,  and  An  heiratiaw 
intirely  fails  by  the  precedents  of  this  court :  if  any  innovations  can  oblige  ate- 
were  to  be  made,  I  am  of  opinion  the  neareft  way  to  right  would  "ci'y\o^j^^'^*^"'^* 
be,  to  let  in  the  wife  to  dower  of  a  truft  eftate,  and  not  to  ex- downinteicA, 
elude  the  hufl^and  from  being  tenant  by  the  curtefy  of  it,  and '-^s '"""ch  as  any 
there  can  be  no  inconvenience  to  the  heir  at  law,  for  he  would  ^^^^^^  lor 
have  the  itime  remedy  in  this  court,  to  make  a  tenant  by  the  cur- 
tefy keep  down  the  intercft  as  againft  any  other  tenant  for  life: 
lor  thefe  reafons  I  am  of  opinion  the  defendant  is  intitled  to  be 

(l)  Torkv.  Stone  y  1   Salk,  1 58.     Ptr-        (2)  Sec  Hard,  467.  2   f-^ern.  401. 
kins  V.  Walker y    i   l'\rn.  97.    Hall  V.        (3 )  So  /f;?/// v.  BaV,  i  P.  //'".  108. 
Dunch^    1    Fern,  329,   342.    Duke  of    Chaplin     Chaplin y  3       //^.  ^34. 
Bridge-xK^aierv,  Bolton^  2  I  crd  jR^j'.  968. 
lliiivr  v.  VFagei  y  2  P.  II \  334.  Farjhns 
v  Freeman,  p\f..  2  vol,  74S. 

2  *  tenant 
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%nmm  ftp  tlje  CiirtcR;. 


^^ScARF£      ^^"^"^  ^3^,  ^^^^  curtefy,' and  the  decree  at  the  Rolls,  as  to  tM$ 
cARTt,     part^  muft  be  reverfed  (i), 

f  607  3  Rcheris  Y»  Dix^velL  et  e  contra* 

Dscmher  the  ' 
Sch,  1732* 

Cafe  276.  C  ^  Richard  Sandys y  under  his  v/ill,  dire£ls  his  truftees  (l) 
SirT.  5.  by  will  O  convey  a  full  fourth  part  of  all  and  fmgular  the  freehold 
^irsas  his  cruf-  lands,  ^c.  in  ti'uft  for  the  fcparate  ufe  of  his  daughter  Prz/?///^ 
ful^?ur°•^T'•t'        "^"^^ '-^^^^^"g       ^^^^^  "^^^^^^^  ^i^e,  andfoas  fiie  alone, 

cf  all  hisfreelwid  ^^^^ch  pcrfon  as  flic  (halj  appoint,  (hail  take  and  receive  tiie  rents 
lands,  &V,.  to  ths  and  profits  thereof,  and  fo  as  her  hufband  is  not  to  intermeddle 
t^p^inr^  '  '^^"^        ^^^^^  ^^^^  deceafe,  in  truft  >r  heirs 

life,  and  fo  as  fhe  of  the  body  of  the  faid  Frif cilia  for  ever  (2). 

alone,  orfuch 

perfo!5  aa  fat  fliali  appoint,  take  and  receive  the  rents  and  profits  thereof,  and  fo  as  her  hulband  is  not 
ty  intermeddle  thersNN'  ith,  and  from  and  after  her  deceafe,  in  truft  for  the  heirs  of  the  body  of  the  faii 
Frijcilla  for  ever:  This  being  an  executory  truft,  the  v>^ife  took  an  eftate  for  life  only,  and  the  hufband 
therefore  not  eniitied  to  be  tenant  by  the  curtefy. 

c/^t^€r-^  ^   'pj.g  principal  queftion  was,  Whether  this  was  a  truft  execu- 
/ ^ i /f^^///   ted,  or  executory?    For  if  executed,  Prz/?i//^  was  then  tenant 
in  tail,  and  her  hufband  intitled  to  be  a  tenant  by  the  curtefy  j 
tlie  contrary,  if  executory  only. 

Part  of  the  lands  devifed  being  of  the  nature  of  gavelkind,  and 
TrifciUa  having  left  two  fans,  another  queftion  was  made. 
Whether  thefe  particular  lands  muft  dcfcend  in  gavelkind,  or  go 
according  to  the  rule  of  the  Common  law  ? 


Mr.  Fazakerley  for  the  fons  of  Frijcilla^ 

The  queftion  is,  Whether  the  words  heirs  of  the  body,  will 
be  conftrued  to  give  them  an  effate  derived  from  their  anceftor, 
or  whether  they  take  by  purchafc  ? 

He  infifted,  that  it  appears  to  be  the  intention  of  the  teftator, 
that  the  hufband  fliculd  have  no  benefit,  and  therefore  cannot  be 
tenant  by  the  curtefy. 

The  wife  married  improvidently,  and  againft  her  father's 
confent. 

She  might  Iiave  difpofed  of  the  rents  and  profits  by  will,  there 
was  not  one  moment  of  time,  where  the  hufband  had  the  leaft 
right,  or  ever  was  in  pofieffion  of  any  part  of  the  eftate. 

Fie  faid  he  did  not  recolle£l  any  one  cafe,  v/here  a  hufband 
can  be  tenant  by  the  curtefy,  unlefs  he  can  fhew  feifin  in  him- 


(1)  ^fter  rain  no;  certain  fums  for 
pjiyment  of  portions  purfiianr  to  a  mar- 
riage fetdement,  and  of  his  debts  and 
funeral  expences. 

(2)  The  teftator  then  gives  the  other 
three  fourths  to  his  three  other  daughters 
and  the  heirs  of  their  bodies,  and  in 


cafe  of  the  death  of  certain  of  his  daugh- 
ters therein  named  without  iffae,  he 
gives  the  fhareofheror  them  fo  dying  ^ 
to  the  furviving  daughters,  **  but  the 
fnare  of  his  daughter  PrlfcilJa  to  be 
conue^ed  t?i  tTi<fi  as  afoitliiid/^ 

fclf 


Cenantb?  tije  Cnttcfj?. 


felx^in  right  of  his  wife;  upon  the  death  of  Pri/'Z^V/^,  the  hufhand  ^^^^^^YJ^^- 
here  can  have  no  right  at  all,  for  there  is  no  longer  a  continua- 
tion of  the  wife's  eft.ate. 

He  cited  Co.  Lit.  faU  30.  a.  to  fhew,  that  a  hufband  muP.  have 
fome  right  even  in  the  life-time  of  the  wife,  and  that  it  commen- 
ces in  her  life-time,  and  not  at  her  death. 

Where  the  wife  has  a  feparate  inter  eft,  the  court  confiders 
her  always  as  a  feme  fole\  if  he  had  nothing  during  the  cover- 
turd,  how  could  h'e  intitle  himfelf  to  any  thinp;  at  the  time  of  _  - 
her  death,  when  all  her  intereft  was  gone,  and  it  is  cxprefsiy 
laid  down  by  Lord  Coh^  that  a  tenancy  by  the  curLefy  is  initiate 
in  the  life-time  of  the  wife. 


Mr.  Attorhey  General  for  the  defendant. 

He  infiiled,  where  a  truil  eft.ate  is  attended  with  all  the  fimi- 
lar  circumftances  that  there  could  be  in  a  legal  eftate,  to  give  a 
hufband  a  tenancy  by  the  curte fy,  this  court  will  make  no  dif- 
ference in  the  coriftru€lion. 

Lord  Chancellor:  The  quefiiion  is,  how  this  trufl:  ought  to  be 
carried  into  execution,  and  in  what  manner  the  truftees  ought 
to  convey. 

Prifcilla  herfelf  13  dead,  and  yet  it  muft  be  con^'lercd,  what 
kind  of  eftate  tlie  truftees  ought  to  have  conveyed  to  lierj  if  fhe 
had  been  living. 

Firjly  "Whether  to  Frlfc'illa  in  tail,  or  to  her  for  life  only? 

If  the  conveying  an  eftate  tail  would  have  anfwered  thepur- 
pofe  of  the  teftator  in  his  will,  then  this  cafe  need  not  have  been 
varied  from  former  cafes. 

But  I  am  of  opinion,  the  conveying  an  eftate  tail  here  would 
have  defeated  the  intention  of  the  teftator. 

To  be  fure,  where  an  eftate  has  been  granted  or  given  by  will 
to  A,  for  life,  and  to  the  heirs  of  the  body  of  A.  fuch  a  devife  has 
been,  by  the  Common  law,  united  fo  in  the  firft  perfon,  as  to 
convey  to  him  an  eftate  tail;  the  fame  conftrucllon  too  has  pre- 
vailed with  refpeiSl:  to  truft  eftates. 

But,  in  the  prefent  pafc,  here  are  all  forts  of  trufts,  as  to  mort- 
gage, fell,  i^^:.  ( I )  but  the  latter  part  of  the  truft  is  merely  exe- 
cutory, to  be  carried  into  execution  after  the  performance  of  the 
antec(ident  trufts  ;  the  v/hole  direction  therefore  falb  upon  this 
court,  and  they  are  to  direct  how  the  parties  are  to  convey. 

This  court  have  taken  mucli  greater  liberties  in  the  conftruflion 
of  executory  trufts,  than  where  the  trufts  are  achially  executed  : 
as  in  the  cafe  of  the  Earl  of  Stamford  v.  Sir  fohn  Ilobart  (2), 
concerning  Serjeant  ALiy/iard's  will,  which  came  on  upon  ex- 
ceptions to  the  Mafter's  report,  Nov,  the  roth,  1709,  and  the 
rcfolution  alHrn^ed  in  the  houle  of  Lords.     The  cafe  of  F,ip'.lhn 

(i)  Ba^mio  V.  S fencer ^  f^oj.  2  vo:.  (:}  1  Brc  P.-    ^:  2SS.  S.  C. 

V.  -.r, 
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Cenant  6p  tlje  Curtef?. 


IlosEHTs^.  V.   I^ojr^',  2  JF";/?/.  471.  and  Lord  Gknorchy  r,  Bofvilky  Cat.  in 
j^^.ij,  Lorar^/<^c^'s  time,  3.  (i). 

Thefe  cafes  fhew  that  the  court  have  taken  a  greater  latitude  \ 
and  the  point  which  has  governed  theni,  has  been  the  iritentioii 
of  the  teftator. 

The  vi^ords  here  in  truil  for  PrifcUla^  for  and  during  the  term 
of  her  natural  life,  and  fo  as  fhe  alone,  ^V.  have  no  doubt  fome 
meaning  ;  and  there  is  a  particularity  in  the  expreffion,  becaufe 
he  has  given  plainly  and  exprefsly  an  eftate  tail  to  his  other 
daughters  in  different  parts  of  his  eflates,  but  I  do  not  think 
that  this  alone  would  have  been  fufBcient. 

Things  mufl:  not  only  be  confiftent  in  executory  trufls,  accord- 
ing to  the  intention  of  the  teftator,  but  muft  be  done  according 
to  the  form  and  method  of  conveyancing  :  nowT  do  not  know 
[  609  3  ^jiy  in(}ance,  where  an  eftate  for  life  conveyed  by  deed  or  will 
to  the  wife,  for  her  feparate  ufe,  has  been  conftrued  an  eftate 
tail  in  the  wife ,  if  the  teftator  had  intended  an  eftate  tail,  he 
would  have  done  it  by  way  of  remainder. 

Some  ftrefs  has  been  laid  upon  the  word  therewith,  as  if  it  re- 
lated to  the  laft  antecedent,  the  rents  and  profits,  but  it  may  be 
taken  in  a  large  fenfe,  and  refer  to  the  whole  fourth  part. 

If  the  wife  had  been  intitled  to  an  eftate  tail,  I  do  not  fee  but 
the  huftjand  muft  have  been  tenant  by  the  curtefy. 

It  is  faid  this  is  an  executory  truft,  and  nothing  to  be  conveyed 
till  all  the  other  precedent  trufts  were  executed,  and  confequently 
the  eftate  continued  in  the  truftees,  and  there  was  no  feifin  in 
the  huft)and  and  wife. 
iBcafeofa  truft-     gut  it  has  been  held  in  a  cafe  of  a  truft-eftate  for  payment 
mtnt  of  debts         debts,  and  in  the  cafe  of  an  equity  of  redemption,  that  a 
or  in  the  cafe  of  huftiand  may  be  tenant  by  the  curtefy  (2)    for  in  the  cafe  of  a 
an  equity  0^6-  ^^^^^        payment  of  dcbts,  it  is  only  a  chattel  intereft  in  the 
blSaybeaV  truftees  (3 ),  and  the  firft  taker  has  a  freehold  over. 

Bant  by  the  cur- 

tefy  of  an  eftate  devlfed  to  the  wife,  for  her  feparate  ufe. 

Where  a  truft  is  If,  therefore,  a  truft-eftate  is  not  fuch  a  one  as  is  fuffic'ent  to 
fercaTri'd'intr''^^^  the  huft>and  of  his  tenancy  by  the  curtefy.  The  next 
execution  by  this  queft  ion  will  be,  Whether  the  devife  to  the  wife  for  her  fepa- 
court, they  ^Niii  rate  ufc,  wiil  bar  him?  I  am  of  opinion  it  will  not,  becaufe 
tfou:i7'  here  is  a  fort  of  a  feifin  in  the  wife  (4). 

notwithftanding 

thty  ^it  ga'v el khid,  to  be  made  according  to  the  rule  of  Common  law. 

My  Lord  Coke  fays,  that  to  make  a  tenancy  by  the  curtefy, 
there  ought  to  be  a  right  in  the  hufband  inchoate  in  the  life  of 
the  wife ;  but  hp  does  not  fay,  that  he  fhould  be  feifed  of  the 
rents  and  profits. 

(i)  See  a.]Co  Leofiard  V.  Earl  of  Sujex,  (2)  See  Cajbornev,  hglisy  antg.6o$» 
2  ^erf2,  526.  Baipavo  v.  Spencer,  poji.  (3)  Vide  Troddv.  Doi^yies^  pofi.  2  vol. 
2  vol.  246,  570,    577.     Bajkeruille  v,  304. 

Ba/kervUle,  pofi.  2  vol.  279.  Read  V.  (4)  See  Heark  V.  GraM^ank,  foji, 
Sndi,  pofi.  2  vol.  648,  -3  vol.  716. 

Therefore 


Cenaiit  bp  tfjc  Ciirtcfp.  609 

Therefore  I  think,  if  this  had  been  an  cflate  tail,  he  would  Rhbe&ts  v. 
have  been  intitled  to  be  tenant  by  the  curtefy,  notv/ithftanding  j^^^wiLL. 
this  court,  by  their  authority,  might  have  prevented  the  hufband 
from  intermeddling  with  the  rents  and  profits  during  the  life  of 
the  wife. 

But,  upon  the  whole,  I  am  of  opinion  the  wife  could  not 
take  an  eftate  in  tail,  but  took  an  eftate  for  life  only;  and 
the  grounds  of  thofe  cafes  which  have  been  mentioned,  do  not 
arife  from  the  court's  making  a  different  conftrudion 
upon  a  truft,  than  upon  a  legal  eftate,  but  that  fome  cir- 
cumftance  in  the  will  has  induced  the  court  to  make  a  narrower 
conftru£lion. 

Therefore,  as  it  is  plainly  the  intention  of  the  teflator,  that 
the  hufband  fhould  have  no  manner  of  benefit  from  the  eftate, 
either  in  the  life-time  of  the  wife,  or  after  her  deceafe,  (for 
immediately  upon  the  death  of  the  wife,  it  is  conveyed  in  truft 
to  the  heirs  of  her  body  for  ever),  the  hufband  of  confequcnce 
is  abfolutely  excluded,  for  a  tenancy  by  the  curtefy  depends 
abfolutely  upon  an  effcate  tail. 

As  this  is  my  determination  on  the  conftruction  of  Sir 
nomas  Sandxs^s  will,  the  eftate  muft  be  conveyed  to  Mr.  Ri- 
chard Sandys^  the  eldefl  fon  of  Prifcilla^  and  the  heirs  of  his  r  (5jo  1 
body,  with  remainder  to  the  fecond  fon  and  the  heirs  of  his 
body  ( I ),  and  not  according  to  the  cuftom  of  gavelkind,  becaufe, 
agreeable  to  the  opinion  I  have  now  given,  it  muft  go  accord- 
ing to  the  rule  of  Common  law,  being  not  a  truft  executed, 
but  executory,  and  to  be  carried  into  execution  by  this 
court. 

{i)  Reg.  Lih.  B.  1738.  fol.  119. 


CAP.  cxviir. 

(A)  Of  a  Modus. 

CAfton  V.  Orchard,  clerk.  Jjr.vary  the 

28ih,-i737. 

HERE  having  been  two  verdi£ts  in  this  cafe  in  favour  ^'^^^ , 
of  the  plaintifF  in  equity,  the  modus  was  now  eftablilhcd  c'^  ^ 

with  the  colts  at  law,  but  none  were  given  with  regard  to  the  tiya 
proceedings  inequity,  for  Lord  Chancellor  fiiid,  the  fuit  in  tins  j'Xcfb  •  t^o' 
court  was  merely  for  the  fecurity  of  the  plaintiff,  and  to  prevent  yc:l\t\l  the 
any  fai  thcr  impeachment  of  his  right  to  an  cscmpiion  from  the  pi 'intitf  intidcd 

tohiscoftiAt 
law  only  and  uol  in  equity. 


payment 


6so  ,  mtw- 

Clifton  <sr.  payment  of  tithe§, Tfii,  Tpecie,  and  that  tMs  was  like  x:are>^^£a>j 
OfiCKARD.    i^.jj  brought  to  perpetu^ite  the;  teftimo!iy  of  wftnqft^j,\vhet^';l 
cofts  are  never  givek  againft  the.  defendant  :  That" t^^, plalnftlj" i 
might  have  appHed  for  a -prohibition-,  and  if  he  had  fuccegf*^^ 
therein  at  law,  he  would  have  had  his  coils,  and-'fie  otigj^fe' 
have  the  fame  advantage  with  rejjard  to  tk.  ^rcceedm^^fk^oix) 
directed  by  this  court,  but  that  there  was  no  prg^^ijice^^^  any 
,      ,     .  other  cofts  ( I ).  ^^^"ST^'x 

His  LordjJjip  decreed  the  modus  to  be  eftablifhed,  j^d^  ordered 
the  defendant  to  pay  cofts  to  the  plaintiff,  in  re{|->e6l  tor  the  pro- 
ceedings  at  law,  to  be  taxed  ;  but  as  to  cofts  injequity,  rejatrngf 
'  to  the  modujTes^  his  LordJJnp  did  not  think  fit  to  award  an^^it^jTre'* 

paid  by  either  of  the  faid  parties  (2). ' 

(l)  See  Anon.foji,  2  vol,  14.    (2)  Reg..  Lib.  A.  1737.  fol.  207. 


t  ^11  3  ■  CAP     CXIX.  "^S^v 

CraBe  ana  sperdjaiiBije.         "  '  t 

iJ^^jy  the  iSth,  P^?w^//,  fenior  and  junior,  ■  PlairiBfe 


jE/^s^^.?/,^  .'^(7;7;77^r,  Widow,  and  Executrix- of  %;^7z  1    -j^  r  i 

•  *^      f  Defendant  J 

Ivlomner^  •  •  J  I 


Cafe  278  ^     plaintilFs,  who  were  partners,  the  3d  of  Jpril^  1731,/ 

received  a  bill  of  exchange  from  Charles  [Newburgh^  th|^ 
dated  and  drawn  on  John  Monnier  for  50  /.  to  t^^latti^^»f 
order,  thirty  days  after  date,  indorfed  by  the  pS^9|^P^d 
negotiated  by  feveral  perfons  ;  on  the  15th  of  April  u^'xizmQ 
into  tlie  culiody  of  Lavington  and  Paul  of  Exeter^  merchants, 
who  fent  up  to  Monnier  the  bill  of  exchange  he  received  it,^ 
and  kept  it  ten  days  before  the  fame  became  due,  without 
making  any  objeition,  and,  whilft  he  had  it  in  his  hands,  wrote 
on  the  iefc  fide  of  the  top  thereof,  N^.  84.  and  at  the  bottom 
the  6th  oi-Ma^)^  which  the  plaintiffs  charged  were  the  private 
mark  or  number  of  bills  by  him  accepted,  and  intended  to 
be  paid,  and  upon  the  6th  of  May^  the  time  when  payable, 
lAonnier^  on  that  day,  fent  it  back  to  Lavington  and  Paul^ 
and  refufcd  to  accept  it,  or  allow  it  as  fo  much  received  by 
him  on  their  account  J  whereupon  Z^^W/^^qT-^w  and  P/7z// demand-, 
ed  and  received  the  50/.  of  the  plaintiffs,  who  can  have  no 
fatisfaciion  againft  Neiuburgh,  he  having  become  a  bankrupt 
and  infolvents  before  the  return  of  the  bilh 

The  bill  is  therefore  brought  for  50  /.  with  intereft  due 
thereon:  Monnier  died  after  putting  in  his  anfwer,  and  the 
caufi  has  been  revived  againft  his  executrix. 

o 

It  was  admitted,  that  Ncivburgh  acquainted  Monnier  by  let- 
ter of  his  having  drawn  th^  50/.  bill,  and  defiring  him  to 

accept 

3 


^^n:^rf  ay  .the  f^itn.^  *,  to  which  Jf:.'/777fr,  on  the  T3th  of  P^wrti.  ^. 
't/,  ^ife,a\ttcr.itlai|Avtr;  ^6^^  Z/^^'  50/.  bUl fii>iiid  be  duly 
ourv^^cnd  placed  to  Usjdd'ti  ^ 
•AV'^s  viiiSittjd  for  the  phuntlrFs,  that  if  M.vfijcr  had  not 
<1  td^-accjjpt  and  pay   the  bill,  he  {houid,  >'  :«.  vo.ing  to 
om  of  n^erchants,  have  returned  the  Aimi  i.-n  ri^^vliaLcly 
to  Mavw^i^:  Tind  Pai^/,  whereby  the  plaintiffs  might  irdve  got 
the  .^^"?r%(5rn  Neuuburgh,  who  was  then,    and  feveral  days  af- 
ter, %  in  ^^oikl  credit,  and  particularly  in  fuch  credit  with  the 
d^end;antV^that,  after  the  plaintiff's  bill  came   to  his  hands, 
,^rg-/j  drevP"  another  bill  of  exchange  on  him  for  18  /.  three 
ftcr  date,  which  was  duly  paid. 
Mr.  Fazakerlyy   who  was  counfel  for    the   defendant,  in- 
iiftec^^'fat  the  fuit  here  ought  not  to  be  proceeded  upon  any 
further,  but  (hould  go  off  to  a  trial  at  law,  as  it  is  a  mere  legal 
queftion. 

-Lord  Chancellor  :  If  iIf(?//;/z>r  had  been  living,  Ifhould  have  1/ this  court  re- 
';:.^€n^^  opinion,  that  the  bill  ought  to  have  been  difmiffed  5  tain  bills  where 
butTTov/  he  is  dead,  and  the  fuit  is  revived  againft  his  executrix,  ^^0/ [[f^^ '^"'j^ 
ffatwithftanding  it  is  a  legal  queftion,  the  plaintiffs  may  bring  jujge'w'^J^^n  tl"^' 
V  their  bill,  and  by  praying  fatisfaftion  out  oi  affets,  and  a  difco-*-*^^  reiati-.-  to 
*  very  of  affets,  it  is  made  a  cafe,  of  which  this  court  takes  cog- ^^'"^^ 
rdzanee,  any  if  they  retain  bills,  where  it  is  a  legal  demand,  they 
muit  judge  upon  the  fadls  relating  to  the  legal  demand,  and, 
wlefs  thofe  fa6ts  are  doubtful,  will  not  difmifs  the  bill,  and  turn 
(I  Jilt  over  to  a  trial  at  law. 

Mr.  Fazakerly  then,  upon  the  merits  allcdged,  that  John  Mon- 
merVt^X.  the  50 //bill  till  the  6th  of  May-t  merely  in  expecla- 
[  ^pn  of  receiving  money  or  effects  from  Newhurgh  to  anfwer 
^^fijtf "lii  ^\^^t^^  yf-rp'\v\r>n  \\_  from  indorfccs,  he  entered  it  in 
^^^^SSHBfe^^^      conffantly  did  all  bills  he  received,  whe- 
ther *g^B^  or  bad,  and  that  it  was  then  entered  at  or  againft 
N°.  84,  and  therefore  wrote  that  figure  on  the  top  of  it,  and 
that  it  did  not  denote  the  number  of  bills  accepted  or  entered 
to  be  paid  by  him,  and  that  writing  the  6lh  of  jMay  denoted 
the  day  the  defendant  returned  the  bill,  that  Neuoburgh  not 
remitting  any  effects  to  anfwer  it,  he  returned  it  to  Lavbigton 
^ud  P.iu' ;  that,  at  the  time  of  drawing  the  bill,  Monn/er  had 
not,  nor  hath  fnice  had,   any  eff^icts  of  Neiuburo/j'a  in  Iiis 
hands  •,  that  when  ALntikr  returned  the  bill  to  Lwulngton  and 
Paul^  he  Vv'rote  to  them  as  follows  5  Tou  remitted  me  NewburghV 
hdly  ivhich  I  do  not  pay  far  recifjni^  therefore  pkafe  to  credit 
and  note  c^o\.   the  fane  he'nig  due  to-day^  and  let  th;  indorfeesri'' 
imburfe you.    And  therefore,  upon  all  other  circumllances,  this 
IS  not  fuch  an  acceptance  as  will  make  Monnicr  liable  to  pay 
it. 

L-'rd  Chancellor:  Tlie  principal  queH-ion  is,  V/hether  this 
Is  a  fulHcicnt  acceptance  to  charge  the  dcfendatit,  and  if  iliore 
wjs  any  doubt  of  it  as  to  the  tail,  or  whether  in  law,  \xhac 
has  been  done  amounts  to  an  acceptance,  it  might  fliil  be  re- 
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PowELt,      cefTiry  to  fend  the  parties  to  a  trial  at  law,  but  I  think  there  is 
no  doubt  01  either. 

Ifaperfonon  Aioniiisr,  when  the  bill  was  fent  to  him,  received  it,  entred 
whom  a  bill  oi  it  in  his  book,  as  his  courfe  of  trade  is  proved  to  have  been^ 
exchange  IS      under  a  particular  number,  and  wrote  that  number  under  tlic 

drawn,  lays  m  i  •    i       i  r  •  i        i        '  n  r  i  ^ 

letter  to  a  draw- bill ;  now  it  has  been  laid  to  be  tiie  cultom  oi  merchants,  that 
er, it  pall  be^  ^  if  a  man  undervvTites  any  thing,  let  it  be  what  it  will,  that  it 
fl^ced^toy7u/de  amounts  to  an  acceptance;  but  if  there  was  no  more  than 
this  is  an  ac- this  in  the  cafe,  I  lliouid  think  it  of  little  avail  to  charge  the 
ceotance^^and^  defendant,  becaufe  that  matter  has  been  fully  explained  ;  but 
liable^^for  a  pa-  what  determines  me  ^re  Mo^ime/s  letters  ,  by  which  it  appears 
roi  acceptance  very  clearly  that  he  has  accepted  of  it,  in  one  he  particularly 
has  been  held  to    ^j^^.Qj^g  the  co/.  bill,  and  fays  it  fhall  be  duly  honoured, 

be  good,  and  lo  J  »     i  i  •     i  .      / .  , 

determined  in  a  and  placed  to  the  drawers  debt;  nor  is  there  in  his  letters  ta 
cafe  made  for  the  or  the  indorfecs,  one  expreffion  that  fliews  the  leaft 

Z^ms  f"fp^'"°'^  °f  Nc-wka-gh's  credit. 

Bench  in  the  ^.    r  /i 

time  of  Lord  HarMvickc,  Ch.  Juft. 

r  6i2  ]  ^  think  there  can  be  no  doubt,  but  an  acceptance  may  be 
bv  letter,  and  has  been  fo  determined  ( i ) ;  there  have  been  quef- 
tions  too,  whether  a  parol  acceptance  could  be  good  ?  Lord 
Chief  JulVice  Eyre  held  it  might,  Lord  Raymond  lield  the  con- 
trary ;  and  there  was  a  like  point  before  me  at  Nifi  prius^  in 
the  caufe  of  Lumlcy  and  Palmer  (2),  and  I  had  a  cafe  made  of  it 
for  the  opinion  of  the  court  of  King's  Bench,  where  it  was 
feveral  times  argued,  and  at  laft  folemnly  determined,  that  fuch 
'Acceptance  is  good,  much  more  then  muft  an  acceptance  by  let- 
ter be  good. 

The  payee  of  a  ^^^^  plaintiff's  being  intitlcd  to  intercft,  I  was  at  firft 

note  intitied to  doubtful  whether  he  could  demand  any;  but  on  reading  the 
intereftagainft  ftatute  of  the  3d  and  4th  of  Queen  Jnne,  chap,  ^,fcc,/\,  I  think 
tho' no'^pi^tc'ft,  it  a  clear  cafe  that  he  is,  tho'  no  proteft  for  that  is  made  ne- 
for  all  the  da-  ccflary  by  the  a6!:,  it  being  requifite  only  to  intitle  a  payee  to 
magejhat^can  ^  ^^^^^ggg  ^g^-j,{.j-  ^  drawer,  but  does  not  mention  acceptor 
cafe  is  the  in-  of  a  bill  of  exchange  ;  and  all  the  damage,  therefore,  that  can 
tereft.  be  had  in  fuch  a  cafe  is  the  intcred. 

Lord  Chancellor  decreed  the  defendant  to  pay  to  the  plaintifFi 
the  fum  of  50/.  together  with  interell  for  the  fame  from  the 
time  of  hling  the  original  bill,  at  the  rate  of  4  /.  per  cent,  and 
further  ordered,  that  (he  fnould  alfo  pay  to  the  plaintiffs  their 
cofts  of  this  fuit,  from  the  time  of  filing  of  die  bill  of  revivor,  ta 
be  taxed  (3). 


(i)  See  VAlklnJonv.  Lutvddge,  i  ^tra.       (2)  2  'oira.  loo.  S.  C. 
648.  aifo  MafQv.M.  Hunt,  Dwg.  297.  (3)  K^g^  Lib.  B.  1736.  fol.  332. 
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{A)  Jr/'^^         of  the  Tri flees  f j  all  d feat  the  Truf,  or  be  a  Breach 
of  Trifc  ill  them, 

(B)  Of  Refulting  Trifs  and  Trif  hy  Implication, 

(C)  Of  Truf s  to  at  te  fid  the  Inheritance. 

(D)  Triflees  hovj  to  accGunty  and  nuhat  Alloivance  to  have. 


(A)  What  Acls  of  the  Trufees  Ujall  defeat  the  Truf,  or  he  a  Breach 
of  Truf  in  them. 


Trinity  Term,  1737. 
Symance  v.  Tattam, 

A Bill  was  brought  to  compel  trudees  to  join  in  a  falCjCafe  279. 
which  would  deftroy  the  contingent  remainders,  and 
iikewife  the  ufes  in  a  fettlement  made  before  marriage;  the 
limitations  were  to  the  hufband  for  99  years,  if  he  fo  long  live, 
to  the  wife  for  her  life,  remainder  to  truftecs  to  preferve  con-  (5i4  'J 
tingent  remainders,  remainder  to  the  heirs  begotten  on  the 
body  of  the  wife,  remainder  to  the  heirs  of  the  hufband;  and 
the  firft  declaration  under  it  was  that  it  was  the  intention  of 
the  fettlement  to  make  a  provifion  for  the  children  of  the  mar- 
riage, and  a  covenant  on  the  part  of  the  hufband  that  he  will 
not  bar  the  eftate  tail  to  the  wife,  but  will  preferve  the  ufes  before 
limited  and  appointed. 

Lord  Chancellor:  There  are  many  cafes  in  which  the  court '^^"^  ^'^"'"^^^^ 
will  compel  the  truftces  to  join  in  fuch  conveyance  as  will  "^eATj^Vm  in 
deftroy  contingent  remainders,  but  then  it  muft  be  in  fome  f-iie,  svhicn  v. 
meafure  to  anfvver  the  ufes  orieinaily  intended  by  the  fettle- ?"^>' 
ment :  and  has  been  ufually  done  in  the  cafe  of  old  fcctlements  nuindcr=,  liu 
only,  as  in  Wilmington  v.  Foln      but  I  believe  no  inftance,     ^^"^  ^^'^^ 

^viieie  „   ,, 


merit,  tor  l!; 
Hi  e  guihy  or 


.breach  of  truft,  In  joining  to  dcfti'oy  contingent  remalnJeri,  whether  the  fcttlcmfnc  \ic  \ 
for  a  valuable  confideration,  or  by  will  (i). 


*  I  fp'ms.  536.  "Tfiycre,  in  a  :nanage-fcttlcmcnt,  the  hufhand  v.-as  nir'tiv-r  trnant  tor 
^9  years,  if  he  fo  long  Uv«d,  remainder  to  tiuiU-cs  during  the  life  of  the  hulb.'.nd  to 


(1)  Sej  JVoodbonfe  v.  Hcfl. 
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Symance*'.  where  tiiey  have  compelled  fuch  truflees  to  join  with  the  fa* 
ATT  AM.     ^1^^^  termor  for  99  years,  and  the  fon  to  fell  the  eflate. 

The  old  notion  was,  that  thefe  truftecs  were  only  honorary; 
but  this  has  been  varied  fince,  for  in  the  cafe  of  Pigot  v.  Pigoiy 
Lord  Har court  was  of  a  different  opinion,  and  in  Manfell  v. 
Manjell^  2  Wms»  610.  Lord  Chancellor  King,  oJT'Jied  by  Lord 
Chief  Juftice  Raymond  and  Lord  Chief  Baron  Reynolds,  zvas  of 
opinion^  that  truflees  for  fupporting  cotitingent  remainders^  joining  to 
dc/lroy  them,  ivere  guilty  of  a  breach  of  trujl,  and  that  there  ivas  no 
divetfity^  ivhether  the  jettlevient  be  voluntary ^  or  for  a  valuable  con" 
fideration,  or  by  will  only.  But  the  reafon  of  thofe  cafes  turned 
upon  what  the  c^ourt  Jhould  do,  after  truflees  had  actually  de- 
ftroyed  the  remainders  ;  here  the  cafe  is  different,  for  the  appli- 
cation to  the  court  is  to  compel  the  truflees  to  do  an  a6l:  which 
would  deftroy  the  remainders. 

There  is  another  difficulty  befiJes,  which  is,  the  hufbmd's 
a(£lually  covenanting  in  the  fettlement,  that  he  will  not  bar 
the  eflate  tail  to  the  wife,  but  preferve  the  ufes  before  limited, 
and  even  though  the  hufband  were  dead,  the  wife  could  not  do 
any  a6l  by  which  flie  could  bar  the  eflate  tail,  notwlthfland- 
.  .  ing  the  truflees  fliould  confent  to  join  v;ith  her;  for  fhe  is  ab- 
'  '  folutely  reflrained  from  barring  it  by  the  nth  of  Hen.  7. 
ch.  20,  f. 

r  61?  1  it  had  been  an  application  only  to  deftroy  the  contingent 

remainders,  I  fliould  have  taken  more  time  to  confider  but 
here  it  v/ould  overturn  all  the  ufes  of  a  marriage  fettlement, 
which  would  be  affuming  too  much  power,  and  would  be 
making  a  decree  to  compel  a  breach  of  the  hufband's  ov^^a 
covenant. 

The  bill  was  dlfmlffed. 


preferve  contingent  remalnderi,  remainder  to  the  llrfi:,  ©"c.  fons  of  that  msr« 
riage  in  tail  naale  fucceflively  j  a  fon  wa^  born,  and  of  age,  the  wife  dead,  the  Ion 
being  in  trc;ity  for  a  marriage,  which  appeared  to  be  a  bent-ficial  one  for  the  family  j 
Lord  Chancellor  P^ryifr  decreed  the  truftte  Ihould  join  with  the  tather.  and  fon  m 
barring  this,  and  making  a  new  fettlement. 

-f-  *'If  any  woman  which  fhall  hereafter  have  any  eftate  in  dower,  or  for  term  of 
**  life  or  in  tail,  jointly  with  her  hufband,  or  only  to  herfelf,  or  to  her  ufc,  in  any 
**  manors,  lands,  &c.  of  the  inheritance,  ISc.  of  herhulband,  and  fliall  hereafter 
**  being  fo'e,  or  with  any  other  after-taken  hufband,  difcontinuc,  alien,  &c.  or 
*'  fuller  a  recovery  of  the  fame,  fuch  recovery,  difcontinusnCv",  alienatign, 
^*  ihall  be  uiteirl)  void  and  of  none  cffeft." 
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Vide  title  Dcvife^   tmder  the  Dlvifion,    What  Words  pafs  an 
EJlate  Tail 


February  the 


Aufie  Thaxer.  Widow  and  Executrix  of  Jq(j?i  7       r  9^^* 
rr/          T7r      ]        r  ]  \  PlaintltFs. 

lhayery  illqj  deceaied,   ■  3 

Jane  Gotdd,,  Widow  and  Executrix  of  Naihaniel  \ 

Gould,  Efq;  deceafed,  who  was  Executor  of  I  j)gf^j^ J^ji^s 
Humphrey  Thayer,  Efqj  deceafed,  and  Stephi^n  [ 
ColHnSy   — — — 

THE  cafe  arofe  upon  the  fettlement  made  after  the  mar-   Cafe  280, 
riage  of  Anne  Collins y  now  the  plaintiff  Anne  Thayer y  with  S,C.  cited 
John  Thayer,  the  chief  intent  of  which  was  to  fecure  two  feve  ^^y^J:  ^"^^^ 
val  fums  of  looo/.  one  to  be  advanced  by  the  intended  huf-      ft  tile  men  t 
band,    and    the    other  by    Mr.   Cdlinsy    th^e  ,  father  of  the  ''c'<»«  "niriaj* 

the  hands  of  a 

triiftee,  fhouldbe  l  iidowt  in  land,  to  the  ufe'ofthe  hufoand  for  life,  then  to  the  wife  for  life  for  her 
jointure,  and  to  the  children  equally,  and  in  cafe  the  hufband  died  without  iflue,  to  the  wife  in  fee  j 
and  if  he  furvived,  to  him  in  fee.  The  hulband  and  wife  being  aeceflitous,  the  truftce  paid  them  Geo/, 
enareleafe,  and  their  joint  bond  of  indemnity,  and  afterwards  400 /.  more  on  the  like  bond,  and  a 
new  agreement  that  tiie  remaining  1000/,  iliould  bo  laid  out  in  the  purcliafe  of  an  annuity,  for  the  fc- 
pr^rate  ufc  of  the  wife  durin;^  the  coverture,  and  in  fee  in  cafe  of  fiirvivorlhip.  The  truflce  afterwariis 
paid  the  hulband  this  1000/.  likewilc  ;  he  is  dead  without  iffuc,  iind  left  the  wife  deflitute.  Bill 
brought  againll  the  reprefentative  cf  the  trullcefor  this  breach  of  truli  in  him,  and  to  be  paid  what  Ihould 
be  due  to  the  wife  for  the  2000/.  out  of  his  perfonal  cltarc. 

In  March  1738,  the  Majier  of  the  RcMi  decreed,  tha:  the  wife  (kould  be  paid  what  fhould  be  remain- 
ing due  to  her  for  the  2000/,  and  intcreft  out  of  the  ti-utlec's  perfonal  eftate  in  a  courfe  of  ad- 
njiniftration. 

Upon  appeal  to  Lord  Chancellor j  he  recommended  it  to  the  parties,  from  hardfhip  on  one  Hde,  an^l 
dangerous  confcquencc  on  the  other,  to  find  out  a  third  way  cf  moderating  the  aftair. 

The  agreement  afterw.irds  of  the  executrix  of  the  Lryllec  to  pLiy  the  wife  of  the  cefiulque  trujl  ai\ 
animityoi  100/.  quarteily,  during  her  life,  free  of  taxes  (iq\i\  Liuiy-day  iT^^j  and  the  cofts  of  th« 
fuitwas  made  au  order  of  the  court. 

Mr.  Thayer's  loco/,  was  a  fum  he  was  inticlcd  to  under  the 
trulls  of  a  term;  Mr.  Cb/////i's  looo/.  was  paid  in.  By  the 
fettlement  it  was  agreed  that  the  2000/.  which  was  placed  in  the 
hands  of  Hiimphrey  Thayer^  one  of  the  trullees,  and  brother  of 
the  hulband,  Ihould  be  laid  out  by  him,  and  the  defendant 
Stephen  Collins,  the  other  truftee,  and  uncle  of  the  plaintiff,  in 
the  purchafe  of  lands,  to  the  ufe  of  the  hufband  for  life,  then 
to  the  wife  for  life  for  her  jointure,  in  bar  of  dower,  and  to 
the  children  of  the  marriage,  fliarc  and  ihare  alike  ;  and  in 
cafe  of  the  hulband's  dying  without  ifliie,  to  the  wife  in  fee  ;  f  J 
and  if  he  furvived  the  wife,  to  him  in  fee,  with  the  common 
appointment  of  paying  the  intcrcil  of  the  2000  /.  to  the  huf- 
i).uid,  till  it  was  invellcd  in  lands, 
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^'qJC^dT  Some  time  after  the  marriage,  the  hufoand  and  wife  jolnevl  ill 
an  application  to  tlie  traliee,  H/nnphrcy  Thnyer^  to  raiTe  the  money 
to  aiiiil  thsm.  in  their  necellitics,  and  upon  his  paying  them  600/. 
they  both  gave  h,im  a  releafe  for  fo  much,  and  hKewife  a  joint 
bond  to.  indemnify  him  J  and  upon  receiving  400/.  more  from 
him  afterv/ards,  another  bond  of  the  like  nature.  The  huiband 
and  wife  came  to  a  new  agreement,  that  the  remaining  1000  /. 
fhould  be  laid  out  in  the  pUrchafe  of  an  'annuity,  which  fliould 
be  for  the  fole  and  fep^.tate  ufe  of  the  wit::  during  the  coverture, 
and  in  fee  in  cafe  of  furvivorftnp  ;  thie  liaiband  afterwards  found 
means  to  prevail  upon  Humphry  Thayer  to  pay  him  this  1000/* 
likewile  (i).  Thehufband  died  without  ilTue,  and  left  the  plaiin* 
tiff  defiitute,  there  being  no  aflets. 

The  bill  was  brought  againil  the  reprefentatlve  of  Humphry 
Thayer,  for  this  breach  of  truil  in  him,  and  to  be  paid  what 
iliould  be  due  to  tlie  plaintiiT  for  the  faid  200c/.  out  of  his  per- 
fonal  eftate. 

The  caufe  was  fnfl  heard  in  March  1738,  before  Sir  Jojeph 
JehylL^     who  referred  it  to  a  Mailer  to  fee  what  was  due  to  the 
*•  plaintiff  for  the  2000/.  phiced  in  t]ie  liands  Gi  Humphry  Thayer^ 
by  virtue  of  the  plaintifl's  niarriac-e  fettlemenr^  and  to  tai<e 
an  account  of  the  affets  01  John  Thayer ^  come  to  the  hands  of 
his  widow,  and  what  fhouid  appear  to  have  come  to  her  hands, 
after  pay;,;':nt-  of  debts  of  a  fuper'or  nature,  was  to  go  in  dimi- 
<^  nuti-Hi  of  what  fhouid  be  found  (Uie  to  the  plaintiff  for  the 
20C0/.  and  interefi,  and  to  toike  an  account  alfo  of  the  per- 
**  fonal  eftate  of  Humphrey  Tha-^cr  come  to  the  han^ls  of  the  de- 
"  fendant  Jane  Gculdy  or  of  Nathaniel  Gould ^  her  late  hufbandj 
and  the  p-^dr!''fp  ^^vas  to  he  paid  whai  fhould  be  rcmnhuri^  due  to 
her  for  the  laid  ^.c.oi.  and  inici^e/}^  out  of  the  faid  Humphrey 
**  Thayer'^r  pcrfinal  efate  in  a  carfe  cf  adjynnif  ration.'^  (2). 

The  defendant  Goidd  appealed  fioin  thi5  decree,  and  on  the 
24th.  of  Novendoer^  '739?      came  on  bycfcre  Lord  Chancellor, 

For  the  plaintiff  was   cired  Mary  Portington^^  c-^xit,    10  Co» 
Rep.  42    b.  W'-bere  it  is  laid  down^  "  Th-at  no  feme  covert  (hall 
be  barred  by  iicr  confelTion  of  her  inheritance  or  freehold,  but 
"  wdsen  Hie  is  .examined  by  due  courfe  of  law ;  and  that  is  the 
caufe,  that  if  the  hufband  and  wife  acknowledge  a  ffatute  or 
recognizance,  it  is  void  as  to  tiie  wife,  although  fhe  furvives 
her  luiiljandj  fo  if  the  hufbrnid  and  wife  acknowledge  a  deed  to 
be  enrolled,  and  it  is  enrolled,  it  is  void  as  to  the  wife  ;  and  the 
**  reafcn  i^.,  becauf.^  no  fuch  v/rit  is  depending  againfl  the  huf- 
^'  band  and  wife,  upon  which  the  wife  may  by  law  be  examin- 
ed/'  From  hence  they  argued,  that  no  acf,  in  which  the  plain- 
I  ^^7  J     tilt  joined  with  her  hufband^  could  make  any  alteration  in  the  ufcs 
of  the  fett'ement,  and  that  as  money  to  be  bid  out  in  land  is 
confidered  as  land*  fne  is  intitled,  notwithflanding  her  releafe, 
to  have  it  conveyed  to  her  in  fee.    The  7th  of  Edward  4* 
fcL  14.  b,    Manfelh,  Ivlanfell,  2.  f^ms,  610.  Pal raer  \\  Trevor f 


(')  ^/ephen  Cf////^' the  other  trullee  {2)  RfP.  lib.  B,  ly^S,  £0],  2^1. 

'"'•■s  i.ot  piivy  CO  any  cf  thsfe  trarJae- 


I  Fern 


Ctufi  Hilt!  CruReejJ. 
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t  FiT/r.  a6K  Rutland  v.  MoUncavix^  2  F'^r;7.  64.  wefe  alfo  cited,  Thayer  v. 
arid  it  was  infilled  by  the  plaintiff's  counfel,  that  the  cafe  of  ^^ld. 
Baker  V.  Ch'iiil^  2  ^erji,  61.  is  no  authority  for  the  defendant, 
becaufe  falfcly  reported  ;  for  though  it  is  laid  there  the  court 
was  of  opinion,     Where  a  feme  covert  agrees  to  join  with 

herhufband  in  making  a  furrender,  or  levying  a  fine,  and  he 
^'  dies  before  it  is  done,  equity  will  compel  her  to  perform  the 

agreement  i"  yet  it  was  in  facl  no  more  than  a  recommendation 
hy  the  court  (^the  parties  hein^g  prefent  and  co7ifenting)  to  Serjeafit 
Rawlinfon,  to  make  a?i  end  of  the  affair  between  the  parties  -by 
his  private  aivardy  %vhich  was  to  be  Jinal  (i).  And  what  maizes 
it  ftiil  a  ftronger  cafe  agamll;  Humphry  Thayer  is,  that  the  co- 
truftee  Stephen  CollinSy  though  the  plaintiff's  own  uncle,  was 
intirely  unacquainted  with  any  of  thefe  tranfa6lions,  an<}  not 
trufted  for  fear  he  fliould  refufe  his  confent  to  this  iniquitous 
fclieme. 

The  Attorney  General  for  the  defendants  infift'cd,  this  was  not 
an  intereft  in  land,  becaufe  no  fine  could  be  levied  upon  it 
while  it  continued  in  money,  and  that  being  perfonal,  her  con- 
tra£i:  with  her  hufband  v/ould  bind  her,  though  a  feme  covert, 
and  cited  the  cafe  of  Theobalds  v.  Dtiffoy^  Mod»  Caf.  in  Law  and 
Equity y  id  party  loi.  where  it  was  laid  down  that  the  contract 
of  a  feme  covert,  where  it  was  with  the  confent  of  her  friends, 
was  good.  He  alfo  cited  the  cafe  of  the  Counttfs  of  Portland 
V.  ProgerSy  2  Vern,  104. 

Lord  Chancellor- :  I  fore  fee  great  hardfliip  on  the  on,e  fide, 
and  dangerous  confequences  on  the  other,  and  have  very  great 
doubts  with  myfelf  what  decree  I  fliall  make ;  and  there- 
fore recommend  it  to  the  parties,  as  it  is  a  cafe  of  confider- 
•able  difficulty,  to  find  out  a  tliird  way  of  moderating  this 
affair  (2). 

As  an  annuity  was  originally  intended  to  be  purchafed  for  the 
wife  in  the  life-time  of  the  hufband,  by  v/ay  of  compcnfatloii 
for  the  tiullees  paying  in  of  the  money,  fome  method  may  be 
•contrived  to  make  that  effe6lual  ;  and  therefore  let  the  caufe  be 
adjourned  till  the  firll  day  of  rehearings,  to  give  the  parties  an 
opportunity  of  fettling  it  among  themfclvcs. 

The  caufe  {landing  in  the  paper  to-day,  and  the  plaintiff's 
counfel  alledging  that  the  parties  had  come  to  an  .agreement  in 
writing,  figned  by  the  plaintiff  and  defendant,  and  praying  that 
the  fame  miglit  be  made  an  order  of  court,  and  a  counfel  for  de- 
fendant conferring  ; 

Idis  Lordjljip  ordered  the  agreement  to  be  made  an  order  of 
the  court,  and,  puifuant  thereto,  decreed  the  defendant  Jane 
Gouldy  out  of  the  ellate  of  Humphrey  Thayer^  to  pay  to  the 
Anne  Thayer  an  annuity  of  100/,  payable  quarterly, 
free  of  taxes,  dining  her  life,  and  that  flie  fliould  alfo  forthwith 
pay  to  her  the  arrears  of  the  faid  annuity,  from  Lady-day  1737, 

(i)  See  Hody  V,  LrifJt  jRoll.  y/h,  '^y^.-         (z)  Scq  Smith  Y.  Frcn:b,  fcjf. 
i)aniel  v.  Adaim^  Amb,  495,  497,  4(^8.        243.  z.|.6. 

S  s  4 
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CtuR  ants  Cttiaces. 


Thaysr  'V.  and  that  flie  fliould  likewife  pay  the  plaintiff  the  ccfls  of  this  I- 


(i)  Reg.  Lib.  B.  1^19'  fol.  152. 


(B)  Of  Refuli'ing  T%'i^jfs,  and  TruJIs  hy  IwpllcaUon, 

Trinity  Vacation,  1737. 
Taylor  v.  Taylor, 

Vide  title  Evidence,  IVitneJffs,  and  Proofs  under  the  Divijiofff 
JVhcre  Parol  or  Collateral  Evidence  luill^  or  luill  not,  be  ad" 
mittcd  to  explain,  confirm,  or  contradid:  what  appears  gii^  ike 
Face  of  a  Deed  or  Will. 

Vide  tide  Copyhold, 


Hill  V.  The  Bifjcp  of  London,  Smith,  and  Others  (i)« 

I.  JliIC  HA  RD  Sinith,  incumbent  of  the  reftory  of  Bufljey^ 
ri-  -^^  in  the  county  of  Hertford,  by  his  wiil  dated  the  iftof  Ocio^ 
I'JiA,  dc^vifed  in  thei'e  words:  As  for  my  \vorldly  goods 
it  hath  pleafed  God  to  blefs  me,  after  my  debts 


Tehfuaty  the 
9ch,  17.8. 

Cafe  28 
i?.  incum- 
bent of  the  tec-  ^>^; 
toryoi-'i;'.  dcvilcb 

hiapcrptiual -■.(1-  ^  _  ^  ^ 

vcwior,  dona-        paid  and  funeral  expences  difcharged,  I  difpofe  thereof  as 
tioii  aiui  pan-on^  <t  tol  ovvs  :  Firf,  I  give,   devife  and  bequeath  my  perpetual 
a  «vov/for;,  diiDcti^r;^  and  patronage  of  the  par ifli  church  of 
<^  Bifhey,  Ml  ihe  couiUy  of  Hertford,  and  ail  glf.be  lands,  pro- 
fits  appurtenances  to  the  lame   belonging  unto  my 

hoiioured  mother-in-iaw,  Mrs.  Grace  Smiih,  willing  and  de- 
^«  firing  her  to  fell  and  difpofe  of  the  f^iid  perpetual  advowfori 
and  patronage,  v/ith  the  appurtenances,  as  foon  as  flie  conve- 
**  nieiifly  and  lav/fully  may  fell  and  difpofe  thereqf,  to  the 
poie  ot  tne  iijne  cj  f^'j^vvs  of  Eton  colles^e  in  the  county  of  Buclinvham,  and  their 


age  cf  :h  :  paiiila 
chiiich  o;  B. 
and  ^11  g  --  be 

and  apj,oii;e- 

l.ime  beloD^.ag, 
to  G,  S.  Willirig 
and  deiiriai^  her 
to  f?Jl  anucil- 


wiLii  wnicli 


and  on  their 
refufal,  Lo  Tri- 
r.ity  toiUgej 
Oxford^  and  on 
tli'j  refufai  of 
boch  thefc-  fo- 
cietles,  to  any 
of  the  cclleges 
in  Oxfy.d  or 
C^mb/idget  who 
will  be  tlie 
bcft  purchafsr. 


fucceiforsj  .or  to  the  fellows  oiTriniiy  college  in  Oxford,  where 
I  had  my  education;  the  fellows  of  Eton  college  to  have  the 
"  fiift  oifer,  if  they  will  agree  to  purchafe  it;  and  upon  their 
refufd  or  difagrecment,  to  be  fold  to  the  fellows  of  Trinity 
college  in  Oxford  and  their  fuccefiors,  if  they  Vvdll  agree  to 
purchafe  it  ;  and  upon  the  refufai  or  difagrecment  of  both 
thefe  focieties,  for  the  purchafing  of  the  faid  perpetual  ad- 
vowfon,  with  the  appurtenants  thereof,  to  be  fold  to  the 
fellows  and  fociety  of  any  one  of  the  colleges  in  Oxford  or 

There  is  in  this 

cafe  no  ixfultir  g  truft  of  the  advowf,.n  cf  B<  lo  the  heirs  at  lav/  of  .'he  tefta  or,  b«t  a  devife  of  the 
in-ercil  therein  to  CSvutk-,  widi  an  injun^liott  only  to  fell  to  particular  focieties. 


(l)    Rr^.Lih.J,  1738.   fob  609. 


"  Camlridge^ 
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*  Camhr'idgCy  who  will  be  the  bed  purchafer.    /jf^w,  1  give  rpj^'g^*^'  £ 
^'  and  bequeath  all  my  freehold  lands  and  tenements  in  the  pa-  i,o-Jaov° 
"  rifli  of  Oldenham,  in  the  county  of  Hertford^  v/ith  the  ap- 
purtenances,  unto  my  faid  mother-in-law,  Mrs.  Grace  Zmkh^ 
and  to  her  heirs  and  affigns  for  ever  :  Item^  I  give  to  Thomas 
Wood  20  J",  and  20  s.  to  my  coufin  Mary  IVicks,  and  all 
the  reft  of  my  goods  and  chattels"  (except  a  filver  tankard, 
which  I  give  to  my  coufm  Job?!  Smith)  "  I  give  and  bequeath    _  ^  - 
unto  my  honoured  morher-in-law,  Mrs.  Grace  Smith,  whom    »•      °  -* 
"  I  make  my  fole  executrix," 

The  plaintiffs,  the  coufins  and  co-hcirefles  at  law  of  Richard 
Smith  the  teftator,  prefented  Cleave  Greenhill^  and  Grace  Smith 
prcfented  the  defendant  James  Smith  to  the  living  of  Bujhey  : 
the  prefent  bill  therefore  is  brought  in  order  that  the  bifhop 
of  London  may  be  injoined  from  accepting  y^^wf'j  Smithy  and 
that  i'/j  Lordfpip  may  grant  inftitution  to  C/ea've  Gree;ihi// ;  the 
plaintiffs  infifting  that  the  teftator  did  not  intend  the  prefent 
avoidance  ftiould  go  to  Grace  Smith,  but  that  ihe  ought  to  be 
confidered  altogether  as  a  truftee  for  the  heirs  at  law  of  Richard 
Smith,  and  more  efpecially  as  to  the  prefent  avoidance ;  the 
defendant  Grace  Smith  infifted  on  the  other  hand,  that  it  is  not 
a  truft,  but  an  abfolute  devife  to  her. 

On  the  arguing  this  queiHon  tlic  firft  time,  Lord  Chancellor 
was  of  opiincn  with  tl;e  plaintiffs,  that  it  was  a  truft  in  the 
defen;*ant  to  fell  the  advowfon  under  the  reftri£lions  in  the  will, 
and  alfo  for  the  piiyment  of  the  debts  of  the  teftator,  and  after 
thofe  were  paid,  a  refuitmg  truft  as  to  the  furplus  for  the  benefit 
of  the  heirs  at  law,  and  that  the  prefentation  was  in  them  as 
cejiuique  iru/ls. 

But  his  Lordfhip  a  rlay  or  tv/o  after,  doubting,  he  ordered  the 
cafe  to  be'  fpckf  to  again,  by  one  counfel  of  a  fide,  and  then  took 
time  to  give  hio  opinion,  and  on  the  19th  of  Augujly  1739,  gave 
judgment. 

'Fhe  general  queftion  on  this  devife  is.  Whether  there  be  a  ^^^^  thTwh  re 
refulting  truft,  or  not?  On  the  firft  hearing  I  inclined  to  think,  hn'ds  arc  dev-Ld 
that  there  was,  but  I  have  changed  miy  opinion  intircly  :    the  for  a  particular 
general  rule,  that  where  lands  are  deviled  for  a  particular  pur-  P"jr°^^>  ^^t'^ 

r  r  •  r  i  •      ^  r-r-r.     '"^^^^  remains 

pole,  what  remams  alter  that  particular  purpole  is  latisnctl,  after  thatpur- 
rcfults  (1),  admits  of  feveral  exceptions  (2).    If  7.  5,  devife  poic  is  faiishcJ, 

^     '  ^  \    ^  J  rdults,  admits 

of  fcvcral  cxceptiuni. 

(1)  As  inftances  of  this  general  rule,  liufvn  v.  Ta\h\  ihiJ.  589.     Hutcbe/on  v» 

fee  Randall  v.B 00k cy,  2  Vcrn.  425.  Prcc.  Hunrrnhd^  3  Bro.  Cha,  Rep.  I  28.  Spiuh 

Cha    i6z.  S.  C.     City  0/' LojtUn  V.  Gar-  \.  Leivis,     Bro,  Cha.  Rrp,  ShenarJ 

way.  2  /^d-;;/.  57  I.    Hnlart  \.  Stt^olk,  2  V.  Lord  Harlorcu^h,  /f//;^  1O5.  Robir.  cn 

yern.  644.     Brijiol  v.   Hiwgajord^    2  \.  Taylor,  /v/'.  jun.  44. 
Vern.  645.     Siarkey  v.  BrooLs,  i  P.  JV.  (2)    So  Cotiingham  v.   McViJh,  Prcc. 

390.     Crule  V.  Bar'ey,   3  P.   ir.   20.  Cha  31.  R  o(,s  v,  Ro^nst  3/'.//'.  19;. 

Stotithoufe  V.  E  Lclyn,  ^  P.  ff".  2^2.   Di:;-  Mallabr.r  \\  Mallnbar,   Ca.  fcm/t,  Tti.b, 

by  \.  Ltzard,  3  Cox's  P.  f'^.  22.  Grrrve-  7«.     Durvur  v.   M  tteux,     I  /V/".    5 20. 

4^'  V.   ILtllum,    Jhnb,   643.     Arnold  V.  Ccch   v.  Ducktttfirla\    pcft.   2   vol.  562. 

imariy    I    ycj^t     108.     A^kroyd    V.  Jl  r.'^^ot   v.    R^iv,     I  Bro,  C(a.  R^p,(tl, 

Smithion,   1  Bro.  Cha.  /\V/>.  503.     LtjVe  Pof/  cs:  \ .  Lndj  Aylrfbtn 


V.  DevQitJhirs,  z  Bro.  CI  a  Rcf.  188.  Re- 


b:-.di 


HfLt.  tr. 
The  Bifop  of 


€i-n{f  ana  Ci-uffee^. 


*Fh?:re:  exn  be 

fsu^fty  bnc  where 
f!iic  j'ncent  of  the 
©e£fcito-r  is  appa- 

8#«ii  dejiiring 
G.  S.  to  £el!, 
&c  a-re  more 
^o^cvlj  words 
»f  injunction, 

[  *-62o  ] 


lartcfs  to  A,  to  fell  them  to  B»  for  the  particular  advantnge  of 
that  advantage  is  the  only  purpofe  to  be  ferved,  according  to  the 
intent  of  the  teflator,  and  to  be  fatisfied  by  the  mere  a£l  ol 
felling,  let  the  money  go  where  it  will,  yet  there  is  no  pre* 
cedent  of  a  refulting  truft  in  fuch  a  cafe  :  nor  is  tl-ere  any 
warrant  from  the  M^ords  or  intent  of  the  teftator  to  fay,  this  de- 
vife  fevers  thebenehfiai  iiitereft,  but  is  only  an  injunfticn  on  the  ji 
the  devifee  to  enjoy  the  thing  devifedin  a  particular  manner,  li 
A,  devifes  lands  to  J,  S.  to  fell  for  the  b^ft  price  to  B.  or  to  leafe 
for  three  years,  at  fuch  a  fine,  there  is  no  refulting  truil,  fo  that 
the  devife  here  amounts  to  no  more  than  this  ;  the  teftator  gives 
the  advowfon  to  Grace  Smith,  but  if  fuch  or  fucli  a  college  will 
buy  it,  then  he  lays  an  injun6lion  upon  her  to  fell,  and  there- 
fore  there  are  two  objects  of  the  teftator's  benevolence,  Graa 
Smith,  and  the  colleges. 


Where  there  is 


a  refulting 


trud,  the  heir  at  1-. 


the 


particular  purpofes  are  fatisfied,  may  by  bill  conipel  the  truftee 
to  convey  to  him,  here  he  cannot  in  all  events  the  heir  at 
^iaw  is  difmherited  :  or  where  the  heir  at  law  is  intitled  to  a  re- 
fulting truftj  he  may  by  bill  compel  the  eilate  to  be  fold  out 
and  out ;  here  he  could  not,  if  the  colleges  fhould  refufc  to  buy. 
This  circumfl'ance  differs  the  cafe  from  all  the  cafes  put,  the  word 
tru^fl  is  not  made  ufe  of,  and  if  Grace  Smith  is  a  truftee,  it  muft  i^^ 
be  by  conftru61:ion,  and  then  the  intent  of  the  teftator  muft|ji 
be  chiefly  confidered  as  a  guide  to  that  conftrudlion  and  though 
many  other  words  will  create  a  truft,  yet  that  muft  be  v/here  the 
intent  of  the  teilator  is  apparent,  but  here,  n.viirwg  and  dtjlring  arc 
more  properly  words  of  injunction  than  trufl  (i). 

The  cafe  of  Randal  v,  Bookey^  2  Fern,  425.  cited  for  the 
plaintiffs,  is  the  common  cafe  of  a  farplus  uiulirpofed  of-,  fo 
likewife  in  the  cafe  the  City  of  Londan  v.  Garirny,  2  Fern.  Sl^* 
no  exprefs  trujl  ivas  declared^  and  yet  the  deviiees  v/ere  in  all  events 
to  be  confidered-as  mere  trullees,  and  in  tlie  cafe  of  Hohart  anti 
^clk^  2  Fern.  644.  the  devife  was,  i/pon  the  iruJJs 


after  mentioned. 

cafe  of  Coningham  v.  MHlifi^ 


ine 


Ch 


mn..i,\ 


cited 


for  the  defendants,  is 


ihe  prefent. 


ilronger 


:afe  againil  the  neir  at  law,  tnan 
for  there  the  words  in  trufc  were  ufcd,  it  being  a  de^ 
viji:  cf  lands  to  his  con  fin  A.  and  his  heirs  in  triij}  to  he  fold  for  pay- 
rient  cf  his  debts  and  legacies,  and  the  ftirphis  held  to  be  no  refult' 
hig  iruji  for  the  heir..  In  Rogers  v.  Rogers  (2^,  June  17^3,  the 
%vords,  /  leave  my  nvife  file  heirefs  and  executrix,  amount  to  no 
more  than  devifmg  the  real  and  perfonal  eftate  ,  then  come  the 
words,  Ti?  fill  mid  pay  his  debts,  and  if  this  had  been  fuihcient, 
to  make  her  a  truilee,  it  v/ould  have  been  fo  upon  that  inaccu- 
rate expreifion,  yet  it  was  there  held,  ^na  the  beneficial  iri", 
fercfi  in  the  eftate,  and  the  court  mii(t  in  all  thofe  cafes  coHecl^j 
if  they  can,  the  intent  of  the  teRator,  from  the  particular  cir-; 
cumllances  of  the  cafe  befors  them  j  in  the  cafe  of  Mallabar  vJ 


e  hhrdir.g  v.   Ghnj    ante  469.  (2)    3  P.         193.  S.  C.  Ca.  tetnp^^ 

Talb,  zzO.  S.  C. 

Mallabar^ 


]\lrJIabar^  5th  of  May^  1735,  there  v/as  a  clear  intent,  that  the  rpj^^g^-^'^*  ^ 
|vhole  eilate  (houid  be  turned  n^to  r-oricy,  and  a  truft  cxprefs-  '^^lo^- d^°n,  ° 
y  mentioned,  and  yet  held  by  Lora  'u.'albot  to   be  no  refulting 
ruft  ([). 

No  ,s;encral  rule  is  to  be  laid  down,  unlefs  where  a  real  eflate  Where  a  real 
s  dtvifed  to  be  fold  for  payment  of  debts,  and  no  more  is  faid,  to^bTfofd^or^ 
.here  it  is  clea'-]y  a  refuhing  truft  ;  but  if  a  particular  reafon  payment  of 
)ccurs,  why  the  tcftator  fnould  intend  a  beneficial  inter  eft  to  the  ^^^^^^ 

i-r         -L  ^     ^    ^  ^  l\  ."Ir        -     n^ore  faid,  there 

ievifee,  there  are  no  pr  ecedents  to  warrant  the  court  to  fay,  it  clearly  it  is  a 
liall  not  be  a  heneficial  interejL  xefuking  trufl. 

As  to  the  preientation  that  happened  by  the  death  of  the  tef-  The  devifee  ia 
ator,  the  heir  at  law  cannot  prefent,  for  the  advowfon  being  de- 
'llifed,  it  follows^the  devife,  and  cannot  defcend.  Vide  Holt  and  law,  "intitled  to 
he  bifliop  of  IFincheJl.^r  in  Lev.  anu  as  the  heir  cannot  take  by  prefentonthe 
aw,  fo  neither  can  he  in  equity,  for  the  devife  here  takes  efre (St  hlpptn"e"by  the 
' Inftantly,  fo  does  the  avoidance,  and  it  is  a  devife  of  the  beneficial  death  of  the  tef- 
intereft,  accompanied  with  an  injunction  to  fell  to  particular  ^^^o^- 
focieties,  and  no  other  truft  j  if  fo,  every  thing  elfe  that  is  bene- 
ficial takes  effeft  immediattiy  in  the  devi.fee.  « 
His  LordJInp  therefore  declared,  that  there  is  no  refuhing  truft    [  621  J 
f  the  advowfon  of  Biifiey  for  the  heirs  at  law,  and  ordered  that 
^^'^fthe  plaintlfrs'  bill,  fo  far  as  it  feeks  to  have  the  benefit  of  any  re- 
Riiii^ylf-j,g  xx\x^  for  the  plaintiffs,  the  heirs  at  law  of  the  teftator 
Richard  Smith,  in  refpecSt  of  this  advov/fon,  and  of  the  prefen- 
tatlon  in  the  avoidance  that  happened  by  the  teftator's  death,  do 
ftand  difmiffed,  and  that  the  injunction  to  reftrain  the  biOiop  of 
'^London  from  accepting  James  Smithy  and  granting  inftitution  to 
him  of  the  re£tory  of  BuJJjey,  do  alfo  ftar-d  diffolved. 

But  his  LordJJjip  declared,  that  the  plaintiffs  the  heirs  at  law- 
are  intitled  to  the  copyhold  lands  defcended  to  them,  difmcum- 
bered  from  a  mortgage,  which  muft  be  paid  out  of  the  per- 
fonal  eftate,  and  if  not  fuliicient,  then  out  of  the  real  eftate, 
charged  by  the  v/ill  of  the  teftator  with  his  debts. 


(l)   Ca,  temp.  Tulb,  78.  S.  C. 


Hawhins  v.  Chappcl  and  Others.  Ko-vmlcr  th« 

7th,  J739. 

JtrlL  L  I A  M  Haiulins  being  patron  and  incumbent  of  Sim-    Q^f^  ^Slr 
monjlniry,  by  will  dated  the  ^"Cw  oi  February  1734,   devifes  ^  .^^ 

all  his  lands  in  5.  and  the  pcrpetun!  advowfon  of  S,  to  Sir  Wit-  dcvifc's  thc^pcr- 
Ham  Chnppely  &c.  upon  truft  in  the  hrft  place  to  prefc^U  his  Ibn  petual  advowfoii 
William  to  this  living,  if  he  (liculd  be  aiive  at  the  tnne  of  his      "  u'^,,^n''tfu\l 
deceafe,  if  not  to  fuch  perfon  as  hio  wife  fiiould  nominate,  and  to  prcfcnt  his 

fon  TV.  to  this 

living,  and  that  after  llic  church  fli.ill  next  after  his  death  be  full  ofan  incumbent,  thcnta  fell  tlic 
perpetuity,  and  to  aj^ply  the  profit  avifing  fro;n  the  f.ilc,  tirft  for  thep.iym(.n5  of  his  Ji-bt?,  and  the 
cverplui;  he  dilhibuccs  \\\  thirdi  to  liis  daUj^httrs  j  the  trultccs  prckiitcd  kV.  Jac  fon,  who  died 
hcfor.'  the  advowf  n  was  fold,  Icaviii';  a  J  \ugh-c,  an  infant,  wh.o  by  her  next  fiiend  brings  her  bill, 
jnfiltir  g  afcer  deb.j  and  Icjiacief  paid,  there  is  a  rclulting  trull  to  the  heir  at  law  of  the  tcl'.a.urin  t'.ic 
ad  vow  ion. 

Hh  Lordfitp  of  o;^i:ucn,  the  whole  legal  clbte  is  dcvif'.d  away,  »nd  no  refulting  trull  for  the 
heir  Ai  law, 

3  then 
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HA\v3tryrs  v. 


I  6-22  ] 


M  l  cMfinnonlaw, 
Prhtre  an  eftate 
u  devifed  to 
Ervift'jes  and 
tEeir  helts,,  the 
whole  is  gone 
from,  the  heir, 
hni  In  equity 
there  may  he  a 
l>cneficial  in:er- 
cft  remaining  to 
tlie  heir  upoa 
the  tiuft. 


A  certain  rale 
in  equity,  thut 
•where  an  eftace 
is  charged  v/ich 
an  in.cumhrance, 
cr  payment  of 
crediror;,  and 
aftcrfurh  charge 
cr  payment,  the 
fii:-plu3  ii  given 
«  vcr,  the  whole 
property  vcfts  in 
the-  r'^fiduary  le- 


^fuC  ana  Cruttcc)?. 

then  lis  goes  on  and  fays,  That  after  the  church  fall  ne^t  after  mf 
death  he  full  of  at?,  incumbent,  then  to  fell  the  perpetuity  of  it,  and 
after  fuch  fale,  to  apply  the  profit  arifiv.g  from  ity  in  the  firfi:  place  f of 
the  payment  of  his  debts,  and  the  overplus  he  difrihutes  in  thirds  t^ 
his  daughters,  and  to  the  daughter  that  ivas  of  age,  he  gives  an  im- 
mediate fi-fare,  and  the  proportion  of  thofe  under  age  he  dire^s  to  he 
placed  out  in  government  fecuritiei  'j  then  comes  this  condition,  that  f 
any,  or  either  of  the  daughters  die  before  the  age  of  lly  or  marriage, 
their  thirds  to  go  to  the  fon,  provided  he  executed  a  deed  for  the  con- 
firmation of  the  will,  and  in  cafe  he  fkould  refufe,  the  third  or  thirds 
fo  lapfng^jljQuldgo  to  the  furviving  daughter  or  daughters. 

The  trtiftees  prefented  IVilliam  ^\\o  ^\tA  befove  the  advowfon 
was  fold,  leavin-g  a  d'diighter  an  infant,  that  by  her  next  friend 
brings  this  bill,  as  heir  at  law  to  the  teftator,  for  an  injiiriclior* 
to  rellrain  the  dctendants  the  truftces  from  prefenting  any  other 
clerk  to  the  livliig  of  Simmondfhury^  than  a  perfon  nominated 
by  the  plaintiff,  upon  a  fuggeftion,  that  after  the  legator's  debts 
and  legacies  are  paid,  here  is  a  truft  rcfulting  to  the  heir^at  law 
in  this  advowfon,  and  that  fhe  has  the  right  to  nominate. 

Lord  Chancellor :  Of  all  the  cafes  that  have  borne  any  argu- 
ment for  a  refusing  truft,  this  feems  to  me  to  be  tlie  (Irongeft 
agaiiiil  the  heir  at  law.  i 

Firft  queftion,  Whether  any  refulting  truft  arifes  out  of  the 
devife  of  this  advowfoti  to  the  heir  at  law,  cr  whether  the 
ownerfhip  of  it,  or  any  fpark  of  rights  is  defccnded  to  the  heir 
at  law? 

Secondly,  VT'hether  the  ownerfliip  is  not  in  the  daughters,  by 
virtue  of  the  devife  under  the  will  of  the  father? 

It  muft  be  admitted,  that  at  common  law  where  an  eftate  is 
devifed  to  truftees  and  their  heirs,  the  whale  is  gone  from  the 
heir  ;  tlien  the  queftion  will  be.  Whether  in  equity  there  is  any 
beneScial  interell  rfmaining  to  the  heir  upon  the  truft  of  this 
advowfon  ?  and  that  muft  depend  on  the  declaration  of  the  truft 
by  the  will,  whether  the  truft  of  the  whole  be  declared,  or 
whether  any  part  be  omitted  ;  and  in  my  opinion  the  truft  of 
the  whole  is  plainly  declared,  if  either  of  my  daughters  die  before 
2  2,  or  marriage,  the  /Jjare  of  her  dying  to  he  divided  among  the  fur^ 
vlvors  I  an  exprefs  truft  alfo,  to  fell  the  perpetuity  and  divide  the 
furplus  among  his  daughters. 

This  is  a  devife  of  the  inheritance  clearly  to  the  daugliters, 
fubje£l:  to  the  charge  of  the  debts,  for  nothing  is  more  certain 
in  equity  than  that  (where  an  eftate  is  charged  with  an  incurn^ 
bran ce,  or  with  the  payment  of  creditors,  and  after  fuch  in- 
cumbrance or  creditors  are  difcharged,  the  furplus  is  given  over) 
the  wliole  property  or  ownerfhip  of  the  eftate  vefts  in  the  de-^ 
vifee,  or  refiduary  legatee. 

In  the  prefcnt  cafe  too,  the  heir  at  law  is  abfutely  difmherit* 
ed,  according  to  the  intent  of  tlie  teftator,  which  appears  by  his 
dire£licn,  thnt  the  heir  fliall  confirm  his  will  under  the  penalty 
of  loling  the  fniall  contingent  benefit  in  the  furplus,  and  the  true 
queftion  Is,  WTo  is  the  reah  owner  of  the  advowfon?  Now, 


v^'iicever  has  the  tr^ 


is  in  this  court  confidered  as  having  the 

bene- 


I 
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teneficial  intercfl:,  and  therefore  the  ownerfliip  cf  the.  eflatc,  Hawkiks-^. 

and  that  is  the  foundation  of  the  cafe  of  Roper  and  RatdifF^  nor 

did  Lord  Har court  differ  with  Lord  MacdesjjL'ld  In  this  general 

ground  of  equity,  but  in  the  confequences  of  that  principle,  and 

how  it  would  operare  upon  the  diiabUng  ftaiute  againfi  papifts, 

the  i  I  ^12  WilL  3.  c.  4.  ia),  (^)  ^Ide  Ud. 

^         ^         '  Caf.  in  Law  ani 

Eq.  2d  part,  167  &  181,  and  the  New  Abr.  of  Law^  3  vol.  795. 

In  the  arguments  for  the  plaintift  it  is  faid,  that  though  the  The  rl^ht of  tlic 
debts  or  lef^acies  fiiould  exhauft  the  whole  eftare,  yet  an  heir  at  j^^'^*"  to  the  equi , 
iaw  may  come  mto  a  court  oi  equity,  and  compel  truitees  to  t.ou  of  aneiiare, 
give  him.  the  option  of  taking  the  eftate  upon  payment  of  the  ^^btsand 
debts,         but  the  reafon  of  that  is,  becaufe  the  court  does  not 
take  into  confideration,  whether  the  eftate  is  exhaulied,  but  the  fs  not  founded  * 
right  of  the  heir  to  the  equity  of  redemption  of  the  eflate  ;  nor  "^^"/^^^ 
do  they  give  an  ele£li(>n  arbitrarily,  that  a  perfon  (hail  redeem  or  or  to  fubmit  u:*a 
fubmit  to  the  fale  of  an  eftate,  for  the  privilege  is  not  founded  f^ie,  but  upon 
upon  the  clecSlion,  but  upon  the  property  in  and  ownerlliip  he  has  he\^rof  th 
of  the  eftate.  eftate. 

If  a  man  fcifed  of  an  advowfon  be  likewife  incumbent  of  tlie  If  ^.  feifedof 
living,  and  devifes  the  advowfon  upon  his  death,  the  devifee  advowfon  a? 
will  be  intitkd  to  nominate,  dcvu'l'^y'* 

the  devifee  on  his  death  Is  Intitlcd  to  nominate. 

But  then  it  is  obje£led,  that  Sir  IViUhm  Chr.ppcl^  ^c.  are  mere  owntr- 
truftees,  and  that  they  can  do  nothing    of   themfelves,    and  ^J'^'"J^'^^^J';;^^;; 
that  fomebody  muft  nominate  *,  why  then  Ihould  not  the  heir  fon  be  in  de- 
at  law?  for  this  plain  reafon,  that  if  the  ov/nerfhip  and  pro- "''^^'="'^»'^'*=*"^^y« 
pertyof  the  advowfon  is  in  the  daughters,  all  the  reft  is  a  con-  aUnrih'odd'*^ 
ll^quence  of  it*,  for  wherever  there  is  a  right  given,  to  fay  the  heir  n^ mnHie,  is  a 
is  intitlcd,  is  to  fay,  that  he  hath  a  riglit  to  the  fruit  fallen, 
without  having  any  right  to  the  tree,  or  tlic  foil  in  which  it       "^^"^•^  'P.- 
grows. 

It  has  been  faid  likewife,  that  ns  it  is  money,  and  a  mere  N.^rwiii  itmaloe 
perfonal  intcrcft,  which  is  given  to  the  daughters,  that  there-  diflcreqcc, 
fore  there  is  a  refulting  truft  for  the  heir  at  law  \  bur  whether  a       hi*!  dlj  llil 
man  has  an  advowfon  in  him  as  -.i  perfonalry,  or  a  realty,  it  will  vuwfjn  in  hinj 
make  no  difterence,  for  the  rijiht  of  prefentatiou  will  ccually  ^P'-"'^^'^'^->» 
belong  to  hnn. 

Becaufe  the  daugliters  have  the  money  arifing  by  the  falc,  it 
does  not  follow  that  they  have  nothing  elfe  given  them;  for  if 
giving  them  (q,  much  money,  gives  them  the  bjner:cial  intcrcft 
in  thp  advowfon,  every  thing  elfe,  that  is  a  confcc]ULnce  of  fnch 
intcreft-,  will  follow  upon  it ;  and  theri^forc  as  rhc  advov/fon  is 
the  daughter's  prcpcrty,  the  prefentatiou  is  a  beneficial  intcreft, 
and  will  likevv'ife  belong  to  them. 

It  is  objcded  too,  that  this  intcrcft  of  tlie  <laug]\tcrs  is  a 
contingency,  and  to  arife  .v;y/^//7r<>-,  but  I  am  clear  of  opinion, 
it  is  a  vefted  intcrcft,  for  the  produce  of  the  money  arifmg  by 
the  fale,  is  intended  for  a  maintenance  for  the  dauglucrs  wh® 
are  under  age,  though  net  payable,  liH  they  arrived  at  twenty- 
one,  and  this  is  nothing  but  a  regulation  and  direclion  for  t't'.c 

managing 


or  a  in.\)\ 


'  ^ttift  ana  CtuCces?, 

Hawkins -r^.   managing  of  the  eftate,  till  they  come  of  age;    and  it  has 
CHAPP£i.   j^gygj.         held  in  a  court .  of  equity,  to  alter  the  confl:ru£lion 
of  a  will. 

Trufteespoft-  But  it  is  faid,  the  daughters  take  nothing  till  the  fale,  and 
polling,  orac-  here  the  avoidance  is  before  the  fale,  and  that  the  delay  of  the 
fale  oT^ela^tes  truftccs,  in  the  fale  of  the  advowfon,  has  made  an  alteration  in 
devifed  to  them,  the  heir's  favour. 

will  make  no 

54teration  in  favour  of  the  heir  to  the  prejudice  of  ccfiulque  trujis. 

It  never  was  allowed  in  this  court,  that  truftees  poftponing  or 
accelerating  a  fale,  fliould  make  any  alteration  in  the  intereft  of 
the  cejlidque  trujly  becaufe  fuch  an  admiihon  would  be  putting  it  in 
the  power  of  truflees,  by  fraud  or  coliufion  to  deftroy  the  whole 
intention  of  a  teftator. 

It  has  been  faid,  that  if  the  heir  at  law  fhould  nominate,  it 
would  not  injure  the  daughters,  becaufe  the  advowfon  may  fell 
after  the  plenarty^  forafmuch  as  before,  and  fo  it  may,  but 
ftiil  it  might  be  fold  for  kfs,  and  if  the  daughters  difpofe  of  the 
prefentation,  they  m..y  for  pradential  reafons  infert  an  old  life, 
and  tlien  it  would  certainly  fell  for  more  than  if  there  was  a 
young  one  ;  and  therefore  I  fliall  not  afTume  to  myfelf  a  power 
of  giving  away  the  right  of  the  daughters,  upon  a  bare  ^pof- 
£  ^24  3  fibility  that  the  heir  at  law's  prefenting  will  not  turn  to  their 
difad  vantage. 

I  am  therefore  of  opinion,  that  the  legal  and  equitable  eftate 
are  devifed  away  by  the  will,  and  the  ownerQiip  in  equity  veited 
in  the  ceftuique  trujis  of  the  furplus,  and  that  the  nomination  to 
the  prefent  avoidance  follows  fuch  equitable  ownerfhip  of  the 
advowfon. 

His  LordJJnp  therefore  ordered  the  bill  to  ftand  difmiffed^  and 
the  injunction  upon  the  truftees  to  be  dilToived, 

M^rc£thei2th,  HopVmsTiXi^s  Dare  v.  Hopkins, 

J738. 

Vide  title  Remainder, 


(C)  Of  frujls  to  attend  the  Inheritance, 
Vide  title  Creditor  and  Debtor^ 


(D)   Trufees  how  to  ac count ^  and  what  Allowances  to  have^ 


Eafler  Term,  1737. 

Jachfoft  V.  yachfon. 
Vide  title  Maintenance  for  Children, 
Vide  title  Fines  and  Recoveries, 
Vide  title  Evidence^  Witnejfes,  mid  Proof, 


CAP,    CXXL  f  t525  3 

eioUmtarp  Decs. 

(A)   T"/^'^  EffecJ  thereof 

Alter  Hilary  Term,  17360 
O.v^j'  V.  Zf^-  (i). 

T  0  RD  Chancellor  faid  in  this  caufe,  he  did  not  r-ememher    Cafe  1'^'^. 

that  this  court  ever  decreed  a  voluntary  conveyance  to  be  The  court  wUi 
delivered  up  to  a  purchafer,  upon  a  valuable  confideration,  un-  not  decree  a  vo- 
lefs  it  appears  there  are  fome  circumftances  of  fraud,  attendant  ^"""^^'y  conv-e^-* 

rl  '  ance  to  be  de- 

upon  fuch  conveyance  (2)  :   a  cafe  was  mentioned  to  be  deter-  livered  upto 
mined  by  the  late  Mafter  of  the  Rolls,  vi^hcre  a  voluntary  con-  purchafer,  ©a 
veyance  was  decreed  to  be  delivered  up,  though  no  circum-  fidiacion*^*^!- 
ftance  of  fraud  appeared,  icf^  obtainei  ty 

fr..uJ. 

(i)  Lt<  the  elder  leafed  the  premifTes  and  abfolut^ly  purchafed  thcfe  premifles 

ill  quellioii  to  one  ^/e^z^^y//,  who  in  con-  for  a  valuable  confideration  ana  vvidiouc 

lideration  of  the  natural  afFedion  he  bore  notice  of  the  fetclt-ment  or  mortgage, 

his  daughter  the  wife  of  Lff  the  younger.  Decreed^  that  the  iruitee  Ihou Id  convey 

and  in  confideration  of  5      paid      l.ce  the  legal  eltate  to  the  purcliuivrr,  ihui  the 

the  younger,  afiigned  over  the  leaie  to  J'cttknient  JJ^oidd  be  dclivtytd  fp,  and  that 

him.    This  Icale  wr.s  aftf.r  the  moniage  Lee  the  younger  Ihould  p.:y  erf  the  ir.orC'* 

afiigned  to  a  trullec  in  trult  for  Lee  the  gage   money.      Rt^.  L:6,   '73^-  f*-'* 

younger  for  life,  remainder  to  his  wi/e  188. 

for  life,  remainder  to  the  i.Tuc  of  the  (2)  Sec  Doc  v.  R.v.tJiJ^e ,  Ctfur.  7^:5, 

marriage.    The  premillcs  were  alfo  fub-  IFa'k.i  v.  Bwisws^  a.ttf  cp^, 
jcd  CO  a  mortg-'.gc.    Qxk^  con  traded  fcr 


hectmher  the 
5ch,  1739- 

Cafe  284 . 


A  voluntary 
deed  kept  by  a 
perfon,  and  ne- 
ver cancelled, 
will  not  hz  fet  aTide  by  a  fubfequant  will  (2) 


Boughton  V.  Boughton  (l). 


T  ORD  Chancellor:  The  firil  queflion    in    tlils  caufe  Is, 
Whether  a  will  can  have  any  effedl  to  revoke  a  voluntary 
deed  which  was  previous  to  it  in  time,  and  which  is  formal  as 
to  the  execution,  bat  very  informal  as  to  the  feveral  parts  of  it. 


The  cafe  which  has  been  cited  before  Lord  Macclesfield^  of 
Naldred  and  Gilkamy  I  TVms»^']^.  is  not  apphcable  to  every 
cafe»   but  was   dependant    upon    particular   circumftances : 
There  an  old  woman  had  executed  a  voluntary  deed,  which 
«^  (he  kept  by  her,  her  nephew  furreptitioufly  got  a  copy  of  this 
*^  deed,  the  old  woman  afterv/ards  deftroyed  the  original  :  it 
was  heard  firil  at  the  Rolls,  when  the  late  Mafter  decreed, 
that  as  the  original  was  loft,   the  copy  fhould  fupply  the 
place  of  it,  and  be  efFe6lual  for  the  purpofe  intended  by  it; 
an  appeal  to  Lord  Macclesfield,  and  he  reverfed  the  decree, 
for  he  faid  he  would  not  eftabUfh  a  copy  furreptitioufly  ob- 
tained,  but  left  the  party  to  his  remedy  at  law,  and  that  the 
"  keeping  the  deed  by  her,  implied  an  intention  of  revoking.** 


(l)  A  confiderable  real  ellste  was  fet- 
tled on  E.  Boughion  for  life,  remainder  to 
his  ifTue  male,  remainder  to  himfelf  in 
fee,  charged  with  a  rent  charge  to  his 
wife  for  life,  and  with  terms  for  raifmg 
portions  for  younger  children.  E, Bough- 
ton having  iflue  five  daughters  and  no 
fons,  and  being  pofleffed  of  a  confidera- 
ble perfonal  eflate,  made  an  inftrument 
dated  15th  of  Feimary  ly^^,  in  thefe 
words,  *'  Whereas  1  have  heretofore  by 
**  feveral  letters  promifed  a  certain  gen- 
**  tleman  3000/.  down  with  my  daugh- 
**  icrJlnna,  and  my  eftate  at  my  death 
**  if  he  fhould  change  his  name  to  Bou<yb- 
'*  ton;  but  he  has  affronted  me;  and 
"  left  I  Ihouid  die,  ;ind  they  fliould  be 
**  taken  advantage  of,  I  do  charge  all 
*^  my  ellate  with  4C00/.  a-piece  to  all 

my  children,  and  100/.  to  my  filler 
«*  Ccoke,  and  500/.  a-piece  to  her  two 
*'  fons  ;  and  I  do  hereby  bind  myfelf, 
**  my  heirs  and  afligns  in  25,000/.  to  all 
"  of  my  daughters  to  be  paid  to  them  at 

my  death,  if  all  my  real  and  perianal 
<*  eftate,  (but  what  is  charged  to  my 

filler  and  her  fons)  lhali  not  be  divid- 
**  ed  equally  among  them.  Vv'itnels  my 
«*  hand  and  leal.  E.  Btughton,^^ 
Afterwards  E.  Boughto7i  made  a  will  to  a 
very  different  eflcd,  and  died  lea^ino- 


his  faid  daughters  and  no  fons.  The 
plaintifFa  the  daughters  now  brought 
their  bill ,  when  his  Lordfhip  declared, 
that  the  deed  of  the  15th  February 
1733,  is  well  proved  and  ought  to  be 
ellablifhed,  and  that  the  fame  is  not  re- 
voked by  the  fubfequent  will ;  and  de- 
creed, that  the  refidue  of  the  perfonal 
eltnte  (after  payment  of  debts,  ^c.') 
fliould  be  applied  in  payment  of  the 
faid  100/.  to  Coolct  and  500/.  a-piece 
to  her  tWD  fons,  and  then  be  divided  be- 
tween the  plaintiffs  ;  and  that  the  real 
eflate  (fubjed  to  the  rent-charge  to  the 
wife)  fhould  alfo  be  divided^mong  them. 
Reg.  Lib,  A.  1 7 3^9.  fol.  41,  But  fee 
Birch  V.  Blagrave^  Atnh.  264. 

(2)  Fillers  M.  Beaumont t  I  Vern.  lOO. 
So  a  fubfequent  voluntary  conveyance 
fhall  not  fet  afide  a  voluntary  fcttlement. 
A  Hen  V.  Arrjie^  1  Fern^  £65.  Clavering 
V.  Clavering t  2  Fern.  473.  Young  v. 
Cottle.,  1  P.  VF.  102.  But  equity  will 
not  carry  an  agreemcm  into  exccuiioH 
without  a  -vnluahU  or  meritorious  confide- 
ration.  Colinay  v.  Sorrel,  Bro.  Cha.^ 
Rep.  12.  See  JFiUiamfon  v.  Codrniglor't 
iFefi^iz.  So  a  fraudulent  deed  is  no 
revocation  of  a  prior  will.  Hawes  v. 
U'yaity  3  i>/£».  Cha.  Rep.  156. 

But 


But  in  the  prefent  cafe,  here  is  a  voluntary  (le^  wljjioiit  Wrought  on  v. 
power  of  revocation,  not  at  all  unfair,  but  onl^jfegt:^y  him,  oughton. 
and  never  cancelled. 

The  will  is  no  more  than  voluntary,  and  as  there  Is  no  cafe 
■  vi'here  a  voluntary  fettlement  has  been  fet  afide  by  a  fubfequent 
will,  this  no  longer  remains  a  queftiori. 

The  next  queSion  is,  upon  the  conftru6lion  of  the  deed  of  [  625  J 
fettlement. 

I  take  it  that  the  grantor  of  this  deed  imagined  that  4000/.  A  father  by  fet- 
a-piece  to  his  five  daucrhters,  would  exhauft  his  whole  efiate,  but  ^^^^^^^  S":^"" 

^         .,  '    n      i  r    1  r  to  his  five  daugh« 

to  provide  againit  the  event  ot  the  rehdue  s  being  or  a  greater  ters  4000/  a- 
value,  he  binds  himfelf  in  25^000/.  to  fecure  the  furplus  to  his  piece*  but  to 
daughters,  over  and  above  the  20,000  /.    This  is  a  deed  folemnly  threvenfof  the 
executed,   figned  and  fealed,  and  mull  therefore  be  looked  upon  refiduc's  being  - 
in  nature  of  a  bond  to  the  daughters,  and  will  certainly  take    greater  value, 
place  againft  all  voluntary  claimants  ( i )  ;  but  creditors  for  a  ^^"qq^'JI'^J^^^"^ 
valuable  conhderatlon,  would  be  preferred  to  it.  cure  the  furplus 

£>ver  and  above 
the  2o,coo/. 

This  muft  be  confidered  in  the  nature  of  a  bond  to  the  datighters,  and  will  take  place  againft 
all  voluntary  claimants  j  otherwife  as  to  creditors  for  a  valuable  confideration. 

(1)  See  ^arJ  v.  Lant.  FreXha,  l82. 


CAP.  CXXII, 

Vide  title  Catching  Bargautt  ^ 

JSx  parte  Thompfon. 

I^u/e  title  Banlrupt,    tinder  the  Divjion,    Rule  as  io  Drawers    J""ethe  4t]j, 
and  Indorfen  of  Bills  of  Exchange. 


CAP.  cxxiir. 

(A)  The  Pciuer  of  this  Caurt  over  the  Prerogatrje  OJfi 
(13  J  The  Falidity  of  a  Probate ,  where  examinable^ 


Vol.  I, 


:Ike '.Power  cf  this  Court  over  the  Prerogaitve  OJpc^* 

■.;.'!/!'"•'  -  ■ 

33d,  Frederick  v.  Aynjcomher 

Cafe  285^  pHILLIP  Aynfcombe  devifed  all  his  real  eftate  to  the  defend- 
S.  C.  cited  ill  fee,  by  a  will  executed  at  Bullogne\  the  defendant^ 

Amb.  345.  after  the  tePcator's  death  proved  the  will  in  common  form,  and 
not^S^P*^  39^'  the  original  will  was  depofited  in  the  prerogative  court  of  Can^ 
Where  a'perfon  terhury  :  John  Hill  one  of  the  witnelles  refides  altogether  at 
is  fole  de%'ifee  of  Bullcgue^  and  the  defendant  cannot  get  him  to  come  from 
and  onto?  the'  ^^^^nce,  and  therefore  necelTary  he  fhould  have  a  commilTion  to 
wit^efles  to  the  be  executed  there,  to  examine  the  faid  v/itnefs,  to  prove  the  will, 
will  refides  ai-  having  brought  a  bill  here  to  perpetuate  the  teftimony  thereto  \ 
upon  a  commif-  execution  of  which  commifTion  it  will  be  likewife  necef- 

fion  granted  to  fary  to  have  the  faid  will ;  and  application  having  been  made  for 
witneft^  the^  prerogative  office  to  deliver  out  the  original  will  to  be  proved 

court  will  at  the  Bullogne,  the  Reglller  of  that  court  refufed  to  deliver  it  upon 
fame  time  make  any  fecurity  whatever,  for  the  return  of  it,  but  infilled  to  fend 
tL*^ori-?nS  will  ^  J^elTenger  of  their  own,  which  wdll  put  the  defendant  to  a 
be  delivered  out  confiderable  cxpence. 

by  the  proper 

officer  of  the  prerogative  court,  to  a  perfon,  to  be  named  by  the  party  praying  the  csmmiffion,  in 
order  to  be  carried  out  of  the  kingdom ;  he  firll  giving  fecurity  to  be  approved  of  by  the  judge  of 
the  prerogative  court,  to  return  the  fame  (i). 

It  was  therefore  moved  by  Mr.  Murray,  that  a  commifllon' 
might  go  to  examine  witnefles  at  Bidlogne  in  France,  and  that  the ! 
Regifter  of  the  prerogative  court,  or  the  record  keeper,  may  forth- 
with deliver  out  to  the  defendant  the  original  will  of  Phillip  AynJ» 
comhe^  upon  the  defendant's  giving  a  reafonable  fecurity  to  return 
the  fame,  after  executing  the  commilTion  upon  the  fuggefliion, 
that  Hill  refided  wholly  there,  and  is  in  fuch  circumftances  as 
will  not  allow  him  to  come  to  England* 

Lord  Chancellor  direfted  that  the  defendant  be  at  liberty  to 
take  out  a  commiinon  to  examine  his  witnefs  in  Bidlogne,  in 
order  to  prove  the  v/ill,  and  it  appearing  that  the  defendant  is 
the  only  devifee  who  can  claim  any  real  eilate  under  the  will, 
ordered  the  original  v/ill  to  be  delivered  out  by  the  proper  of- 
ficer of  the  prerogative  court  to  a  fit  perfon  to  be  named  by  the' 
defendant,  in  ordqr  to  be  produced  at  the  execution  of  the 
faid  commiffion  5  fuch  perfon  firft  giving  fecurity  to  be  approved 
of  by  the  judge  of  the  prerogative  court,  to  return  the  fame  in 
three  months  from  the  delivery  of  the  fame  to  him  (2). 

His  Lordfmp  alfo  direded  (as  there  have  been  precedents  of; 
wills  being  delivered  out  of  the  prerogative  court  upon  trials  ai;  I 
[  628  ]    alTizes  where  they  were  neceiTary  to  be  read  at  fuch  trials,  to 
fave  the  expence  of  the  Regiiler  cf  the  prerogative  office  at-| 
tending)  that  tlicfe  precedents  be  fearched,  and  this  order  to  be  I 

(l)  See  TVilliams  v.  Floyer,  Amh.  34  3.        (2)  Reg,  Lib.  A,  IJ^^,  foh  52. 
Lake  v.  Caufefield,  3  Byq,  Cka.Rcp.  ^6^. 
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drawn  conformable. to  tKem,  and  if  there ihould  be  aii^' jfe^iUt"'®^ 
as  to  the  fecurity  for  the  fafe  cuftody  and  return  of  the- that  " 
it  fnall  be  referred  to  a  Mafter  in  Chancery  to  fetrlg^|lid' a'dj  qrit 
the  fame.  'fc  -  ' 

If  the  defendant  had  not  been  the  fole  devifee  of  the  real 
eflate,  but  there  had  been  other  perfons  under  the  will  in^er^^ 
efted  in  it,  and  they  had  refufed  their' confent,  he  fhouid  not  " 
have  made  this  order,  becaufe  the  taking  a  will  out  of  the  king- 
dom is  different  from  any  former  cafes  in  this  court;  they  have 
gone  no  further  than  ordering  them  to  different  parts  of  England, 

Lord  Alacclesfield,  in  a  motioil  of  this  kind,  made  an  order  m,       .  a 
1  .  ,  V  .,1  1  -a  court  of 

upon  the  prerogative  court  to  deliver  a  will  to  the  reguier  chancery,wherc 
office  in  Symond's  Imty  to  lie  there  till  the  court  of  Chancery  neceiT.ry,  will 
fiiould  have  done  with  it,  and  find  at  the  fame  time,  with  fome  ^'"^.onth^br^Tga-^ 
warmth,  that  he  thought  his  ofhcers  of  equal  credit,  and  as  fit  thje  office,  co  de- 
to  beintrufted  with  the  cuftody  of  the  will  as  theirs,  or  any  other  ^'^er -iwiii  toche 
office  whatever.  ^        _  ^Sjmond^s  inn, 

and  to  lie  there  till  the  court  of  Chancery  has  no  farther  occafion  ior  it. 

N,  B,  I  was  informed,  by  a  gentleman  of  the  bar,  that  The  court  of 
there  was  another  motion  of  this  kind,  in  the  time  of  Lord  Chancery,  upon 
Chancellor  21^/^^?^,  in  the  c-^wi^     Morfe     Roach  {i)^  who  or-  ^Tpr^er.gadl^'^ 
dered  the  prerogative  court  to  deliver  a  will,  to  be  proved  in  office  zo  deiiver  a 
GlouceJlerJInre,  under  a  commiffion   from    the  court  of  chan- 
eery;  and  though  it  vi^as  ftrongly  infiited  upon,  on  the  behalf  under  a  4rnmT/- 
of  the  prerogative  ofHce,  that  one  of  their  ofBcers  fhouid  at-  fjon  from  the 
tend  the  execution  of  the  commiffion,  yet  he  abfolutely  denied  ly^'an";!  ^o^f^^^' 

not  I'uffer  an 

officer  of  the  prerogative  office  to  attend  the  execution  of  the  commiffion. 

(1)2  5"^.  961.  S.  C. 


(B)  The  Falldiiy  of  a  Prolate^  ivhere  examhiahle, 

Sheffield  v.  The  Dutchefs  of  BudinQhamfljire,  OBober  tlis 

*^  6  ,  ^^j^^  ^^^^^ 

THE  bill  was  brought  by  Mr,  Sheffield  againfl;  the  de-  Cafe  286. 
fendant  the  Dutchefs  of  Buchinghamfiire,  for  a  perpe- 
tual injun£lion  to  all  further  proceedings  in  the  fuit  in  the  A  bill  for  a  pcr- 

.  c  ^.  .  «.  pct.jalinjundlon 

prerogative  court,  lor  controverting  or  calling  in  queition  tiie  \^  ^^  jy  piocccd- 
will  and  codicils  of  John  late  Duke  of  Buchinghajnjljirfy  after  inys  in  the  prc- 
the  determinations  already  had,   and  opinions  given  by  the  yot^^'ve  court 

J  '  ^  o  J  ioicontrpvLTUng 

court.  thr  will  and 

codicils  of  ■/'ti6'> 

Duke  of  Bucktnghamjhirt,  afcer  the  determinations  alixaiy  had  ;  thi  injunBljn  hefart  gnnttd  rruJe  ^tr- 
pttuaL 

Lord  Chancellor :  After  hearing  the  cafe  elaborately  argucv-^,      [  629  ] 
I  am  of  the  fame  opinion  as  when  I  granted  the  injun£lion,  and 
the  caie  not  being  -altered,  the  fame  rcafons  continue  for  making 
it  perpetual. 

T  t  %  Three 


629  2E5ni. 

SHEFFiEto         Three  queftions  anfe  in  this  cafe. 

'B^cKit^HAM-  this  queflion  has  been  already  determined,  or  which 

sHifiE.       is  the  fame  thing,  whether  the  \^\xlQh.^\^  oi  Buchingha-mJIxirei^ 
concluded  as  to  this  point  ? 

Secondly^  If  this  queflion  has  been  determined  cn  proceedings 
in  a  proper  court  ? 

Thirdly^  What  will  be  the  confequences  of  granting  or  not 
granting  it  ? 

The  firft  depends  on  feveral  fa6ls  and  proceedings  in  this 
court,  and  admilFions  in  her  Grace's  anfwers.  Two  bills  have 
been  brought  by  the  late  Duke  of  BucVinghamJljirc^  Edmundy 
and  Pvlr.  Sheffi.eld  \  both  of  them  fuggeft  the  will  and  codicil  to 
be  duly  executed,  and  both  to  be  duly  proved.  The  DiUchefs 
was  defendant  to  both  the  bills,  and  fiys  in  her  anfwer  ilie  be- 
lieves them  both  of  the  Duke's  own  hand  writing,  and  infifts 
on  and  claims  legacies  under  them. 

The  will  and  codicil  have  been  both  proved  in  this  court  by 
witneiTes  examined  on  the  part  of  tiie  Dutchefs,  the  caufe  heard,, 
and  the  court  have  declared  the  will  and  codicil  to  be  well  proved, 
and  decreed  the  trufts  of  ihem  to  be  performed,  and  thofe  truils 
relate  as  well  to  perfonal  as  real  eflate. 

The  perfonai  eftate  has  been  laid  out  under  the  decree  of  this 
court,  and  tv/o  great  purchafes  alfo  made  under  the  dire61:icn 
of  the  court,  and  with  the  acquiefcence  of  all  proper  parties,,  and 
a  conveyance  executed  to  truftces,  and  likewife  an  order  pro- 
nounced for  approving  of  the  purcbafe,  and  a  quiet  enjoymerit 
by  the  Dutchefs  of  what  vv-as  given  her  by  the  will,  to  this  very 
time. 

After  Duke  Edmima^  deat'^j  there  was  an  appeal  to  the 
houfe  of  Lords  by  the  Dutchefs,  not  only' in  her  own  right, 
but  exprefsly  named  as  executrix  of  her  fon,  infilling  that  the'' 
court  had  m.iftakcn  the  conitruclion,  but  not  in  the  leali  com- 
plaining of  the  iovaridiryj  or  undue  execution  of  the  will  or 
codicil.  The  decree  of  the  court  below  was  affirm.ed  by  the 
Lords  in  i737«  ' 

I  am  of  opinion  therefore  that  by  this  feries  of  fa6^s  and  pro- 
ceedings the  Dutchefs  is  concluded,  unlefs  new  material  evidence 
appears. 

It  is  obje£l:ed  that  this  court  has  prefumed  the  will  and  codicil 
to  "be  well  proved  on  the  probate  only,  which  has  never  yet  been 
contefted  in  the  proper  court. 
Adm'fTron  by  a  But  it  is  not  fo,  ior  here  the  probate  has  been  ftrengthenec?  by 
party  concerned  admiffion  of  the  parties  concerned  ;  and  as  to  the  matters  of  ; 
h  ilron^er°han"'  ^^^5  udm[[fion  bv  a  party  concerned  (i),  and  v/ho  is  moft; 
int.h:idbt;ende-  likely  to  know,  IS  ftroiigcr  than  if  it  had  been  determined  b^, 
tcnriine;!  by  a     a  iurv,  and  facls  are  as  properly  concluded  by  admifrion  as  bfi 

jury,  and  fails         ^  ■  \  -  •         r  i  i     •  •     c  rC'l 

are^j;  prcocrly     ^  trial ;  as  m  wrus  Oi  error,  the  party  may  acmit  error  ni  iacr^| 
concluciedby  ad-  tlioui^^h  he  caunot  admit  crrc'r.  in  law  i  and  if  rliis  court  was  not 
n!_uaon,  as to  conclude  on  fuch  admiilions,  tiiere  v/ould  be  no  end  of  caufeSij 
here,  where  there  is  no  jury  at  the  bar.  .j 


(i)  S"e@       z  vol.  3.. 
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It  Is  obje^led  tlie  p^clmifTion  carries  it  no  further  than  the  pro-  Sheffteld  v. 
brtte  wouk!  g:o  of  ilfelf.  «  Dutchcfs  of 

rr    1  1     .  1      •  1  1  1  1  •  r  •  1      t  •  *5uCK:.-r,HAM- 

If  the  probate  mert-jy  is  produced,  and  notniiig  laid  aoout  1%  shjpk. 
this  court  nnifl  prefaine  it  good,  and  proceed  on  it  j  but  if  Wh'^i-e  pardos 
arties  are  difiatisfied  Vvdth  the  probate,  this  court  wiil  give  time  ^^5.^^^'^'*''^',^^'^ 
to  difpute  the  validity  of  it,  and  fufperid  their  determination,  this  ccurt  w'li 
till  it  has  had  a  trial  in  a  proper  court ;  as  in  the  cafe  of  Pain  '^-^P^-"-^  ^^'-eir 
.  Straitou,  the  court  voluntarily  gave  time  to  try  the  vaUdi^v, 
pon  fome  apprehennon  of  a  difference  betvvcen  the  probate  and  I'ecn  had  of  rhe 
longinal  wi]L  ''^'!.'"'': ^ 

But  here  the  cafe  is  very  different ;  the  party  in  this  cafe, 
Ifo  far  from  being  diffaiisfied,  that  at  tlie  time  of  admitting  the 
probate,  tlie  original  \.vas  prod':.ced^  and  thefe  rafures  appeared 
Ion  the  face  of  it;  and  tlien,  when  if  at  any  time  this  objeclion 
|to  the  bill  {hould  have  been  made,  they  allowed  the  will  well 
'proved. 

Secofid  qi/fjilon.  If  it  has  been  determined  in  a  proper  court  ?  It 
lis  infilled  that  the  validity  oPthe  probate  is  only  proper  to  be 
Idetermined  in  the  ecclcfiaflical  court,  and  that  nothing  done  in 
ja  temporal  court  can  conclude.  '  - 

It  is  true,  in  an  adverfary  way,  this  court,  or  a  court  of 
'law,  cannot  determine  the  validity  of  a  probate  of  a  will  or  co-  ivJrdT^rmine' 
dicil(i )-,  but  if  it  comes  here  on  an  incident  in  a  caufe,  and  that  the  validity  of  a 
incident  is  admitted  by  the  parties,  this  court,  or  a  court  of  Fobaie  advci-L- 
liaw,  may  determine  it,  and  hold  the  parties  bound  by  their  comes hlWind- 
admilTion  and  if  either  of  the  parties  would  afterwards  bring  a  dencaily,  and 
new  fuit  to  contefl'  that  determination,  this  court  would  cer-  ^^^^  i"'-'^«nt: 

admitted,  they 

tainly  grant  a  perpetual  injunaion.  iTi^y  ci.cermine 

it,  and  hold  the 
parties  bound  by  their  admiirioji. 

As  to  the  din:in£l:on  which  lias  been  offered  between  parties  No  diflerence 
admitting  things  proper  to  be  determined  by  the  court,  in  ti's^dmitting 
which  the  admilTion  is  made,  and  adrniffion  of  tilings  cognifa-  things  prop- r""  to 
Lie  in  another  court,  I  can  fee  no  dllTcreiu-e  if  fads  are  admit-  J^,  J,';^^^'^^"^*''^!^ 
'  ted,  and  the  parties  eftablifn  their  own  admilhons.  Difputes  J^iVh  th°e"ld-'™ 
about  probates  may  be  determined  by  a  decree  in  a  proper  court,  miflion  is  made, 
vet  under  the  direaion  of  this  court,  like  the  cale  witere  this  and  admiinon  of 
court  does  not  dired  anillue,  butgues  liberty  to  onng  a  new  ii.^.HuScr  courr, 
ejeftment-  bu:  ;ivc  cquiiiy 

But  what  properly  and  eff.aunlly  gives  this  court  a  jurif- 
diaion  here  in  the  prcfcnt  cafe  is,  the  in^JJ  declared  in  the  will, 
the  trulls  this  court  liavc  determined  on,  and  every  thing  that 
comes  in  by  incident  binds  tlie  parties. 

This  queaion  does  not  touch  or  impeach  the  jurifdi£lion  of 
the  ecclefiaftical  court,  as  in  the  cafe  of  a  proliibition,  where  if 
the  court  proceeds,  the  judge  is  guilty  of  a  contempt;  but  the 
r.junaion  Hays  the  party  from*  proceeding,  end  at  the  fame 
time  this  court  fuppofes  the  ecclefiallic.d  court  to  have  jurif- 
diaion,  but  does  not  think  proper,  from  fome  collateral  clr- 

(i)  See  Bmiet  v.  FaJc  poll  2  vol.  324. 

^  '  T  t  ^  cumUancc.^, 
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Sheffield  v.  cumftances,  to  fufFer  the  party  to  apply,  and  take  the  benefit  of 
Dutchefsof    that  jurifdi£lion. 

Thirdly,  as  to  the  confequences  of  granting  the  injundion  or 
not. 

It  is  objected,  that  this  cafe  is  not  a  proper  one  for  a  perpe-* 
tual  injun£lion  ;  that  here  is  no  vexation  or  multiplicity  of  trials, 
but  that  is  not  the  only  ground  the  court  proceeds  on  in  granting 
injunctions,  tho'  in  mere  legal  titles  it  is  fo  :  It  was  not  the 
ground  in  the  cafe  of  Acherly  v.  Vernon^  or  of  Cahert  v.  Colby, 
Vv^here  in  each  there  was  only  one  trial. 

New  matter  is  the  only  folid  ground  of  conteftin'g  this  will, 
and  if  there  had  appeared  any  new  material  fadls  and  evidence 
fince  the  bft  hearing,  I  fliould  not  have  granted  the  perpetual 
injunction  ^  but  the  rafures,  objected  to  now,  did  appear  on 
the  face  of  the  will,  nor  is  there  any  pioof  that  the  Dutchcfshad 
no  knovvledge  of  them  till  after  the  hearing,  nor  is  it  difputed 
but  that  the  rafures  and  interlineations  are  of  the  Duke*s  own 
hand  writing. 

Jf]  hifait,  till-  As  to  a  new  right  accrued  to  her  Grace  as  executrix  of  her 
lejs  there  is  revj ^  foR.  that  makes  no  alteration  widi  iti:^c<]  to  the  confeqaences 
^cfcldbipn,'\z  ^'  of  the  prefent  queftlon  he  was  o(  ur^J  by  the  decree  \  unlefs 
bound  by  acie-    there  is  Hcw  matter,  or  fraud  and  rciiufion,  ati  inrant  is  bound 

cree  made  for  his 


jfhalJ  never  dif- 
vute  that  decree 


l>«.  efic- 'w^b  ^  decree  made  for  his  benefit  (i),  which  this  decree  plainly 

refpea'to  peiio-  vi'^is  j  and  as  to  perfonal  eftate,  uniefs  for  the  caufes  before  men- 

nalcftaie,excep;  tloned,  the  parol  never  demurs,  and  her  Grace  cannot  be  in  a 

for  the  caufes  ^^^^X^^  condition  than  her  fon,  for  if  a  decree  is  for  the  benefit 

beiore  mention-       ,        .    c  iii-        i-  n 

edj  the ^fl^-f?/  of  an  infant,  and  he  dies,  his  executor  fiiall  never  diipute  that 
never  demurs.  decreCp  tho'  it  may  be  for  the  advantage  of  the  executor  fo  to  do. 
Where  there  is  But  here  have  been  afts  done  by  her  Grace  in  this  capacity 
a  decree  '^^^^  fiucc  the  death  of  her  fon^  which  bind  her.  An  appeal  to  the 
fant,  and  he  dies,  houie  of  Lords  as  cxccutrix  of  her  fon,  and  infilling  on  and 
his  executor,     claiming  under  the  will  and  codicil. 

ovvri  adv^/-''  ^'^'^  authorities,  Achevley  v.  Venion  is  full  for  the  plain- 

tage  to  do  fo,     tiff,  uulcfs  ncv/  matter  had  been  {hewn  ;  and  Calvert  v.  Colby 
was  a  cafe  not  fo  ftrong  as  the  prefent. 

The  cafe  of  Montague  v.  Maxwell^  in  the  houfe  of  Lords 
1 7 15,,  cited  for  the  defendant,  does  not  come  up  to  the  prefent ; 
there  was  nothiiig  in  that  cafe  but  the  probate  fimply,  no  ad- 
million,  no  proof  in  this  court,  nor  any  a£ls  or  judicial  pro- 
ceedings here.-  In  the  cafe  of  Crompton  v.  Crompton,  there  w'ere 
only  extrajudicial  declarations. 

If  I  Vv^as  not  to  grant  this  injunftion,  many  inconveniences 
muft  neceffarily  arife  to  the  parties  ;  the  will  made  was  in  17 16, 
and  proved,  with  the  privity  of  the  Dutchefs,  in  17215  the  de- 
cree was  in  the  fame  year,  vaft  fums  laid  cut,  and  an  acquief- 
cetice  of  all  parties;  the  decree  afBrmed  in  the  houfe  of  Lords 
in  1737  ;  then  a  new  fuit  in  the  ecclefiaftical  court,  to  difi^ute 
the  will  on  the  fame  facts  on  which  the  precedent  determina- 
tions we're  had,  two  witneiles  are  dead,  v/ho  poffibly,  if  living, 
might  cftablifli  the  will  j  if  this  was  fuffered,  property  would 
Silver  be  fafe. 

(l)  See  Gregory  v.  MQiepworth.^  foft.  3  vol.  626, 
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As  to  the  truftees,  a£lions  at  law,  if  tlie  will  was  overturned,  Sheffield  v. 
iielit  be  brought  ae-ainft  them  for  a6linff  under  the  decree  of  „  Dutchefsof 
!us  court,  nor  would  it  be  m  the  power  ot  this  court  to  help  shire. 
hem. 

His  Lord/hip  therefore  decreed,  that  a  perpetual  injun6lion  ht 
Lwarded  to  flay  the  defendant,  the  Dutchefs  of  Buchinghai?ijhire^ 
rom  proceeding  in  the  prerogative  court  of  Canterbury^  or  in  any 
)ther  ecclefiaftical  court,  in  the  fuit  already  brought  by  her 

race,  or  in  any  other  fuit,  to  call  in  queftion  or  revoke  the  faid  pro- 
late of  the  will  and  codicils  of  John  late  Duke  of  Buckingham^ 
hire  her  late  hufband,  or  to  have  the  fame  declared  null  and  void, 
3r  that  it  may  be  pronounced  that  the  fald  Duke  died  inteflate  % 
and  as  to  the  cofts  of  this  fuit,  his  Lordfhip  gave  none. 

Vide  title  Legacies,  under  the  Divifion^  Ademption  of  if. 

Vide  title  Evidence,  Witnejjes,  and  Proof,  under  the  Vivifwn, 
Where  parol  or  collateral  Evidence  will,  or  will  not,  be  admitted 
to  explain,  confirm,  or  contradict  ivhat  appears  on  the  Face  of  a 
Deed  or  JVilL 

Vide  title  Power,  under  the  Divifion,  Of  the  right  Execution  of  a 
Power ^  and  where  a  DefeB  therein  will  be  fupplied. 


CAP.  CXXIV. 

Vide  title  Evidence,  JVitneJps,  and  Proof 

CAP.  CXXV. 

moi^s  of  Ifmi'tatfon. 

Vide  title  Devifes, 
CAP.  CXXVL 

Vide  title  Expoftion  of  JVords„ 
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CAP.  CXXVIL 

umt 

(A)  Of  the  De  Homine  Replegiando,  and  its  Effe^s^ 
Marchy  the  22d,  I'j^S-j^ 
Trebkcock's  eafe. 


The  wrlti/f  ^5-     A   Motion  to  difchargc  an  order  for  fuperfeding  a  writ  de  ho-^ 

h  a,,  oi-.final      *  ^'  ^'"^  replegiando 


wric,  andthc  Lord  Chancellor ^  "^xht  writ  de  homine  replegiando  is  an  original 
|)=triy  may  fue  it  wril,  and  the  party  may  fuit  it  of  right,  and  granted  here  on  a 
^      -  motion  or  petition,  without  fhewing  caufe. 

It  is  properly  returnable  in  the  courts  of  law,  and  may  be  there 
declared  ppon  j  and,  as  it  is  remedial,  the  defendant,  againfl 
whom  it  is  fued,  is  obliged  to  afhgn  fome  caufe  why  he  does 
not  comply  with  the  writ. 

Therefore  after  it  is  fued,  I  do  not  know  that  I  can  fuperfedq 
it,  and  if  the  party  who  fues  out  the  writ  is  not  intitled  to  it,  it 
mufl  be  pleaded  to  below  j  in  this  cafe  it  is  the  writ  of  the  infant, 
and  there  is  no  fuit  about  the  infant  here,  and  therefore  the  or- 
der made  to  fuperfede  the  writ  muft  be  difcharged. 

It  might  be  other  wife,  if  the  infant  was  in  court,  by  being  a 
party  to  the  fuit  here. 

If  this  writ  is  brought  by  an  infant  againft  his  teftamentary 
guardian,  or  by  a  villain  againft  his  lord,  I  think  they  may 
plead  the  fpecial  matter  to  the  writ,  and  defend  themfelves  at 
law. 

His  Lordjldip  granted  the  motion. 


V-id€  title  2>le  e^^eat  Regnot 
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TABLE 


Abatement  a«t>  iEetjilJoj. 

WHETHER  bankruptcy    is  an 
abatement,  fee  note  i.  Pa^^e  263 
■See  under  Supplemental  Bill  2^1 

What  Jhall  he  a  pood  Bar  to  a  Demand  of 
a  general  one , 

Where  a  bill  for  a  general  account,  and 
.  deiendant  inuHs  on  a  Hated  account, 
il  is  p)!ma  /acie  a  bar  to  a  gfiicral 
one  till  particular  errors  are  alli^ncd 
to  the  ftated  account  i 

It  will  not  fupport  a  Ihted  account  to 
ajk^ige  there  has  b^en  a  dividend 
nwde  between  the  parties,  for  a  di- 
vidend may  be  made  fubjed  to  an 
account  to  be  afterwards  taken  ibid. 

^ncmpti'cu.  See  ^legacies. 
5llt)miiuavatiou.    See  tit.  Cjcccutcjc 

5llDmi'0XOn.    See  ai5Ul,  under  Bi!h  of 
DiiiO'Vcry,  ^c.  2.^8 

JSlDbolafon.  See  dull  ami  CruGccs, 

under  Rifuliiji^  Trujts,  aiul  Jht^^s  by 
ImplicatiQr^, 


Agreements;,  ^rticlc^,  anD  Coljc- 

j^greements  avd  Coz  ev.r.r.ts  i-J/ich  owiht  t9 
be  ptrjovnicd  in  fpccie. 

See  tit.  Ccnbc;.Mi:c:^,  Fraudulent, 
See  tit.  purc!;nrc. 

A  court  of  equity  is  very  delirous  of 
laying  hold  of  any  jult  ground  to  carry 
agreements  into  execution,  rriiide  to 
eitabiiih  (he  peace  of  a  fan:^.ily  and 
wheie  it  appears  that  fuch  agree- 
ments are  entered  into  with  a  view  of 
iaving  the  honour  of  a  faniily,  and 
are  reafonable  ones,  the  court  will, 
if  poffible,  decree  a  performance 
From  page  2  to  6 

An  infant  may  have  a  decree  upon  any 
matter  ariiing  on  the  Hate  of  his  cafe, 
though  aot  particularly  prayed  by 
his  bill  '  ^ 

Wher^Mherc  is  an  agreement  to  fufler 
a  recovery,  and  ufes  are  declared, 
ttiough  it  is  fuffercd  at  a  dilFerent  time 
from  the  recovery,  covenanted  so  be 
fuftered  ;  yet  if  no  fubfcqucnr  decla- 
ration of  ufes,  i:  will  enure  to  the 
ules  lb  declared  j 

Where  there  is  a  d  cd  to  lead  the  ufes 
of  a  recover/  i  i.s  not  in  ihc  power 
of  tenant  in  taU  i'o;  e  todrcU  c  new 
ufes  ;  but  fuch  iu  >Jci;urnt  declai.iiioii 
mull  be  by  all  th."  |ajiic3  concCfnca 
in  iiiteicll  ih:j. 

T.I; 


The  exprePijon  in  the  countcfs  of  Rut- 
land's cafe,  5  Co.  that,  nvbllji  it  is  di- 
re ^ory  oTiIy,  new  ufes  may  be  declared, 
means  chat  as  the  ufes  muli  arife  out  ' 
of  the  agrceinent  of  the  parties,  they 
by  mutual  conlent  may  change  the 
ufes  Page  7 

Where  a  court  of  law  or  eqaity  find  that 
the  general  and  fubftantial  intent  of 
the  parties  was,  that  the  ellate  fhould 
pafs,  they  will  conftrue  deeds  in  fup- 
portofthat  intention  different  from 
the  formal  nature  of  thofe  deeds  them- 
felves  8 

Where  there  is  a  recovery  for  flrength- 
ening  the  title  of  a  purchafer,  with  a 
declaration  of  the  ufes  to  him  and  his 
heirs,  notwithllanding  a  precedent 
one  to  different  ufes,  it  will  notenure 
to  make  good  fach  former  declara- 
tion, but  the  ufes  of  the  purchafe 
only  Hid, 

If  tenant  in  tail  makes  a  leafe  not  war- 
ranted by  the  ilacute,  and  fufters  a 
recovery,  it  lets  in  the  leafe  and 
makes  it  good  ;  the  fame  as  to  a 
judgmentj  rtatute,  or  bond  ibid.. 

The  iffue  of  tenant  in  tail  by  virtue  of 
the  ftatute  de  donis  may  avoid  a  prior 
leafe,  charge  or  eltaie  made  by  him, 
but  not  he  himfelf ;  but  when  by  the 
recovery  he  has  gained  a  fee,  the  iffue 
being  barred,  ail  the  reafoning  for 
their  avoiding  eltates,  ^c,  made  by 
him  ceafes  9 

Where  a  tenant  in  tail  fulFers  a  recovery, 
he  by  conftru£tion  of  law  is  in  of  the 
old  ufe,  and  the  ellate  is  difcharged 
ofthe  ilatute  de  donis  ibid. 

Where  there  is  a  valuable  confideration 
for  an  agreement  on  all  fides,  there 
is  fufiicient  ground  to  come  into  a 
court  of  equity,  but  a  taere  volun- 
teer not  izi titled  to  come  here  for  an 
execution  of  an  agreement  10 

An  agreement  upon  a  fuppcfition  of  a 
right,  though  it  may  afterwards  come 
cut  on  the  ether  fide,  is  binding,  and 
.fnall  not  prevail  againd  the  agree- 
meht  of  the  parties  ibid. 

/.s  to  agreements  made  under  parental 
influence  10 

By  a  fettlement  before  marriage  fecuri- 
ties  for  money  belonging  to  the  vv'ife 
were  adigned  to  a  trullee,  to  be  laid 
out  in  the  purchafe  of  freehold  lands, 
to  be  fettled  among  other  ufes  to  the 


"iirll  fon  in  tail  male,  with  like  re- 
-iriaindcrs  to  the  feccnd  and  other  fons, 
remainder  to  the  heirs  female;  the 
father  and  mother  both  dead,  leaving 
twofons  more  befides  the  plaintiff  and 
four  daughters  ;  the  eldeft  fon  now 
prays  by  his  bill  that  the  fureties  may 
be  affigned  to  him,  being  tenant  in 
tail,  and  not  laid  out  in  land,  on 
the  brothers  and  fillers  appearing  in 
court,  and  confe7itingi  the  truftee  was 
direO.ed  to  transfer  the  fecurities  to 
the  plaintiff  Page  1 1  note  i 

Though  the  vendor  of  an  eftate  does 
not  produce  his  deeds,  or  tender  a 
conveyance  within  the  time  limited 
by  the  articles,  the  court  does  not  re- 
gard this  neglect,  but  will  decree  a 
fale  '  ibid. 
And  fee  the  cafes  in  notes 

Parol  Agreements i  or  fuch  as  are  nvithin 
the  Jiatutc  of  Frauds  and  Perjuries, 

A.  agrees  for  the  purchafe  of  an  eftate, 
but  the  agreement  not  reduced  into 
writing,  though  A.  in  confidence 
thereof  g've3  orders  for  conveyances 
to  be  drawn,  and  went  feveral  times 
to  view  the  eftate,  this  court  will  not 
carry  fuch  agreement  into  execution, 
and  the  Hatute  of  frauds  may  be 
pleaded  to  a  bill  brought  for  that 
purpofe  12 

A  letter  is  not  fufficient  evidence  of  the 
agreement  uniefs  the  terms  of  the 
agreement  are  mentioned  therein; 
but  where  a  man  takes  pofleffion,  or 
does  any  adl  of  the  like  nature  in  pur- 
fuance  of  an  agreement,  this  couVt 
will  decree  an  execution  of  it  ibid. 
See  notes  i,  2,3. 

A  performance  of  an  agreement  only  of 
one  fide  is  not  la  dil'penfation  of  the 
ftatute  of  frauds  and  perjuries  499 

Voluntary  Agreements ^  in  nohat  Cafes  to 
be  performed, 

A  fettlement  after  marriage,  in  confide- 
ration of  a  portion  paid  by  the  wife's 
father,  good  again  ft  creditors  13 

A  fettlement  being  voluntary  is  not  for 
thatreafon  fraudulent,  but  an  evi- 
dence of  fraud  only,  though  hardly 
a  cafe  where  the  perfon  conveying 

was 


A  Talk  of  the  Prwapcil  Matters, 


was  indebtet^  at  tlie  time  that  k  has'  1 


not  been  deemed  fraudulent 


'5 


A  volunrary  fettlement  13  not  fraud u- 
ient  wh«re  the  perfon  making;  is  not 
indebted  at  the  time,  nor  will  fubfe- 
quent  debts  fiiake  fuch  fettlement 

Where  the  father  tenant  for  life,  and 
fon  tenant  in  f-e>  join  in  a  fettlement, 
it  is  good  again creditors,  for  the 
fon  might  have  difpoied  of  the  refi- 
duary  mterell  without  the  father's 
joining  i6 
Wh^r;-  a  father  tpk-^s  back  an  annuity 
to  the  VMiiie  of  'he  eiiate  comprized 
.h?  fettlerrient,  it  is  tantamount  to 


;o.i linuance  in  pofisiiion,  and  cre- 


in 

a  { 

ditors  vv'l!  be  relieved  againit  fu<h 
feulement 


Concerning    the    Manner    of  pe forming 
yhrcernerds, 

V/here  children  under  a  marriage  fet- 
tlement have  obtained  a  conilngeht 
advaniage.  the  coart  will  not  vary  it 
totne  prejudice  of  ih^i  iiTiie  after  the 
marriage  S7 

The  court  will  not  change  a  mere  truf- 
tee  for  a  wife  under  a  marriage  fet- 
tlement, without  fending  it  firil  to  a 
xnatler  ro  f:e  i!'"  the  psrfon  propofed  is 
a  proper  perfon  l'^ 

^tjnuniaratojs  See  Cjcccatojs. 

The  perfons  of  foreigners  fubjsdl  to  the 
authoricy  of  thi^  court  only  whikt  in 
En^/'and,  but  though  their  perfons 
are  out  of  the  reach  of  proceis,  the 
properly  they  have  here  is  under  its 
controul  19 

The  court  direded  n  commifdrm  to  the 
Ert/i  indies  to  take  the  anUer  of  the 
defendant,  who  was  of  the  Gentoo 
religion,  and  impowereJ  two  or  three 
of  the  commifli'jnrrs.  to  r.dminillcr 
Aich  oath  in  the  moil  fhnin  m 'inner 
in  ihcir  dfcrctions  pall  fe<m  niecty  and 
if  thoy  ad miiiiilered  any  otiicr  oath 
than  the  chrilHan,  to  certify  to  the 
court  vvhat  was  dc>ne  by  them,  that 
if  there  Ihouid  be  any  do.;b;",  as  to 


the  validity,    the  opinion  of  the 

jiuigcb  might  be  taken  ibid-, 

Tne  court  will  not  flay  proceedings  ia 
an  original  caufe  until  the  ani'wer 
conries  in  to  the  crofs  bill,  but  will 
only  flay  publication.  P'^Z^  21 

The  d^pcfidons  of  witnelTes  of  the 
Gentoo  religion,  fs\'orn  according 
to  their  ceremonies,  ought  upon  the 
fpecial  circumftances  of  the  cafe  to 
be  r^ad  as  evidence  in  the  caufe  ibid. 

Heathens  admitted  as  witnelFes  by  the 
civil  law,  by  tlie  lav/  of  nations,  and 
by  the  cuniiTion  cod  font  of  mankind  2  i 
A  Jevj  a  competent  witnefs  ts>  prove  a 
murder  42 

By  the  policy  of  all  countries  oaths 
ought  to  be  adminiftered  to  perfons 
according  to  their  own  opinion,  and 
laying  the  hand  cn  the  book,  ^c. 
originally  borrowed  from  the  pagans 

^ibid. 

That  Turks  and  laf.dels  ztq perpstui  ini- 
77i:ciy  and  therefore;  not  to  be  admit- 
ted wiinefles  here,  is  a  coniuion  error 
founded  on  a  groundkis  opinion  of 
juliice  BrouJie  ibid, 

Tns  necclii:y  cf  rradc  hns  mollified  the 
too  rigorous  rules  of  the  del  law  in 
their  rcliraint  cf  aliens  43 

The  law  of  F^nAand  not  confined  to 
particular  cafes,  but  governed  more 
by  reafun  than  any  one  cafe  whatever 

ibid. 

If  tbefe  witnefies  were  here  they  would 
be  liable  to  a  profecution  for  perjury, 
and  might  be  indicted  upon  a  fpecial 
indidnient  ibid. 
Tadis  facris  evangtliis  not  necefiary 
words  in  an  indidment  of  perjury, 
for  feveral  old  precedents  are  that  the 
party  was  ^juraiiis generally  ibid. 
Some  infidels  may  under  fbmc  circuni- 

ftances  be  admitted  as  witnefies 
Thv?  Jews  before  their  expullion  from 
England,  and  lince  their  return  to  it, 
have  been  condantly  admitted  as  wit- 
n  piles  4}. 
Oaths  are  not  of  the  chrillian  inlli.u- 
tion,  but  as  old  as  the  creation  45 
If  infidels  do  not  believe  a  God,  or  re- 
wards and    puniihmenis  hereafter, 
they  ought  not  to  be  admitted 
I'he  rule  of  evidence  is  that  fuch  ought 
to  be  admitted  as  the  nccc'.iiiy  of  tiic 
raft*  will  allow  of,  but  though  ad- 
rnit:cd,  muil  be  left  to  ihc  pjrl.ms 

who 
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who  try  the  caiife  to  give  what  credit 
to  it  they  pleafe  'P^^g'-  45 

/.s  the  wnneiTes  here  do  not  believe  the 
chriftiaii  oaih,  they  muft  oat  of  necef- 
fity  be  a'lowed  to  fwear  according  to 
their  own  notion  of  an  oath  46 
Rules  cf  evitlence  are  to  be  conridercd 
.  as  artificial  rules,  framed  by  r-en, 
for  convenience  in  courts  of  j'^iHire, 
?5nd  founded  upon  good  reafcn  ibuL 
Hearfay  cannot  be  adraiaed,  nor  ]:uf- 
band  and  wife  as  witnefies  agJiitifl 
each  other,  2nd  yet  from  neceiiity 


have  been  allowed 


  ^         .  46 

The  rule  as  to  adrnitling  evidence  In  fo- 
*  leign  and  corr-inercial  matters  differs 
frc^n  other  inil<i"nccs  in  courts  ofjni- 

tice  .47 
Lord  Chief  Tuilicelrf  of  opinion,  that 
if  the  validity  of  a  foreign  con'ra-S: 
made  in  the  prcfence  of  a  public  no- 
tary was  in  qiieft^on  here,  hi3  tcili- 
liicny  would  be  allowed  to  authenti- 
cate the  ccntraft  ^  i^^-'-'^- 
Cafes  determined  at  law  upon  eviaence 
taken  frcn:  hiiiories  of  countries  48 
The  elience  of  an  oath  is  an  appeal  to 
the  Supreme  Being  as  thinking  him 
ih^ '•ew^rd^^r  of  truth,  and  avenger 
cf  fillehood,  and  Lord  C.i.  the  only 
^vriter  who  has  grafted  tiie  word 
chriaian  into  an  oaUi 


The  outward  ad 


1  aa  not  eilential  to  tl 


le 

cathV  for  this  was  always  matter  of 
liberty 

An  abfolute  neceili^v  the  firft  ground  for 

^  depariinp-  from  ffrid  rulesof  evidence, 
a  prefunTe d  neccffity  the  fecond  ^  49 

Courts  cf  law  here  will  give  credit  to 
the  fentence  of  a  foreign  court  of  ad- 
miralty, and  take  it  to  be  right  with- 
out examining  their  proceedings  wid. 

If  a  heathen  not  an  alien  enemy  brings 
an  afiion,  and  defendant  a  bill  tor 
£n  injunaion,  he  lhall  be  admitted  to 
-anfwer  according  to  his  own  form  of 

an  oath  ,  .  , 

Framersorindiaments  multiply  words 
to  no  purpofe,  therefore  the  old  pre- 
cecients  are  the  belt,  and  by  them  it 
appears  fupra Janaum  Jei  evangelhm 
art-  rot  necefiary  words  in  indidments 
for  ^er'ury  ihii^i- 
The  cafe  cf  the  Company  . 

and  Admiral  Mnuhe^s  in  the  Court 
of  Fxcheouer  mis-llatrd,  for  there 
is  no  luch  thing  HS  fending  onejudge 


out  of  a  court  to  the  judges  of  ano- 
ther upon  a  point  of  evidence  Page  50 
Abill  broughtfor  an  account  againll  ths 
reprefentatives  of  an  Eaji-inoia  Go- 
vernor, vv ho  pleaded  that  the  phiia- 
tifF  was  an  alien  born,  and  an  alien 
infidei.  and  could  I-.ave  no  fuit  here: 
plea  over-ruied,  for,  being  a  iP,ere 
perfcnal  <!nernand,  the  plaintilf  may 
bring  a  bill  in  this  court  5  I 


In  ivhat  Cafe  allczved  or  not.  . 

After  publicarion  is  pafi,  a  plaintiiTcan 
net  amend  v,'ithout  withdrawing  his 
replication  '       5 1 

f9lca0,  anZ)  IDemurrer0. 
Vide  tit.  1!!5i!l  Iq%  IS^iXt^^vct  285,  289. 
Whatjhallhe  a  irood  Pica  and  ^ell  pleaded. 

Lands  devifed  to  be  fold  for  payment  of 
debts  :  Eili  brought  by  a  creditor  of 
teliator  againft  his  ^iidow  todifcover 
her  title  to  lands  in  her  poflelhon  : 
She  pleads  a  /ettlement  and  jointure, 
and  oifers  to  difcover  if  plaintiff  will 
confirm  it,  but  neither  fets  out  the 
date  nor  lands  contained  in  the  fet- 
tlement :  The  plea  over  ruled,  for 
fhe  ought  to  have  fet  forth  both  thefa 
matters  52 

An  infurer  by  his  bill  fuggefls  the  Ihip 
v/as  loft  fraudulently,  and  in  the 
charging  part  m.enticns,  that  inllead 
of  propt-r  goods  there  was  only  ivod 
on  board,  and  in  the  interrogatory 
part  prays  dafendant  m.ay  f(toutiobat 
kind  of  goods  he  had  on  board  ;  defend- 
ant pleads  feveral  ftatutes  that  make 
it  penal  to  export  wool,  in  bar  to  a 
difcovery  of  all  kinds  of  goods  on 
board  ;  The  plea  allowed,  becaufe 
no  goods,  but  wool  mentioned  in  the 
charging  part  ;  if  there  had»  defend- 
ant muit  have  given  foA>e  anfwer  to 
it  ibid, 

A  plea  rray  be  bad  in  part,  and  yet 
not  for  the  whole  53 

Where  a  defendant  pleads  a  decree  of 
difmifiioii  of  a  former  caufe  for  the 

fame 
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fame  matter,  in  bar  of  the  new  bill, 

if  the  plaintiff  does  not  apply  t)iat  it 
may  be  referred  to  a  mafcer  to  Hate 
whether  there  is  fuch  a  decree,  but 
fets  down  the  caufe  for  hearing,  he 
has  waived  his  right  of  application, 
for  fuch  reference,  and  the  court 
will  determine  it  Page^'^ 
The  defence  proper  for  a  plea  mail  be 
fuch  as  reduces  the  caufe  to  a  parti- 
cular point,  and  from  thence  creates 
a  bar  to  the  fuit,  and  every  good 
defence  in  equity  is  not  likewifegood 
as  a  plea  54 

appointment.  See  i^olxjer. 
%W,zutia,  See^9a{l'€ranD  ^ertsant. 

3mO:,  Vide  tit.  IDistefsi. 

Where,  good  though  o?i  a  Sunday. 

If  a  bankrupt  is  liable  to  be  arreted 
while  under  funimons  of  coramiflion- 
ers  '54 

An  arrell:  on  a  Sunday  by  Lord ChanceUor'i 
tipftafF  under  a  warrant  of  the  court, 
for  a  contempt  in  difobeying  an  order, 
though  innfted  upon  to  be  illegal,  as 
being  contrary  to  the  Ilatuteof29  Cnr. 
2.  cap.  J.fc,  6,  intitled,  afl  fcr 
the  better  ohfcrvance  of  the  LoitPs  Day^  I 
determined  by  Lord  Chancelhr^  upon  \ 
confiueration,  to  bealawful  arrell  54 

A  man  may  furrender  himfelf  volunta- 
rily to  a  warrant  upon  a  6'j,7.v/.y  57 

The  orderofcommitment  for  a  contempt  i 
differs  from  a  pro:efs  to  iheri/Fj,  for  ii 
is  that  the  Party  Jbould Jl and ci.rn mitt t.d , 
and  if  petitioner  had  been  prcicnt 
when  the  order  was  pronounced,  he 
was  inllantly  a  piifoner  Ibid. 

The  warrant  here dircftcd  to  the  gaoler  to 
take  him,  and  to  carry  him  10  prif -n, 
but  in  other  courts  are  directed  to 
llierifls,  and  other  miuiilcrial  orficers, 

ihuL 

This  is  drawn  up  like  efcape  warrants, 
which  may  be  executed  on  a  Sunday 

ihld. 

Lord  Chief  Juilice  UoJt  of  opinion,  a  man 
miglube  taken  upon  a  ^S'/./.v/V.  i-,  upon 
a  procefs  of  coniempt,  bvcuu.'ein  the 
nucufc  yf  a.  breach  of  the  peace,  and 


an  -xce.v  n  out  of  the  a£^:  of  parlia- 
men  l^^K^  5^ 

The  .O'lrt  of  Cor:)^^  m  Pleas  held  that 

a  man  miglu  0:  r. '.  t  •  n  1  S' nday  up- 
on an  attachment  lor  non- performance 
of  an  a  ward  ;  a  Cjnt?r,.^L  for  non-per- 
formance of  an  Ci  der  of  this  court, 
equally  a  breach  of  u'le-^eace  58 

%mii.  See  %ir  ani3  3ncc{l3?, 

A.  gives  feveral  legacies,  and  mskes 
his  executor  and  refiduary  Icga'jee  ;  B. 
receives  all  the  aiTets,  and  buys  ian-Js 
with  the  money,  and  alfo  the  equity  of 
redemption  of  an  c  th  er  ella  te.  o  n  wh  i  c  h 
yL  had  a  mortgage,  and  dies:  Bill 
brought  by  legatees  to  be  paid  their 
legacies  out  of  i?.'s  real  end  pei  fonal 
c'iate.  The  court  diredted  tliat  the  af-' 
fets  laid  out  in  the  purchafes  Ihculd 
be  reftored  to  te/iator\s  peribnal  eita  e. 
Tne  equity  of  ledcmption  held  to  be 
aifets  5.^ 

Where  money  arifing  from  the  fde  of 
lauds,  vj^V.  Ciail  or  lhail  not  be  leg, il 
aflets  420  note  i 

^iXJarD  aul5  Arbitrament; 

J.  by  articles  previous  to  his  marriage  a- 
grees  to  veit  1000/.  in  truliees,  the  in- 
tereil  thereof  to  be  received  by  A.  and 
his  wife,  during  their  lives,  and  after- 
wards to  be  divided  between  their  iiiae, 
and  gives  the.tj  ultees  a  warrant  of  at- 
torney to  confefs  ajudgmcnt  for  that 
fum  which  was  enured  up  ;  A.  enters 
into  partnerfnip  with  /).  aftcrwarvls, 
and  being  indebted  to  tlie  partnerihip 
elhuc  in  more  than  his  interei!  in  that 
eflate,  they  fubmit  the  difference  be- 
tween theni  to  arbitration,  and  par:  of 
the  itock  in  trade  is  awarded  to  be 
lodged  in  ilie  hands  of  a  third  pcrfon. 
any  part  to  be  delivered  tocithc*rof  tiii- 
parties,  on  making  it  appear  .inv  bond 
or  other  debt  due  from  the  p;'.itncrihip 
had  been  pnid  byci:her,  the  quantity 
to  be  delivered  in  proportion  to  the 
money  paid  :  the  trulices  in  the  mar- 
riage articles  britig  ay.-7'r  A<aV»j  on  the 
judgment  confelL-d  :o  ihem,  and  take 

a  moiety 


inapAl  Matters, 


a  irc^etv  Cif  the  c^epofired  uock  in  r:'^- 
rat^'^r.  as  tlir-  proretw  4jf  //      '  60 
Eiil  l.y  rh?  piTmj' !hip  creditors  tr>  fet 
al:ue  rl)e      cuf ton,  ^rul      have  (he 
nioiety  Cf'  the  Ibck  fo  fcizeci  a^^p^o- 
priated  to  payment  of  their  debts, 
infifting  it  v/as  fpecilically  bound  by 
the  award  and  the  execution  of  ir, 
the  plmnuffs  being  no  parties  to  the 
fubmiirion,  Dor  privy  at  all  to  the 
tranfadion,  nor  under  an  obligation 
of  abiding  by  the  av/ard,  oug-h:  not 
to  have  t>ie  benefit  of  it,  and  there- 
fore bill  diimificd-  ^^^J-  6 1 
A  bill  will  not  lie  locarry  an  av^^ard  into 
execution  where  the  parties  to  the  fub- 
mifiion  do  not  acquieRe  in  it,  nor  a- 
gree  afterwards  to  have  it  executed, 
but  mufi:  be  inforced  at  law  62 
A.  and  his  wife  covenant  in  articles  be- 
fore marriage,  in  confideration  of 
7.C00L  his  v.'ife's  portion,  to  releafe 
eH  the  right  that  might  accrue  to  them 
out  of  her  father's  perfonal  eilate  by 
the  cuflom  of  London  63 
The  huiband  is  bound  by  his  covenant, 
and  though  the  v»'ife  was  under  age, 
yet  it  is  a  matter  that  accs  ues  to  him 
in  the  right  of  his  wife,  nnd  he  may 
releafe  it,  and  his  releafe  will  bind 
her  •               ,  ■  ^4 
An  old  law  in  the  city,  called  "JuiVs  law, 
whereby  a  hufband  is  authorized  to 
agree  with  the  father  for  the  wife, 
thou  eh  flie  is  underage  2  hid. 
The  huiband's  covenanting  to  releafe  is 
an  extinguirnmeat  of  the  wife's  right 
to  the  orphanage  part,  and  if  fo,  leaves 
the  eitate  of  the  father  as  if  it  had 
never  been  charged,  and  therefore 
muft  be  confidered  as  a  part  of  his 
general  pcrfonal  eftate,  and  not  go 
v/hol!y  to  the  father's  executor  as  a 
part  of  the  dead  man's  fliare  ih:d.. 
Wiiere arbitrators  aredeceived,  or  where 
they  make  their  award  ciandeflincly , 
without  hearing  each  party,  a  court 
of  juilice  will interpofe and  avoid  fuch 
award  ihid. 
Though  a  bill  in  Chancery  cannot  be  re- 
ceived in  evidence  at  lav/,  yet  in  this 


court  it  may  be  read. 


has  b^ 


often  allowed  as  evidence  65 
An  arbitration  bond  h  a  debt  at  lav/ 

241 


CcKCCrnmg  the  CommiJJlon  and  Commijlon- 
ers, 

ACommifiion  of  bankruptcy  is  ant 
adion  and  execution  in  the  firft 
place  Page  67  j 

Separate  creditors  may  <:ome  under  a  \ 
j  oint  commilfion  and  prove  their  debts  1 

ibid.  ! 

If  a  bankrupt  has  his  certificate  under 
a  joint  commiliion  it  difcharges  him 
from  ail  debts  ieparate  as  well  as  joint 

ibid.  . 

Comrniflioners  have  no  power  to  admit  ■ 
feparaie  creditors  to  prove  debts  with- 
out the  fandion  of  the  court:  68 

Commifiioners  upon  the  day  for  chufing 
afllgnees  are  not  to  examine  critically 
into  the  debt,  but  to  adrsit  creditors 
for  what  they  fwear  is  due  to  them, 
as  they  are  liable  to  an  account  after- 
wards 68 

A  creditor  by  bond,  and  an  open  account 
likewife,  iliall  be  admitted  toprovethe 
bond,  becaufe  the  commiffioners  may 
ftiil  take  the  account,  and  upon  a  divi- 
dend he  fhall  be  intitled  to  no  more 
than  is  due  to  him  on  balance  70 

A  creditor  in  all  cafes  of  open  accounts 
ought  not  to  be  excluded  tiH  the  ac- 
count i?  taken,  becaule  then  the  choice 
of  affignees  might  arife  from  a  minor 
part  in  value  of  the  creditors,  but  ftiil 
if  commiffioners  have  juft  grounds  to 
doubt  the  debt,  they  do  right  to  ad- 
mit it  only  as  a  claim  ibuL 

The  granting  caveats  againil  commiifion- 
ers  of  bankrupts  very  inconvenient,  as 

'  it  may  give  peribns  againft  whom 
commifhons  are  to  be  taken  out  an 
opportunity  of  making  away  with 
their  elfeds  72 

A  note  given  before  an  a£l  of  bankrupt- 
cy, though  indorfed  after,  is  a  debt, 
upon  which  the  indorfee  may  take  out 
a  comrnillion  of  bankruptcy  againft 
the  drawer  73 

Rule  as  to  ihs  Certificate  of  a  Bankrupt. 

See  Tnvifs  V.  MaJJey  under  Concetimig  the 
Ccnirnifiion  and  CommjJJioners, 

The  certificate  of  a  bankrupt  being  Hay- 
ed upon  the  petition  <>f  21  claimant 
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tincJer  the  commiffion,  vt-ho  lugg^ited 
fraud  and  collufion  between  the  oarik- 
rupt  and  his  Ton  :  at  a  meeting  pf  the 
commifiioners  to  examine  into  this 
matter,  fsveral  new  creditors  came  in 
and  p»-oved  their  debts,  but  as  they 
did  not  join  in  a  petition  to  fet  afide 
the  certificate  as  fraudently  obtained 
the  court  would  not  delay  the  allow- 
ance thereof,  but  left  the  claimant  to 
bring  a  bill  if  he  thought  proper 

Page^  73 

Where  a  bankrupt's  eftate  is  fufficient 
to  pay  all,  with  a  large  furpius,  credi- 
tors, vvhofe  debts  carried  intereft,  fhall 
be  allowed  interell  for  their  refpeciive 
debts,  from  the  time  the  computation 
of  it  was  Itopped  by  the  cornrnifiion- 
ers ;  but  fuch  as  are  creditors  by 
bond  not  beyond  their  penalties  75 

Where  bills  are  brought  to  fettle  the  de- 
mands of  creditors  in  bankrupt  caf_'s, 
the  rule  of  determination  is  the  fame 
as  if  heard  upon  petition  76 

The  proof  of  a  debt  before  commiffion- 
ers,  unlefs  an  objedion  made  in  area- 
fonable  time,  is  conclufive,  and  the 
bankrupt's  reprefcntatives  are  bound 
by  it  77 

A  certificate  in  the  life-time  of  the  bank- 
rupt, though  not  conhrmed  by  Lord 
Chancellor  until  after  his  death,  is 
good  ;  for  the  operative  force  of  it 
srifes  from  the  confent  of  the  credi- 
tors, and  when  confirmed  has  its 
effed  from  the  beginning  ibuL 

Tne  Uatute  of  ilie  13  Eli%:  gives  ccm- 
milfioners  an  equiiable  as  well  as  legal 
jufifJic^ion,  and  fo  conflrued  ever 
iince,  and  on  petitions  before  the 
Chancellor,  he  proceeds  as  in  civ-lcs 
by  bill  upon  the  rules  of  equity  ibid. 

A  certilicare  difcharges  theperfon  of  the 
bankrupt,  and  his  cltate  fublequently 
accrued,  but  not  the  eiUue  in  the 
hands  cf  the  altignees  79 

Where  there  is  mutual  credit  between  a 
bankrupt  and  a  creditor,  the  commif- 
fioners  ouglit  10  flop  interell  on  both 
fides  at  the  lime  of  the  bankruptcy,  or 
compute  interell  on  both  fides  till  the 
fettling  the  account  So 

Whfre  4  pi'.rts  in  5  in  number  nnd  value 
of  the  creditors  have  li^-; aed  the  cer- 
tificue,  the  court  will  nc:  Hay  it  on 
the  pccifioo  ol'perfoiis  whofe  demands 
on  the  baukrupc's  elta:e  depend  upon 


;aon],  and  contracted  debts 


'aniiaccount  to  be  taken i  ". and  vylvr-^^ 
t^e  y  d  o  n  0 1  f \v  e  a  !•  1 0  a  b  a  I  a  n  c  e  i  n  t,h_e  ir 
jf^ivour  Pa^e  8| 

The  bankrupt  a£ls  are  not  ?d  op  tea  in 
Ireland  '<  ^-l 

Where  a'perfon  carries  oh  a  trade  in  do- 
minions belonging  to  the  crown  of 
Great  Britain^  and  comes  over  to  Etjg- 
landt  a  commifiion  may  be  taken  out 
by  a  creditor,  in  the  place  where  he 
then  happens  to  be,  as  he  has  traded 
to  this  kin* 
here 

Certificates  are  matters  of  judgment, 
and  a  -mandavius  would  r.ot  Jie  to  com- 
pel an  allovs/ance,  for  it  is  difcreti- 
onary  in  conimifiioners  fxfil,  and  in 
{\iQ  Lord CnanccUor  afterwards  82 

Where  a  bankrupt  is  a  trader  in  Ireland 
fgning  his  certificate  in  three  ivion-hs 
after  the  corrmiiTioniiKtes  is  too  preci- 
pitate, and  Lord  ChaKcellor  flcpped  it 
on  account  ioid, 

Unlefs  a  perfon  proves  a  debt,  cr  fliews 
a  reafonabie  ground  for  a  claim,  he 
is  not  within  the  rule  for  afTcniing  or 
diilencing  to  a  certiac;.re  83 

The  allcwanrc  cf  a  bankrupt's  certifi- 
cate will  nor  difch.arge  his  fureties, 
but  they  niay  be  proceeded  jigainJl 
notwithftandiiig  fuch  allowance'  84 

An  application  by  a  creditor  to  iL.y  the 
bankrupt's  certificate;  the  comir  ifllon 
was  taken  out  the  loth  of  ^ipinubtr^ 
and  the  certificate  figned  the  30th  of 
vewi'^r  foi lowing  :  fuchjialty  pro- 
ceeding is  contrary  to  the  intention 
cf  the  ilatutes  of  bankruptcy,  v.hlch 
Vi/ere  made  in  favour  of  creditors,  but 
are  too  often  nbufcd  fcr  the  fervice  of 
infolveiit  perfons;  the certiucatechere- 
fcre  ordered  to  b^*  Itaid  iird. 

A  perfon  wljo  has  a  debt  in  his  own 
right,  and  another  <-xvcutoK  can - 
not  fign  a  cei  ti-licaLc  in  two  Uilt;::c>. 
capacities  S5 

The  claufc  in  the  5  Qro.  2.  in  wliicii  ;i 
bankrupt  is  excepted  from  the  benefit 
of  this  Dt\,  who  hath  upon  marriage 
of  any  of  his  children  given  abu\ « 
the  value  of  100  /.  unlefs  lie  mtii  luf- 
ficicnt  to  faiisfy  all  hi»  c. i^irtis, 
mull  be  conllrucd  llriiSlly,  and  roc 
extended  furilicr  than  children  of  x 
banl:ri:pt  ^6 

The  certificate  being  figncd  upon  the 

^  fame  d;«y  wilh  the  bankrupts  lall 
ex<i.iuna;iony 
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examination,  and  two  thirds  of  the 
i  creditors  living  in  Gucrnfey^  the  allow- 
ance of  the  certificate  Hayed  for  thefe 
reafons  8^ 
Formerly  the  judges  had  the  cognizance 
of  certificates,  but  being  found  in- 
convenient the  Great  Seal  has  taken 
it  to  itfelf  87 

Rule  as  to  AJJignees„ 

The  rule  that  truflees  Oiall  not  be  ac- 
countable for  loffes,  which  happen 
from  necefTary  ads,  does  not  extend 
to  their  agents  ibid. 
If  an  adignee  under  a  commiiiion  of 
bankruptcy  employs  an  agent  to  re- 
ceive money,  and  heimbezils  it,  theaf- 
iignee  v.'iil  be  liable  to  make  it  good 
to  the  creJitors,  urdefs  he  coriiuiied 
the  body  of  the  creditors  in  the  ap 
poifftment  of  the  agent  88 
h\\  the  court  can  do  in  a  run^mary  way 
under  a  commiificn  of  bankrupt)',  i.s 
in  {i-an!aciioni  between  the  creuitofs 
and  alhgnees,  but  the  court  will  not 
on  petition  determine  on  private  agree- 
ments berwern  aliiguees  independent 
of  the  credi'ors  ibid. 
Where  aiTignees  (  f  bankrupts  die,  or  ;;re 
difcharged,  and  others  are  put  in'iheir 
room,  they  cannot  revive,  but  n)itil 
bring  a  fupplemental  bill  to  intitie 
themrelveb  to  the  benefit  of  proceed- 
ings in  a  former  fuit  ibid. 
A  puT chafer  pe^idente  Ute^  on  filing  a 
fupplemental  bil'^  is  iiabie  to  ali  the 
colis  fr,;m  the  beginning  to  t)ie  end 
of  the  fuit  8q 
Where  ,an  affignce  dies  before  he  has  ac- 
counted for  what  he  has  received, 
and   leaves  no  perk?nal   aiiets,  the 
creditors  have  a  lien  upon  his  real 
eiiate  ibid. 
Adignccs  are  mere  trnilees,  and  each 
feparately  anfwerable  only  i'or  what 
they  receive  '  ibid. 

Where  a  joint  obligor  dies^  his  repre- 
fentative  ihall  be  charged  peri  pnjjii 
.  with  the  furviving  obligor  in  liie  pay- 
ment of  the  bond  90 
Proper  to  infert  the  words  joifidy  and 
fever  ally  in  afTign  meats  under  com- 
miflions  of  bankrupts  ib:d. 
W  here  aflignees  do  not  divide  a  bank- 
rupt's etFeds  in  a  proper  time,  but  \ 
are  making  a  private  advantage 


themifelves,  the  court  will  charge  them 
with  interell  Page  ()0 

An  aflignee  cannot  ftop  a  perfon's  fhare 
in  a  dividend,  on  account  of  his  own 
private  debt  owing  to  him  from  that 
perfon  ibid. 
Creditors  cannot  give  a  general  power 
to  afiignees  to  profecute  fuits,  or  fub- 
mit  matters  to  arbitration  at  their  own 
difcretion,  but  there  mufl:  be  a  diftindl 
m.eeting  of  creditors,  upon  a  notice 
given  in  the  London  Gazette^  to  conil- 
der  of  e;5ch  particular  fuit  or  cafe  for 
arbitration  91 
Commiliioners  may  order  a  dividend  to 
be  advertized,  if  they  think  it  proper 
for  afiignees  to  make  one  91 
The  ccurt  will  not  fet  afide  the  choice 
of  afiignees  becaufe  fome  of  the  cre- 
ditors live  beyond  fea,  and  had  no 
o j  pc r t u ni ty  o f  V o t i n g  ibid, 
Afiignees  ought  not  to  be  removed,  un- 
lefs  it  is  fiiewn  that  they  are  not  per- 
fens  of  fubiiance  or  integrity  92 
No  precedent  to  be  found  of  an  order 
ff>r  creditors  to  proceed  to  a  fecond 
choice  upon  a  bare  fuggefiion  that 
fome  live  remote  from  London,  or  are 
OXil      E?!gland.  ibid, 
B.  in  17  !o,  after  marriage,  conveys  his 
real  efiate  to  trufiees,  in  confideration 
of  5     and  other  valuable  confidera- 
tions,  in  truft  for  hirafelf  for  life,  to 
his  wife  for  life,  then  to  his  eldefi:  fon 
if  he  furvived  his  father  and  mother, 
and  fo  to  the  next  fon,  &c.  B.  after- 
wards became  bankrupt:  this  h  a 
conveyance  which  falls  diredily  with-  ; 
in  the  claufe  of  i  Jac.  i.  cap.  15.  and 
therefore  truftees  decreed  to  ccnvey ' 
to  the  plaintiffs  the  afiignees  under 
the  cornmifiion  againft  B.  93 
Nec^liary  to  prove  on  the  fir.tute  of  X3 
Eli'z.  that,  at  the  making  of  thefet- 
llcmenr,  the  perfcn  conveying  was 
indebted  at  the  time  of  the  execution 
of  the  deed  ibid. 
Upon  the  ifatute  of  27  EJiz.  fubfequent 
purchafeis  fhall  prevail  to  fet  afide  a  , 
Settlement  that  is  voluntary,  and  not 
for  a  valuable.ccnfideration  9^ 
Afiignees  fiand  in  the  place  of  a  bank-  \ 
rupt,  and  are  bound  by  all  ads  fairly  : 
done  by  him  ibid, 
The  ccvfidn-ation  in  a  deed  of  5  and 
ether  vaivable  ccnfideraiicns  does  not  ' 

cbiige  ' 
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oblige  the  court  to  hold  it  to  be  for  a 
valuable  confideration  Page  94 

•5  An  affignee  under  a  conuniffion  of  bank- 
ruptcy muft  furrender  a  copyhold  to 
the  purchafer  notwithftandlng  the  lord 
may  exaft  two  fines,  for  no  perfon  can 
make  a  common-law  conveyance  of 
a  copyhold  95 
An  affignee  under  a  commiffion  of  bank- 
ruptcy of  a  copyhold  eftate  is  a  vendee 
within  the  ftatute  of      Eliz.  cap.  y . 
and  not  the  purchafer  from  the  af- 
fignee of  fuch  eftate  96 
Commiffioners  ought  to  accept  copyholds 
out  of  a  deed  of  affignment  of  the 
bankrupt's  eftate  becaufe  it  will  fave 
the  expence  of  two  fines  to  the  lord, 
as  they  may  cotivey  to  the  purchafer 
thereof  in  the  firft  inftance  by  bargain 
and  fale  96 
No  prejudice  will  accrue  to  creditors  by 
leaving  out  copyhold  eftates  in  a  tem- 
porary alngnment,  for  an  extent  of 
;    the  crown  will  not  aiFed  it  t6/J. 
Several  things  in  the  bankrupt  laws 
which  wane  reformation  i6id. 
Where  an  alhgnee  becomes  a  bankrupt, 
and  is  removed,  his  affignees  as  well 
as  himfelf  maft  join  with  the  commif- 
fioners  in  executing  an  alTignment  to 
the  new  affignees  97 

jtoinf  and  feparate  CommiJJion, 

Where  there  is  a  joint  commiffion  againft 
two  partners  each  muft  be  found  bank- 
rupt, and  though  one  die,  the  com- 
miffion  may  go  on,  but  if  one  be 
dead  at  the  lime  of  iffuing  the  com- 
miilion,  it  abates  ibid. 

Where  there  is  both  a  joint  and  feparate 
commiffion,  a  creditor  under  the  joint, 
may  come  under  the  feparate,  and  af- 
fent,  or  dilTent  to  the  certificate  ,  ibid. 

See  CommiJ/ion  and  Commijfioners, 

Separate  creditors  may  come  in  under  a 
joint  commiffion  and  prove  iheir  debts, 
but  wher*;'  there  are  two  perfons  who 
have  been  partners,, and  yet  the  com- 
miffions  are  taken  out  againft  ihem  as 
feparate  traders,  there  creditors  upon 
the  joint  eftate  cannot  prove  their  debts 
under  each  commiffion  98 

A  joint  commiffion  of  bnnkruptcy  taken 
out  againll  two  perfons,  and  a  fcoirate 
Vol.  1. 


commiffion  again  ft  one,  a  creditor  upoQ 
their  joint  and  feverai  bond  is  not  i-i- 
titled  to  have  a  full  latisfaction^ou:  of 
both  eftates  at  the  fame  time,  bar  ir.uft 
make  his  eledion  upon  wnich  or  t!ie 
ellates  he  wiil  come  in  the  firft  piace, 
and  fuch  creditor  ihail  have  Li;ne  ro 
look  into  the  acccurxts  of  the  bank- 
rupt's joint'and  feparate  eftate.  before 
hs  makes  his  eledion  P^a^  98 

Doubtful  whether  a  creditor  urider  a 
feparate  commiffion  againft  A.  and 
debtor  to  a  joint  coaimiluon  againft  A. 
and  B.  can  fet  oft"  the  debt  he  cw-s 
the  latter  by  his  demand  againft  the 
former  loo 

Rule  as  to  his  Executor  i  or  ivhere  he  is  one 
himfelf. 

Executor,  of  a  bankrupt  unlefs  the  com- 
miffion againft  his  teftator  be  fuperfed- 
ed,  cannot  take  out  one  for  a  debt  due 
to  the  teftator  ibld> 

Petitioning  creditor  fhall  pay  cofts  of 
fuperfedeas  only,  where  a  commiffioa 
is  fuperfeded  merely  for  a  defed:  in 
form  1 01 

Where  affignees  have  polTefted  themfelves 
of  efieds  which  belonged  to  the  bank- 
rupt as  an  executor  only,  the  court 
upon  an  application  of  the  teftator's 
creditors  wiil  for  the  fecuring  his 
effeds,  appoint  a  receiver,  to  whom 
the  affignees  fliall  account  for  fo  much  . 
as  they  have  got  in  of  the  teftator's. 


eftate 


An  executof  felling  off  the  ftock  of  his 
teftator,  though  it  confifts  of  wines, 
and  he  buys  fome  others  to  mi>i  with 
and  fine  them,  will  not  make  h:m  a 
bankrupt;  otherwife  if  he  buy  wines 
intlre,  and  fells  them  to  his  cuftomers 
inrire  j^. 

Where  a  perfon  againft  whom  a  commif- 
fion is  taken  Out  has  furrendered  him- 
feif,  and  acquiefced  a  >car  and  half 
fince  the  taking  out  ther<:of,  the  court 
will  not  direC>  an  iilue  to  try  liic  bank- 
ruptcy, but  leave  him  to  au  aCtioa  at 
law  , 

^ule  a^  to  Landlords 

Where  a  }>ankrupl's  good<  are  fold  by  aa 
a'ligru-c,  a  landlord  can  on  y  come  in 
U  u  lor 
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ior  his  rent  pro  rata,  with  the  other 
creditors  Page  102 

A  mortgagee  who  has  paid  the  arrear  of 
rent  on  a  bankrupt's  eftate,  unlefs  he 
has  an  order  to  (land  in  the  landlord's 
place,  ftiall  not  be  preferred  to  the 
creditors  under  thecommiffion  103 

If  the  landlord  of  a  bankrupt  fuffers  his 
allignees  to  fell  olF  his  goods,  he  is 
not  intitled  to  his  whole  rent,  but  muft 
come  in  pro  rata  with  other  creditors 
under  the  commiffion  ibid. 

A  landlord  may  diftrain  for  his  whole 
rent,  even  after  afiignment  or  Tale  by 
the  alfignees,  if  the  goods  ar6  not  re- 
moved 103 

An  alfignment  has  a  retrofpe^l  fo  as  to 
avoid  any  mefne  acts  done  by  the 
bankrupt  ibiJ. 

Commiffion  againft  //.  who  owed  B.  twelve 
years  rent;  B.  proves  his  debt  under 
the  commiffion ;  the  affignees  fell  the 
whole  goods  of  v^.  to  the  petitioner,  who 
lives  in  J.^s  houfe;  B.  three,  years  after 
proving  his  debt,  dilirains  upon  thefe 
goods  as  being  ftill  upon  the  premiiies. 
The  vendee  of  the  goods  is  intitled  to 
them;  and  the  proceedings  of  B.  upon 
his  replevin  reftraiaed  and  confined  to 
his  remedy  under  thecommiffion  104. 

Notwith/landing  a  commiffion,  and  a 
meffenger  is  in  pofTeffion  of  the  goods, 
the  landlord  may  difirain  for  rent, 
even  after  an  affignment,  if  the  goods 
are  on  the  premilTes  ^biJ. 

A  creditor  after  he  has  received  a  divi- 
dend under  a  commiffion,  will  be  al- 
lowed to  bring  anaftion  at  law  for  his 
debt  upon  refunding  that  dividend  105 

Rule  as  to  Compojitions, 

jf,  being  upon  an  agreement  for  a  com- 
polition,  gives  one  of  his  creditors  who 
would  not  confent  to  ic  otherwife,  a 
bond  for  the  refidue  over  and  above 
jh is  com pofi  tio n ,  f ac  h  a  CO n  t r acl ,  t  h 0  u g h 
iiorvoid  by  the  exprefs  words  of  5  Geo. 
2.  feems  to  be  within  the  reafon  and 
defign  of  this  aft  ,  ibid. 

Rule  as  to  Creditors. 

A  bond  creditor,  to  whom  the  partners 

were  jointly  and  feverally  bound,  may 
radke  his  eiedion  to  come  againft  the 


joint  or  feparate  eftate,  but  not  agalnft 
both,  except  for  the  deficiency,  and  af- 
ter the  other  creditors  are  paid  P.  106 

Where  a  meeting  of  creditors  is  properly 
advertifed,  and  fome  do  not  think  pro- 
per to  come,  the  majority  in  value 
who  are  prefent  have  a  right  to  bind 
thofe  who  are  abl^nt  ibid. 

Where  drawer  and  indorfer  of  notes  are 
both  become  bankrupts,  andthecredi- 
tors  have  received  a  dividend  of  6s.  un- 
der the  commiffion  againfl  the  indorfer, 
they  can  only  prove  the  remaining 
14  J.  under  the  commiffion  againil  the 
drawer  107 

See  Rule  as  to  Affignees  9 1 . 

See  Commijfion  and  Commijioners  67. 

B.  a  creditor  under  a  commiffion,  being 
indebted  to  K.  in  79/.  draws  on  the 
affignee  for  that  fum,  payable  to  K,  or 
order,  out  of  B.  's  fliare  of  the  dividend 
to  be  made;  the  affignee  accepts  it  by 
parol, but,  before  any  dividend, becomes 
a  bankrupt  himfelf.^:  is  intitled  to 
the  whole  79/.  and  is  not  obliged  to 
come  in  pro  rata  only  under  the  com- 
miffion againft  the  affignee  108 

Where  a  bankrupt  is  in  execution  for  one 
debt,  and  the  judgment  creditor  has 
another  againft  him  of  a diftinft  nature 
he  may  prove  this  under  the  commif- 
fion notwithftanding  he  refufesto  waive 
his  execution  upon  the  other  109 

The  petitioner  creditor  of  a  bankrupt  who 
gave  him  befides  bills  of  exchange  on 
merchants  in  Holhind,  that  made  them- 
feives  liable  by  acceptance  ibid. 

An  obligee  may  have  feveral  actions 
againft  each  obligor,  but  fhall  not  levy 
more  than  one  fatisfadion  for  his  debt 

110 

A  creditor  is  intitled  to  come  under  a 
commiffion  of  bankrupt  againft  all  the 
obligors,  drawers  of  cotes,  '^c.  till  hs 
is  compleatly  fatisfied  ibid. 

The  petitioner  was  admitted  under  the 
commiffion  for  his  whole  debt,  and  be- 
fore a  dividend  receives  2  j^.  and  6  d.  in 
the  pound  under  a  compoiition  of  the 
acceptors  of  the  bills  ibid. 

The  affignees  infift,  he  fhall  be  paid  a  di- 
vidend on  the  fum  left  only,  after  de- 
ducing the  2x.  dd.  But  as  the  com- 
pofiiion  was  not  paid  till  after  the 

debt 
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<3ebtproved,  he  fli  all  receive  a  dividend 
on  the  whole  fum  Page  i  lo 

Cft.f'had  been  for  feveral  years  a  colledor 
of" cheland-tax  forthe  parilhof  Sc.  Dun- 
Jlan's  in  the  I4^e/l,  and  at  the  ifluing  of 
the  com reiiflion  owed  upon  the  balance 
928  /.  II/.  to  the  chamberhin  of  Lon- 
don III 

An  inhabitant  of  the  parilh  admitted  a 
creditor  by  Lord  Chancellor^  and  allowed 
to  prove  for  himfeif  and  the  rell  of 
the  parilhioners  ibid. 

Where  a  perfon  ftays  till  a  bankrupt  and 
the  aflignees  are  dead,  and  fifteen  years 
after  the  date  of  the  commiffion  applies 
to  be  admitted  a  creditor,  the  court 
on  thefe  circumftances,  and  in  confi 
deration  of  the  length  of  time  will, 
difmifs  the  petition  ibid. 

Contingent  Debts, 

A  huiband  by  articles  previous  to  rtiarrl- 
age  covenants  to  leave  his  wife  600/.  in 
cafe  Ihe  furvives  him;  he  becomes  a 
bankrupt,  and  dies  before  any  dividend 
made  ;  the  wife,  as  the  law  now  Hands, 
cannot  be  admitted  a  creditor  under  a 
commiffion  againfi:  the  hufband  115 

A  bond  payable  at  inftaliments,  the  obli- 
gee,  upon  a  breach  of  payment  at  the 
Srft  inftallment,  gets  judgment  on  the 
whole  penalty  ;  on  payment  of  the  mo- 
ney due  and  colls,  even  a  court  of  law 
will  a6t  equitably,  and  relieve  the  obli- 
gor 118 

The  cafe  ex  parte  Caficelh  ^c.  was  an  obi- 
ter  opinion  of  lord  King\  only,  and 
not  the  cafe  in  judgmenr  ibid. 

y^.  a  debtor  to  a  bankrupt,  before  his 
bankruptcy,  and  creditor  to  him  upon 
a  contingency  that  takes  place  after 
the  bankruptcy,  lhall  not  be  at  liberty 
to  fet  ofF  under  the  ciaufe  relating  to 
mutual  credit  119 

i?.  M.  in  purfuanceof  articles  before  mar- 
riage with  the  petitioner,  executed  a 
bond  to  1^.  M.  and  IK  R.  trurtees  un- 
der the  articles,  in  the  penalty  of  1000/. 
conditioned  to  be  void  if  the  heirs,  l^c. 
of  B.  M.  Ihould  pay  to  M.  and 
JV,  R.  500/.  within  three  monthii  next 
after  the  death  of  B.  M.  for  the  ule  of 
the  petitioner,  or  in  cafe  (he  fliould  not 
furvive,  to  the  ufe  of  her  child  or  chil- 
dren, if  any  :  A  coinmiliion  of  banh- 
TUptcy  i/TucJa^ainft  B.  3/.  who  4ics  on 


the  1(1  of  j^pri'  1749?  on  the  28th  of 
the  f  ime  mouth  a  div  dend  is  made  of 
9  in  the  pound  :  the  petitioner  prayed 
to  be  paid  a  proportiona jje  dividend  : 
aflignees  beine  (erved  with  notice,  and 
no  counfel  attending  for  thtm^  diredled  (he 
fhould  be  admitted  a  creditor,  and  re- 
ceive a  dividend  of  9J.  in  the  pound, 
not  being  oppofed  P^S^  i  20 

A  judgment  would  have  made  it  an  imme- 
diate debt,  and  (he  wiuld  have  been 
intiiled  to  have  come  in  as  a  claimant 
before  her  hufband's  death,  and  the  af- 
fignees  maft  then  have  retained  fuffici- 
ent  on  a  dividend  day  to  anfwer  a  pro- 
portionable dividend  to  the  petitioner 
when  the  event  happened  121 

Lord  Chancellor  King'*s  being  an  obiter 
opinion  as  to  a  wife's  being  admitted  to  a 
dividend^  and  Lord  Talbot  doubting  of 
it,  and  ihe  prefent  Chan?  ellor  in  a  cafe 
ex  parte  Groome^  December  1 74 1,  refufing 
to  admit  fuch  a  perfon  creditor,  his 
Lordfhip  would  not  fufFerthe  fecretary 
to  draw  up  the  order  pronounced  at  a 
former  day  of  petitions,  though  not 
defended,  buc  recommended  it  to  the 
aflignees  to  compromife  it  with  the 
petitioner  ibid. 

The  petitioner's  hufband  before  marriage 
gave  her  father  a  bond  in  the  penalty 
of  600  /.  conditioned  for  the  payment  of 
300/.  to  her  in  cafe  the  furvivedhims 
he  has  a  commiflion  of  bankruptcy 
taken  out  againit  him,  and  dies  in  tea 
days  after  115 

The  court  thinking  it  a  doubtful  cafe, 
whether  ftie  fhould  or  fliould  not  be 
admitted  a  creditor,  did  not  give  an  ab^ 
folute  opin'iony  but  on  aflignees  confent- 
ing,  Ihe  Ihould  come  under  the  commif- 
fion  for  150/.  ordered  her  a  dividend 
accordingly  ih'uL 

The  Itatute  of  7  Geo,  i.  cap  31.  extends 
only  to  creditors  at  a  future  day  certain 
and  not  10  debts  on  mere  contingencies 
which  have  not  happened  at  the  time  of 
the  ad  of  bankruptcy  committed  ibid* 

All  the  cafes  fince  Tidly  v.  Sparks,  2  Ld. 
Ray?K.  546.  have  been  determined 
againrt  a  contingent  intcrell  1 14 

Rule  as  to  Dra-.vcrs  r.^id  Ir.dcr/ers  cf  Bills 
of  E.\cljang£,  Sic. 

draws  bills  of  exchange  on  //who  had 
no  eil"c»l^s  of  //'  in  his  hand^;  (hey  arc 
.  U  u  z  uaulmuted 
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tranfmitted  to  R.  and  Company,  and 
indorfed  over  by  them  to  leveral  per 

■  fons ;  the  affignees  of  R.  and  Com- 
pany admitted  as  crediiors  under  //^.'s 
comm'ffion,  for  fo  much  as  they  have 
paid  to  the  indorfees  of  JV.h  bills  of 
exchange  under  i?,  and  company's 
comntiffion  ^^K^ 

A*  draws  a  bill  on  B.  who  has  effeds  of 
A.^i  in  his  hands,  afterwards  it  is  nego- 
tiated and  indorfed  over,  this  will  not 
make  the  indorfers  only  in  nature  of 
fureties  to^.  but  every  indorfer  will  be 
confideredrtsanevv  original  drawer  124 

T>.  being  indebted  to  M.  K.  in  71  /,  gave 
him  the  following  note;  I proinife  to 
pay  to  M.  K.  thefmnof  Jil.  U^itiiefs 
myhand^  Aug.  28th,  1734.  £  D  M.  K. 
being  indebted  to  B  in  92/.  19  de- 
livers Z)/s  note  to  him,  that  he  might 
receive  the  money  in  part  of  his  debt 
who  gave  the  following  receipt,  Re- 
cei--ved  zoth  Dsc.  1 734,  a  bill  for  71  /. 
lohiih  <when  paui^  wiil  be  on  accoimt  per 
Thomas  Eyas.  M  K.  becomes  a  bank  - 
rupt, but  not  having  indorfed  or  affign- 
ed  the  noie  to  B.  the  afngnees  apply  to 
/>,'s  folicitor,  and  receive  cf  him  the 
7  I  /.  The  aflignees  of^.'s  ellate,  con- 
iidered  as  truitees  for  the  petitioner  ^j:ith 
re/ped  to  the  Ju?n  of  j  i  I.  ibid. 

Jl.  gives  a  note  payable  to  B.  two  months 
from  the  date  for  100/.  B.  indorfes  it 
over  to  C  but  allows  a  difcount  of  9  /. 
per  cent,  he  proves  it  under  a  commif- 
fion  agriinR  A<  for  the  whole  fum,  but 
comniHliuners,  finding  out  this  fad 
afterwards,  flop  his  dividend  ;  Lord 
Chamellor  ve]Qt\Qd  his  petition,  and  or- 
dered an  illue  to  try  whether  a  bond 
from  the  drawr  and  indorfer  to  C. 
for  200/.  paying  only  98 /.  8  j.  6  d. 
was  ufuiious  125 

A  note  given  before  an  ad  of  bankrupt- 
cy, though  indorfed  after,  is  a  deot 
upon  which  the  indorfee  may  takeout 
a  commiirion  of "  bankruptcy  againfl 
the  drawer  126 
^r.  Billon  and  one  Micbell  had  various 
tr^nladions  together,  principally  nego- 
tiating bills  of  exchange  from  1742  to 
the  8rh  of  Ji'.ne  1743,  and  on  the  i8ih 
of  A,.ril  1743  Michell  committed  a 
privaie  ad  oi  bankruptcy,  the  fums 
paid  by  Michell  for  thefe  tranfadiions 
to  the  plaintili^",  amounted  to  3000/. 
The  a%nees  bring  an  adion  againit 


Billon,  for  fo  much  money  had  ai>d  re-* 
ceived  to  their  ufe,  and  recovered  a 
verdid  againft  him  for  3000  /.  Billon 
infilled  on  the  trial  to  have  712/.  al- 
lowed him,  as  paid  to  and  for  the 
bankrupt,  bat  being  refufed,  brought 
a  bi'l  for  the  712  /.  Bilhn  iniitled  to 
have  this  allowance,  and  the  verdid 
not  conclufive  upon  him,  becaufe  it  is 
matter  of  contrad,  and  of  account,  and 
in  that  refped,  a  proper  fubjed  for 
the  jurifdidion  of  the  court  of  Chan- 
cery .  Page  126  &  127 

Drawing  and  redrawing  bills  of  exchange 
for  large  fum.s,  and  a  continuation  of 
it,  is  a  trafficking  in  exchange,  and  a 
trading  which  will  make  a  man  liable 
to  a  ccmm:ffion  of  bankruptcy,  tho* 
a  lofs  enfues  to  the  bankrupt  by  fo 
doing  128 

G.  drew  a  great  number  of  bills  payable 
to  F.  and  A.  upon  H,  who  had  no  ef- 
feds  of  G.'s  in  his  hands,  but,  to  do 
honour  to  the  bills,  accepted  them  not- 
withitanding.  G.  becomes  a  bankrupt 
and  H.  by  means  of  the  great  fums  he  , 
paid  on  account  of  fuch  acceptance,  be- 
comes a  bankrupt  likewife  :  The  bill- 
holders  prove  under  both  commiffions, 
and  receive  dividends,  but  not  fuffi- 
cient  to  pay  ids.  in  the  pound  :  The 
cijfignecs  of  //.  petition  to  ftand  in  the 
place  of  the  bill-holdei Sy  pro  ianto,  as 
they  had  received  under  //.'s  commif- 
fion,  againft  the  ellate  of  G.  Ordered 
that  they  lhould/>ro  tanto^  as  H.'s  eilate 
had  paid  on  account  of  his  acceptance 
cf  the  faid  bills,  but  not  to  receive 
any  dividend  from  G.*s  eftate,  till  the 
bill-holders  had  received  a  full  fatisfac- 
tion  for  their  debts  i29&i3"o 

Watkin  of  Bri^ol  had  large  dealings  with 
G.  of  Worcejiery  who  had  Hatton  for 
his  correfpondent  in  London.  It  was 
agreed  between  G.  and  Hatton.,  that  the 
latter  fhould  anfwer  all  draughts  that 
IVatlin  fhould  draw  upon/ him  on  ac- 
count of  G.  Wutkin  draws  accordingly 
on  Hatton  for  4CC0  /.  who  accepts  it, 
though  he  had  no  effects  of  G.*s  in  his 
hands.  The  payee,  on  the  acceptor's 
non-payment,  applies  to  the  drawer 
who  pays  it:  Watkin  applies  to  be  ad- 
mitted a  creditor  undera  commiffionof 
bankruptcy  againft  Hatton  :  The  agree- 
ment between  G.  and  Hatton,  pots  the 
JaUer  10  all  intents  in  the  UisiQ  litua- 

tion 
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tion  as  G.  himfelf,  and  therefore  tho* 

he  had  nof£ctlsof  G.'s  in  his  ha?ids  at  the 
tinie,  he  has,  by  his  agreement,  made 
himfelf,  liable,  and  VFaikin  has  a  right 
to  come  in  as  a  creditor  under  the 
commiffion  againll  Hation     Page  131 

Where  Jlj[jtgnees  will  he  charged  vjith  In- 
ter eji. 

See  Rule  as  to  JJigfiees.,  87. 

Rule  as  to  Partnerjhip, 

See  Joint  and feparate  Contmijjion.  97. 

See  Rtde  as  to  Creditors.     1 06. 

feparate  ccjn million  taken  out  againll 
perfons  formerly  partners,  the  joint 
creditors^  upon  an  application  to  the 
court,  were  left  at  liberty  to  bring 
their  bill  for  any  demand  on  account 
of  the  partnerfiiip  againll  the  affignees 
of  the  feparate  ell  ate,  who  were  di- 
rected to  fell  the  whole  efFe6ts,  and 
depofit  the  money  in  the  bank,  but 
not  to  make  a  dividend,  uatii  the  fait 
ihould  be  determined  132 

The  joint  creditors  allowed  to  prove 
their  debts  under  the  commiffion  in 
the  mean  time,  without  prejudice  ib. 

A  commiffion  may  ifTue  againll  one  part- 
ner for  a  joint  debt,  tho*  an  adion 
cannot  be  maintained  againll  one 
without  joining  the  other  two  part- 
ners 133 

Though  a  majority  of  creditors  agree  to 
-  certify  that  a  commiffion  ought  to  be 
fuperfeded  at  a  meeting  for  that  pur- 
pofe,  jet  if  one  creditor  fays,.  I  Ibatl 
be  able  to  prove  in  a  few  days,  do 
not  certify  yer,  the  court  will  not 
fuperfede  till  fuch  creditor  has  an  op- 
portunity of  proving  his  debt  135 

Where  there  is  a  principal  and  lurety, 
and  lurety  pays  olF  the  debt,  he  is 
intitled  to  have  an  affignment  of  the 
jecurity  to  enable  him  to  obiain  fdtis 
fai'lion  for  what  he  has  paid  above 
his  own  fliare  ibr,/. 

H.  a  fjlkman,  and  F.  a  dealer  in  coaj.s, 
are  pa  tners  in  both  trades,  tht-y  af- 
terwards dillbive  the  partnerfliip,  and 
gives  H,  a  releafe  of  all  demands, 


and  took  upon  him  the  payment  of 
the  debts  due  from  the  coal  rrade,  and 
H.  ihe  debts  from  the  fi'ik  t-adeand 
the  refpedlive  debts  affigned  accord- 
ingly Pa^e  ]  36 

H  dies,  and  a  commiffion  of  bankrupt- 
cy is  taken  out  againll  F.  and  the 
melTenger  atrempring  10  ieize  Jk-  ef- 
fe£ls  of  H.  in  the  hands  of  nis  r>'pre- 
fentative,  is  oppofed  and  tu'ned  out 
of  polTeffion.  The  ,iffignee  peririons, 
complaining  of  the  furce  upo'  th.3 
fnellenger  ibid. 

By  the  releafe  of  F.  to  H  the  whole  pro- 
perty of  the  fiik  trade  veiled  in  H, 
and  the  alhgnees  of  F.  Handing  in 
no  better  light  than  the  bankrupt,  the 
goods  of  //.  ought  not  to  have  be^ii 
leized  under  the  commiffion  againll 
F".  and  petition  difmilfed  wirh -colls 
136  &  137 

Formerly,  where  there  were  feveral  part- 
ners, the  cuHom  was  to  take  out  fe- 
parate cominiffions  aga:nll  each  part- 
ner, as  well  as  a  joint  commiffion  ; 
bur  this  being  thought  a  very  unrea- 
fonable  pradice,  and  occafioning  great 
confulion  with  reg-^rd  to  bankrupts* 
effects,  has  been  dil jountenanct'd,  and 
the  court  now  keep  one  commiffion 
only  on  foot,,  and  dired  dillind  ac- 
counts to  be  kept  of  the  feveral  eit.ites 

138 

Where  there  is  a  joint  commiffion,  fe- 
parate creditors  ought  not  to  t.ike  out 
a  feparate  one,  bur  apply  to  be  ad- 
mitted to  prove  their  uei-ts  und^r  the 
joint;  as  being  a  mean^  of  laving 
cxpence  to  the  creditors  ibid. 

Upon  an  application  of  joint  creditors  to 
be  admitted  to  prove  their  debts  under 
a  l"i:para:e  commiffion  ;  ordered  pioid- 
Jioually,  that  they  lhall  be  admiited  cre- 
ditors, and  ali'vnt  (.r  uelcenr  to  the 
bankrupt's  certilicate,  becauie  it  w.  uld 
otnci  wile  clear  him  of  the  debtb  of 
joint  creditors,  as  well  as  fcpara:c  ib. 

Ride  as  to  Cojls. 

See  Rule  as  to  /IJ.gnccs,     ?j.  ■ 

See  Rule  ai  it  his  E  ecuor,  cr  tihcr.:  be 
is  071C  himj\-lf,  10:. 

If  a  wh(  ic  p  -!i  .on  is  recited     an  a  iJa- 
vit  ol  fcrv»tc\,  ih  ■  ^ouri  wjH  mak  cne 
U  u  3  attorney 
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attorney  who  drew  it  pay  the  coils  out 
of  his  own  pocket  Page  139 

S^e  Rule  asto  Jfgnees.  87. 

An  iffue  k^d  been  before  direfted  to  try  I 
the  bankruptcy  of  G.  and  found  no 
bankrupt  agreeable  to  the  judges  di 
re<5llons.    B  commiflion  of  bankruptcy 
is  a  proceeding  at  law  in  the  firtt  in 
fiance,  and  if  cofts  are  given  there,  it 
will  follow  of  courfe  in  the  proceed- 
ings  before  this  court  ibid. 

Coils  accrued  by  protefting  bills  before  a 
commiflion  iflTues.  may  be  proved,  but 
no  parts  of  the  coils  arifen  afterwards 

140 

The  Conp-uilion  of  the  repealing  Clauje  in 
the  10th  oj  ^een  Anne, 

The  Ilatute  of  the  loth  of  Queen  Ann. 
cap.  1 5  repeals  only  that  part  of  the 
ilatute  of  21  Jac.  cap.  19.  which  con- 
ilitutes  a  bankrupt,  but  not  the  de- 
fcription  of  the  trade  or  occupa  ion  of 
the  perfon  againft  whom  the  commif- 
fion  iiTues  14I 

A  fcrivener  is  comprehended  In  the  words 
hankersy  brokers  and  favors,  in  the  Ila- 
tute of  5  Ceo.  2.  cap,  '^O./eSi,  39.  142 

Rule  as  to  Di-uidendsy 

See  Rule  as  to  Affignees  being  charged  ivi/h 
Inttreft.  132. 

See  Draivers  and  Indorfers  of  Billsy  &c. 
122. 

See  Rule  as  to  allowance  to  Bankrupts.  207 

Commijpon  fuperjeded* 

See  Rule  as  to  his  Executors^  or  ivhere  he 
is  one  himjelf  .  100. 

See  Rule  as  to  Cofs.  138. 

See  Rule  as  to  Partner Jhlp.    J 32. 

On  fuperfeding  a  commiflion,  the  court 
may  either  dired  an  inquiry  before  a 
mafler  of  the  damages  fullained  by  the 
bankrupt,  or  a  quantum  dai^inifcatus 
upon  an  ifl^ue  at  law,  and  alter  da- 
mages are  fettled,  may,  for  the  bet- 


ter recovery  thereof,  order  the  bond 
given  by  the.  petitioning  creditor  to 
Lord  Chancellory  to  be  afligned  to  the 
bankrupt  Page  144 

After  two  dividends,  the  creditors  releafe 
the  bankrupt  of  all  further  demands  ; 
he  petitions  to  fuperfede  the  commif- 
fion,  and  for  liberty  to  coDed  in  the 
debts  Hill  due  to  the  eftate  :  The  bank- 
rupt admitted  to  ftand  in  the  place  of 
the  afi^gnees  to  get  in  the  remainder 
of  the  d-tbts,  \\xxX.Lord  Chancellor  \NQ\x\di 
not  fuperfede  the  commiflion  for  the 
fake  of  the  bankrupt,  as  it  would  in- 
tirely  defeat  his  certificate  145 
After  a  commiflion  of  bankruptcy  has 
been  proceeded  upon  in    \he  ufual 
manner,  and  all  the  creditors  have  ac- 
quiefced  in  it,  and  the  whole  com- 
pleatly  finifhed,  the  court  will  not  fu- 
perfede it,  tho'  the  adlof  bankruptcy 
committed  before  the  petitioning  cre- 
ditor's debt  arofe  was  of  a  doubtful 
nature  ibid, 
A  commiflion  fuperfeded,  becaufe  it  if- 
fued  againft  an  infant  146 
ji.  treated  with  H.  againft:  whom  a  com- 
miflion of  bankruptcy  was  awarded, 
for  the  purchafe  of  the  equity  of  re- 
demption of  his  eftate  in  mortgage  to 
F.  400  /.  fettled  for  the  purchaie :  Ar- 
ticles figned,  and  J.  pays  251/.  i /. 
to  clear  oIF  the  mortgage,  and  was  to 
pay  150/.  more  on  (he  execution  of 
conveyances :   On   i^.'s  refufmg  to 
compleat  the  purchafe,  or  pay  off  the 
mortgagee,  A.  brought  an  adion  a- 
gainft  //,  who  was  carried  to  gaol, 
where  he  lay  two  months,  and  upon, 
this  was  declared  a  bankrupt :  H.  ap- 
plies nOvv  to  fuperfede  the  commiflion, 
on  a  fuggeftion  that       debt  is  not  of 
fuch  a  riatore  as  in  titles  him  to  fue 
out  a  commiflion  147 
The  court  doubted  whether  J.  could 
take  out  a  commiflion  on  fuch  a  con- 
tradl,  faying,  the  remedy  ought  to 
have  been  a  bill  for  performance  of  the 
contradl,  and  no  <;ttion  could  be  main- 
tained ;  and  it  appearing  that  A.  fince 
the  ifl^uing  of  the  commiflion,  had 
taken  an  aflignment  of  the  mortgage, 
he  was  reltrained  from  proceeding  on 
the  commilfion,  for,  as  ftanding  in 
the  place  of  the  mortgagee,  he  could 
hold  till  redeemed,  and  iikewife  com- 
pel 
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pel  a  pei-rormance  of  the  contrad,  or 
oblige  J.  to  refand   the  251/.  is. 

Page  1^7 

ule  as  to  Banhripf's  Atteitdanve  on  JJ- 
Jigntes. 

he  attendance  of  the  bankrupt  on  the 
afllgnees  to  affill  them  in  making  out 
the  accounts  of  his  eftate,  is  confined 
by  the  5  th  of  the  prefent  King  to  the 
42  days,  or  the  enlarged  time  at 
moft;  but  if  the  affignees  will  under- 
take, for  the  creditors  under  the  com- 
million,  that  they  fhall  not  arreft 
hirn,  the  court  will  order  him  to  at- 
tend, notwithllanding  any  rifque  he 
may  run  from  his  creditors  at  large 

148 

Rule  as  to  an  Apprentice  under  a  Comm'tf- 
Jion  of  Ba?:kruptiy. 

An  apprentice,  where  his  mailer  becomes 
bankrupt,  fiiall  be  admitted  as  a  cre- 
ditor only  upon  the  remaining  fum, 
after  deducing  for  the  time  he  lived 
with  the  bankrupt  149 

Rule  as  to  df counting  of  Notes. 

See  Rule  as  to  Drapers  and  Indorfers  of 
Bills  of  Exchange, 

A  perfon  who  takes  no  more  for  the  dif- 
count  of  notes  than  at  the  rate  of  5  /. 
per  cent,  per  Ann.  fhall  prove  the  whole 
amount  of  thofe  notes  under  a  com- 
miflion  of  bankruptcy  againil  the 
drawer,  without  being  obliged  tb  de- 
dud  what  he  received  of  the  indorfer 
for  the  difcount  150 

The  rule  eftabliflied  by  commiflioners 
of  bankrupts,  that  note  creditors  can- 
not prove  intereft  upon  them,  unlefs 
cxprefTed  in  the  body  thereof,  is  a 
reafonable  one,  and  the  court  will 
not  break  through  it  151 

Rule  as  to  a  pdliloning  Creditor, 

See  Rule  as  to  his  Executor f  or  ivhere  he 
is  one  bimflf. 

'The  clerk  of  the  commiflion  caufcd  the 
bankrupt  to  be  arrelled  at  the  fuit  of 
/.  petitioning  creditor  and  alhgnec. 


in  the  SherilF's  court  of  London y  iot 
Sol.  and  afterwards  caufes  another 
adion  to  be  brought  in  B.  R.  for  the 
fame  fum,  and  kept  him  in  cuftody 
till  F.  had  an  opportunity  of  arrefting 
him  on  the  King's  Bench  ad\io^,  and 
afterwards  charges  him  with  another 
aftion  at  the  fuit  of  one  JVafs  ;  bank- 
rupt applies  to  be  difcharged  from 
both  actions :  /.  and  IV,  direfted  by 
the  court  refpedlively  to  difcharge  him 
out  of  the  cuftody  of  the  marfhal,  as 
the  fame  attorney  was  concerned  in 
both  anions  Pi^ge  152 

A  petitioning  creditor  cannot  arreft  a 
bankrupt,  becaufe  a  commiffion  is 
both  an  adion,  and  an  execution  in 
the  £rft  inftance  "  i6id. 

A  petitioning  creditor  determines  his 
eledion  by  taking  out  the  commiflion 
and  cannot  fue  the  bankrupt  at  law, 
though  for  a  de^t  difinft  from  what 
he  proved  153 

Where  perfons  refufe  to  prove  debts  un- 
der a  commiflion,  the  barely  being 
afllgnees  will  not  determine  their  elec- 
tion, but  they  may  ftill  fue  the  bank- 
rupt at  law  ibid. 

A  petitioning  creditor  has  not  the  fame 
eledion  as  a  common  creditor  ;  for  if 
he  was  to  eled:  to  proceed  at  law,  it 
would  fuperfede  the  commiflion  154 

See  Commiffion  fuperfeded. 

Rule  as  to  Notes  where  Intcrefl  is  not 
exprejjed. 

See  Rule  as  to  df  counting  of  Notts  150 

The  Con/lriiSlion  of  the  Statute  of  2 1  Jac 
I.  cap.  19.  with  refpeR  to  Bankrupts* 

poffeffion  of  Goods  after  Afignmciit, 

Aflignmentof  a  flilp  at  fea  for  a  valuable 
confideration  may  be  good  againft 
afllgnees  of  a  bankrupt,  though  no 
pofleflion  is  taken  thereof,  but  if  of 
goods  at  land  othcrwife  154 

Pcvivnce  has  only  a  fpecial  property  in 
goods,  if  not  redeemed  within  the 
time  156 

An  owner  of  hoys  mortgages  them,  and 
after  fo  doing,  is  lufl'ercd  by  tht-  mort- 
gagee to  ufc  them  for  three  \oars  to- 
gether, and  has  money  lent  him  upon 
.  tlie  credit  oi  being  the  owner,  they 
U  u  4  a:  c 
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are  liable  to  be  fold  under  a  commif- 
fion  of  bankruptcy  Page  157 

Where  a  creditor  of  a  bankrupt  has  re- 
ceived money  of  him,  and  an  adion 
is  brought  by  the  affignees  to  recover 
back  fuf.h  mor.ev,  they  mud  prove 
fuch  creditor  had  notice  of  the  bank- 
ruptcy v.'hen  he  received  the  fame  ib. 

Where  goods  are  delivered  to  a  creditor 
after  nctice  of  an  ad  cf  bankruptcy, 
the  proper  a<5iion  for  the  affignees  is 
trover,  be^aufe  there  is  a  tort  in  de- 
taining, though  he  came  rightfully  to 
the  polfefuon  ef  the  goods  ibid. 

Marriage,  withou!:  a  poriion,  is  Itfell  a 
coni'icJ.tration  for  an  agreement  158 

A  woman's  fortune  falling  fliort  of  the 
huftand's  expeitations,  is  no  reafon  for 
fetting  afide  a  m?.rnage  agreement  i  59 

The  claiife  in  2  I  "jac.  I,  which  fays,  that 
all  ^oods  in  the  -yojjejjion  of  a  bankrupt., 
ichereby  he  gains  a  general  credit,  /hall 
'he  liable  to  his  a  editors,  relates  to 
goods  tlie  bankrupt  has  in  his  own 
right  only  ibid, 

RJV.  and  his  partner  gave  a  bond  to  H. 
/or  1200/.  and  the  fame  day  by  deed 
afligned  to  H.  or  order,  the  goods  in 
two  ihips  then  at  fea,  and  alfo  13  bills 
.  of  lading,  and  policies  of  infurance 
containing  the  faid  goods,  as  a  colla- 
teral fecurity,  the  latter  indorfed  to 
H.  the  former  not :  A  bill  brought  by 
the  alfignee  of  i?.  W.  become  a  bank, 
rupt  for  thefe  goods,  infilling  that  R. 
W.  aded  as  the  vifible  owner  cf  the 
(hip  and  cargo,  being  not  put  into  the 
pofleiTicnof and  therefore  the  plain- 
tiff intitled  thereto  for  the  benefit  of 
the  creditors  at  large  160 

The  court  of  opinion  that  every  thing 
which  c(  old  fhev/  a  right  to  the  fnip 
and  cargo  b;ang  delivered  over  to  H. 
R.  iV.  cou'd  no  longer  be  faid  to  have 
the  order  and  diipofition  of  them,  arid 
thereiure  not  within  the  meaning  of 
i\  Jar.  cap.  i<^.  and  confequently  H. 
has  aright  to  retain  the  fiiip  and  cargo 
tili  ii;  principal  fuin  of  1200/.  and 
inter  :u  ^  ia'-i^f.td  160 

jL  b'  i''ii  i.:dob  ed  to  B.  afiig-ns  over 
ba-g-s  to  i>.  who  fuffers  yi'.  to  keep 
the  poueliion,  this  if  a  fraud  on  the 
crec^itors  at  large,  and  I'h':  hcTg^s  may 
bt  ieized  under  a  coirimiiTuin  ot  bank- 
xiiptcv  tuksn  out  afterwards  againil 
J.     '  16 i 


Where  there  is  an  alignment  of  an  ouN 
ward  bound  cargo,  it  is  a  compleat 
contradl,  though  the  cargo  is  not  de- 
livered to  the  aflignee  Page  162 

Indorfing  bills  of  fale  does  not  amount 
to  an  affignment,  unlefs  the  goods  are 
directed  to  be  delivered  to  the  allig- 
nee  ibid. 

Affignees  under  commiffions  of  bank- 
ruptcy take,  fubjedl  to  all  equitable 
liens  againft  the  bankrupt  himfelf  ib, 

AlTignment  of  chofes  in  action  for  a  va- 
luable confideration,  are  good  againit 
creditors  under  acommiilion  of  bank- 
ruptcy ibid. 

If  a  perfon  advances  money  upon  a  con- 
ditionai  fale  of  goods,  and  does  not 
infill  upon  a  delivery  thereof,  he  con- 
fides in  the  credit  of  the  vendor,  and 
not  on  any  real  or  particular  fecutity, 
and  ought  to  come  in  under  a  coms- 
miflion  of  bankruptcy  againfl  the  ven- 
dor, as  much  as  any  other  peirfon,  that 
places  a  coniidence  in  the  bankrupt, 
and  not  on  any  other  fecurity  165 

The  general  view  of  the  provifion  now 
in  queftion,is  to  prevent  traders  from 
gaining  a  delufive  credit  from  a  falfe 
appearance  of  their  circumllances  183 

The  Itatute  of  zi  Jac.  i.  cap.  19.  ex- 
tends to  conditional  as  well  as  abfo- 
lute  fales  -  ibid* 

A  fhare  of  the  partnerfhip  trade,  ^3c. 
jnortgaged  to  a  partner,  mult  be  de- 
livered, or  it  is  a  delufive  credit,  and 
falls  within  the  ftatute  of  21.  Jac.  i. 
cap.  19,  ibid. 

The  provifions  in  21  Jac.  i.  cap.  ig.fec, 
I ! .  with  refped  to  legal  interelts,  muil: 
be  followed  as  to  equitable  ones; 
chofes  in  adlion  therefore  held  to  be 
within  the  meaning  of  the  ad,  and 
are  included  in  the  words  goods  and 
chattels  ~  184 

How  far  partnerfliip  flock  is  liable  to 
the  debts  of  partners  in  the  firll  place 

ibid. 

Where  one  partner  lends  money  to  ano- 
ther partner  generally,  and  it  is  not 
entered  in  the  partnerfliip  books,  he 
dees  not  gam  a  fpecific  lien  upon  the 
fhaieof  the  borrower  ibiiit 

A  pen'on  may  fet  off  a  debt  under  the 
bankrupt  acts,  though  not  relative  to 
the  mutual  credit  between  him  and 
the  bankrupt  1^5 
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One  Matthezvs  (o\i^  to  one  Flyn  and  Field 
two-thirds  of  500  barrels  of  tar,  ar 
the  rate  of  9^.  per  barrel,  and  the  other 
third  he  agreed  Ihould  go,  and  be  con- 
figned  to  them  for  fale,  -.a  his  riCque, 
and  on  his  own  account,  and  that  he 
fhould  be  at  the  charge  of  cartage  and 
porterage,  and  fliipping  of  the  whole. 

Page  1 8  s 

Matthews  accordingly  caufed  the  tar  to 
be  put  into  a  warehoufe  or  cellar  of 
/his  own,  for  the  purpofes  of  the  agree- 
ment ;  FlyniLud  F?>/iat  the  fame  time 
paid  Matthe^vs  in  London  bills  1^0 1. 
the  amount  of  two-thirds,  and  Mat- 
thews pnade  them  out  a  bill  of  parcels; 
JfaZ/if^-iJt-v  afterwards  becomes  a  bank- 
rupt, and  the  affignees  take  pofil-irion 
of  the  tar,  as  they  found  it  remaining 
in  his  warehoufe  ibid. 
This  was  held  not  to  be  within  the  in- 
tent of  21  Jac,  1.  cap.  19  which 
ineant  to  guard  agaiult  leaving  goods 
jn  the  poJfi'JJion^  crder  and  difpojiiion  of 
bankrupts^  bat  a  mere  temporary  cuf- 
tody,  till  Flyn  and  Field  had  an  op- 
portunity of  (hipping  it  off  to  Ireland^ 
and  that  they  are  iucitied  to  two-thirds 
of  the  tar  ,  ilid. 

Ride  as  to  Copyholds  u?ider  a  Commijfpn  of 
Bauhrupiey. 

See  Drury  v.  Man,  under  Ride  as  to  Jf- 
fignees  95 

Where  JJftgnees   are  liable  to  the  fame 
Equity  <ivith  ihf  Bankrupt. 

Though  the  court  will  favour  creditors, 
yet  It  mull  be  where  tht-y  have  a  fu- 
perior  right  to  cihcr  p^-i  lons  188 
A  fettlement  after  marriage  good,  if  it 
be  upon  paymenc  ol  money  as  a  por- 
tion, or  a  new  addiiionai  lum,  or  fven 
upon  an  agreement  to  pay  money,  if 
afterwaids  paid  190 
Where  creditors  can  have  no  remedy  at 
law,  but  muflcoxne  into  equity,  this 
court  wil!  moke  them  do  equity  19$ 
Though  in  a  conveyance  by  leale  and  rc- 
Jeafe  the  leale  is  mlh1ng,^yet  if  a  con- 
iideration  be  provca,  the  releafe  will 
amount  to  a  covenant  to  ftand  feifed 

191 

Jn  the  cafe  of  voluntary  fettlements  and 
wills,  if  there  is  no  dcclaiutioii  of  the 


trufl  of  a  term,  it  refults  to  the  do- 
nor ;  otherwife,  v,/here  it  is  a  fettle- 
ment  for  a  valuable  confideration,  and 
in  the  nature  of  a  contract:  for  th»  be- 
nent  of  a  wife,  a-rid  of  the  ilTue  P.igi 
A  limit^^ion  in  a  fettlement  to  a  huf- 
band  for  life,  to  triutees  to  preferve, 
to  the  wife  for  life  for  her  join- 
ture, and  afier  the  deceafe  of  both,  to 
trullecs  for  99  years,,  on  fuch  trufts 
as  hereaftei-  expreiTed  ;  and  after  the 
determina'.ion  of  that  eiiate,  to  the 
firli,  and  every  other  Ton  in  tail  :  No 
declaration  of  the  uies  of  th?  term, 
'i'he  court  always  takes  agreem,ents  of 
this  kind  accordinp-  to  the  nature  of 

o 

the  agreement,  and  therefore  confider 
it  only  as  a  trult  term  to  attend  ih^ 
inhsritance,  according  to  tns  limita- 
tions in  this  fettiemenc  ibid. 

See  Walker  v.  Burrc^Sy  under  Rule  as 
■  to  Afignees  93 

See  title  Baron  and  Feme^  under  Rule  as 
to  the  poffibility  of  tl'e  Wif  280 

A  bond  given  to  A.  in  truft  to  fecurethe 
paymentof  an  annuity  of  40 /.  dur- 
ing the  joint  lives  of  Sir  EdzoarJ 
Smith  and  petitioner,  the  bankrupt's 
wife  ;  he  delivers  up  the  bond  upoa 
his  iafc  examination  ;  flie  applies  to 
the  court,  and  prays  the  aflignee  may 
deliver  the  bond  to  her  trullee ;  and 
that  the  arrears  of  the  annuity,  and 
all  future  payments  may  be  made  to 
her  :  Lord  Chancellor  ordered  it  ac- 
cordingly 192 

Where  a  bond  is  given  !0  a  truftee  for 
the  benefit  of  a  wife,  and  the  hu&and 
becomes  a  bankrupt,  the  allignees can- 
not bring  an  adion,  for  by  1  J'ac.  i. 
aflignees  can  only  have  the  like  re- 
medy to  recover  a  debt,  as  the  bank- 
rupt himlVif  E'ljght  have  had,  the 
word  party  in  the  jlLX  being  meant  of 
the  bankrupt  193 

The  oi/vVc'/- opinion  in  Miles  v.  IViUiatus 
and  bis  wife,  1  IV/ns.  255.  denied  by 
Lord  Chancellor  to  be  law  1 93 

IFhat  is  or  is  not  an  Aei  of  Bankruptcy, 

Where  there  is  n  doubt  of  the  ba.nk- 
ruptcy,  and  the  bankrupt  is  out  of  the 
kin^djiM 
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kingdom,  tlie  court  will  not  fuperfede 
the  commiffion  upon  petition,  but 
fend  it  to  trial  :  But  where  the  bank- 
rupt is  at  home,  the  court  will  fend 
it  back  to  the  commiffioners,  to  con- 
:fider  if,  on  the  evidence^  they  can  de- 
clare him  a  bankrupt  ornot  Page  193 

Jlbfconding  to  avoid  an  attachment,  up- 
©n  an  award  for  non  delivery  of  goods 
f  urfuant  to  an  award,  is  not  an  ad  of 
bankruptcy  within  the  ftatuteof  J«c. 
1.  €ap.  15.  but  it  muft  be  a  departing 
from  the  dwelling- houfe  to  avoid  the 
payment  of  a  juft  debt,  and  not  the 
delivery  of  goods,  for  that  is  a  duty 
©nly  196 

A  commilSon  of  bankruptcy  taken  out 
againft  the  petitioner,  who  infifts, 
that,  as  he  is  a  clergyman,  he  is  not 
liable  to  become  a  bankrupt  within 
the  intent  of  any  of  the  bankrupt  fta- 
tutes  :  Lord  Chuncellor  would  not  fu- 
perfede the  commilfion,  or  dired  an 
iffue,  but  left  the  petitioner  to  his 
adion  at  law  ihid. 

The  ftatute  of  21  H.  8.  will  not  exempt 
a  clergyman  from  being  a  bankrupt, 
fbf  he  cannot  take  advantage  of  the 
breach  of  one  law,  to  excufe  him  from 
the  breach  of  another  199 

Smuggling,  though  contrary  to  an  ad 
of  parliament,  isftill  a  trading  within 
the  meaning  of  the  bankrupt  ads, 
and  fuch  perfons  liable  to  a  commif- 
fion ibid. 

A  bargain  or  contrad  made  by  a  parfon, 
contrary  to  the  ftatute  of  z  \  H.  8. 
fee.  5.  is  void,  as  to  bimfel,f  only,  and 
he.  done  is  liable  to  the  penalty  of  the 
ad  ibid. 

If  a  bankrupt  has  an  obje6\ion  to  a  qucf- 
tion,  he  muft  demur  to  the  interroga- 
tories, and  the  court  will  judge  of  it, 
upon  a  petition  ;  or  if  he  refufes  to 
anfwer  any  queftion,  and  the  com- 
jniilloners  commit  him,  and  the  de- 
linquent brings  an  habeas  corpus^  the 
queiiion  muft  be  fet  forth  particularly 
i»  the  return  to  habeas  corpus,  that 
the  judges  may  judge  whether  .it  was 
lawful  or  not  200 

Ecefefiaftical  eHates  may  be  taken  in  ex- 
ecution, and  upon  a  fequeftration 
like  wife,  and  the  method  which  is 
taken  in  executions  and  fequeftrations 
may  be  followed  upon  a  tommilfion 
of  bankruptcy  zoo 


A  peer  or  a  member  of  the  houfe  of 
commons,  if  they  will  trade,  are  lia- 
ble to  a  commilTion  of  bankruptcy, 
otherwife  as  to  infants        Page  20 r 

A  perfon's  denying  himfelf  to  a  creditor 
who  calls  at  eleven  o'clock  at  night, 
is  no  ad  of  bankruptcy,  for  it  cannot 
be  faid  to  be  done  njuith  an  intent  to  de- 
/r^«^  his  creditors,  which  is  the  in- 
gredient the  ads  of  parliament  require 
to  make  a  man  a  bankrupt  ibid. 

Rule  as  to  Sales  before  CommtJJioners, 

Advertifements  in  cafes  of  fales  before 
commilTioners  of  bankrupts  fliould  not 
be  general  only,  for  a  meeting,  in  or- 
der to  fell  a  bankrupt's  eftate,  but 
ought  to  name  the  hour  as  makers  do, 
and  after  the  time  expired,  if  com- 
milTioners  are  not  gone,  Ihould  admit 
a  better  bidder,  in  order  to  give  cre- 
ditors as  great  fatisfadion  for  their  lofs 
as  polTible  202 

Rule  as  to  Epcamlnatlons  taken  before  Coni' 
mijjioners. 

An  order  had  been  obtained  to  read 
alia  the  examinations  of  Margaret 
Livgoody  taken  before  the  commiHion- 
ers  under  Thomas  Lingood\  bank- 
ruptcy. They  cannot  be  read,  unlefs 
proved  in  the  caufe  that  there  were 
fuch  examirjations  taken  before  the 
commiffioners for  the  proceedings  in 
a  commiffion  of  bankrsgptcy  againft 
Thomas  are,  as  to  Margaret,  rei>  intei- 
alios  atla  203 
will  cannot  be  proved  by  an  examina- 
tion of  witneftes  'vlvdi  voce,  for  the  de- 
fendant has  a  right  to  a  crofs  exami- 
nation of  plaintiff's  vvitneffes  ibid.. 

An  order  to  read  the  proceedings  in  one 
caufe,  in  another,  mull  be  between 
the  fame  parties  204 

Where  one  defendant  is  charged  with  a 
fraud,  his  depofition  cannot  be  read 
for  another,  as  it  may  tend  to  excufe 
him  with  regard  to  his  own  cofts  ibid. 

Lord  Chancellor t.on  a  former  application, 
limited  the  examination  ol  a  bank- 
rupt's mother  before  the  commiffion- 
ers to  her  fon's  trading  only,  but  upoa 
a  fecond  application  refufed  toreilrain 
the  comniiihoners  from  afking  her 
any  queitions,  or  inquiring  into  any 
cifcuni  dances 
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circcim {lances  which  may  make  him  a 
trader  Page  204 

is  lordfhip  would  not  make  an  order 
that  the  mother  (hould  have  counfel 
upon  her  examination,  becaufe  it 
might  be  made  a  precedenr  in  other 
comm;ffion3,  and  he  thought  an  incon- 
venience would  arife,  if  allowed  in 
every  cafe  205 
perfon,  inftead  of  attending  commif- 
fioners,  petitioned  that  he  might  be 
examined  upon  interrogatories,  and 
have  a  copy  thereof,  and  a  month's 
time  to  prepare  himlelf,  and  that  the 
commiffioners  may  be  reltrained  from 
afking  him  particular  quellions  in  his 
bufineis  of  a  banker  ibid. 

Lord  Chancellor  will  not  reftrain  commif- 
lioners  in  their  examinations,  as  it 
would  be  attended  with  expence,  and 
an  inconvenience  arife  from  applica- 

j   tions  of  this  kind  ^f>id. 

The  bare  exchanging  of  notes  with  a 
bankrupt,  or  giving  money  for  bank 
notes,  cannot  afFedt  him  as  a  trader 
with  that  bankrupt  206 

Who  are  liable  to  Bankruptcy. 

Pawnbrokers  within  the  ftatutes  of  bank- 
rupts, and  feem  particularly  included 
in  the  general  word  brokers^  in  the  39th 
fedion  of  the  5th  of  Geo.  2.  and  lo  is 
a  public  officer,  as  an  excifeman,  if 
he  will  trade  ibid. 

The  daughter  of  a  freeman  of  Loudon^  if 
fhe  trades  feparately  from  her  hufband, 
may  be  a  bankrupt  ibid. 


See  Crifp,  under  Rule  as  to  PartnerJhTp. 

See  Mejmot,  under  What  is  or  is  not  an 
of  Bankruptcy. 

See  Richard/on  v.  Bradpaw,  under  What 
is  a  Trading  to  make  a  Man  a  Bankrupt. 

See  William/on;  under  Rule  as  to  the  Cer- 
tijicate  of  a  Bankrupt. 

Rule  as  to  a  Bnnkrupt^s  Jlhicancc, 

A  bankfHpt  is  not  intitled  to  his  allow- 
ance till  he  has  h^id  his  certificate 

2C7 


A  bankrupt's  allowance  under  the  a£l  of 
parliament  is  a  veiled  interefl,  and,  if 
he  dies,  will  go  to  his  reprefentative 

Page  20S 

Bankrupts  are  not  intitled  to  their  al- 
lowance under  the  i;th  of  the  prefent 
king,  till  a  final  dividend  is  made, 
for  it  cannot  be  feen  before,  whether 
they  will  be  intitled  to  any  allowance 
at  all  20S 

Upon  an  affidavit  of  a  creditor,  that 
he  has  not  read  the  Gazette,  he  will 
be  admitted  to  prove  his  debt,  fo  as 
not  to  difturb  a  former  dividend  5 
nor  can  cotiimiffioners  proceed  td 
make  a  lecond  till  he  is  brought 
up  equal  to  the  creditors  under  the 
firll  209 

The  reprefentative  of  a  bankrupt  who 
had,  in  his  life  time,  divided  10  s.  in  ■ 
the  pound,  is,  as  ftanding  in  his  place, 
intitled  to  the  allowance  Hid, 

Rule  as  to  Solicitors  in  Bankrupt  Cafes, 

The  court  cannot,  upon  petition,  make 
the  clerk  of  the  commiffion  pay  cofts 
of  fuii,  for  not  attending  to  give  evi- 
dence at  a  trial,  by  reafon  of  which 
the  bankrupt  was  acquitted,  for  the 
remedy  lies  at  law  ibid. 

Where  a  folicitor  carries  on  fuits  for  aa 
affignee,  without  the  authority  of  the 
majority  in  value  of  the  creditors,  the 
eftateof  the  bankrupt  is  not  liable  to 
his  bill  for  fuch  fuits  210 

Rule  as  to  the  Sale  of  Offices  under  a  Com- 
miffion of  Bankruptcy. 

One  Richardjony  in  17^6,  purchafed  the 
office  of  the  under  marlhal  of  the  city 
of  hou'ion  for  900/,  a  lalary  annexed 
toil  of  60  /.  half  yearly,  and  a  freedom 
of  the  faid  city,  worth  annually  25  /. 
his  effeds,  under  commiliion  of  bank- 
ruptcy, not  amounting  10  5  s,  in  the 
pound  ;  the  aiiij^necs  appl.cd  to  the 
Lord  Mayor  and  court  of  aldermen  for 
liberty  to  lell  the  bankrupt's  office, 
but  he  being  preient  in  court,  and 
rc-Jufing  to  coriftnt,  they  declared  that 
thc-y  could  not  alienate  u  vvidtout  his 
con  lent  310 

An  application  to  the  court  here,  that. the 
oliitc  may  be  lorthwiih  fcid  \  and  that 

th6 
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the  lord  mayor,  ^c.  may  be  indem- 
nified in  accepting  fuch  alienation  cn 
the  affignees  paying  the  ufiial  aliena- 
tion fine:  Lord  Chancellor  of  opinion, 
that  affignees  might,  by  anticipation, 
fell  this  office  of  under  marfhal,  and 
that  it  is  not  within  the  flatute  of  Ed- 
nvard  6.  as  it  doth  not  concern  the  ad- 
miniftration  of  juftice  Page  210 

The  office  of  ferjeant  at  mace  is  not  fale- 
able,  as  !t  concerns  the  execution  of 
juftice:  The  fame  as  to  a  fworn  clerk 
in  the  fix  clerks  office  212 

The  office  of  under  marftial  is  clearly 
within  the  defcription  of  the  34^  35 
Hen*  8.  cap.  4.  and   13  Eliz.  cap.  7. 

ihid. 

An  oiHce  quam  diu  fe  hene gejferit^  is  an 
office  for  life  213 
Where  a  bankrupt  is  an  executor  and 
refiduary  legatee,  and  has  paid  the 
debts,  and  particular  legacies  out  of 
part  of  the  afiTets,  if  he  refufes  to  col- 
led in  the  reft,  notwithftanding  the 
affignees  have  not  the  legal  intereft 
vefted  in  them,  the  court  would  affift 
them  to  get  in  the  remainder,  in  the 
name  of  the  executor  ibid. 
If  an  officer  of  the  army  ftiould  become 
a  bankrupt,  the  court  would  lay  their 
hands  upon  his  falary,  for  the  benefit 
of  his  creditors  214 
A  bankrupt,  being  under  marfhal  of  the 
city  of  London,  and  refufing  to  furren- 
der  his  office,  the  affignees  obtained 
an  order  for  difpofing  of  the  office. 
agrees  with  the  affignees  for  the  pur- 
chafe  of  the  office  at  850  /.  and  on  the 
17th  of  Odoher,  ly'i^g,  B.  was  pre- 
sented to  the  court  of  lord  mayor,  i^c. 
who  approved  of  him,  and  were  ready 
to  take  the  bankrupt's  Surrender,  but 
he  refufing,  was  ordered  by  Lord  Chan- 
ctllor  to  be  committed  for  his  contempt, 
and  thereupon  abfconded  2 1  5 

An  application  to  the  court  to  order  the 
court  of  lord  mayor,  ^c.  to  admit  B. 
in  the  room  of  the  bankrupt.  Lord 
Chanctllor  would  not  make  an  order 
u|.  on  the  lord  mayor,  \3c.  to  admit  B. 
as  ir  wasintirely  dilcretionary  in  them 
but  recommended  it  to  the  lord  mayor, 
^c,  upon  the  bankrupt's  non-attend- 
ance, by  which  his  office  was  forfeited, 
to  difmifs  him,  and  admit  B,  215 


Where  the  legal  intereft  of  a  copyhold  u 
in  one,  and  the  equitable  intereft  ir, 
another,  ihe  court  can  oraer  the  truf- 
tee  to  Surrender,  though  cejiui  que  tmfi 
refufes  j^age  215  J!, 

What  Jhallor  Jhall  not  he  /aid  to  he  a  Bank" 
rupt^s  Eft  ate. 

See  Broivn  v.  Heathcotey  under  The  Con^, 
JiruBion  of  the  Statute  of  21  Jac.  i. 
cap.  1  9.  -with  re/pea  to  Ba7ikrupt's  Pof, 
fefion  of  Goods  after  AJJignment. 

See  Flyn  and  Field,  under  the  fame  Di. 
vifion. 

Where  there  is  a  Trujl  for  a  Bankrupt^ s 
Wfe, 

See  Greenazuay,  See  Groome.  See  Michell, 
under  Contingent  Debts, 

See  Walker  v.  Burrou  djSy  under  Ride  as 

to  AJigneesy 

See  Grey  v.  Kentijh,  title  Baron  and 
Feme  under  Rule  as  to  a  Pofftbility  of 
the  Wife, 

What  is  a  Trading  to  male  a  Man  a  bank- 
rupt ^ 

See  Highmore  v.  Molloji^  and  Carrlngton^ 
under  IVho  are  liable  to  Bankruptcy ^ 

See  Meymot,  under  What  is,  or  is  not,  ati 

Ad  of  Bankruptcy, 

See  Richardfon  V.  Bradjhaw  ^  un- 
der Rule  as  to  Drawers  and  Indorfers 
of  Bills,  Sec,  ' 

Bankers  having  taken  upon  them  to  a£l 
as  Scriveners,  made  it  necefiary  for 
the  legiftaturc  in  the  5th  of  Geo.  2. 
to  add  bankers,  as  being  liable  to 
commiffions  of  bankruptcy  218 

A  perfon  ztYmg  as  a  banker  will  be  con- 
sidered as  one  though  he  does  not  keep 
an  open  ftiop  218  . 

A  commiffion  of  bankruptcy  is  as  much 
ex  di'bito  jiiftiti,^  as  a  writ,  and  no  in- 
ftance  where  the  court  fuperfedes  it, 

without 
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Witlioat  (31re6ling  an  iflue;,  unlefs  it 
appears  to  be  taken  out  fraudulently 
:<?t;J  or  vcx^tioufly  Page  218 

J'    \uk  as  to  Acis  of  Parjiament  relating  to 
Bankrupts, 

Burchell,  under  The  ConflruSlton  of  the 
■  repealing  Claufe  of  the  i  oth  cf^een  Anne. 

IjV"'  iee  Ling'wbody  under  Dlvlfion,  Rule  as 
to  a  Certificate  from  Co7nmiJfo7iers  to  a 
Judge. 


iee  IFalher  v.  Burroxos,  under  Rule  as  to 
JjlJlgnees.  ' 

What  is,  or  is  not,  an  EleSlion  to  ahide 
under  a  Conunifion, 


jftn  aflignee,  upon  refunding  what  he  had 
received  under  two  dividends,  allowed 
to  make  his  eledlion  to  proceed  at  law 
againll  the  bankrupt  219 
*i(;lrhe  old  laws  confidered  bankrupts  as 
fraudulent  infolvents,  but  the  more 
modern  as  unfortunate  ones,  and  upon 
thefe  late  flat  ctes  have  the  applications 
been  made  to  compel  creditors  who 
proceeded  in  a  double  way  to  make 
their  eleiiion  ibid. 
The  reafon  why  fiich  creditor  who  eleds 
to  proceed  at  law,  Oiall  Hill  be  allowed 
to  aflent  or  diffent  to  the  bankrupt's 
certificate,  is  to  make  the  remedy 
againit  the  perfon  effectual  220 


See  Ward,  See  Le'ioes,  under  Rule  as  to 
a  petitioning  Creditor. 

Notwithftanding  a  creditor  under  a  com- 
milfion  of  bankruptcy  eleds  to  proceed 
at  law,  he  may  Hill  aflent  or  diaent  to 
the  certificate  ibid. 
"Where  a  perfon  chufes  himfelf  an  alTignee, 
it  isdoubtful  whether  this  is  not  making 
an  eledion  to  proceed  under  the  com- 
million  ;  but  on  his  eleding  in  court 
to  proceed  at  law,  his  lordfhip  made 
an  order  that  he  Ihould  be  dilcharged 
as  a  creditor  under  the  conimllion 

22  1 

Kule  as  to  Profcciitions  againji  a  Bankrupt 
for  F4of!y  in  mt jurrendk 


■term 2'  I'lm 


One  Wood  applies  for  an  order  upon  com- 
fliiilionerj,  to  admit  him  a  creditor  for 


21/.  upon  a  note,  and  that  the  clerk 
of  the  commiffion  may  be  direded  to 
attend  at  the  Old  Bailey  ^  with  the  pro- 
ceedings upon  aprofecution  againllthe 
bankrupt  for  felony,  in  not  furrender- 
ing  himfelf  according  to  the  diredions 
of  the  ad  of  parliament  Pagezni 

As  1Voodh2is  not  yet  proved  his  debt,  if 
not  made  out  to  the  fatisfadion  of  the 
commiffioners,  it  may  be  rejeded;  aad 
Lord  Chancellor  faid,  that  notwithftand- 
ing  fuch  a  profecuiion  may  be  carried 
cn  by  a  perfon  who  is  not  a  creditor, 
yet,  by  the  words  of  the  ad  of  parlia- 
ment, it  looked  as  if  the  legiflature 
intended  there  fliould  be  a  concurrence 
of  the  creditors  under  the  commiffion  ; 
and  that  as  this  is  a  penal  law,  a  court 
of  equity  will  not  lend  its  aid  to  fuch 
a  profecution,  by  ordering  the  clerk  to 
attend  with  the  proceedings  at  the  Old 
Bailey,  and  therefore  he  would  not 
grant  die  petition  ibid^ 

Where  /a.  bankrupt  did  not  furrender 
himfelf  in  due  time,  if  there  did  noc 
appear  tO  be  any  intention  of  defraud- 
ing his  creditors.  Lord Macclefald,  in 
fl^vcral  inllances,  fuperfeJed  the  com- 
miilion  in  order  to  prevent yi/rZ?  a  pro- 
fecution 2  22 


Rule  as  to  contingent  Creditors  in  refpcti 
Dividends. 

See  Groo'me^  See  Michell,  under  Contin- 
<:!ient  Debts. 


Rule  as  to  mi'.turd  Debts  and  Credits, 

See  Bromley  v.  Goodere,  under  Rule  as  to 
the  Ccr  Life  ale  of  a  Bankrupt. 

See  Grocmgy  under  C(.?it:?!gent  Dehts. 

A  packer  may  retain  goods  till  he  is  paid 
the  price  of  pricking,  ;,nd  if  he  has  an- 
oilier  debt  due  to  him  tram  the  fame 
perfon,  the  goods  lhall  not  be  taken 
from  him  till  he  is  paid  the  whole, 
noLv.'ithllanding  the  debtor  is  become 
a  bankrupt  zi'i 

There  have  been  many  cnfcs  to  which  ilic 
claufe  relaiing  to  mutual  credit  has 
been  extended,  where  neither  «n  adioa 
of  account  \vvuld  lye,  nor  could  Mie 
court  of  chancery  dtcrccone  2:g 
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Mutssal  credit  IS  not  confined  to  pecuniary 
demands  only,  but  if  a  man  has  goods 
in  his  hands  belonging  to  a  debtor,  it 
flidli  be  confidered  as  fuch    Page  iz^ 

See  'Billon  V,  Hidet   under  Rule  as  to 
Drawers  and  Indorfers  of  Bills,  &c. 

A  creditor  againft  the  bankrupt  for  icq  I. 
and  loL  and  a  debtor  to  him  upon 
bond  for  340/.  payable  on  the  fourth 
of  March  1756.  with  lawful  intereft, 
applies  that  he  may  fet  off  his  demand 
of  no/,  againft  the  principal  and  in- 
tereft due  on  the  bond  as  far  as  it  will 
go,  and  not  be  obliged  to  prove  his 
debt  under  the  commiffion,  and  take 
a  dividend  upon  it  only  230 

This  is  not  in  llriflnefs  a  mutual  debt, 
and  yet  it  is  a  mutual  credit,  for  the 
bankrupt  gives  acreditto  the  petitioner 
in  confideration  of  the  bond,  though 
payable  at  a  future  day,  and  he  gives 
the  bankrupt  credit  for  the  debt  owes 
him  upon  fimple  contract,  and  there- 
fore within  the  equity  of  5  Geo.  2,  An 
account  direfled  by  the  court  to  be 
taken  between  the  petitioner  and  the 
bankrupt,  and  the  balance  only  to  be 
paid  to  the  aflignees  ilfid. 

A.  lends  a  fum  of  money  to  one  partner 
on  his  own  fecuricy,  he  lends  the  fame 
to  the  partnerftiip  trade;  a  joint  com- 
miffion is  taken  out;  J,  fhall  not  come 
in  as  a  creditor  upon  the  joint  eftate  of 
the  bankrupts  immediately  and  direclly 
with  the  reft  of  the  partnerftiip  cre- 
ditors, but  by  way  of  circuity  he  is  in- 
titled,  as  ftanding  in  the  place  of  that 
partner  who  has  paid  the  money  to  the 
ufe  of  the  partneriliip  trade  223 

Where  one  partner  takes  out  more  mo- 
ney from  the  partnerftiip  ftock  than  his 
lhare  amounted  to,  the  other  has  a 
right  to  come  upon  the  feparate  eftate 
of  that  partner  pro  tanto  225 

Two  partners  agree  to  borrow  a  fum  of 
money,  but  one  only  gives  a  bond, 
and  the  other  only  a  vvitnefs  to  it,  the 
money  afterwards  entered  in  the  cafti 
book  of  the  partnerlhip ;  a  joint  com- 
miffion taken  out,  obligee  is  intitled 
to  be  admitted  a  creditor  ibid. 

Joint  creditors,  where,  there  are  no  fepa- 
rate, may  exhauft  both  the  joint  and 
feparate  eftate';  but  where  there  are 
both  joint  and  feparate  creditors,  the 


joint  eftate  ftiall  be  applied  to  the  fatill 
faction  of  the  joint,  and  the  feparat 
eilate  to  the  fatisfadion  of  the  feparai 
creditors  Page  2 1 

If  there  be  a  furplus  of  the  fepara 
eftate,  the  joint  creditors  are  intitled  1 
it  for  a  bak.  upt  has  no  right  to  an 
thing  til!  theyare  fully  fatibfied  22 

Dumas  and  others,  the  petitioners,  dre« 
bills  of  exchange  on  Judian  and  fo| 
for  1 1 1 5  /.  and  undertook  to  make 
mittances  to  pay  the  fame,  and  at  th 
fame  time  acquainted  them  that  the! 
bills  were  for  the  proper  account 
the  peti.ioners,houfe  at  Cadiz^  and  deS 
fire  the  Jutlians  would  keep  a  diftini 
account,  and  diftinguifti  futh  a  nei 
account  by  the  letter  G.  being  the  in 
tial  letter  of  the  firft  partner^s  name 
Cadiz'.  Bills  drawn  on  Vanneck  a 
company  in  London  to  the  amount 
1 146/.  I  \s.  I  \  d.  remitted  according! 
The  Jullians  by  letter  acknowledge  t 
receipt  thereof,  and  promife  petitioned 
to  give  credit  in  their  own  account;  Q 
Jullian  the  father  died  the  25th  of 
hruary  laft.    The  day  before  the  for 
ftopped  payment,  he  got  two  of  theft 
remittances  difcounted  for  566  /.  1 1  x, 
lid.  23 

On  the  20th  of  March  a  commiffion  o: 
bankruptcy  ifiued  againft  Jullian  thd 
fon  ;  Dunias^  Sec.  prefer  their  petition, 
and,  pray  that  the  affignees  may  be  di- 
reded  to  deliver  to  them  the  feverai 
bills  of  1 146/.  I  IS.  lid.  or  pay  the  ful; 
value.  Lord  Chancellor  of  opinion  thjj 
fpecific  bills  amounting  to  580/.  oughl 
to  be  delivered  by  the  affignees  of  Jul^ 
lian  to  the  petitioners;  As  to  thofffl 
which  were  difcounted,  the  petitionJ 
ers  waived  their  claim  231; 

The  rule  of  eqsality  under  commiffion: 
of  bankruptcy  extends  only  to  his  ow! 
eftate  ;  otherv/ife  where  the  matters  ii 
queftion  are  not  relative  to  his  eftat 
in  law  or  equity  2  VJ 

Where  goods  configned  to  a  faftor  conti-l 
nue  in  fpecie,  and  are  found  in  his  hands 
at  the  time  of  his  bankruptcy,  the  prin- 
cipal is  intitled  to  them,  and  not  tht 
creditors  at  large  ibid 

V/here  goods  fo  configned  are  fold,  and  th« 
factors  took  notes  infteadof  money,  thi 
principal  intitled  to  the  notes  Ibid, 

A  perfon  who  repairs  a  (hip,  has  no  fpcci-^ 
iick  lien  if  delivered  to  the  bankrupt;; 

ifi 
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if  repaired  in  a  foreign  port,  whilft  out 
upon  a  voyage,  it  would  have  been 
othervvife.  Direded  to  prove  the  debt 
for  repairs  under  the  commiffion  P. 

233 

n  March  laft  a  commifTion  of  bankruptcy 
ifiued  againrt  Mathenvsi  at  the  time  he 
became  a  bankrupt  he  was  indebted  to 
Mr.  Ockenden'm  2S6I.  ys.  lod.  for  grind- 
ing of  corn,  who  had  in  his  cuftody  36 
loads  and  3  bulhels  of  wheat,  belonging 
to  the  bankrupt,  part  ground  and  part 
grinding,  befides  a  great  number  of 
iacks;  16/.  51.  due  to  him  for  grinding 
the  corn,  which  was  in  his  hands  at  the 
time  Mathe^-ws  became  a  bankrupt.  The 

•  wheat  fold  by  the  alTignees  by  agree- 
ment between  them  and  Ockenden^  with- 
out prejudice  to  his  claim,  who  applied 
by  petition  to  be  paid  his  whole  debt 
out  of  the  money  arifing  by  the  fale 

hard  Chanctllor  oi  opinion  Qckendm  had  no 
fpecifick  lien  upon  the  corn  and  facks, 
but  a  particular  one  only  /ro  tanto  as  is 
due  for  grinding  the  corn  in  his  hands, 
and  that  the  loads  of  wheat,  l^e.  be- 
longed to  the  affignees  235 

Where  A.  borrows  a  fum  of  money  on  the 
pawn  of  jewels,  and  further  fums  after- 
wards upon'his  note,  the  executor  of  ^. 
fhall  not  redeem  the  jewels,  without 
paying  the  money  due  on  the  notes 

236 

The  cafe  between  clothiers  and  dyers, 
and  clothiers  and  packers,  are  different 
from  the  prefent,  it  being  always  cuf- 
tomary  for  them  to  make  up  their  ac- 
counts by  giving  mutual  credit  ;  the 
dyer,  for  inltance,  on  one  hand  for 
work  done,  and  the  clothier  for  his 
cloth  ihid. 

Courts  of  equity  go  no  farther  than  courts 
of  law,  in  the  cafes  of  a  fct  ojf  upon 
■the  ad  relating    to   mutual  credit 

237 

Hljcther  a  Banh  tipt  during  hh  Tunc  of 
Privilege  may  be  taken  by  bis  Bail. 

Fefcic,  a  flieriff*s  officer,  and  bail  for  the 
petitioner,  a  bankrupt,  takes  him  away 
during  the  time  of  his  lall  examination, 
and  furrenders  iiim  in  difcharge  of  his 
bail  ;  he  prays  to  be  difcharged  out  of 
cultody,  and  that  Ffit  may  be  cenfur- 
cd  for  a  contempt  of  the  court.  U'rd 


Chancellor  inclined  to  think,  that  the 
bail's  taking  the  principal  coming  to  a 
court  of  jultice  to  be  examined,  has  ne* 
ver  been  determined  to  be  a  contempt 
of  the  court,  provided  they  bring  him 
to  be  examined  by  that  court,  and  there- 
fore dirraiffed  the  petition,  but  with- 
out prejudice  to  the  bankrupt's  appli- 
cation to  the  court  of  King's  Bench 

Page  23S 

The  taking  cf  a  bankrupt  by  his  bail  is 
not  a  contravention  of  the  5th  of  the- 
prefent  King,  for  the  force  of  the  claufe 
in  that  a6l  is  arrejis  by  creditors ;  and 
bail  are  no  creditors  till  damnified,  and 
therefore  not  within  the  defcription 

In  the  language  of  the  court,  the  bail  are 
the  gaolers  of  the  principal,  and  upoa 
this  notion  of  law  may  arreft  him  oa 
a  Sunday^  as  he  has  his  liberty  only  by 
the  indulgence  of  ihe  bail  239 

Ride  m  to  a  Cert  if  cafe  from  CommiJJiontrs 
to  a  Judge. 

Lingood  being  declared  a  bankrupt,  and 
the  three  fittings  at  Guildhall  advertis- 
ed, the  commifiioners  upon  the  exami- 
nation of  witnelTes  in  the  intermediate 
time,  finding  that  he  was  removing 
and  concealing  his  effeds,  fummoned 
him  to  appear  before  them  the  next 
day  from  the  date  of  the  fummons, 
and  on  his  refufing  to  come,  certified 
this  fad  to  Mr.  Juftice  Chappie,  who 
committed  him  to  Ne:vgatc,  and  on  the. 
keeper's  fending  notice  thereof  to  the 
commilhoners,  ihey  brought  him  be- 
fore them  upon  their  own  warrant, 
and  on  his  refufing  to  be  examined, 
re-committed  him  to  Ntn'^afc 

Lingood  petitioned  to  be  difcharged,  as  be- 
ing illegally  committed  ;  tiie  court  of 
opinion  the  certificate  is  purfuant  to 
the  powers  given  to  commilhoners  un- 
der the  llatutes  of  bankruptcy,  and 
that  where  they  have  fall  evidence  of 
his  intention  to  fecrete  his  effecls,  they 
may  examine  him  in  the  intcrmodiate 
time,  between  the  declaration  of  hank- 
rupicy.and  the  littings  at  (JuiLi'.Kill 

2^0 

An  arbitration  bond  is  a  debt  .nt  law, 
and  binds  t!ic  parties  till  (ct  a  fide  for 
corrupiion  or  partiality,  and  ib  alio  a 

fof- 
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fufficient  debt  to  fupport  a  commiffion 
of  bankruptcy  Pa^e  241 

The  court  wili  not  fuperfede  a  commif- 
£on,  or  diredl  an  iflue,  upon  a  general 
affidavit  of  the  bankrupt  that  he  is  not 
one*  for  he  ought  to  gii^e  a  particular 
anfwer  to  the  fads  charged  in  the  de- 
pofitions  tak^^n  before  the  commiflicti- 
crs,  but  will  leave  him  to  >  bring  a 
habeas  corpus^  if  he  thinks  proper  ibid\ 

Where  a  perfon  apprehends  he  is  ag- 
grieved by  a  corrimitment  of  commif- 
£oners  of  bankrupt,  the  ready  way  is 
to  fue  out  a  habeas  corpus^  that  the  le- 
gality thereof  may  be  determined  by 
the  judges  of  the  common-law  242 

The  old  ads  of  parliameRt  confidered  a 
bankrupt  as  a  criminal,  and  comrnif- 
iioners  might  at  their  difcretion  impri- 
fon  him  ;  but  though  the  rigour  of  the 
law  is  taken  away  as  to  his  perfon,  the 
power  of  examining  ftill  remains,  and 
a  greater  punilhment  is  inflrded  :  If 
he  does  not  furrender,  it  is fdany  with- 
out benefit  of  clergy  ibid. 

The  judge,  upon  the  bare  certificate  of 
commiffioners  that  a  bankrupt  refufed 
to  attend,  though  the  caufe  of  fum- 
Kioning  was  not  mentioned,  is  obliged 
to  commit  him  ibid 

The  EfeH  of  Jcquiefcence  under  a  Com- 
mijjion^ 

Bee  Defanthiins,  under  Commijfion  fuper- 
feded. 

^ide  as  to  Dcbls  carrying  Interejl  under  a 
Corrani^hn  cf  Bankruptcy. 

See  Marlar,  under  Ride  as  to  dlfcountiag 
Notes. 

See  Bromky  v.  Goodere,  under  Ride  as  to 
the  Certificate. 

On  the  lothof  April  1744  it  was  referred 
to  a  Mader  to  fettle  what  v.'as  due  to ' 
the  creditors  under  the  corniniffion  of 
bankruptcy  again il;  Rookcy  and  upon 
payment  by  the  bankrupt,  the  com- 
ip.iflion  was  to  be  fupei'feded.  The 
bankrupt  oiTered  to  pay  what  was  re- 
ported due,  but  .the  creditos  inhTaog 
UDon  intereft  likewife,  from  the  date 
of  the  Mailer's  report,  the  court  faid 
that  :he  creditors  hei"e  are  equally  in- 


titled  (as  if  they  were  ici  the  comradtl 
cafe  ©f  a  reference  to  a  Mafter  in  a 
caufe,  to  ftate  what  is  due  for  princi- 
pal and  interert)  to  be  paid  intereil 
from  the  time  of  the  Mailer's  report, 
when  the  fums  due  are  liquidated; 
and  the  bankrupt  Was  ordered  to  pay 
accordingly  Page  244 

Rule  as  to  Principals  and  their  Favors. 

Where  agents  abroad  are  in  difburfe  for 
their  principal,  and,  upon  being  doubt- 
ful of  his  circ«ti) fiances,  make  bills  of 
lading  to  their  own  order  indorfed  in 
blank,  notvvithftanding  thefe  bills  of 
lading  come  to  the  principal's  hands, 
yet  if  the  agent's  partner  in  London 
writes  them  word  that  their  principal 
is  become  bankrupt,  and  defires  them 
to  fend  the  bills  of  lading,  and  an 
order  to  the  captain  to  deliver  the 
goods  to  hi7n.  he  may  retain  them  for 
himfelf  and  company,  againfl  the  af- 
fignees  under  the  commiffion  till  paid 
and  reimburfed  fo  much  as  the  part- 
nerfnip  is  in  advance  245 

A  fador  who  fells  goods  for  a  principal,, 
may  bring  an  adion  in  the  name  of 
the  principal  againll:  the  vendee,  and 
make  himfelf  a  witnefs  ;  or  a  vendor 
of  goods  to  a  fador,  for  the  ufe  of  his 
principal,  may  maintain  an  adion 
againlt  the  principal  and  the  fadoF 
be  a  witnefs  for  the  vendor  248 

If  goods  are  delivered  to  a  carrier,  ^c.  to 
be  delivered  to  J.  and^are  loft  by  the 
carrier,  ^c.  the  confgnee  only  can  bring 
the  adion  ;  but  if  before  delivery  con- 
fignor  hears  A.  is  likely  to  become  a 
bankrupt,-  or  is  adually  one,  and  gets 

'  the  goods  back,  no  adion  will  lie  for 
^/.'s  rifhgnees,  becaufe  while  in  tranfitu 
they  might  be  countermanded  ibid* 

Notes  or  bills  indorfed  in  this  manner, 
pray  pay  the  money  to  my  7ije,  will  prevent 
there  being  filled  up  with  fuch  an  in-  ■ 
dorfement  as  pafles  the  intereft.  249 

The  reafon  the  law  goes  upon  in  com- 
pelling an  original  proprietor  of  goods 
after  delivery,  to  come  in  as  a  creditor 
under  a  commiOion/muft  be  on  account 
of  the  general  credit  a  bankrupt  has 
gained  by  having  them  in  his  euftcdy 

ibid, 

7> 


nil 


as  to  Annmiies  under  CommiJJiG'ns  of 
Bankruptcy, 


fct 


A  Talk  of  the  Principal  Matters, 


C,  in  1720,  gave  300  A  for  an  annuity  of 
30/.  per  ann.  for  her  life,  payable  out 
of  a  perfoa's  eftate,  who  becomes  a 
bankrupt  in  1738.  The  coinmiiTioners 
to  fettle  the  value  of  her  life,  and  di- 
reded  to-be  admitted  a  creditor  for  fuch 
valuation,  and  the  arrears  of  her  an- 
nuity, and  not  for  ihe  whole  300/. 

Pagez^i 

Where  a  bankrupt  is  under  an  agreement 
to  pay  an  annuity,  a  value  mail  be  put 
upon  it,  and  proved  as  a  debt  under  the 
commiffion  i^^i^i- 

SttCoyfegame,  under  Where  Afifnees  are 
liable  to  the  fame  Equity  %vith  t  he  Banh- 
ruot. 


Rule  as  to  taking  out  a  fecond  Commijfon. 

No  fecond  commiffion  can  be  taken  out 
before  a  bankrupt  has  his  certificate 
under  the  firll,  for  till  then  nothing  can 
pafs  to  the  fecond,  at  leaft  of  perfonal 
eftate  ^  252 

All  future  perfonal  eftate  is  arrefled  by 
the  affignmenr,  and  every  new  acqui- 
fition  will  veft  in  the  affignees  ;  but  as 
to  future  real  eftate,  th<;re  mull  be  a 
new  bargain  and  fale  ibid, 

Affignees  may  advertize  a  meeting  upon 
any  extraordinary  occafion  that  con- 
cerns the  creditors,  as  well  as  for  the 
particular  purpofes  dire£led  by  cheadls 
of  parliament  253 

Rule  as  an  to  open  Account  under  a  Com- 
niijfon. 

Vide  ex  parte  Simfon  et  al\  under  the  Di- 
vifion,  '^Concerning  the  Commijfion  and 
Commiffioners. 

Rule  as  to  Principal  and  Surety. 
See  Crifp,  under  Rule  as  to  Fartnerjhip^ 
•Sec  Williamfon^  under  Rule  £is  to  the  Cer- 
tificate. 

Rule  as  to  the  Lfolvent  Debtors^  Afl* 

Stevens,  formerly  a  trader  in  Holland, 
fails  thei  e,  upon  which  there  was  a  cef- 
Vol.  1. 


Jlo  bonorum  :  He  comes  to  England^  and 
is  appointed  a  governor  abroad  ;  he 
applies  to  one  Burton  to  be  his  fecurity 
to  the  company,  and  to  advance  him  a 
fum  of  money,  who  agreed  to  it,  pro- 
vided Steve'ds  would  giveJiim  a  bond 
that  fkould  comprize  the  remainder  of 
an  old  debt  due  before  the  cejio  bono- 
rum^  as  well  as  the  further  fum  ad- 
vanced, which  v/as  done  accordingly; 
Stevens  afterwards  becomes  a  bank- 
rupt;  and  the  commilfioners  doubting 
\i  Burton  ought  to  be  admitted  a  credi- 
tor for  the  whole  money,  he  now  pe- 
titioned for  that  purpofe       P^g^:  255 

Lord  Chancellor,  on  the  circumftances  of 
the  cafe,  of  opinion,  he  was  intitled  to 
be  admitted  a  creditor  for  the  whole 
money  upon  his  bond  ibid. 

If  a  debtor  cleared  under  the  infolvent 
afts  afterwards  gives  a  bond  for  the  re- 
fidue  of  the  old  debt,  this  wil.  be  bind- 
ing upon  him  256 

Jf  a  bankrupt,  after  his  difcharge,  gets 
future  efFects,  in  point  of  julb'ce,  he 
ought  to  make  good  the  deficiency, 
though  no  court  will  cojn pel  him  ibid. 

Lord  Chancellor  feemed  to  think,  if  a 
bankrupt,  after  his  difcharge,  appliesto 
an  old  creditor  to  lend  him  a  new  fum 
of  money  to  carry  on  his  trade,  or  to  be 
his  fecurity  for  any  office,  this  would 
be  a  good  confideration  for  his  givin<^ 
bond  for  the  remainder  of  the  old 
debt,  and  the  whole  may  be  proved 
under  a  fecond  commiffion  ibiil. 

The  law  of  Holland  vvirh  regard  to  a  i'ti^o. 
honoYuni  follows  the  Digclb,  and  is  no 
difcharge  of  the  cfiedts,  but  only  of  the 
per  Ton  il:d. 

Where  a  perfon  difcharged  by  the  infol- 
vent debtors'  adl  becomes  a  bankrupt 
afterwards,  his  certificate  mull  be  fpe- 
cial,  and  will  be  allowed  only  as  a  dif- 
charge of  his  perfon,  but  not  of  his 
future  eilate  and  etfeds  257 

Rule  as  to  a  Bankrupt's  future  Efe^ls. 

See  Proudfoot^  under  Rule  as  to  taking  cut 
a  ftiond  Commifion, 

Sec  Burton,  fee  C'VcV/,  under  Rule  as  ta  thi 
Injclvcnt  Debtors'  Ad, 
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Rule  as  to  a  Cefjlo  Bonorum% 

See  But  ton,  under  Kule  as  to  the  Infolvent 
Debtors'  Aa. 

Rule  as  to  Dcjojits  under  Commrfions  of 
Bankruptcy^ 

^.  intitled  to  navy  bills  in  171  ijdepofits 
them  with  Sir  Steve-a  E^vms  who  gave 
a  note  to  be  accountable  for  them,  and 
in  fix  months  afterwards  becomes  a 
bankrupt.  The  reprefentative  of  A. 
petitioned  to  be  admitced  before  the 
Malter  to  prove  both  principal  and  in- 
lereft  to  the  time  of  the  decree,  as  navy 
bills  in  their  nature  carry  intereft.  Lord 
Chancellor  held  this  to  be  a  fpecial  de- 
poiit,  and  that  a  calculation  (hould  be 
made  of  the  value  of  the  whole  intire 
thing  depofited,  both  principal  and  in- 
tereft, at  the  time  of  the  depofit,  and 
that  intereft  ought  not  to  run  on  as  in 
the  cafe  of  a  fimple  debt       Page  259 

Rule  as  to  Relation  under  Co'mmijfiotis  of 
Bankruptcy, 

Where  the  a£l  of  bankruptcy  is  lying  in 
gaol  two  months,  a  perfon  ftiall  be 
deemed  a  bankrupt  from  the  firft  day 
of  his  furrender  to  prifon  by  relation, 
fo  as  to  over-reach  all  intermediate 
tranfadions  260 


Rule  as  to  an  Extent  of  the  Crozvn. 

An  extent  of  the  crown  is  taken  out  a- 
gainft  afurety  of  a  bankrupt,  who  pays 
the  debt  after  difputing  it  fome  time, 
and  being  put  to  an  expence  thereby  : 
He  fhall,  notwithftanding  he  difputed 
the  payment  of  a  juft  debt,  be  admit- 
ted to  prove  the  expences  of  fuch  fuit 
under  the  commiflion  againft  the  prin- 
cipal 262 

An  extent  of  the  crown  is  an  adion  and 
execution  in  the  firft  inftance  ihid, 

A  bankrupt  though  he  has  conformed  in 
every  refpedt  to  the  a£ls  relating  to 
bankruptcy,  cannot    be  difjharged 
from  a  commitment  under  aii  extent  1 
©f  the  crown.  itjid.  \ 


Rule  as  to  Creditors  affenting  or  d'ffenting  tt 
a  Ceriificate, 

See  Turner,   under  Joint  and  Separate 

Comniifjion. 

See  Lindfey^  under  What  is  or  is  not  aji 
Elecllon  to  abide  undet  a  CommiJJion, 

See  Willi amfofi^  under  Rule  as  to  a  Certifi- 


See  /;/  the  Matter  cf  the  Simpfans  Ban* 
rupicy,  under  Rule  as  to  Partnerjhip. 

Bankruptcy  no  Abatement. 

An  order  for  difiblving  an  injunftion  nifi 
will  be  made  abfolute,  notwithftand-^ 
ing  the  plaintiff  is  a  bankrupt,  unlefs, 
he  (hews  caufe  P^g^  z^J 

Bankruptcy  is  no  abatement  26^ 

A^-nf  upon  a  Sunday  for  a  Contempt 
regular. 

See  Whitchurch  tit.  Arrejiy  under  Where 
good  though  on  a  Sunday, 


How  far  the  Hufband  Jhall  -be  bound  by  the 
Wife's  Ads  before  Marriage. 

A  Widow  had  two  children  by  a  former 
hulband,  and  no  puovifion  made  for 
them,  and  thefe  two  children  had  each 
of  them  a  child,  and  being  in  pofief- 
fion  in  her  own  right  of  freehold,  copy- 
hold, and  leafehold  eftates,  by  articles 
before  her  fecond  marriage,  to  which 
her  hufband  was  a  party,  and  by  his 
confent,  conveys  the  whole  to  truftees„ 
that  they  may  divide  the  freehold, 
copyhold,  and  leafehold,  if  no  ifTue 
of  the  marriage,  in  moieties,  one  10 
the  plaintiff  her  grandfon,  his  heirs  and 
affigns,  the  other  to  her  grand-daugh^ 
ter  in  fee,  provided  if  there  (hould  be 
any  child  or  children  of  the  marriage^, 
that  child  or  children  to  have  an  equal- 
fhare  of  the  faid  ellates  with  th« 
grandfon  and  grandaughter.  265- 
The  hufband  and  wife  afterwards  mort. 
gage  the  fettled  eftates,  to  perfons 
who  had  notice  of  the  fettlement. 

ibid. 
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The  fettlement  held  to  be  no  voluntary  a- 
greement,  but  a  binding  cite,  and  faid 
by  the  court,  there  was  no  inilance 
where  fuch  a  limitation  has  been  held 
fraudulent,  and  void  againft  fubfe- 
quent  purchafer^  or  creditors,  for  if  it 
Ihould,  no  widow  on  her  fecond  mar- 
riage would  be  able  to  make  any  cer- 
■  tain  provifion  for  the  ilfue  of  a  former 


Pag. 


e  265 


H010  far  a  Feme  Covert  Jhall  be  boimd  by 
the  Ads  in  'which  Jhe  has  joined  with  her 
Hufband. 

See  Metcalf  v.  Ives^  tit.  Aivard  arid  Ar- 
bitrament, under  for  ivhat  Caifes  fet 
afide. 

Concerning  the  Wfe*s  Pin-money  and  Para- 
phernalia,. 

A.  had  300  /.  per  annum  pin-money,  the 
hufband  for  feveral  years  before  his 
death  paid  her  200/.  only,  but  promif- 
ed  herfne  Ihould  have  the  whole  at 
lail  269 

If  a  wife  accepts  lefs,  or  lets  her  hufband 
receive  what  (he  has  a  right  to  receive 
to  her  feparate  ufe,  it  implies  a  con- 
fent  in  her  tofubmit  to  fuch  a  method. 
But  where  the  pin-money  is  paid  to 
\i^x  eo  nomine^  her  agreement  with  the 
hufband  relating  to  her  feparate  eftate 
amounts  not  to  a  new  agreement,  and 
his  promife  flie  rtiould  have  it  at  laft 
is  an  undertaking  to  pay  the  arrears 

269 

How  far  Gifts  betvieen  Hufband  and  Wife 
•will  be  fupported, 

Mary  Lucas  in  her  laft  illnefs  requefted  of 
her  hufband  that  her  wearing  apparel, 
gold  watch,  pearl  necklace,  rings,  tsft . 
in  her  poirefTion,  and  ufed  by  her, 
might  be  given  to  her  daughter,  and 
putintoafriend's  hands  for  her  daugh- 
ter's ufe,  which  the  hufband  promiit'd, 
and  after  his  wife's  death  gave  the  faid 
things  to  his  daughter,  and  made  an 
inventory,  and  locked  them  in  a  llrong 
cheft,  and  g^ive  the  key  to  his  wife's 
friend,  and  lent  the  things  therein  to 
her  for  his  daughter's  ule  270 

Though  the  hufband  afterwards  towk 
fomc  of  the  things  into  his  polTefiion 


again,  that  is  not  fufficient  to  invali- 
date the  gift,  which  was  perfe6l  by  the 
former  ad  Page  276 

Gifts  between  a  hufband  and  wife  will  be 
fupported  in  this  court,  though  the 
law  does  not  allow  the  property  to  pafs 

271 

Concertiing  Alimony  and  feparate  Mainte- 


A.  before,  and  in  confideration  of  a  mar- 
riage and  a  portion  with  his  intended 
wife,  conveys  lands  to  truilees,  upon 
truil  to  pay  100  /.  pe^  ann.  to  the  lady 
for  her  feparate  ufe  :  She  many  years 
after  the  marriage,  upon  difpCites  be- 
tween her  and  her  hufband,  leaves  him 
and  goes  abroad:  The  truftees  (there 
being  great  arrears  of  the  annuity) 
bring  an  ejedment  for  recovery  or  the 
terms,  and  the  hufband  his  bill  for  an 
injunciion  to  flay  the  proceedings  in 
ejedment  272 

Lord  Chancellor  of  opinion  he  could  not 
relieve  againft  the  payment  of  the 
annuity  notwithflanding  the  hufband 
by  his  bill  offered  to  receive  his  wife 
again,  and  pay  her  the  annuity  if  ftie 
would  live  with  him  ibid. 

One  Juxon^  fome  few  years  after  his  mar- 
riage, left  his  wife  and  two  fmail  chil- 
dren, and  went  abroad,  and  did  not 
fee  her  or  them  in  fourfeen  years;  the 
wife's  mother,  during  this  time  intrufl- 
ed  her  with  millinery  and  other  goods> 
and  permitted  her  to  maintain  herielf 
and  children  out  of  the  profits:  the 
hufband  upon  his  return  breaks  open 
the  wife's  houfe,  and  takes  away  ail 
her  goods  and  produce  ot  the  flock  fo 
lent  as  aforelaid  278 

A  bill  {intet  alia)  was  brought  for  the  re- 
delivery of  the  goods:  the  court  held 
that  what  the  wife  has  acquired  in  her 
hufband's  abfence  to  fubfill  herleif  and 
family,  is  her  feparate  property,  and 
not  liable  to  the  dilpofiiion  ot  the  huf- 
band ;  and  that  what  he  has  lorcibiv 
taken  he  mull  deliver  in  Ipecic,  and  if 
dlfpof'ed  of,  mull  pay  her  the  va'iie 
fet  by  the  maflcr  z'^ 

Ride  as  io  Pcfibdlty  of  the  Wife.. 

Where  a  particular  affignce  took  with  no- 
tice ot  an  equiiy  in  a  witc^  and  the  al- 
X  .\  I  fi^ntes 
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fignees  under  a  commiflion  of  bank- 
ruptcy again ll  the  hulband,  take  fub- 
jea  to  the  fame  equity,  the  court,  as  it 
3S  her  property,  will  dire£l  it  to  bs 
transferred  to  her  Page  ?.8o 

A  hulband  cannot  in  law  affign  a  poiiibi- 
lity  of  the  wife,  nor  a  poffibiiity  of 
his  own,  but  the  court  of  chancery  will 
fupport  fuch  an  allignment  for  a  valu- 
able confideration  ibid. 

See  3nfant,  under  Hovj  far  favoured  in 
Equity. 

See  1Doli3er  anD  ^loi'ntute. 
See  '^\\]\x\\^iim* 
See  ^avtltl'OU. 

See  CtJi'tJencc,  (KlitueCTcs  aiiD  f^jccf 

45  * 

OlSi'lls  of  €5i-cl>inse. 

See  'S^auferuptj  under  Rxde  as  to  Dranvers 
and  Indorfers  of  Bills  of  Exchange,  and 
under  Rule  as  to  Principal  and  Fai^sr. 

122  Sc  145. 


Rule  as  to  an  Indorfer. 
Every  indorfer  is  a  new  drawer 


281 


Bill  of  Peace  to  prevent  Multiplidty  of 
Suits, 

Where  there  has  been  a  pofieffion  of  a 
fChery  for  a  confiderable  length  of 
time,  a  perfon  who  claims  a  iole  right 
to  it  may  bring  a  bill  to  be  quieted  in 
the  pofTeliion,  though  he  has  not  eila- 
blilhed  his  right  at  law;  and  it  is  no 
objedion,  upon  a  demurrer  to  fuch 
bill,  that  the  defendants  have  diflindl 
rights,  for  upon  an  ifTue  to  try  the  ge- 
neral right  they  may  at  law  take  ad- 
vantage of  their  feveral  exemptions 
and  diftinift  rights  282 

A  bill  of  peace,  praying  an  injundicn  to 
ilay  the  defendants,  who  have  an  inte- 

•  relt  in  the  manor  of  TtmbridgBy  from 
proceeding  at  law  againft  the  plaintilf 
for  building  hcufes  on  the  manor  with- 
out leave,  and  that  they  may  accept  of 


fuch  a  compenfatlon  as  the  court  (hati  ] 
think  reafonab'e  Page  i%2 

The  court  diffolved  the  injunction,  as 
they  cannot  be,  applied  to  as  an  arbi- 
trator, nor  have  any -legiilative  autho- 
rity, but  a6l  in  a  judicial  capacity  only 

A  bill  of  peace  may  as  well  be  brought 
by  tenants  againlt  a  lord,  as  by  a  lord 


agamll  tenants 


ibid. 


BdU  cf  Difco-V£>Yy  and  herein  of  what 
Things  thci  ejhall  he  a  Difco'very. 

Whilft  a  fuit  is  depending  in  the  eccle- 
fiaitical  court  for  an  adniiniilration,  a 
bill  may  be  brought  here  for  an  account 
of  tlie  perfonal  eftate  286 

The  reafon  vvhy  a  bill  is  allowed  to  be 
brought  before  probate,  is,  that  the  ec- 
clefiuiHcal  court  have  no  way  of  fecu- 
ring  the  effsdls  in  the  mean  time  ibid. 

A  devife  of  perfonal  eftate  to  A.  and  the 
heirs  of  her  body.  Lord  Chancellor 
faid,  it  has  never  been  folemnly  deter- 
mined that  where  money  is  fo  entailed 
the  whole  fliall  go  to  the  firll  taker 

ibid. 

Where  a  bill  is  for  a  difcovery  merely, 
you  cannot  move  to  difmifs  it  for  want 
of  profecation,  but  pray  an  order  only 
on  the  plaintiff  to  pay  the  defendant 
the  coii§  of  the  fuit  to  be  taxed  ibid. 

One  Farr  gave  Maty  Atkins  a  bond  in  the 
penalty  of  1000  /.  on  condition  that 
if  he  did  not  marry  her  within  a  twelve- 
month after  date,  he  would  pay  her 
500/.  foon  after,  under  pretence  of 
reading  it,  he  took  it  againft  her  con- 
fent,  and  carried  it  away  with  him  ; 
whereupon  fl^e  brought  a  bill  for  the 
_  delivery  of  the  old  bond,  or,  if  can- 
celled, that  he  mightexecute  a  new  one^ 

287' 

Mayy  Atlins  dying  inteftate,  her  mother, 
as  her  adminiilratrix,  and  thereby  inti- 
tied  to  the  £;oo/.  revived  againil  the 
defendant  Farr  ibid. 

The  plaintiff's  equity,  faid  the  court, 
was  the  bond's  being  gone  by  the  de- 
fault of  the  defendant,  and  therefore 
in  titled  not  only  to  a  difcovery  here, 
but  relief  by  payment  of  the  money; 
and  Farr  was  accordingly  decreed  to 

-  pay  what  was  due  for  the  principal  fum 
cf  500/.  in  the  condition  of  the  bond, 
with  inteiell  iot  the  fame  at  the-  rate 

of 
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of  4/.  per  cent,  from  the  day  of  filing 
the  original  bill  Page  287 

The  court  of  chancery  will  not  admit  a 
bill  of  difcovery  in  aid  of  the  jurifdic- 
tion  of  the  ecclefiailical  court,  becaufe 
they  are  capable  of  coming  at  that  dif- 
covery  themfelves  288 

Where  there  is  acuftom  pleaded  to  a  fuit 
in  the  ecclefialLical  court  for  a  church 
rate,  and  the  plea  admitted,  they  may 
proceed  to  try  the  cuilom,  b-jt  if  deni- 
ed it  is  a  ground  for  a  prohibition  289 

Where  a  bill  is  brought  for  difcovery  of 
concealments  of  a  bankrupt's  eliate, 
the  court  will  nat  allow  the  defendants 
to  look  into  their  depofitions  taken  by 
the  commiffioners  before  they  put  in 
their  anfwers  ibid. 

Who  are  to  he  Parties  to  it. 

A  hufband  tenant  for  life,  remainder  to 
his  wife  for  life,  brings  a  bill  alone  for 
the  opinion  of  the  court  upon  the  fet- 
tiement ;  objection  for  want  of  making 
the  wife  a  party  allowed  290 

Bills  of  Revienv. 

On  arguing  the  demurrer  to  a  bill  of  re- 
view, what  evidence  appears  on  the 
face  of  the  decree  cm  be  read  only, 
but  after  demurrer  ever-ruled,  thfy 
may  read  any  evide»ace  as  at  a  re-  near- 


mg 


1^0 


Crofs  Bills. 


Where  a  defendant  in  a  crofs  bill,  but 
plaintiff  in  the  original,  is  in  contempt 
for  not  putting  in  an  anfwer  ;  the  pro  - 
per motion  is  to  enlarge  publication 
in  the  original  to  a  fortnight  after  the 
anfwer  is  come  in  to  the  crofs  bill 

291 

Suppleme.Kfal  Bills, 

It  is  a  conflant  rule  that  matter  fubfe- 
quent  to  the  original  bill  mull  come  by 
way  of  fupplemeuial  bill  and  revivor 

ibiJ. 

Though  by  the  8  IF.  3.  a  fuit  Oiall  not 
abate  upon  ihe  death  of  one  defendant, 
yet  it  mult  be  taken  wiih  this  lellric^ti- 
on,  that  the  fubjed  matter  of  the  bill 
is  not  hurt  thereby  ioui. 


Bill  to  perpetuate  Tejlwiony  of  WiineJJes. 

See  Cbi'Dencc,  caitncffes  ant)  ^!^!Oof. 

Page  449 

See^lxiart). 
See  |Mca0,  anD  IDcmurrers. 

See  ^ineunmcut. 

CU^oiiDS  ant)  £)bli'gations. 

Where  a  joint  obligor  dies,  his  reprefen- 
tatives  fliall  be  charged  pari  pajfu,  with 
the  furviving  obligor  in  the  payment 
of  the  bond  90 

Where  a  bond  is  payable  at  inflallments 
and  the  obligee  gets  judgment  on  the 
Vv'hole  penalty  upon  a  breach  of  pay- 
ment at  the  firft  inllallment;  on  pay- 
ment of  the  money  then  due  and  cofts, 
even  a  court  of  law  will  relieve  the 
obligor  ii8 

As  to  a  bond  for  marrying.    See  287 

And  ii5i'U  foj  iDiTcoberi^^ 

A  voluntary  bond  for  the  payment  of  a 
fum  of  money  after  the  obligor's  death, 
is  in  the  nature  of  a  legatOi-y  difpofition, 
and  is  valid  292 

A  voluntary  bond  in  equity  fhall  be  poll- 
poned  to  debts  on  fimple  contract  ;  if 
claimed  for  money  lent,  and  the  perfori 
fails  in  proving  his  confideration,  it 
cannot  be  fct  up  afterwards  as  a  volun- 
tary bond  294 

If  an  executor  pleads  ;r.v  cfl  fnFlum  to  a 
bond,  and  not  f  lcnc  nilmimpira  vit  like- 
wife,  he  cannot  after  verdidl  take  ad- 
vacage  of  what  might  have  been  plead- 
ed to  the  adion  ihul. 

The  plea  of  nan  cjl  factum  only  is  an  ad- 
miiiion  of  alj"ets,  and  held  the  fame  as 
incale  of  a  judgment  by  default  againft 
an  executor  Hi  J. 

An  executor  can  be  relieved  only  againlt 
the  penalty  of  a  bond,  by  paying  prin- 
cipal and  inrercll,  without  regit d  to 
his  having  aflets  or  not  ibid. 

A  releale  to  one  obligor  is  a  releafe  to 
both,   in  equity  as  well  as  in  l.nv 

294 

Where  thrrc  is  an  allignnuMU  of  a  bond 
in  trull  for  others,  precedent  to  a  rr- 
Icaic,  th(ju£;h  uiihoitt  confideration,  it 
is  doubcful  ^vhf::hcr  (nc  obligte  couid 
X  X  \  rcIeafc. 
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releafe,  or  if  It  could  operate  to  the 
releafee,  as  he  is  a  truftee  in  the  affign- 
ment  Page  294 

Every  man  is  fuppofed  to  be  conufant 
of  a  deed,  to  which  he  himfelf  is  a 
party  '  ibid, 

IBmmixzz  Mentis. 
See  Catcl)i'ng  ai^argai'u.  341. 


Canon  Itato. 

TH  E  court  of  chivalry  proceed  ac- 
cording to  the  rules  of  the  civil 
lavv,  except  in  cafes  omitted,  and  there 
they  go  according  to  the  courfe  and 
ciillom  of  chivalry  and  arains  296 
By  the  canon  lav/  an  appeal  is  admitted 
from  all  grievances  in  general  ibid. 
As  the  court  of  chivalry  is  governed  by 
the  civil  lav/,  this  court  will  not  grant 
acommiffion  of  delegates,  upon  an  ap- 
peal from  any  interlocutory  order  of 
that  court,  but  only  where  there  is  a 
definitive  fentence,  or  fuch  a  one  as  is 
termed  in  the  civil  law  gra^vamen  irre- 
farabile  ibid, 
A  perlon  aggrieved  by  or  intereiled  in  a 
fentence  in  the  ecclefiaftical  court,  may 
]iave  a  com  million  of  delegates  though 
he  was  110  party  to  the  original  fuit 

298 

dparn'er* 

See  ^aulirupt,  under  Rula  as  /<?  Princi- 
pal and  FaSlor.  245. 

Cafes, 

Where  they  are  mijreported. 

See  l^ojti'cn,  B'iycot  v.  C<5//o«,  where  the 
Cafe  of  Cave  v.  Cave^  z  Fern*  508.  i§ 
jjientioned. 

An  Anomalous  Caje, 

See  f!>o?tfou,  Boycot  v.  Cotton,  where  the 
Cafe  of  Jo^kfon  v.  Far  rand,  2  F'ern. 
424.  is  mentioned. 

Cafes  imptrfe£l,  or  denied  to  he  Law. 
§ep  ijnder  ^.inlirupt,  Coyjegame. 


The  cafe  of  Pope  v.  Onjlow^  2  Fern.  286. 
the  court  faid  was  very  imperfefl,  and 
ordered  it  not  to  be  cited  for  the  future 
till  it  had  been  compared  wich  the  re- 
giller  Page  300 

Catebi'ng  OlSarsai'n. 

The  17th  of  il%  1738,  Sir  Abraham 
Janjfen  advanced  5000/,  to  Mr.  Spen- 
cer, and  the  fame  day  took  a  bond  from 
him  in  the  penalty  of  20,  000/.  condi- 
tioned for  the  payment  of  10,000/.  to 
JanJJen,  at  or  within  fome  Ihort  time 
after  the  dutchefs  of  Marlborough^ 
death,  in  cafe  Mr.  Spencer  fliould  fur- 
vive  her,  but  not  otherwife  301 

The  Dutchefs  died  18  Odober  1744,  and 
in  the  month  of  December  following, 
on  janjjen's  delivering  to  Mr.  Spencer 
the  bond  to  be  cancelled,  he  executed 
a  new  one  in  the  penalty  of  20,  000/. 
conditioned  for  payment  to  Janjfen  of 
10,000/.  with  lawful  interell,  on  the 
nineteenth  of  April  next,  and  at  the 
fame  time  executed  a  warrant  of  attor- 
ney to  empower  judgment  to  be  re- 
entered up  againll  him  in  B.  R.  for 
20,000/.  which  was  done  accordingly 

ibid^ 

In  December  1745,  Mr.  Spencer  paid  fan/- 
Jen  1000/.  in  part,  and  on  the  2 ill  of 
March  I  coo/,  more:  On  the  19th  of 
June  1746,  yir.  Spencer  died,  but  be- 
fore his  death  made  his  will,  and  after 
payment  of  debts,  5s'-f.  gave  the  refidue 
of  his  perfonal  eftate  to  his  fon,  and 
appointed  Lord  Cbejlerjield  and  others 
his  guardians,  and  alfo  executors  in 
trull  during  his  minority,  who  brought: 
a  bill  to  be  relieved  againll  ya;^«'s 
demand  as  an  unconfcionabie  bargain 
and  u furious  contract  302 

The  court  relieved  only  againft  the  pe- 
nalty and  judgment,  by  direding  Sir 
Abraham  Janjfen  to  deliver  up  the  bond 
to  be  cancelled*  and  to  acknowledge  fa- 
tisfadion  on  thejudgment,  upon  being 
paid  by  the  executors  what  fliould  be 
due  at  law,  but  would  not  give  hi rri 
colls,  as  there  was  probabilis  cauja  liti' 
gandi,  and  Janjfen's  cafe  far  from  be- 
ing a  favourable  one  302 

Nothing  is  legally  ufurious  but  what  is 
prohibited  by  the  flatutes,  and  to  make 
a  contrad  fo,  it  mull  be  within  the  ex- 
prefs  words,  or  an  evalion  or  ihift  to 
keep  out  of  them  34C> 


If 
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rowing  and  lending  money  j 


a  bargain  wns  really  for  an  annuity, 
though  bought  at  ever  fo  under  a  price, 
it  is  no  ufury  ;  if  on  the  foot  of  bor- 
otherwife. 

Where  there  is  a  borrowing  of  money, 
and  a  communication  for  interell,  a  de- 
vice to  have  more  than  the  legal  rate 
ofintereil,  is  within  the  liatutes  of 
ufury  ibid. 
The  rule  that  governs  the  court  in  bot- 
tomree bonds^  is  the  rifque  of  the  princi- 
pal, but  may  be  fo  contrived  as  to  be 
conftrued  an  evafion  of  the  ilatute,  as 
well  as  any  other  contrail  341 
The  court,  not  being  under  a  necelTity  of 
doing  it  in  JanJJen'i  cafe,  would  not 
determine  whether  a  perfon  advancing 
money  to  an  heir  or  expedant,  (hould 
have  an  extraordinary  premium  for  an 
extraordinary  rifque,  becaule  it  might 
be  made  an  ill  uie  of  out  of  the  court. 

.  342 

Though  the  court  might  have  relieved 
upon  an  original  contrail,  yet  they 
will  not  relieve  againft  the  confirma- 
tion of  it,  if  fairly  obtained  344 

The  contingency  here,  a  lo^ger,  whether 
Mr.  Spencer  or  the  Dutchefs  of  Matl- 
borough  died  firfl:  345 

Where  a  bond  is  loft,  no  adlion  can  be 
maintained,  becaiife  not  pleaded  with 
a  profert  hie  in  curia  ibid^ 

The  intent  of  the  agreement,  and  not 
the  expreffion,  determined  whether  a 
contradt  be  a  loan  or  rifque  346 

Bottomree  bonds  are  not  ufurious,  be- 
caufe  the  whole  money  is  in  hazard  ib. 

There  may  be  cafes  where  the  court  will 
interpofe  to  prevent  improvident  per- 
fons  from  ruining  themfelves,  though 
no  cxprefs  fraud  appears  ibid. 

Agreements  of  this  fort  muft  depend  on 
their  particular  circumllances  346 

Poji  obits  in  general,  not  to  be  counte- 
nanced in  a  court  of  equity  347 

The  idea  of  ufury  in  this  country  fully 
fixed,  by  the  premium  for  forbear- 
ance of  money  being  fettled  348 

Bottomree  bonds  arenotulurious,  becaufe 
not  within  the  ftatutes  of  ufury  ibid^ 

Where  the  profit  the  lender  is  to  nave,  is 
for  the  hazard,  and  not  for  the  forbear- 
ance, the  contrad  is  noc  ufurious  ibid. 

I-ord  Chief  JuUice  Lee  recommended  it 
to  courts  of  equity  to  confidcr  how 
10  prevent  bargains,  where  a  lender 


runs  away  with  double  what  he  ad- 
vanced Page  34^5 

By  the  Macedonian  decree,  all  obligations 
of  fons  (living  under  the  paternal  ju- 
rifdi£lion)  contraded  by  the  loan  of 
money,  are  declared  null  without  any 
diftindion,  except  the  creditor  ad- 
vanced it  for  a  caufe  that  was  juft  and 
reafonable  345. 

Lord  Chief  Juftice  Willes  being  ill,  fig- 
nified  his  concurrence  in  the  fame 
opinion,  by  letter  to  Lord  Chancellor 

ibid. 

This  contrad  a  plain  fair  wager,  and  not 
within  the  flatutes  of  ufury,  becaufe 
it  is  no  loan  350 

If  there  be  a  loan  of  money,  and  a  con- 
tingency inferred  which  gives  more 
than  the  legal  intereft,  though  real  and 
not  colourable,  and  a  hazard^  yet  it  is 
ufurious  ibid. 

If  a  cafuaity  goes  to  the  interefl  only,  it 
is  ufury,  if  principal  and  interell  both 
in  hazjtrd,  otherwife  ibid. 

The  found  and  fundamental  reafon  for 
admitting  bottomree  bargains  is  their 
being  out  of  the  Ilatute  of  ufury  351 

Loans  upon  a  real  and  fair  contingency- 
are  no  more  ufurious  than  bottomree 
bonds  ibid. 

Contrails  of  this  kind  vitia  teinporis  ibid. 

Fraud  mufl  be  proved  at  Ihw,  but  equity 
relieves  againll  prefumptive  fraud  352 

Political  arguments,  as  t^ey  concern  the 
government  of  a  nation,  are  of  great 
weight  in  the  confideratioa  of  this 
court  ibid. 

Law-makers  in  Rome  thought  it  nccef- 
fary  to  put  a  prodigal  under  the  care 
of  a  curator  353 

Brokers  for  pcfl  cbit  bargains  and  jundtim 
annuities  ought  to  be  difcourugid  in 
equity  353 

New  agreements  and  new  terms  may 
confirm  what  was  at  firil  a  doubtful 

354 


bargcAn 


T'he    Foiver  of  this    Court  ".vith  rffpifl 
tbsrt:: 

Sec  iiDCiJlTc,  Attorney  General  v.  F'de  un- 
der O,'  things  perjonal^  and  ly  iih.u  D.  - 
/(,  )  ijftlo/j^  and  to  iiljcm  good. 

The  court  of  chancery  will  give  a  proper 
direclionas  to  a  charity,  wiihout  any 
X  X  4  regr.rd 
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regard  to  impropriety  in  the  prayer  of 
an  information,  and  differs  from  all 
other  cafes,  wherein  the  decree  mull 
be  founded  on  the  prayer      P^i^  Z^S 

W,  leaves  money  to  be  diltributed  in  cha- 
tity  at  the  difcretion  of  his  executors, 
three  named,  one  of  whom  died  before 
the  information  filed.  This  is  not  a 
bare  authority,  bat  coupled  with  an  in- 
tereft,  and  the  nominating  who  were 
to  partake  of  the  charity,  furvived  to 
the  other  two  executors  356 

The  court  has  a  particular  extenfive  j u- 
rifdicHon  in  the  cafe  of  a.  charity,  and 
not  tied  down  to  the  ordinary  methods 
of  proceedings  in  other  cafes  ihld. 

An  information  difmiifed  with  cods 
againd  the  relators,  and  faid  to  be  the 
firlt  inftance  of  it  ibid. 

On  a  legacy  to  a  charity,  intered;  is  pay- 
able from  the  teilator's  death  ibid. 

but  fee  note 

Cljofc  iw 

See  115inKr'apt.  Brown  v.  Heaihcote, 
under  Tbz  ConflruSiion  of  the  Statute  of 
21  J^iC.  I.  cap.  19.  with  refpe^  to  a 
Bankrupt's  PoJJlJJion  of  Goods  'after  Af- 
fignment. 

Cbutrcl)  ILeafe. 
See  iDccupant. 

Commi'CSort  of  IDelegate0. 
See  Canon  Jliln, 

CoiiDiti'ons  ant)  3Li'mi'tati'ou0» 
See  tit.  iRcmai'nDer, 

A  condition  in  a  will  that  a  legatee  con- 
troverting the  will  ihall  furleit  his  le- 
gacy is  in  terror  em  404 

In  vjhat  Cnfs  the  Breach  of  a  Condition 
*wiU  be  rslie*Ved  againfi, 

A,  havir.g  been  eleded  under  dodor  Tv^z/- 
.clifi  donarion,  received  a  falary  for 
five  years,  and  then,  indeaJ  of  travel- 
ling beyond  fea  for  five  years  more,  as 
the  will  requires,  upon  ill  heahh  re- 
figns,  and  the  cruitees  accept  the  re- 
fignafion,  and  put  another  in  his 
rcoin:  This  is  adifpenfation  of  die  coa- 


i 


dition  ;  if  they  had  faid  when  A.  of^ 
fered  to  furrender,  we  will  not  accept 
of  your  refignation,  but  you  muft  com- 
ply with  the  terms,  or  refund,  it  would 
have  been  otherwife  Page  358 

Whether  a  fellow  of  a  college  has  a 
power  to  let  his  chambers,  is  not  the 
objed  of  the  court  of  chancery's  ju- 
rildidtion,  but  ought  to  be  determined 
by  the  vifitor  360 

what  Cafes  a  Gift  or  De^vife  upon  Con- 
dition 7iot  to  marry  iviihout  Corfent  fhall 
be  good  and  binding.,  or  'void  being  only  in 
ter/orem. 

ThetruH:  of  a  term  under  a  fettlement 
was,  that  if  there  Ihould  be  two  or 
more  daughters  of  the  marriage  :  then 
the  truftees  were  to  raife  and  pay  to 
each  the  fum  of  2000  /.  if  fht  marry 
nvith  the  covfent  of  her  mother  ^  if  livings 
,avd  a  widow  ;  if  not.,  then  with  the  con- 
fent  of  the  truftees^  or  the  furvii^or  of 
ihefn,  his  executors,  adminiflratorSy  or  af 
figns:  And  in  cafe  any  of  the  daugh- 
ters die  before  the  portion  was  paid, 
that  it  (hould  not  go  to  the  executor, 
but  the  eilate  fhould  be  exonerated 
thereof,  or  ifraifed  fiiould  go  to  him, 
on  whom  thereverficn  of  the  premises 
is  limited  to  defcend  362 

The  father  afiervvards  by  his  will  gives 
the  farther  fum  of  2000  /.  to  each  of 
his  daughters,  as  and  for  an  augmenta- 
tion  cf  their  portions y  fubjedl  to  the  fame 
conoitions,  provifoes,  and  limiiaiions, 
as  their  original  portions  :  And  if  any 
of  the  daughters  die  before  the  original 
portions  become  payable,  then  he  wills 
that  this  2000/.  fhould  not  be  paid  to 
her  executor,  but  that  his  lady  and 
executrix  fhould  have  the  refidumn  of 
this  money,  and  makes  her  refiduary 
legatee:  The  plaintiff,  Mr.  Hafuey, 
married  one  of  the  daughters  without 
confent,  and  one  Ciutton  another  with- 
out con  fen::  They  are  not  int  itkd  to  the  por- 
tions either  under  the  fettlement  or  will.  ^62 

Where  any  a6l  is  to  be  done  previous  to 
any  ellate  or  trull,  and  that  ad  co-n- 
fjiU  of  fever al  particulars,  every  par- 
ticular mult  be  pei  formed  before  the 
ellaie  or  trull  can  veil  or  take  effect 

374 

It  is  now  fettled,  that  if  a  pecuniary  le- 
gacy is  given  on  condition  of  mar^ 

riage 


•las 
Cjj. 

H 
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riage  with  confent,  and  there  is  no  de- 
vife  over,,  that  Tuch  condition  is  void 

Page.  375 

Where  a  condition  has  been  perryrraea 
to  a  reafonable  intent,  the  court  will 
difpenfe  with  the  want  of  circum- 
llances  ;  as  where  the  major  part  of 
the  truftees  confent,  or  where  they 
give  an  implied,  not  an  exprefs  con- 
fent ihid. 
Pecuniary  legacies  being  fueable  for  in 
thefpiritual  court,  is  the  reafon  why 
that  law  in  feme  refpeds  governs  as  to 
them  ;  but  this  court  does  not  follow 
it  univerfally  in  this  point,  for  where 
there  is  a  devife  over,  it  fliall  take  ef- 
fect 376 
Where  an  eflate  is  to  arife  on  a  condi- 
tion precedent,  it  cannot  velt  tiil  that 
condition  is  performed,  even  though  it 
is  become  impofiibie  ihid. 
Though  the  civil  law  has  no  fuch  term 
as.  condition  precedent,  yet  the  rule  in 
that  law  conditio fufpemlit  legal luu  is  the 
thing  in  eilod  ihid. 
It  has  been  held  ever  firice  the  cafe  of 
Amos\.  Hvner,  that  the  devife  of  the 
furplus  of  the  perfonal  eilate,  is  a  de- 


vife over 


)id. 


In  the  cafe  of  a  condition  fubfeqaent,  the 
thing  is  verted,  and  it  becomes  a  pe- 
nalty, and  the  intent  mull  be  plain, 
by  an  exprefs  devife  over  to  diveii:  it ; 
in  a  condition  pre::edent  OLhcrvvife,  for 
difpenfmg  with  the  condition  would 
be  giving  an  eilate  againil  the  intent 
of  the  donor  ;  the  particuhr  penning 
of  this  fettlement  makes  it  a  condition 
precedent,  and  veils  nothiiuj;  in  ilie 
daughters  tUl  a  marriage  with  con- 
fent 378 

A  condition  to  marry  with  confent  is  a 
lawful  condition,  and  a  condition  pre- 
cedent, and  being  annexed  ro  thefe  por- 
tions, nothing  can  veil  till  that  con- 
dition is  performed  379 

Jt  is  the  eilablirhed  rule  fmce  the  cale  of 
Poidet  V.  Poitjletf  that  portions  charged 
on  lands  do  not  veil  till  the  lime  of 
payment  comes  Udd-. 

Therule  that  a  condition  to  marry  wiih 
confent  is  in  tcrroitin  only,  where  ih.cre 
is  no  devife  over,  will  not  hold  in  all 
cafes,  but  muft  be  underilood  ol'  le- 
gacies only,  and  not  of ibid. 

portions  arifing  out  of  land  are  fuhjed 
to  the  rules  of  the  common  law  only 

ibid. 


If  the  daughter  of  a  freeman  of  LomUcn 
marry  againil  his  conimr,  unlefs  he 
be  reconciled  to  her  before  his  death, 
fne  lofes  her  orphanage  '^'dxePage  379 

Where  the  party  dies  before  a  portion 
becomes  payable,  if  iiluing  out  of  land, 
it  lhall  not  be  raifed  ;  but  if  a  pcrlbnai 
legacy  and  legatee  dies  before  the  time 
cf  payment.,  it  lhall  go  to  the  executor; 
the  ground  of  this  diftinclion  is,  that 
in  one  cafe  the  court  for  uniformity 
follows  the  ecclejiafiical  cowt.,  and  the 
common  law  in  the  other  ibid. 

The  word  augmentation^  in  the  will  of  Sir 
Thomas  A^Ion,  fnewed  the  additional 
were  to  attend  the  original  portions 
3 So,  See  the  note  1,  38t 

P.  D.  devifes  to  J.  G.  daughter  of  T. 
200/.  pro-vidfd  Jhc  marries  ^ioith  the  con^ 
fent  of  her  father  and  mother,  or  the  fur- 
■~uii)or  of  them  381 

y.  G.  before  marriage,  and  during  the 
lives  of  her  fa  ther  and  mother,  brings 
her  bill  againil  the  executor^  to  hav  e 
this  legacy  paid,  the  father  and  mother 
by  their  anfwers  confenring  :  Marriage 
here,  faid  th:;  court,  is  a  condition  pre- 
cedent, the  puiniiff's  applicatioa 
therefore  too  early,  and  lier  bill  dif- 
milfed  381 

If  the  words  had  Hopped  at  provided  jh: 
viarriciy  it  would  not  have  velhed  till 
then,  and  the  circgmllances  of  confent 
will  not  vitiate  the  whole  condiii.^n 

ib.d. 

IVho  are  to  take  Advantage  of  a  Conditio, 
or  iviJl  he  prejudiced  by  it  3  2 

E.  devifes  lands  to  his  fecond  fjn 
Thomas y  upon  condition  t'nat  J  jcni.u, 
or  his  heirs,  lhall  pay  to  my  grand  chil- 
dren ^thc  children  of  t!ie  laid  7'';'.v;,.v) 
90  /.to  be  equally  divided  anx.'ng  them, 
and  on  default  of  payment,  ac;aule  of 
entry  and  dillrefs:  Thj.uas  died  in  the 
legator's  life-time,  the  (on  of  liie  eldtil 
fon  ofihc  tellator  entered  on  the  lands 
as  heir  at  law,  and  f  )ld  ih<:m  :  The 
legacy  to  the  children  of  T'n^r.as,  the 
legator's  fecond  fon,  m  a  cuniinuin^ 
chargL*  on  the  lands  in  the  hands  of 
the  purch^fer,  «nd  they  are  innilfd  to 
be  latibhed  for  the  l.imc  witii  intcrcll 

A.  devifes  lands  to  P.  on  cmditirn  ro  pny 
C.  a  fiun  of  money,  and  no  cla-ifc  \>i 
entry  on  default  of  p.-iyrnvnt ;  uv:  Ic^m- 
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tee  at  law  has  no  lien  on  the  lands, 
but  the  heir  of  leftator  fliall  enter,  and 
take  advantage  of  the  breach  of  the 
condition,  and  yet  in  this  court  the 
heir  is  confidered  only  as  a  trufiee  for 
the  legatee  Page  383 

A  man  by  will  may  make  an  equitable  as 
\vell  as  a  legal  charge  on  his  eilate,  and 
this  court  will  maintain  it  againft  the 
heir  at  law  ibid. 

Though  a  purchafer.did  not  know  of  an 
incumbrance  before  he  paid  his  money, 
yet,  as  he  knew  it  before  the  deed  was 
executed,  it  affedts  him,  with  notice 

CcnSvmati'oit. 

When  new  agreements  (hall  confirm  what 
wasatfirll  an  unfair  bargain  354  note  I 

CoufttuSi'ort. 
See  tit.  IDi'dribution  and  C;:po(lti'mi 

Whether  the  preamble  can  rellrain  the 
enadling  part  of  an  adl  of  parliament 

182 

Whether  by  a  devife  of  all  lands,  tene- 
ments and  hereditaments,  a  mortgage 
in  fee  {liall  pafs  note  1  605 

A  gift  to  the  pariih  church  of^.  has  been 
conftrued  a  gift  to  the  parfon  and  pa- 
rifl:»ioners  of  A,  and  their  fuccelTors  for 
ever  437 

Jiem  in  a  will  is  a  conjundlive  in  the  fenfe 
of  and  or  alf&  ihid. 

Y/here  a  will  dire6ls  payments  out 
of  VdWQi  yearly  at  a  particular  time, 
it  cnnnot  be  altered  to  half  yearly  pay- 
ments 438 

A  man  cannot  by  any  expreffion  alter  the 
nature  of  his  eftate  466 

By  a  mortgage  or  fale  of  a  brewhoufe 
with  the  appurtenances,  the  utenfils 
wiH  not  pals    ■  477 

Where  a  leafe  is  renewed  for  the  benefit 
of  an  infant,  it  is  as  a  new  acquifition, 
and  wilLveft  in  the  infant  as  a  pur- 
chafe,  fee  tit.  Guardian  480 

Where  the  words  to  he  raifed  ly  rents^  and 
frofiis  will  imply  a  power  of  felling 
5 5 1  note  I.  503 

Where  there  is  a  power  to  charge  an 
elUte  wiih  a  grofs  fum,  it  implies  a 
power  to  charge  with  intereH  552 


ConStjeratioit. 
See  tit.  Co^lJe^^^cc0  fraudulent. 

Cout3e^ancf0  frauDulcnt.   i^ide  p.  13. 

See  tir.  ^oluutav^  1Dcet>. 

A  fettlement  after  marriage  in  confidera- 
tion  of  a  portion  paid  by  the  wife's 
father,  good  againft  creditors         1 5 

Vide  tit.  Ulgreement. 

NecefTary  to  prove  on  the  ftatute  1 3  Eli^, 
that  at  the  making  of  a  voluntary  fet- 
tlement, the  perfon  conveying  was  in- 
debted at  the  time  of  the  execution  of 
the  deed  :  /ecus  as  to  the  Hat.  27  Ellz, 
againll  purchafers  93, 

The  confideration  of  5s.  and  other  ualu- 
able  conJideratio'dSt  does  not  oblige  the 
court  to  hold  the  deed  to  be  for  a  va- 
luable confideration 

The  confideration  of  marriage  is  a  valu- 
able confideration  without  a  portion  1^8 

A  fettlement  after  marriage,  upon  pay- 
ment of  a  fum  of  money  as  a  portion, 
good  againft  creditors  and  purchafers 

190 

A  fettlement  by  a  widow  previous  to  her 
fecond  marriage,  of  hereftate  upon  her 
grand  children,  held  good  againft  fub- 
fequeni  purchafers     ^  26^ 

Contraff. 
See  Catching  ^arsafii. 

In  nvhat  Cafes  a  defe^ive  Suf  render,  or  the' 
Want  of  it  luill  be  Jupplied  in  Eqiaty  385 

A.  buys  a  copyhold  eftate  for  his  own, 
and  two  lives,  in  the  manor  of  » 
where  the  cuftom  was,  that  whoever 
purchafes  in  it»  the  eftate  Ihould  go. 
in  fuccefiTion,  and  by  his  will  de  vifesall 
his  eftate  real  and  perfonal  to  his  wife: 
Though  the  legal  intercft  be  according 
to  the  cuftom  of  the  manor,  yet  J, 
has  an  equitable  intereft  from  being  ' 
the  fole  purchafer,  and  fliall  be  con- 
ftrued  as  a  truft  for  him,  he  having  ad- 
vanced the  money  385 

Where 


k 
Ik 
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^heream^in  c^evifesal!  his  eilate  real  and 
perfonai  to  a  wife  or  child,  and  has  no 
other  real  ellate  but  the  copyhoid,  it 
Ihall  pals  by  thofe  general  words  Page 
386  n.  I. 

Inhere  a  afyhoJd  is  dsvlfed  to  the  wife, 
the  court  will  Tupply  the  want  of  a 
furrender,  even  though  fhe  has  a  pro- 
vifion  under  a  fettlement  ihiJ. 
•iltllrhe  rule  that  the  court  will  not  fupply  a 
furrender  againft  an  heir,  mu(l  be  ap- 
plied folely  to  an  heir  in  blood,  and 
not  to  a  hceres  fa^us  ibid. 
\  father  purchafes  land  in  his  Ton's  name, 
his  fon  being  then  1 8  years  of  age,  the 
father  continued  in  poffefiion  till  his 
death  :  This  ftiall  be  confidered  as  an 
advancement  for  the  fon,  and  not  a 
iruji  for  the  father  ihid. 
Parol  evidence,  though  Improper,  when 
offered  againrt  the  legal  operation  of  a 
will,  or  an  implied  trufr,  fliall  be  ad- 
mitted where  it  is  in  fupport  of  law  and 
equity  too  ibid. 
A.  gives  all  his  lands  unfettled,  and  all 
his  goods  and  chattels  to  his  wife  for 
life,  and  afterwards  to  his  younger 
children,  in  fuch  manner  as  ftie  fhould 
think  fit  to  difpofe  of  the  fame:  "i  he 
teflator  died  feifed  of  freehold  lands 
and  cullomary  melTuages,  which  were 
unfefikd,  and  n^it  furrendercd  to  the 
pfe  of  his  will :  The  land  fettled  be- 
ing only  freehold,  naturally  the  lands 
uvfettled  muft  be  the  fame,  and  there- 
fore the  copyhold  lands  did  not  pafs 

387 

I  Where  there  is  no  furrender  of  copyhold 
■{      lands  to  the  ufe  of  a  will,  they  will  nor 
I      pafs  by  a  general  devife  of  lands  308 
Though  there  Ihouid  be  no  furrender  to 
the  ufe  of  a  will,  yet  it  is  fufficient  to 
pafs  an  equity  in  copyhold  lands  ih. 
This  court  will  not  fupply  the  defe6lof  a 
furrender  of  copyhold  eftates  in  favour 
of  a  wife  or  younger  children,  to  the 
difinherifon  of  an  heir  unprovided  for 

ibid. 

pifinherifon  is  not  confined  to  dcfcent, 
for  if  an  heir  is  provided  for  by  fet- 
tlement, or  any  other  way,  he  cannot 
be  faid  to  be  difinherited  ibid. 
f>J.  S.  by  will  devifcs  to  his  wife  and  her 
heirs,  all  his  frecliold  and  copyhold 

9 lands,  being  well  aHured  Ihe  would,  at 
herdeceafe,difpofeof  the  lands  aniongll, 
all,  or Juih  of  his  cl.-iildren,  as  by  their 
conduct  ftiould  deferve  it  3i>9 


1 


The  wife  devifes  all  the  freehold  and  co- 
pyhold lands,  except  the  copyhold  ia 
Hampton,  to  her  daughter,  and  her 
heirs,  aid  /^.-z/  cc;yhold  to  the  h'rir  at 
law  of  the  teftator,  and  his  heirs,  Tiic 
teftarrix  gave  dircdions  {or  furrenders 
of  the  refpeclive  copyhold  eflates  to  the 
ufe  of  the  will,  but  died  before  they 
were  perfected  :  The  heir  not  being 
totally  unpro-jided  for^  the  court  fup- 
plied  the  furrender  Page  389 

Tne  word  fuch  gave  the  wife  the  power 
to  devife  the  whole  to  one  child  if  fhe 
had  thought  fit  ibid. 

The  trui'l  of  a  copyhold  not  neceffary  to 
be  fur  rendered  390 

No  perfon  can  make  a  common  law  con- 
veyance of  a  copyhold  eftate  96 

The  court  can  order  the  trulleeof  a  copy- 
hold eilaie  to  furrender  the  legal  e- 
11a t-e,  though  the  cejiui  que  truji  re- 
fufes  215 

See  ^^Otoer,  under  Of  the  right  Execution 
of  a' P oilier and  where  a  Defed  therein 
ivill  be  fuppUed. 

See  'SauUriipt.  under  Ridias  to  Copyholds 
under  the  Commiffions  of  Bankrupts, 

CvcDi'toj  auD  iDcbto'. 

What  Con-jeyance  or  Dfpofiiion  Jhall  he 
fraudulent  as  to  Creditors. 

See  3srcemeutjc(,  ^rtfclcc  anD  Col3c» 

nailtiS,  Rifjel  v.  Hanimor.d  under  ro- 
hintary  AgrtemtntSy  in  what  Cafes  to  he 
pci formed.  1 3 

See  llpaulU'Upt,  Walker  v.  Burrozcs,  un- 
der Rule  as  to  yJ,yi-"neei. 


If  hat  Conveymwe  or  Difp'f:l:n  Jhull  he 
good  a^ainji  Creaiioif. 

See  ll^anUnipt,  Bro-n  V.  Jo>:es,  under 
The  Coii/lruciioH  of  the  Statute  <f  2  1  Jac. 
I.  cap.  19  with  rifprii  to  a  nankrupi^s 
Pojjijjim  of  Goods  after  Jyi^nrnent. 

General  Cafs  of  Creditors  a:;  J  D.li:>r\ 

A  father,  by  articles  previmn  to  the  mar- 
riage of  liii  Ion,  covenant!)  at  the  cud 
of  three  years  after  ino  Jojemniza'ioa 
thereof,  to  p.iy  tJ  t:u»l-:c^,  th-T  r\. 

ccuion. 
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editors,  T2,opq/.  to  be  fettled  to 

the  hufDand  for  life,  to  the  v/ife  for 
life,  then  to  the  ufe  of  the  nrfl  and 
other  Tons  in  tail  male,  remainder  to  the 
daughte  r  and  daughters  in  tall  ge^icral^ 
re  maindeF  to  the  right  heirs  of  the  huf- 
band  Page  392 

Frovlded  if  tliere  Oiould  ht  hut  one  Jauzh- 
/tr,  ar.d  no  other  child ^  the  heirs, 
l5c.  of  the  hufoand  (lioiiIJ,  within 
three  calendar  months  after  his  death, 
pay  to  the  tru!lees  40:0  /.  then  all  the 
Bjes~  limited  to  fuch  daughter^  and  the 
iieirs  ofher  body  in  the  1,  2,000/.  fhould 
eeafe  and  be  void,  and  from  thence- 
forth fiioald  be  to  the  ufe  of  the  heirs 
and  afiigns  of  the  hulljand  ihld. 

The  husband  dies,  leaving  nockiid  but  a 
Jdughier,  and  by  his  will  had  deviled 
the  i2,oco/.  and  all  his  property  in 
the  fame,  and  in  the  lands  to  be  pur- 
ehafed  therewith,  fubjed  to  the  truiis, 
to  his  fa. her,,  his  heirs,  ^c,  and  ap- 
pointed him  executor:  Ke  lets  the 
three  mon  ths  lapfe  without  paying  the 
40C0/,  as  he  had  not  perionai  affets 
faiiic'.ent  CO  pay  it  ibid. 

yii\.Fycdicrkk,  a  judgment  creditor  of  the 
huib.it^.d,  brought  his  bill  to  be  paid 
principal,  inrereft,  and  coils  out  of  the 
perfonal  aiTeis  of  the  tellator,  and  if 
ROC  {u;ficienf,  it  vi^as  infilled  chat  the 
liL>r5vino's  reverfionary  intereft  in  the 
12,000/.  ought  to  be  deemed  real  af- 
fets,  and  applied  in  payment  of  his 
demand  '  ibid. 

Tfie  reverilonary  interefi  in  the  12,000/. 
together  v/irh  the  bcneiit  of  difcharg- 
ir,^'  the  fame  from  the euate  tail  limited 
io  the  daughter,  v/as  confidered  by 
LcT'dChai.cellor  as  real  aflets,  and  the 
p  i  A  \  n.  t  i  fF,  M  r .  Frederick ,  n  o :  w  i  i.  h  ll  a  n  d  - 
ii>g  the  three  months  wci-e  lapfcd  vvith- 
©uc  payinf^nt  of  the  4.000/.  the  court 
i'leid,  ought  not  to  be  prejudiced,  but 
le;  in;o  tne  benefit  ol  the  redemption 

ibid. 

The  hulband,  hid  Lord  Chancellor,  by 
'  purch^ie  Irom  his  father,  was  made 
cvvner  of  the  fee  in  the  eftate  to  be 
boiioi.c  with  tiie  i2jOOo/.  and  was 
thciefcre  :n  naiure  of  a  right  of  re- 
re  n)pti()n  m  the  Ion,  and  not  a  mere 
naked  power  394 

Where  an  heir  or  executor  have  omitted 
10  do  an  ad  within  a  limited  tioie,  it 
fliaii  Reve-JT  be  to  the  pr-judice  of  a 


creditor,  but  he  fhall  be  admitted  fo 
do  it  himfelf  Page  394  i 

See  under  ^auKrupt,  Gro<vry  and  under 
Rule  as  to  Landlords- 

See  CmDc  anu  £ipcrcl>inirf5c. 
See  C;cccutO20  auD  Stiau'nifettcjs  ua- 

der  JVhat  pall  he  y-jjjets. 

See  S)ct3lfe,  under  De^vife  of  Lands  fof 
Payment  of  Debts. 

See  ^auiijupt,  under  Rule  as  to  ParU 
ncrjhip. 


Upoti  payment  of  los.  colls,  a  bill  may 
be  amended  af  er  an  an.^vver  put  in, 
but  Lord  Chancellor  faid  he  would  con- 
fider  how  to  make  a  more  adequate 
compenfation  to  a  defendant  for  the 
future,  after  a  long  anfwer,  and  other' 
neceffary  proceedings  had  on  the  part 
of  the  defendant  396 

See  2i5anliVUpt,  under  Rule  as  to  Cop. 

See  CMDence^  e^titnefTcs,  aul)  pjoof* 
See  Chan't'i^. 

See  tit.  ^grcement0,  ^osarl^. 

The  ifTue  in  tail  are  not  bound  by  the 
covenant  of  the  anceftor.  Seem  as  to 
the  affignees  of  a  bankrupt      10  «.  j 

423  n.  i 

A  covenant  by  the  hufband;  relpeding 
his  wife's  expectancy,  binds  him,  tho* 
the  wife  was  an  infant  64 

Where  a  reieafe  (hall  amount  to  a  cove- 
nant to  itand  feiled  191 

Courts  auu  tl;ci'r  3lunft5i'afott. 

Ho'ZL)  far  Chancery  ivill  or  nvill  not  exert  a 
furlfdiSlion^  in  Matters  ccguizablc  in . 
irf trior  Coi  r  s. 

See  under  ^anfenjpt,  Butler  and PurneU, 
under  R.ule  as  to  the  Sale  of  Ofices  under 
a  Conuu  'JJim  of  BankruLtcy, 
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Court  ct  Cl;itialv^. 
e  Canon  JLato. 

See  Ecnant  t)i>  tl^e  Cuvtef^.  - 
Cullom  of  3lonDon. 

oncerning  the  Cujfom  luith  refpeS!  to  the 
ChUdren  of  a  Freeman^  and  here  ^  of  Ad- 
nj^ncement,  hrln-^in^  into  Hotchpot ^  Sur- 
'vivor-f/ip  and  Fofeiturc. 

! 

5ee  :3H3JiirtJ  anti  ^ibi'tvcnicnt,  Metcalf 

V.  Ivcsy  under  For  ivhat  Caifs  fct 
a  fide, 

'hat  Difpoftlon  made  hy  d  Frcemayi  of  his 
Eftate  Jhall  he  good,  cr  'void  being  in 
Fraud  of  the  Cujh'm . 

father  having  five  children,  three  of 
age,  and  two  infants,  enters  into  an 
agreement  with  them,  that  he  v/ouid 
come  to  London  and  take  up  his  free- 
dom, provided  they  would  releafe  any 
right  or  demand  they  may  be  incitied 
to  in  refpe^l  of  the  father's  perfonal 
ellate,  by  virtue  of  the  cullom  cf  the 
ciiy  London  :  An  agreement  drawn 
up  accordingly  and  executed  by  the 
father  and  the  three  children  who  were 
of  age  ^^{^^  399 

A  bill  brought  bv  the  plalntiiT,  and  his 
wife,  one  of  ihc  daughters tvas  of 
^gc  at  the  time  <*f  the  agrerraent,  for 
her  cultomary  tliare  of  the  father's  e- 
Hate,  he  having  in  hi.^  life-time  tak^'n 
up  his  freed ora  ibid. 

A  court  of  equity  will  not  interpofe  in 
voluntary  agreements,  where  they  hive 
been  entered  into  without  fraud  401 

The  agreement,  Lord  ChwicAlor  held, 
could  not  operate  as  a  releafe,  for  want 
of  an  interell  in  the  children  for  it  to 
operate  upon;  for  they  had  neithery.vj- 
in  re,  nor  ad  re>Hy  the  wliole  being  an 
the  father  during  his  life  ihi(L 

Agreements  of  this  kind  he  fiid  ougii: 
not  to  receive  any  encourat'eiiVMit,  and 
founded  manifcllly  on  a  miihthe  of  ttie 
father.  It  is  a  known  rule  irv  r<iuity, 
to  relieve  again  it  fuch  Mgrceaccnts  as 
are  founued  oa  miiiukc^  .  402 


The  cuftom  of  London  admits  of  no  fuch 
bar,  for  nothing  but  an  adlual  advance- 
ment of  a  child  will  have  that  effect: 
But  if  a  daughter,  who  has  a  portion 
given  by  a  father  on  mari^i;ige,  agrees 
to  take  it  in  fatisfadtion  of  any  deinand 
fhe  may  afterwards  have  on  his  eftate, 
this  amounts  to  a  bar  Page  402 

A  father's  preferring  a  child  in  marriage, 
or  advancing  money  to  fee  up  a  fon  ia 
trade,  may  amount  to  a  bar  of  his  cuf- 
tornary  fhare;  but  in  all  thofe  inflances 
there  muft  be  a  valuable  con rideratioa 
moving  from  him,  and  an  a^lual  be- 
nefit accruing  to  the  child  403 

A.  on  his  marriage  with  one  r;f  the  daugh- 
ters of  John  Burroivs,  had  an  eftate  ia 
,  land  fettled  on  him,  and  the  ufes  of  the 
fetilement  purchafeJ  witii  the  father's 
money,  but  figned  a  note  to  ilie  father 
as  a  receipt  for  fo  much  m.ore  money 
advanced  for  his  wife's  for.une,  this 
mull  be  confidered  as  i::or.ey,  and 
brought  into  hotchpot  ibitL 

Where  a  wife  is  coa^pcunded  v/itjh  oa 
marriage,  by  having  ajolncure,  fittlei 
on  her  in  lieu  of  her  cuilomary  fliare, 
the  hufoand  thall  not  be  confidered  as 
a  purchafer  of  her  third,  but  the  or- 
phanage fhare  fnail  then  be  moiety 
of  his  eftate  ibid. 

Where  money  is  expreffjd  to  be  give.n  ia 
part  of  a  portion,  though  of  f;nall  a- 
mount,  yet  it  is  advancement,  anj 
muft  be  brought  into  hotchpot  ih'd. 

An  agreement  mult  depend  on  the  cir- 
cumftances  at  the  time,  and  cannot  b;. 
made  better  or  worfe  by  fubfequ.nt 
fads  404. 

A  provifion  by  will  that  a  legitee  con  tro- 
ve: ting,  the  difpofition  of  the  eltate 
fli all  forfeit  his  lec;acy,  is  in  terrorem 
only,  and  though  he  con  Lefts,  it  does 
not  forfeit  Hid. 

A  porfbn  cannot  take  by  the  cuftom,  and 
under  the  will  ia  any  indmice  wh.it- 
ever  ibiil^ 

What  is,  or  is  not^  an  Advanremcnt. 

If  a  child  or  children  of  a  '-"r  ;Mn  of 
London  iwe  advarK'eJ  in  da-  f  iMirrS  lifc- 
tim  *,  they  be  faid  to  be  fully  al- 
Van :•■(',  unlefs  the  nu.r:thm  of  the  ai-^ 
vanccment  appear*  m  writing  uno>r 
his  hand 

  .  1 
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This  cuflom  will  hold  equally  with  re- 
gard to  an  only  child,  as  where  there 
are  many  children  ^"^a^  4^7 

Parol  evidence  of  a  father's  declaration, 
will  not  be  allowed  to  debar  a  child  of 
her  orphanage  ftiare  ;  but  proofs  of  de- 
clarations by  the  hufband,  in  regard  to 
an  advancement  in  marriage  wiih  the 
daughter  of  a  freeman,  will  be  admit- 
ted as  evidence,  becaufe  they  are  de- 
clarations again  ft  his  own  intereft  ibid. 

Proofs  alfo  of  declarations  of  the  v/ife, 
,made  during  the  coverture  of  her  ^ft 
hufband,  may  be  read  againil  the  fe- 
cond,  and  v/ill  bind  as  much  as  if  made 
after  the  death  of  the  firll,  and  before 
marriage  with  the   fecond  hufband 

ibid. 

Unlefs  what  a  freeman  has  advanced  to 
a  child  appears  by  fome  book,  written 
with  the  freeman's  own  hand,  the  court 
will  not  dired  an  inquiry  whether  it 
was  a  full  advancement  408 

Where  a  father  or  mother  are  in  low  cir- 
cuh! fiances,  the  child  ought  to  be  main- 
tained out  of  a  provifion  left  by  a  col- 
lateral relation 


A 


N  original  independent  decree  may 
be  had  in  the  court  of  chancery, 
where  all  thefaOsare  flated  by  the  bill, 
notwithilanding  there  was  a  former  de- 
cree for  the  fame  matter  in  Wales  ibid. 

infant  may  have  a  decree  upon  any 
matter  arifing  on  the  Hate  of  his  cale, 
though  not  particularly  prayed  by  his 
bill  6 


IDecDS  auD  otl)er  esivitings. 

Deeds  and  In/iruments  entered  into  ly  Fraud^ 
in  ivbat  Cafes  to  he  relieved  againji, 

^Though  a  man  is  arrefled  by  due  procefs, 
yet  if  he  is  obliged  to  execute  a  con- 
veyance whilll  under  arrefl,  this  court 
will  conflrue  it  a  durefs  and  relieve  a- 
again!!  fuch  conveyance  409 

Every  man  is  fuppofed  to  beconufant  of 
a  deed  to  which  he  is  a  party  294 

See  l^ei'r  anu  l&ucedo?. 
See  ^Kcluiuarij  JDeet)  aiiD  it'e  CfifcSis^ 


5Demun'er. 

Vide  ^nri33cv0,  i3lea3,  auD  5Demur^ 
rers. 

Vide  %\\\  foj  SDiTcolJcrp. 
Vide  Cbi'Dcnee,  22ittnc(rci3  anu  p?oof 

A  demurrer  bad  in  part,  void  in  ioto 
otherwife  as  to  a  pica.        Page  45 

There  cannot  be  two  demurrers  to  the 
fame  bill  note  l.  45  -_ 

Nor  can  therebeafavi'ng  of  any  thing  on 
a  demurrer  ihid 


See  tit.  plantation. 


544- 


Where  money  being  entailed  under  a 
will  fhail  or  fhaii  not  go  to  the  firiV 
taker  286. 429 

Executory  Devife. 

Sqc  Hayward  V.  Stilling  feet  422 
By  a  devife  of  all  lands,  tenements,  and 
hereditaments,  a  mortgage  in  fee  fhall 


pais 


note  I.  605 


Of  'uoid  De^oifei  hy  Uncertainty  in  the  De- 
friction  vf  the  Per  Jon  to  take* 

In  a  devife  any  thing  that  amounts  to  a 
defgnatio  per/on^  is  fufficient,  and  tho* 
baltards  ftri6Uy  are  not  fons,  yet  if  they 
have  acquired  that  name  by  reputa- 
tion, in  common  parlance  they  are  41O 

Though  a  perfon's  name  is  miilaken  in  a 
devife,  yet  if  made  out  by  averment  to 
be  the  perfon  meant,  and  can  be  ap. 
plied  to  no  oiher,  the  devife  to. him  is 
good  ibid. 

R,  L,  devifes  to  R.  M.  eldefl  fon  of  his 
nephew  R.  AT.  and  the  firll  heirs  male 
of  his  body,  and  in  default  of  fuch  ifTue, 
to  the  fecond  fon  of  the  faidR.  M.  and 
the  heirs  male  of  his  body,  and  their 
ifTue;  remainder  over  6fc.  Thefe 
words,  the  fecond  fon  of  the  faid  R.  M, 
do  not  mean  the  fecond  fen  of  the 
devifee,  but  John  the  fecond  fon  of  the 
teflator's  nephew  R.  M.  41 1 

A  court  t)ever  conitrues  a  devife  void,  un- 
lefs it  is  fo  abfolutely  dark  that  they 
cannot  find  out  the  teilator's  meaning 

41  z 
Words 
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|Words  of  limitation  fuper-added  to  pre- 
ceding words  of  limitation,  will  not 
i.HlIi;      make  the firft  words  of  purchafe,  but 
the  fubfequent  ought  to  be  reje£^edas 
I    reduidait  Page  ii^X'^ 

Subreqien;  words  of  limitation  afrecil  not 
the  legal  operation  of  the  preceding 
'•vC{  words  of  limitation,  unlefs  the  word 
•HI  heir  is  ufed  in  the  fmgular  number,  or 
'ii)  an  exprefs  eftate  for  life  limited  to  the 
^jj  firil  taker  ibid, 
5iti  No  ftrefs  to  be  laid  upon  the  word  firjly 
\\\  it  means  only  that  they  (hould  take  in 
joi  fuccellion  according  to  priority  of  birih 
'U.  _  414 

R.  gives  to%is  niece  A.  S.  5000  /.  in 
Jjl      the  old  S.  S,  annuity-ftock  of  the  S.  S. 
company,  and  to  his  nephew  R.  P. 
5000/.  in  theokl  S,  S.  company.  At 
the  time  of  making  his  will,  and  at  his 
n       death,  teftator  had  only  5000/.  in  old 
fifil       S.  S.  annuity-ftock  ibid. 
125   Lord  Chancellor  faid,  they  are  to  be  con- 
fidercd  as  two  diftind  legacies,  and  J, 
S.  and  R.P.  are  intitled  to  have  them 
made  good  out  of  the  teftator's  aiTets, 
and  the  executor  was  diredled  to  pur- 
ind       chafe  out  of  the  perfonal  eftate  5000/, 
12II       old  S.  S.  annuity-fcock,  and  transfer 
oj       one  moiety  to  A.  S.  and  the  other 
moiety  to  his  own  ufe,  and  the  5000  /. 
}.       .old  5.  S.  annuities,  which  the  teilator 
died  poffefled  of,  to  be  applied  pro- 
portionably  towards  payment  of  the 
la       legacies  loJ.S,  and  R.  P,  414 
10'    Miftakes  in  making  wills  are  never  to 
ev       be  fuppofed,  if  any  conllrudlion  that 
2-       is  agreeable  to  reafon  can  be  found 
10       out  415 
a     Every  claufe  in  a  will  (hall  be  conftrued 
to        fo  as  to  take  effe^l  according  to  the 
).        teftator's  intent,  if  it  is  confiitent  with 
is        the  rules  of  law  416 
Where  a  particular  chattel  is  fpecificaily 
dcfcribed  and  diftinguiDied  from  all 
other  things  of  the  fame  kind,  and  is 
not  found  among  the  teftator*s  cfreds, 
1      it  fails ;  or  if  given  firft  to  J.  and  then 
;      to  B.  they  mull  divide  it ;  or  if  difpo- 
fed  of  in  teltator's  life-time,  it  is  an 
ademption  of  fuch  legacy  417 
I  In  our  law,  faid  Lord  Chancellor,  particu- 
lar legatees  arc  always  preferred  before 
the  rcfiduary  legatees,  (though  other- 
wife  in  the  Roman  law),  the  icfuluim 
being  confidered  by  us  as  the  gleanings 
of  the  tellator's  efta;e  41S 


Of  Devifes  of  l^ands  for  Payment  of  Dthts» 

A,  by  his  will,  firil  gives  an  eftate  for 
life  to  his  wife,  and  in  the  latter  part 
creates  a  truft  term  for  payment  cf 
debts  to  take  place  from  the  day  of  his 
death:  The  term  though  fubfequent, 
fhall  take  place  of  the  wife's  eftaie  for 
life,  efpeeially  as  it  is  a  truft  rerm  for 
raifing  money  Page  419 

Immaterial  how  a  teftator  places  che  le- 
veral  devifes  in  a  will,  becaufe  the 
whole  muft  be  conftrued  tcgether,  fo 
as  to  make  it  confiftent  ihid.. 

A  teftator  devifes  all  his  real  and  perfonal 
eftate  to  be  fold  for  payment  of  his 
debts,  and  appoints  the  deiendanr:  exe- 
cutor;  the  perfona! eftate  not  being  fuf- 
fxient,  a  bill  was  brought  by  bond, 
and  note  creditors  of  the  teftator,  to 
be  paid  their  demands  out  of  rhe  real 
eftate.  The  queftion,  whether  the  ex- 
ecutor can  fell  the  fame,  as  the  teftator 
had  given  it  generally  to  be  fold,  wiih- 
out  directing  who  fliouid  fell  420 

Lord  Chancellor  v/as  of  opinion  the  money 
arifmg  from  the  faie  wou'd  be  legal 
aflets  in  the  hands  of  the  executor,  iind 
therefore  thought  it  a  reafonable  con- 
ft:ru6tion  that  he  ftiouid  be  the  perfoa 
to  make  the  fale,  and  decreed  accord- 
ingly ihid. 

Where  lands  are  devifed  to  truflee  to  be 
fold  for  payment  of  debts,  and  ihe  \\:iT 
is  an  infant,  he  has  no  day  10  flmv 
caufe  when  he  comes  of  age  ;  bucif  ihe 
lands  are  not  devifed  to  any  particular 
perfon  it  is  otherwife  421 

A  provifo  in  the  will  cf  R.  B.  that  if 
his  perfonal  eftate,  and  houTe  and 
lands  at  [V.  Ihould  nf>t  pay  his  debts, 
then  his  cxecutars  to  ra'.Jc  the fauie  out 
of  his  copyhold  prenrnfes  ibid. 

The  rents  not  being  lufticicnt  to  dlf  liargc 
teftatOi's  debts,  ihefe  words  will  give 
the  trullces  a  power  to  fell  the  copy- 
hold lands  to  fatisfy  his  intention  of 
paying  his  debts  i<}^J. 

IF.  H.  by  will,  gave  100/.  to  his  daugh- 
ter Frajicii,  anil  450/.  l;ciwcea  two  uil  er 
daughters,  and  then  devifes  his  Inud 
in  truft  for  a  term  of  ninery-nine  yc.uii, 
with  a  power  to  raife  a  lei's  lojin  iipo;i 
truft,  that  if  his  wife  IhoulJ  within 
four  years  pay  off  the  590.'.  then  he 
givci  the  hiids  to         for  lifi-,  ar.d 
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after  her  death  to  If^.  H.  his  Ton  and 
his  heirs  male  and  female,  and  for 
want  of  fuch  ifTue,  to  him  and  his 
heirs  for  ever  Page  4.22 

This,  faid  the  court,  is  a  conditional  li- 
mitation in  the  wife,  taking  place  as 
an  executory  devife,and  if  10,  the  free- 
hold defcended  tothefon  as  heir  at  law 
to  the  teftator,  till  the  four  years  were 
elapfed,  or  his  wife  had  performed  the 
condition,  as  a  part  oi  the  inheritance 
imdifpoled  of,  and  by  this  devife  the 
Ion  had  a, good  eltate  rail  in  the  inhe- 
ritance, expeftant  on  the  determination 
of  the  term  of  ninety-nine  years  wi</. 

Wherever  there  is  a  limitation  with  re- 
mainder over  made  in  the  words  of  a 
condition,  which  would  be  conftrued 
as  a  condition,  if  they  could  take  elFed 
ought  to  be  conllrued  as  a  limitaiion  if 
they  cannot  424 

Where  a  Devife  Jhall  or  fiall  not  he  in  fa- 
tisfadion  of  a  "1  hing  due, 

J.  gives  an  annuity  of  20/.  to  his  daugh- 
ter, and  the  heirs  of  her  body,  quar- 
terly, without  any  abatement.  B.  the  , 
fiirviving  executor  of  A.  gives  to  the 
daughter  of  A.  and  her  daughter,  an 
annuity  of  20/.  by  his  will,  to  be  paid 
quarterly  without  any  abatement,  out 
of  his  freehold  houfes  in  Holborn,  and 
if  they  die  without  iflue,  then  to  return 
to  the  plaintifFhis  heir,  and  by  indorfe- 
ment  upon  the  will,  with  a  pencil, 
lays,  I  hope  this  20  /.  will  not  be 
taken  for  another  20/.  annuity,  but 
to  confirm  the  20  A  per  aim.  her  father 
left  her  and  her  daughter  425 

The  indorferr.ent  of  no  weight,  as  no- 
thing can  either  enlarge  or  diminifii 
what  aifecls  real  eftate,  unlefs  it  be 
executed  according  to  the  liatute  oF 
frauds  and  perjuries  ibid. 

In  conftniing  one  legacy  to  be  a  fatis- 
fadion  for  another,  regard  mull  bsal- 
v/ays  had,  faid  Lord  Chancellor,  to  the 
particular  circumftances,  limitations, 
and  funds  out  of  which  the  two  feveral 
legacies  are  to  arife:  The  daughter  of 
J.  not  entitled  to  both  annuities,  for 
his  furviving  executor,  who  was  alone 
chargeable  by  way  of  perfonal  demand, 
might,  by  v/ay  of  exoneration  of  the 
father's  perfonal  eftate,  dired  that  if 
foe  took  the  annuity  under  his  will. 


fhe  fhould  not  have  it  out  of  hi* 
father's  perfonal  eltate  Paoe  4.16 

R,  B.  on  his  marriage  in  1713,  fettled 
exchequer  annuities  for  99  years,  a- 
mounting  to  -^^oo  L  per  ann  m  XruW  for 
himfelf  for  life,  remainder  to  his  Vv'ife  . 
for  lite,  remainder  to  his  children,  ia 
fuch  manner  as  he  Ihould  appoint :  By 
the  marriage,  only  one  child,  a  daugh- 
ter. In  1720,  7^,  B.  devifed  all  his  real 
and  perfonal  eltate  to  his  wife,  and  her 
heirs,  charged  with  10  coo/,  as  a  por- 
tion for  his  daughter,  p^iyable  at  18.  | 
After  the  death  o[  K.  B.  his  wife  makes  .| 
her  will,  and  gives  all  her  real  and.| 
perfonal  eltate  to  her  daughter  and  her  J 
heirs,  but  if  Jhe  die  before  Jhe  <was  of  age  ,| 
to  dfpofe,  then  to  trultees  to  raife 
6000/.  for  a  charity,  the  refidue  thereof 
if  her  daughter  dies  unmarried,  to 
the  fifters  of  the  teftatrix  :  The  daugh-  ; 
ter,  after  the  mother's  death  marries  jj 
Mr.  Bellafis,  has  ifTue  a  daughter, 
and  dies  about  the  age  of  twenty  426  \ 

&  427  I 

Bellafis^  as  reprefentative  of  his  wife, 
and  in  his  own  right,  brings  a  bill  for 
an  account  of  the  real  and  perfonal 
eftate  of  i?.  B.  and  his  wife;  the 
daughter,  faid  the  court,  is  entitled 
under  the  fettlement  to  the  exchequer 
annuities,  as  an  intereft  vefted  in  her,* 
and  the  father  had  only  a  power  of 
difpofmg  thereof  among  his  children 
as  he  thought  proper,  and  there  being 
only  one  child,  fne  is  entitled  to  the 
whole  ibid* 

The  10,  000/.  devifed  by  the  will  of  the 
father  to  the  daughter,  ihall  not  be 
taken  to  be  in  fatisfaftion  of  the  an- 
nuities ;  though  this  court  leans  againft 
double  portions,  yet  regard  mull  be 
had  to  circumftances  ;  as  where  there 
^is  an  eldeft  fon,  or  more  children,  and 
the  demand  would  be  to  their  prejil-  . 
dice,  but  here  it  is  an  only  child  427  | 

The  thing  given  in  fatisfadion  muft  be-!, 
of  the  fame  nature,  and  attended  with  ; 
the  fame  certainty,  as  that  in  lieu  of  i 
which  it  is  given,  and  land  is  no  fatis-  'i 
fadion  for  money,  nor  -vice  verfdy  mo-  ^ 
ney  for  land  ;  and  though  they  are  both  , 
of  the  fame  nature  here,  yet  the  lega 
cy  of  10,000/.  is  fubjed  to  a  contin-  % 
gency  of  her  arriving  at  18,  and  a 
mere  contingency  fhaii  not  take  away 

apordoa 


A  Table  of  the  Principal  Matters, 


a  portion  abfolujtely  veded,  efpecially 
in  the  cafe  of  an  only  child      P.  428 

As  a  perfon  at  the  age  of  14  may  dirpofe 
of  perfonal  ellate,  as  the  law  now  ftands, 
the  daughter  entitled  at  that  age  to  all 
the  perfonal  eflate  devifed  to  her  by 
her  mother ;  and  as  fhe  made  no  difpo- 
fition,  will  go  to  the  hufoand  ioid. 

The  word  thereof  miifi  be  condrued  red- 
dendo Jingula  Jingul'iSy  as  applied  to  per- 
fonal or  real  eilate  ibid. 

The  rcfidue  of  the  mother's  real  eftate, 
after  the  charity,  fhall  go  to  the  daugh- 
ter, and  fo  to  the  hufband,  as  the  con- 
tingency on  which  it  is  given  over  has 
never  happened ;  and  befides,  in  doubt- 
ful cafes,  the  heir  is  always  to  be  pre- 
ferred 428 

See  IDctoer  an!!  Hoi'utnrc. 

What  Words  tafs  an  EJlate-tail. 

Jl,  by  his  will  devifes  to  his  elded  Ton 
Jonathan  a  real  eftace  for  life,  remain- 
der to  his  Tons  in  tail  male,  remainder 
to  teltator's  fecond  fon  "john  for  life, 
remainder  to  his  fons  in  tail  male,  re- 
mainder to  plaintiff's  father  George  Ivie 
for  life,  remainder  to  his  fons  in  tail 
male,  remainder  over.  And  alfo  gave 
to  three  truftees  two  long  annuisies  of 
100/.  each  in  trud,  as  to  one  for  the 
plaintiff's  father  for  life,  arai  then  to 
the  plaintiff  for  life,  remainder  to  the 
iffue  male  of  his  body,  remainder 
ever;  and  as  to  the  other,  in  trmi  fjr 
teftator's  Ibn  Robert  for  life,  and  in 
default  of  ifiue  male,  remainder  to 
John  Ivie  for  life,  remainder  to  his 
ilTue  male  in  tail  male,  remainder  fo 
George  for  life,  remainder  co  plaintifl^s 
for  life,  w-f.h  divers  remainders  over, 
and  appointed  John  his  executor,  who 
poffeiied  himfelf  of  the  tide  deeds  of 
the  leal  edate,  and  tallies  belonging 
to  the  annuities.  Jonathan  luie  is  dead 
•without  iifue,  Robert  iikewife  without 
iflue  mr.le,  and  the  fon  ol  John  Ivie, 
born  after  tellator's  death,  is  lince  dend, 
and  his  father  has  adminiilred.  In 
I  y  20  jfolm  joined  with  George  in  the 
fale  of  the  annuity  devifed  to  George 
for  3250/.  and  the  purchafe  money 
paid  to  George  429  Sc  430 

The  plaiatiif,  the  fon  of  George,  brings 
his  hill  10  have  the  deeds  and  writings 


relating  to  the  real  eilate  depofited  in 
court ;  and  as  to  the  annuity  devifed 
to  Joh/i  and  to  plaintiff  in  remainder, 
to  have  fecurity  given  for  the  payment 
of  it,  when  his  interefl  therein  fhould 
take  effedl  in  pofTeifion.  And  as  to 
the  other  annuity,  to  have  a  fatisfac- 
tion  againft  John  for  the  breach  of  trull 
in  concurring  in  the  fale  thereof  to 
the  plaintiff's  prejudice,  and  for  an 
equivalent  upon  the  death  of  his  father 
George  I'vie  Pages  J^2g  j^-zo 

Lord  Chancellor  of  opinion,  as  to  the  an- 
nuity devifed  to  Robert,  and  afterwards 
to  John  for  life,  idc,  that  there  being 
words  of  limitation  annexed,  fuch  as 
would  create  an  ellate  tail  in  the  cafe 
of  real  eftate  upon  the  birth  of  a  fon 
of  John,  the  whole  interedin  remain- 
der vefted  in  fuch  fon ;  and  that  John^ 
as  -adminidrator  to  his  fon,  is  abfoluteiy 
entitled  to  it,  and,  as  to  this  demand, 
difmified  the  bill  430 

Where  a  truftee  has  been  corruptly  guilty 
of  a  breach  of  truft,  the  court  will  com- 
pel fuch  trudee  to  make  fatisfadlion  to 
the  utmod  ;  but  as  to  the  annuity  fold 
by  Joh7i^  as  it  was  at  the  indance  of 
George,  and  the  money  received  by 
George,  he  would  not  charge  John  with 
the  price  the  annuity  was  fold  at,  but 
decreed  that  George  and  John,  or  on« 
of  them,  do,  at  theirown  charge,  pur- 
chafe an  exchequer  annuity  of  100/.  a 
year,  for  99  years,  and  allign  the  fame 
to  trudees,  to  be  approved  of  by  the 
mader,  and  the  truds  thereof  to  be  de- 
clared according  to  the  limitations  in 
the  will  ibid. 

His  Lorddilp  refufed  to  direfl  the  deeds 
and  writings  to  be  depofited  in  court, 
becaufe  the  plaintifPs  intered  in  the 
real  edate  was  too  remote  to  warrant 
it,  and  is  never  done,  but  in  the  cafe 
of  a  remainder  man,  whofe  edate  is 
expectant  on  a  mere  tenancy  for  life 

lis  W.  by  his  v;i!l  devifed  to  his  wife 
Eli%aoslh  all  his  lands,  rj/t.  not  fettled 
in  jointure,  and  then  fays,  ifitihall 
happen  that  fne  lliall  have  no  foil  nor 
daughter  by  v:\c^  fcr':i\7ntofpcbiJi.e^ 
tlie  fiud  premiffes  to  return  to  my  bro- 
ther (the  plainiid")  if  h-  ibail  be  then 
living,  and  his  heirs  for  ever  paying 
to  and  B,  \  (^qi.  within  a  year  after 
Elizabeth'^  death :  Decreed  10  be  an 
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Cilate  tail  in  Elizabeth.,  becaufe  where 
preceding  words  are  proper  to  create 
an  eflare  tail  the  legal  operation  of 
ihem  cannot  be  controlled  by  fubfe- 
quent  prcvifions  Page  432 

The  words,  if  EUzahetb  has  vo  fon  nor 
daughter,  muft  be  underitood  having 
no  iffue,  and  the  words  for  want  of 
fuch  iffue  amount  to  the  fame  as  if  the 
teilator  had  faid  for  want  of  iffue  ge- 
nerally 434 

Of  Thhigs  ferfonal^   as  Goods  and  Chattels^ 
Sec.  by  what  DefcrUiicn,  and  ts  whom 


A.  devifes  a  freehold  me/Tuage  at  Rmford 
to  a  charity  fchool  there,  and  direds 
the  rents  and  profits  to  be  applied  for 
the  benefit  of  the  fchool, yo  long  ^s  it 
Jhall  be  continued  to  he  endowed  with  cha- 
rity :  And  by  the  fame  will,  reciti-ng 
a  debt  of  1000  /.  to  be  owing  to  him, 
gives  thefiiid  I'um  to  the  coopers'  com- 
pany to  build  alrris-houfes  :  The  debt 
devifed  by  the  will,  inftead  of  1000  /. 
amounted  to  365/.  16s.  yd.  only:  the 
freeiiold  eftate  being  devifed  to  a  chari- 
ty, fo  long  as  it  continues  to  be  en- 
dowed with  charily,  is  only  qzwifque, 
and  when  it  ceafes,  as  it  is  a  gift  of 
real  eilate,  it  fiiail  revert  for  the  be- 
nefit of  the  heir  of  the  teilator  ^{35 

Though  the  debt  devifed  by  the  v/ili  a- 
mounts  only  10365/,  i6.c.  yd.  yet 
the  v.'rong  defcription,  and  falling 
short,  vyill  not  defeat  the  legacy  ibid. 

Where  a  per  fon  gives  a  debt  by  his  will 
to  a  corporation,  they  may  recover  it 
in  the  eccleiiaitical  court  ibid. 

IV hat  Words  pafs  a  Fee  in  a  Will, 

T:  C.  by  will  gives  to  the  Latin  fchool  of 
Tfoiillj  if  any  man  is  poiTefTed  of  it 
that  teacheth  boys,  and  isrichly  ground- 
ed in  the  Latin  tongue,  five  pounds,  to 
be  paid  him  yearly,  for  teaching  and 
in ilru6ling  three  boys:  As  it  is  not  to 
a  particular  fchool-mauer,  but  to  the 
fchool  itfelf,  it^is  a  perpetuity,  and  the 
general  words  for  inflruciing  three  boys 
mean  tiirce  in  facceffion,  one  after  an- 
other 436 

^  gift  to  the  parifli  church  of  J.  has  been 
conftrued  a  gift  to  the  parion  and  pa- 
ri 0:i  ion  ers  of  A.  and  their  fuccclfors 
foreyer,  .  437 


Item  in  a  will  is  a  conjunctive  in  the  fenfe 
of  and  or  alfo,  and  is  only  made  ufe  of 
to  diilingaifn  the  claui'es       ^^g^  45^ 

Where  a  will  direds  payments  out  of  land 
yearly,  ai  a  particular  time,  it  cannot 
be  altered  to  half  yearly  payments 

438 

For  more  of  Devifes^ 
See  under  Bills  of  Difcovery, 

See  C^po0tlOn  of  tSXojDSf. 

See  IDol3(3ev  zwn  Jofuturc. 

See  ItegilC^,  under  Ademption  of  it. 

See  (!rouBui'on0  aiiu  3li'iiutati'cn0. 

IDldttbUtiOn,    {Statute  of.) 

See  tit.  €^;ecisto;0  anti  ^BminfCtrato^s. 

Aunts  and  nephews  in  the  fame  degree 
of  relation  to  an  inteftate,  and  equally 
intitled  under  the  ilatute  of  Diilribu- 


454 

intefiate  leaves  brother's  or  '| 


tions 

Where  an 

filler's  children,  and  no  brother  or 
filler,  they  take /?fr  capita  as  next  of 
kin,  and  not  by  reprefentation  :  So  if 
he  died,  leaving  aunts  and  nieces, 
and  no  brother  or  fifter,  they  would 
ail  take  per  capita  ;  but  if  the  father  of 
the  nieces  had  been  living,  he  would 
have  taken  the  whole  456 

The  flatute  of  Diitributions,  and  the  fta-  . 
tute  of  jfac.  2,  very  incorreffly  penned, 
and  therefore  the  latter  is  to  be  con- 
iirued  according  to  the  intent  of  the 
legiflature  457 

The  word  and'm  the  7th  fedtion  of  i  Jac. 
2.  c.  ij.  immediately  preceding  the 
words  the  reprefeniati'ves^  muft  be  con- 
ilirued  in  ihe  dibjundive  457 

The  provifo  in  the  ftatute  of  fames  is  to 
be  incorporated  into  the  flatute  of 
Charles  where  it  fays,  that  reprefenta- 
tations  fhali  not  be  carried  beyond  bro-' 
thers  and  fifcers  children.  The  rule 
is,  that  ilatutes  made  f)<3?7  77;^7/^r/<3  (hall 
be  conftrued  into  one  another  457 

The  v^ord  relations  or  kindrtd  in  a  will 
(without  any  fpecification  of  what  re- 
lations or  kindred)  is  confined  to 
fuch  as  are  within  the  itatute  of  Dif- 
tribu tions  note  i,  469 
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jDotocr  ant)  '^Qxwx.vixz. 

What  Jhall  be  a  good  Bnttsfaclion^  or  good 
Bar  of  Doivert  and  h  ~<x)  far  a  Do-vsrefs 
'will  be  favoured  in  Eq^nity, 

A  provifion  for  a  wife,  in  articles  before 
marriage,  thereby  declared  to  be  in  full 
fatisfadion  of  dower,  or  any  claim  or 
right  by  Common-law,  cuftom  of  the 
city,  or  any  other  ufage,  law  or  cuftom 
notwithftanding.  The  wife  furvivedthe 
bufband,  and  accepted  of  ihe  terms 
mentioned  in  the  articles  :  This  de- 
mand of  the  wife,  faid  the  court,  may 
be  extinguifhed  by  agreement,  and  as 
fhe  was  an  infant  when  the  articles 
were  figned,  and  had  her  eledion  at 
her  hulband's  death,  which  (he  has 
made  by  accepting  what  was  defigned 
as  a  fatisfadion  for  dower,  fhe  has  bar- 
red herfelf  thereof  P<«;j^439 

The  words  in  the  articles,  anylamj^  ^f^^ge, 
or  cuftom  notivithftanding^  extend  to  the 
hufbai'id's  perfonal  eilate,  and  bar  the 
wife  of  her  fhare,  under  the  ilafcute 
of  diftributions  4<jO 

Of  making  good  a  Deficiency  out  of  a  Huf- 
hand's  Affets. 

A  widow  brings  her  bill  to  have  the  de- 
ficiency of  her  jointure  made  good  out 
of  the  affets  of  her  huiband,  and  his 
father,  and  alfo  for  looo/.  left  her  by 
her  hufband,  payable  with  interell 
from  three  months  after  his  de.uh,  and 
for  \itr  paraphernalia  ibid. 

The  father  and  fon  having  covenanted 
that  the  lands  fettled  up«;n  her  for  her 
jointure  were  worth  300/.  per  arm.  and 
being  both  parties  to  the  marriage  ccn  • 
trad,  it  was  held,  fhe  had  a  lien  upon 
the  eilate  of  the  father  and  fan  ;  and  an 
account  of  affets  was  decreed,  and  their 
the  deficiency  fhould  be  made  good  o;;t 
of  the  fon's  eltate,  it  appearing  that 
he  had  received  moft  ot  the  fortune 

440 

1  he  1000/.  given  by  the  will  to  the  wife, 
faid  Lord  Chancellor,  cannot  beconfider- 
ed  as  a  fatisfadion  for  the  deficiency  of 
her  jointure,  for  as  the  jointure  lands 
are  covenanted  to  be  worth  fo  much 
clear  of  all  reprizes,  the  telhtor  intend- 
ed the  1000/.  as  a  bounty  41 J 


If  a  pQr{on  m  the  execution  fuSciently 
cefcribes  the  elbte,  he  had  a  povjer  to 
charge,  the  eftateis  bound  thoug;h  toere 
is  no  reference  to  the  deed  out  of  which 
the  power  arifes  Page 

Where  there  are  real  cflates  defcended, 
the  wife  may  be  intitled  to  her^^^zm- 
phcrnalia,  but  otherwifs  in,ithis  cafe, 
where  the  real  eltates  came  by  the 
hufband.  ibid* 

Of  ivhat  Eflate  of  the  Hufband'' s  loith  re^ 
fpett  to  ihe  Nature  and  ^jiality  thereof , 
f?all  a  Woman  be  endozved. 

Ralph  Sneyd,  being  fsifed  in  tail  male  of 
feveral  manors,  arid  lands,  and  in  pof- 
feilion  of  great  part  thereof,  and  having 
purchafed  feveral  others,  intermarried 
with  the  defendant  the  plaintiff's  mo- 
ther, and  died  in  Odober  1733  ia- 
teltate  :  The  plaintiff,  as  his  eldeil  foa 
and  heir  in  tail,  brings  a  bill  to  fet 
afide  the  aflignment  of  dower  for  par- 
tiality, upon  a  fuggeflion  that  pare  of 
the  eilate  was  copyhold,  and  not  liable 
thereto  442 

If  the  hufband  became  entitled  to  the 
copyhold  eilates  by  copy  of  court-roll, 
and  granted  them  out  again  by  copy 
of  court  roll,  his  wife  is  not  entitled  to 
dower  ;  but  if  he  became  entitled 
otherwife  than  by  copy  of  court  roll, 
and  did  not  grant  them  out  again 
by  copy  of  court  roll,  ihe  is  entitled 
to  dower  out  of  thoie  eftates  ibid. 

A  wife  is  not  entitled  to  dower  out  of 
an  inilantaneous  feifin  443 

The  conufee  of  a  fine  is  not  fo  feifed  a3 
to  give  the  wife  a  title  to  dower  ;  nor 
in  the  caie  of  a  uie  has  the  widow  of 
a  trullee  any  claim  of  dower  from  fucli 
a  momentaay  feiiin  in  ths  huiband 

413 

SDurcfs. 

If  a  man  bs  legaPy  arrelled,  and  whilH 
under  the  arreil,  is  obliged  to  execute 
a  conveyance,  this  is  durclj,  and  ihc 
court  will  relieve  .^09 

See  ^i^OitDCr.  under  Of  the  ri'^h:  Exrcutio.t 
of  a  Po  wer  ^  and  where  a  Dcfe^  tha  tm 
icill  befitp^litd.  He'  Vtyv.  litrvtj. 
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€feSmettt. 

See  'JmMmxxt^  anD  Ceaantg  in 

Common. 

See  £>ccupaitt. 
See  2Det3ife. 

What  willy  or  ivill  not  he  admitted  as  Evi 
deuce  t  and  njoill  amourd  to  Ji.fficient  Proof.  ] 

HOUGH  a  bill  in  cliancery  can- 
^    not  be  received  in  evidence  at  law, 
yet  in  this  court  may  be  read,  and 
has  been  often  allowed  as  evidence 

The  court  will  allow  the  proving  of  ex- 
iubits  %'i--ua  'voce  at  the  hearing,  but 
not  to  let  in  other  examinations,  and 
this  only  at  the  application  of  the  party 
who  is  to  make  ufe  of  the  exhibits;^  but 
no  inftance  where  it  is  allowed  at  the 
application  of  the  contrary  party  444 

Where  a  perfon  hasbeen  examined  here, 
bis  depofition  may  be  read  at  law,  be- 
.twsen  the  fame  parties  if  proved  to  be 
jdead,  or  fick,  or  out  of  the  kingdom 

Where  an  original  note  is  loft,  and  a 
copy  of  it  is  offered  in  evidence*  you 
lliufl,  (hew  the  original  note  was  ge- 
nuine, before  you  will  be  allowed  to 
read  the  copy  446 

See  ^t53_atB  tiit^  Arbitrament,  Metcalf 

y.  InjeSj  under  For  what    Caufes  Jet 
afide  63 
See  %M%\^>  2!. 

See  ^anlsi'Upt.  Eadc  v.  Lingood^  under 
Rule  as  to  Examinations  taken  hefore 
CcmmiJJivners  2.03 
See "  ^Sol33Cr. 

See  under  Bilh  of  DfQo^ery,  &c. 

285 

Where  parol  or  collater  al  E'vlderice  ivill^  or 
will  not,  he  admitted  to  explain  y  confirm ^ 
'S>r  ccntradift  lohat  appears  m  the  Face  of 
a  Deed  or  f^'ilL 

See  Cc|Sl^l)-4^^  r^^^^v.  %/9r  3S6 


A  bill  brought  to  fet  slide  ati  affignment  i 
of  a  leafehold  eftate,  &c.  upon  fug- ' 
geilion  that  it  was  not  intended  as  an' 
abfolute  affignment,  but  fubjed  to  a 
truli  for  the  plainriiF's  benefit ;  though 
no  expiefs  truft  in  the  deed,  yet,  as. 
it  might  be  colle6^ed  from  circum- 
ftances  arifing  out  of  the  alignment 
itfelf,  inconfiftent  vviih  an  abfolute 
dirpofition ;  and  other  circumftances 
creating  a  ftrong  prefumption  of  a 
truil  ;  Lord  Chancellor  admitted  parol 
evidence  to  explain  this  tranfadlion 

Page&,^^ 

Though  there  can  be  no  parol  declara- 
tion of  a  truft  fince  29  Car.  2.  yet 
parol  evidence  is  proper  here  in  avoid- 
ance of  fraud  intended  to  be  put  upon 
the  plaintilF  448 

A  perfon  left  A.  20/.  per  ann.  by  a  co 
dicil  to  his  will,  and  after  talking  of 
making  another  codicil,  and  leaving 
him  I  5  /:  more,  the  attorney  told  him, 
thJir  if  B.  C.  and  D.  whom  he  had 
made  devifees  of  his  eftate,  would 
give  him  a  bond  to  pay  him  15  /.  per 
ann.  It  would  be  fufficient;  B.  being 
prefent,  promifed  that  he  and  the  de 
vifees  would,  and  a  draft  was  pre- 
pared, but  not  executed ;  teftator  lived 
five  weeks  after,  and  J.  remained 
nine  years  without  demanding  the 
performance  of  the  promife  or  draft 
to  be  perfeded,  and  then  brings  hi» 
bill  ;  difmiffed  at  the  Rolls,  and  upon 
appeal,  decree  of  difmifBon  affirmed 

ibid. 

The  court  will  not  add  a  legacy  to  a 
will  upon  parol  proof,  though  it  con- 
cerns the  perfonai  cilate  only  ;  a  for" 
iion  Vv'here  it  tends  to  charge  lands  449 

It  is  not  in  the  power  of  the  court  to  re- 
lieve againll:  accidents,  which  prevent 
voluntary  difpofitions  of  eilates  449 

Of  cxapiini?tg  IFilnfffes  de  bene  effe,  and, 
eflablijhlng  their  TcJiimGny  i^^  perpetuam^ 
Rei  Memoriam  4S^ 

Bill  brought  to  perpetuate  the  teflimony 
ofwitneiTesto  a  bond  charged  to  be 
ijfurioas,  and  alleging  that  the  de- 
fendant, pne  Green,  whcm  the  plaintiff 
wanted  co  examine,  was  very  aged  and 
infirm  :  Green,  who  was  a  only 
in  the  bond,  demurred,  as  the  biil 
fought  £0  fubjedl  him  to  a  |)enalty, 

and 
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and  alfo  as  the  plain tifF  does  not  offer 
to  pay  what  is  really  due  Page  450 
if  the  demurrer  had  (topped  at  the  firft 
part,  it  wGuId  have  been  good,  but 
as  it  goes  to  the  perpetuating  the  tefti- 
mony,  it  is  bad,  and  over-ruled,  but 
v^ithout  prejudice  to  Green  s  infifting 
on  the  fame  thing,  by  way  of  anfwer 

ibid. 

A  tnijlee  has  as  much  the  benefit  of  the 
pleading  of  this  court,  as  he  that  has 
the  equitable  intereft,  and  cejiuique 
trujl  is  entitled  to  have  the  privilege 
maintained  by  the  truflee  ibid, 

A  plaintiff  is  entitled  to  perpetuate  the 
teilimony  of  witnefTes  to  an  uTurious 
contract,  notwichftanding  his  not  of- 
fering, by  the  bill,  to  pay  45  i 

A  man  may  bring  a  hill  to  perpetuate 
the  teilimony  in  many  cafes,  where 
he  cannot  bring  a  bill  for  relief,  with- 
out waiving  the  penalty,  as  in  cafes  in 
wafte,  &c.  ibid. 

A  demurrer,  bad  in  part,  is  void  in  toto, 
otherwile  as  to  a  plea  ibid. 

See  ^urcljare,  under  Of  Pur  chafer  s  zwith- 
out  Notice. 

Of  the  Stifficiency  or  Difability  of  a  Wit- 
nefs. 

Though  a  wife  is  a  defendant,  and 
charged  with  fraud  and  mal-pra£tices, 
yet  the  evidence  of  the  hufband  fhall 
be  admitted,  where  the  intereft  of  a 
third  perfoo  ihall  be  concerned  ibid. 

A  perfon,  who  at  law  is  put  into  a  f- 
?nukum^  may  be  admitted  as  a  wilnefs, 
that  he  may  not  be  made  a  defendant, 
only  to  take  off  his  evidence,  but  if 
there  is  ftrong  proof  that  he  is  parti- 
ceps  crimiriis,  he  will  be  excluded  from 
being  a  vvitncfs  452 

Where  a  feme  covert  has  been  guilty  of  a 
fraud  foiely  vvithour  the  hulbund,  there 
is  no  precedent  of  the  court's  making 
him  pay  colts  453 

Rules  the  fame  in  Equity  as  at  Law. 

The  rules,  as  to  evidence,  are  the  fame 
in  equity  as  at  law  ibi^I. 

Where  two  leafes  are  fet  up,  vou  cannot 
read  one  of  them,  rill  you  (lavc  proved 
pouc'iioa  under  thai  lea("c  *b:d. 


To  (hew  a  title  in  the  Iefror,he  muflprov^ 
adlual  payment  of  rent,  receipts  alone 
will  not  do  ^^g^\s3 

Bailiffs  rentals  are  evidence  of  payments 

ibid. 

Mailers  in  Chancery  in  reports  are  only 
to  ilate  bare  matters  of  fad  454 

See  Jfi%tuvzf>. 

The  intereft  and  authoi  ity  of  executors 
is  joint  and  cannot  be  divided  into  dif- 
tind  powers  4^ ^ 

Who  are  intitledto  a  Difirihution. 

Aimts  and  nepheivs  are  in  the  fame  de- 
gree of  relation  to  an  inteftate,  and 
equally  entitled  under  the  ftatute  of 
diltributions  :  No  right  of  reprefen- 
tation  here,  but  muft  take  per  capita, 
and  not  per fiirpes  4^4 

William  Stanley  and  Anne  his  wife  had 
two  fons,  George  and  Hoby^  who  feve- 
rally  married  in  their  father's  life-time; 
William,  the  father,  dies  ;  Anne,  his 
wife,  furvives  him  :  George  afterwards, 
dies,  and  leaves  feveral  children,  who 
are  fiill  living;  then  Hoby  dies  in- 
teHate  and  without  iiuie,  leaving  Phi- 
lippa  his  wife  pofiefled  of  a  very  large 
perfonaleftate;  The  children  of  Gi-or^r 
brought  a  bill  agalmt  Philippa,  who 
had  adminiftered  to  her  hufband,  and 
alfo  againll  Anne  their  grandmother, 
infilling,  that,  as  the  rcprefentati-z^es  of 
their  faiher,  they  were  entitled,  with 
their  grandmother,  to  one  half  of  the 
moiety  of  tlie  inteilate's  ellatc,  the 
wife  being  entitled  to  the  other  moiety, 
by  22  Car.  2.  cap.  10.  45^ 

The  refidue  of  the  intellate's  cltate,  afcer 
fatisfadicn  of  debts,  was  by  Lord 
Chancellor,  directed  to  be  divided  into 
four  equal  parts,  two-fourths  thereof 
to  be  retained  by  FhiUpyj  the  intcllatc's 
widov/,  one  other  fourth- part  to  be 
paid  to  A;.'»r  Stanlev  ihe  intcilr.tc's  mo- 
ther, and  the  remaining  fourth  part  to 
be  laid  out  in  S^'Uth  fa  annuities,  in 
the  name  of  the  accomptant  gcncnil, 
fiibjcct  to  the  order  of  tlic  court  for 
the  benefit  of  the  children  of  Gcoi^c, 
equally  10  be  divided 

Y  y  3  \\  here 
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Where  an  inteftatc  leaves  brother's  or  fif- 
ter's  children,  and  no  brother  or  filler, 
they  take  per  capita,  as  next  of  kin, 
and  not  by  reprefentation  :  So  if  he 
died,  leaving  aunts  and  nieces,  and  no 
brother  or  fider,  they  y/ould  all  take 
per  capita  ;  but  if  the  father  of  the 
nieces  had  been  living,  he  would  have 
taken  the  v/liole  Page  456 

The  ftatute  of  diilributions,  and  the  iia- 
tute  of  Jac.  2.  are  very  incorreftly 
penned,  and  therefore  the  latter  is  to 
be  conftrued  according  to  the  intent  of 
the  legiHature  457 

The  word  ^z«^  in  the  feventh  fedion  of 
I  Jac.  cap.  16.  immediately  preced- 
ing the  words  the  reprefcntati-ves^  mull 
be  confirued  in  the  disjundlive.  ibid. 

The  provifo  in  the  fla'  ate  of  James^  is 
to  be  incorporated  into  the  itatute  cf 
Charles,  where  it  fays,  that  reprefen- 
iatiom  fhall  not  be  carried  beyond  bro- 
ther's and  filler's  children:  The  rule  is, 
that  ftatutesmade  pari  materia ^  Ihali  be 
oonilrued  into  one  another  ibid. 

Of  Adminijlration  to  whom  to  he  granted. 

A.  furvi\?e3  her  firll:  hufband,  who  left 
her  a  legacy  ;  ihe  dies,  the  legacy  be- 
ing unreceived  by  the  fecond  hulband 
during  her  life,  after  her  death  he  ad- 
minifters,  and  dies  before  the  legacy 
came  to  his  hands ;  his  adminifirator 
gets  it  in,  and  the  adminiftrator  de  bo- 
ids  non  of  the  v/ife  brings  tiiis  bill  for 
the  legacy        '  458 

A  court  of  equity  confiders  the  adni'ni- 
llrator  de  bonis  non  as  a  truftee  for  the 
admin iftra tor  of  the  hulbar.d,  who 
Iiaviijg  an  abfolute  right  by  fcrviving 
his  wife,  his  adminiltrator  ought  to 
have  the  benefit  of  it  458 

During  the  coverture,  hulband  and  wife 
are  but  one  perfon  ;  but  when  Ihe  dies, 
he  has  a  right  to  adminiHer  exclufive 
cf  all  other  perfons  ibid. 

Of  Remedies  hy  cne  Executor  or  Adminiftrator 
againfi  anoihcr.,  arui  how  far  one  pall  be 
anfver able  for  the  other. 


w^ards  fettles  the  account  with  them, 
receives  the  balance,  gives  a  general 
releafe,'  and  then  dies  :  The  plaintiff, 
as  Airviving  adminillrator,  prays  the 
Hated  accounts  and  releafes  may  be  fet 
afide,  as  being  fettled  without  his  pri- 
vity Page  460 

One  adminifirator,  faid  the  court,  can- 
not reieafe  a  debt  fo  as  to  bind  his  fel- 
low, otherwife  as  to  an  executor,  for 
each  entirely  reprefenis  the  teftator  ; 
but  the  releafe  of  one  adminillrator 
may  bar  both,  if  the  releafee  is  ac- 
countable to  them  in  their  own  right, 
and  not  as  adminillrators.  The  re- 
leafes here  being  unfairly  obtained, 
though  eiiedual  in  law,  were  fet  afide 
in  equity  »  ibid. 

The  interell  of  an  executor  arifes  not 
from  the  probate,  but  from  the  tefta- 
tor, therefore  he  may  releafe  a  debt, 
or  aflign  a  term  before  probate  461 

If  a  debtor  be  made  executor,  the  debt  is 
totally  extinguiflied  (but  fee  note  3.) 
otherwife  if  he  be  appointed  admini- 
llrator, for  it  is  no  extinguifiiment  of 
the  debt,  but  a  fufpenfion  of  the  ac- 
tion, and  his  reprelentative  is  charge- 
aDis  at  t  he  fuit  of  the  adminiftrator 
de  bo'riis  71011^  idc.  of  the  fir  ft  inteftate 

ibid. 

The  rights  of  executois  and  adminiftra- 
tors  depend  on  different  foundations, 
the  latter  arifmg  from  the  ordinary the 
former  from  the  teftator  ibid. 

An  Edminiftration  properly  defined,  a 
private  office  of  truft,  for  it  is  more 
than  a  bare  authority,  and  yet  lefs 
than  the  intereft  of  an  executor  ibid. 

A  perfon  afiing  urder  a  letter  of  attor- 
ney from  adminiftrarors  may  be  ibed 
by  them  in  their  own  right  as  a  bailiff 
or  receiver,  and  need  not  nam^e  thcm- 
felves  adminiftrators  ij62 

Though  adminiftrators  in  an  adilcn  of 
trover  may  name  themfelves  fo,  yet 
they  need  not  do  it,  for  they  may  fue 
in  their  own  right  ibid. 

Where  one  adminiftrator  dies,  the  right 

■  furvives  without  new  letters  cf  admi- 
niftration  ibid,  but  fee  note  i. 


The  plaintiff , and /iT.       adminiftrators.  What  Jhall  be  Affets. 

to  J.  H.  empov/er  the  defendants  by 

letters  of  attorney  to  get  in  the  intef-  A.  mortgaged  his  eftate  to  B.  who  paid 
tate's  effedls  in  i^/f?/Wf;i.         /y,  after-      -  no  nioney,  but  gave  a  bond  for  130/. 

A,  afterwards 
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Jf  afrcr.vardfi  makes  B.  his  executor: 
Thvvagh  at  Iwv  making  the  obligor  ex- 
ecutor extinouifhes  the  debt,  yet  here 
the  b-^nd  is  r./il'ts  in  the  hands  of  B. 
and  fh^ill  be  appiiea  in  exoneration  of 
the  real  edate  Page  463 

An  executor  afligns  over  a  mortgage  term 
of  his  teilator  to  A.  as  a  fatisfadion 
of  a  debt  due  to  A.  from  the  executor, 
this  is  a  good  alienation,  and  A.  Paall 
have  the  benefit  of  it  againll  the 
daughters  of  the  teitator,  who  were 
creditors  under  a  marriage  fettlement 

ibid, 

Ac  law  an  executor  may  alien  the  alTets 
of  a  teilator,  and  when  aliened,  no 
creditor  can  follow  them,  and  where 
the  alienation  is  for  a  valuable  conii- 
deration,  this  court  fuffers  it  as  well  as 
at  law  ibicl. 

No  diiterence  in  this  court  between  the 
power  of  an  executor  to  difpofe  of 
equitable  and  legal  affets  464 

An  aflignment  by  an  executor  of  a  tefta- 
tor's  afTc-s  to  a  perfon  who  has  a  fum 
of  money  bond  fide  due,  is  as  valuable 
a  confideration  as  for  money  paid  down 

ibid. 

Before  the  marriage  of  £.^w<^;v/ To with 
Mary  Broughton^  it  w^s  agreed  that 
300/.  till  it  could  be  laid  out  in  the 
purchafe  of  lands,  fliould  be  fettled  in 
truil  to  Edivard  Toye  for  life,  to  Mary 
Brougblon  for  life,  and  in  default  of  iiiue, 
to  the  ufe  of  fuch  perfon,  and  for  fuch 
cduteas  {he  jliould  by  any  deed  direct  or 
appoint,  and  for  want  of  fuch  appoint- 
ment, to  her  right  heirs  for  ever  465 

Mary  by  deed-poll  appoints  the  300  /.  to 
be  paid  to  her  huft>ind  to  be  employed 
by  him  to  fuch  charitable  ufes,  or  other 
intents  or  purpofes  as  he  fliould  think 
fit  :  Edioard  Toye  by  will  devifes  to  the 
defendants  William,  Sarah^  and  Amie 
Broug/jtof/^  *  1 00 1,  a-piece,  being  the 
money  charged  on  the  eftate  of  the 
wife's  father,  and  declared,  in  his  will, 
that  fuch  difpofuiou  was  in  purfuance 
of  her  direilions  465 

The  creditors  oi  EdtvardToye  l>ring  their 
bill  to  have  the  300/.  applied  to  ihc 
payment  of  his  debcs,  as  a  part  of  his 
aiiets  :  This,  fnid  the  court,  is  not  a 
naked  pov/eronly  to  convey  to  chari- 
table u(es,  but  ought  to  be  confiJeicd 
as  a  part  of  the  afTets  of  Edivard  Toye, 
and  applied  in  payment  of  his  debts 

ibid. 


There  are  only  three  ways  of  property, 
enjoying  in  one's  own  right,  transfer- 
ring that  right  to  another,  and  the 
right  of  reprefentation  Page  ^66 

A  man  cannot  by  an  exprefTion  in  his  will 
alter  the  nature  of  his  eftate,  and  dif- 
appoint  his  creditors  ibid. 

No  inftance  of  a  con!  r  j(5lion  in  favour 
of  legatees  to  the  prejudice  of  credi- 
tors, unlefs  the  creditors  found  their 
right  under  the  will  itfelf  ibid. 

Rule  where  a  hufband  is  left  fole  execu- 
tor 4.67 

Rule  as  to  furvivorfliip  ibid. 

Rule  upon  a  devife  for  life,  without  im- 
peachment of  wafte  ibid. 

Rule  as  to  payment  of  interell  ibid. 

See  Affets. 

Rule  ivhere  a  Bill  is  hrcvght  agahijl  an  Ex- 
ecutor of  an  Executor. 

The  pi aintifF^s  father  died  inteftate,  the 
mother  admir.iftred  ;  forty  years  after 
the  father's  death,  the  fon,  v,'ho  had 
accepted  of  a  legacy  under  the  will  of 
the  mother,  equal  to  two  thirds  of 
what  his  father  left,  brings  his  bill 
againft  the  mother's  executor,  to  ac- 
count for  the  father's  perfonal  ellatc 
come  to  her  hands  :  To  deter  others 
from  fuch  frivolous  fuits,  his  Lo;dihip 
difmil^d  the  Bill  with  cofts  ibid. 

The  rule  in  relation  to  coils  to  be  paid  by 
an  executor  defendant,  is  the  fame  ia 
the  court  of  chancery  as  at  law  468 

See  3ointcunnC3  auD  Ccnantf5  \\\ 
Common. 

See  ^i5onDs  antJ  iDbli'sitioiis. 

See  Crct)ftc?  ant)  Scbtoj, 

See  ^auKruyt. 

<IB;:t3oatic;i  of  CCtoiDS. 
S^e  tit.  Conilniftiou. 

H.  by  will  gives  to  Elizolutb  \\\%  wife 
all  his  eilarc,  leak's,  and  iiueiclK-v /^/.f 
bixufe  ia  JHaf.'on  Giirdefi^  and  al!  the 
goods  and  furniture  therein  al  the  time 
of  his  death,  and  alfo  all  his  pl.ite, 

ji:^'fe\i.)Uc,  hi/ defi'cd '^tr  at-  ci  bcftrt 

^  y  4 
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her  death  i  to  give  fuch  leafes^  houfe,  fur- 
niture^ goods y  plate y  and  jeivels,  i^ito  and 
among  ft  fuch  of  his  own  relations  y  as  jhe 
Jhould  think  mojl  defer 'ving  and  appro've 
ofy  and  made  her  executrix  Page  469 

Elizabeth t  by  her  will  gave  all  her  eftate 
and  intereft  to  S.  in  the  faid  houfe 
in  Hatton  Garden,  and  after  feveral  le- 
gacies, the  refidue  of  herperfonal  efiate 
to  the  defendant^  and  two  other  per- 
fbns,  and  made  them  executors;  but 
neither  gave,  at  or  before  her  death, 
the  goods  in  th^  /aid  houfe,  or  her  huf- 
band^«  jewels  to  his  faid  relations  ibid. 

The  Mafter  of  the  Rolls  v/as  of  opinion 
that  Elizabeth.,  under  the  will  of  N.  H. 
took  only  beneficially  during  her  life, 
and  that  fo  much  of  the  houfehold 
goods  in  Hatton  Garden ,  as  were  not 
difpofed  of  by  her  according  to  the 
power  given  her  by  the  will  of  N,  H. 
in  cafe  the  fame  remain  in  fp^cie,  or 
the  value  thereof,  ought  to  be  divided 
equally  among  fuch  of  the  relations,  as 
were,  vSfc.  s^r^tnmt  of  her  death  A^. 

The  words  luilUng  or  defiring  in  a  will 
have  been  frequently  ccnlirued  to  a- 
mount  to  a  trull  470 

Where  the  uncertainty  is  fuch  that  the 
court  cannot  poffjbly  determine  who 
arc  ineant  in  a  will,  it  may  be  con- 
l^rued  only  as  a  recornrnendation  to 
the  firll  devifee,  and  make  it  an  ab- 
folute  gift  to  him  ihid. 

Where  there  is  a  devife  to  rdations  in  a 
will,  the  ftatuteof  diflributions  a  good 
rule  to  go  by,  in  conllruing  who  are 
meant  by  that  word  470 

Sir  J,  L.  gives,  by  a  codicil  to  his  v/iil, 
to  E.M.  daring  her  natural  life,  his 
houfe  in  Greenzvich,  ivito'ikW  the  houfe- 
hold goods  that  lhall  be  found  therein 
at  the  time  of  his  deceafe  :  The  word 
ivlth  fo  conjoins  the  devife  of  the  houfe 
and  houfhold  goods,  that  the  devifee 
can  have  no  larger  interell  in  the  lat- 
ler  than  was  limited  as  to  the  former. 

ihid. 

The  word  'vjitb  would  have  had  the  fame 
eiFctl  in  tlse  cafe  of  a  grant  ibid. 

A  tenant  for  life  of  goods,  is  not  obliged 
to  give  iecurity  tor  the  goods,  but  to 
iign  an  iiiveacory  only  to  theperfon  in 
remainder  471 

^1.  devifes  feveral  leafeliold  ellates  to  two 
truliees,  ia  trull,  if  his  grandaugh- 
ter  married  without  their  confcnt,  to 


convey  the  premiiTes  to  two  other 
truilees,  in  truft  for  her  feparate  ufe 
during  thehufband's  life,  and  after  her 
death,  for  the  ufe  and  benefit  of  her 
ilTue:  Tho' fhe  has,  no  children  by 
the  fifid;  hufband,  flie  has  only  aright 
for  her  life,  for  theilTue  by  any  hufband 
are  provided  for  by  this  fettlemen^ 

See  *Del5lTC0,  under  Pf"hat  TVords  pafs  a 
Fee  in  a  Will, 

See  iDiSn'buti'on. 
See  Beuiafu'Der. 
See  3Ioi'ut€nants. 

See  Ssu&rupt,  under  Rule  as  io  Jf 
fignes.  87. 

See  2Dotoer  anD  Jointure. 
€?;tcnt  of  t%z  Ctotaix. 

See  O^anKrOIJt,  under  Rule  as  to  an  Ex- 
tent of  the  Crown,  262. 


What  Efaie  or  Inter efl  me^  he  barred  or 
transferred  by  a  Fine  or  Reco-uery, 

A limitation  in  a  will  to  C.  and  his  heirs, 
to  the  ufe  of  him  and  his  heirs,  in 
truft  to  pay  debts,  and  after  in  truft 
for  D.  and  the  heirs  of  his  body,  and 
in  default  of  heirs  of  the  body  of  D. 
remainder  to  C,  and  his  heirs ;  The 
recovery  of  D,  barred  the  remainder 
to  C.  as  being  a  remainder  of  a  trait, 
for  a  remainder  of  a  legal  eliate  cannot 
be  barred  by  the  recovery  of  a  cejui  que 
trvfc  oxAy  4.73^ 
A  common  recovery  fuffered  in  the  Com- 
mon Pleas  will  not  pafs  copyhold 
lands ;  otherwife  as  to  cullomary  free- 
holds 4,^74. 

What  Eft  ate  or  Inter  eji  is  n^t  barred  hj  a' 
Fine  or  Rao-vny* 

T.  B.  by  provifo  in  a  marriage  fettlement 
gives  his  wife  a  power  to  difpofe  of 
icq  /,  by  vvijl  to  fuch  perfon  as  fhe 

fhaii 
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lhall  appoint,  to  be  paid  to  the  wife 
within  one  year  after  his  death,  and  in 
default  of  fuch  payment,  J.  M.  is  en- 
powered  to  make  a  leafe  of  particular 
lands  to  raife  this  fum  ;  the  wife  makes 
an  appointment  of  the  lOo/.  but  never 
received  it  while  living;  the  heirs  of  the 
hufband  mortgaged  the  eftate  of  B, 
who  then  had  no  notice  of  this  power: 
Afterwards,  on  BJz  purchafmg  the  e- 
fcate,  the  heirs  of  the  hulband  levy  a 
fine  to  him,  and  convey  the  equity  of 
redemption  as  a  collateral  fecurity, 
who  then  had  notice  of  the  power ;  five 
years  incurred  after  levying  of  the  fine, 
and  no  claim  made  on  the  part  of  the 
appointees  of  loo/.  but  they  now 
bring  their  bill  to  be  paid  this  fum 

Page  474 

Lord  ChancdloT  held,  that  the  plaintiffs 
were  intitled  to  lOo/.  and  intered  from 
the  end  of  one  year  after  the  death  of 
An7ie  Briddey  the  v/ife  of  T,  B.  ibid, 

A  bare  naked  power  is  not  barred  by  any 
of  the  ilatuies  of  fines,  othervvife  as  to 
an  interejje  termini 

See  *5lgreement0,  under  the  Divi- 
fion  W^bich  ought  to  be  performed  in 
Specie.  2. 

See  Jfojfeitiirc. 

What  Jhall  he  deemed  fuch, 

A  mortgage  of  a  brewboufe  with  the 
appurtenances  will  not  carry  the 
utenfils,  but  the  things  only  belong- 
ing to  the  out-houfes  477 

An  executor  cannot  enter  to  take  away 
fixtures,  without  being  a  ncfpaflcr  ib. 

A  tenant  dwing  the  term  may  take  away 
chimney-pieces,  and  even  wainfcot  ; 
if  aftcry  he  is  a  trefpafler  ihui. 

By  the  falc  of  a  brevvhoufe,  the  utenfils 
will  not  pafs  47 B 

Beds  faflcned  to  the  cieling  with  ropes, 
or  even  nailed,  are  not  fixtures,  but 
may  be  removed  ibid, 

:IFcijfci'tuvc. 

See  p:irc^)?.fc,  Brandling  v.  Ord,  under, 

Of  turchaftri  "Lwiihout  Police', 

See  CuUcm  of  JlcuDoix. 


jFreemau  of  Slomjoit, 

See  under  ll^attferupt,  Carrington^  and 
under  Who  are  liable  to  Ba?ih  uptcy. 

See  title  COUbet^anceS,  (fraudulent.) 

See  5DeeDS  anB  otljer  ^avi'tinss. 

Sec  ^ai. 


d^uaroian^ 
Vide  tit.  31nfant. 

What  A^s  of  his  ivith  regard  to  the  In- 
fant''s  Efate  Jhall  be  good. 

^  Who  had  a  bilhop's  leafe  to  her  and 
her  heirs  during  three  lives,  devifes 
the  fame  to  her  daughter  an  infant, 
and  direfts  the  guardian  and  truftees 
to  make  purchafes  for  the  infant's  be- 
ne {it :  The  guardian,  upon  the  deceafe 
of  one  of  the  three  lives  :  took  a  new 
leafe  for  three  new  lives ;  The  infant 
dies  Page /i^Zo 

The  leafe  fiiall  go  to  the  heirs  ex  parte 
patervd;  for  the  new  leafe  is  to  be 
confidered  as  a  iiew  acquifition,  and 
to  veil  in  the  infant  as  a  purchafe 

iliid. 

The  reafon  why  an  infant's  perfonal  ellate 
turned  into  real,  is  liill  confidered  as 
perfonal,  is,  on  account  of  the  differ- 
ent ages  at  which  the  infant  may  dif- 
pofe  of  his  perfonal  and  his  real  efiaie 
and  not  in  favour  to  one  rcprcfcntative 
more  than  another  ibid. 

The  act  of  a  guardinn,  where  a  reafon - 
able  one,  will  have  the  fame  confe- 
quence,  as  if  done  by  the  infant  at 
iull  age  ;  otherwilc,  if  wantonly  done 
by  the  guardian,  without  any  real  b-- 
nefit  to  the  infant  48 1 


l?.''.bc<iJ5  Coipus, 

See  uu.-lcr  2?r.nlinipt,  Lingood^  a".  J  un^er 

Rub  as  lij  a  Cat^hcatc  Jr.t:i_C.fu  ,.  jntut.t 
tii  a  Judge.  240. 


A  Tahle  of  the  P. 

I^efr  ant)  ^nceE'o^  , 

Whre  Charges  and  Incmnhrances  the 
Lamh  palL  he  raifed,  or  JJoall f.uk  in  the 
hiher'itAnce for  the  Benefit  of  the  Heir. 

See  ConDiti'Dus  ant)  %miutim%.  Har- 

'vey  V  .AfcHy  under  In  'what  Cafes  a 
Gift  or  Deuife^  upon  Condition  nut  to 
marry  ivithout  Confent^  Jhall  be  good 
and  binding,  or  void,  being  only  in  terro- 
rem.  Page 

2^  C.  deviTed  all  his  lands  to  J,  C.  and  ^ 
f.  P.  and  iheir  heirs  in  tru/t,  that 
they  fhould  fell  his  lands  in  M.  and  P. 
snd  out  of  the  purchafe  money  pay 
bis  debts,  and  as  to  the  rell  in 
to  receive  the  rents,  and  to  make  leafes 
for  99  years,  determinable,  and 
therewith  to  pay  his  debts  and  legacies, 
then  to  the  ule  of  f.  A.  wife  of  C.  J. 
for  life,  remainder  to  the  ill'ue  male 
and  female  of  her  body,  and  makes 
the  truiiees  executors :  He  Jikewife 
gives  a  legacy  of  590/.  to  his  nephew 
Tbo:::a:  Frozvf^  to  be  paid  at  21,  or 
in3rri.'.ge,  who  died  befcre  25  :  Th; 
perfonal  eUate  of  rhe  value  of  700/. 
the  lands  in  M.  and  P.  not  fiifficient 
to  pay  the  debts  P^rv;  482 

A  bill  brought  by  the  adrniniHrator  of 
Thomas  Pro^.vfe,  to  have  the  legacy  of 
500/.  raifed:  Lord  Chancellor  of  opi- 
nion, as  it  was  charged  upon  the  real, 
as  well  as  the  perfonal  eitate,  it  could 
r.ot  be  raifedj  as  ihe  legaiee  died  be- 
fore the  time  of  piivnient,  and  dif- 
miffed  the  bill  iud. 

Money  arifmg  from  thsfale  of  a  real  el- 
tate  is  legal  aiTcts  only,  where  it  is  fold 
under  a  bare  power  given  to  fell,  not 

'    where  the  inrereft  in  ths  efcate  pafles 
by  the  wsll  to  the  devii'ees  ;  and  in.ik- 
■  ing  the  rruilc.;:3  executors,  does  r;ot 
alter  rhe  cafe  4^4 

A  devife  to  A,  and  B.  and  their  heir^, 
tili  fuch  a  fum  be  raiied  for  payment 
of  debts,  does  not  create  a  fund  out  of 
legal  aiTets,  but  is  proper  only  to  give 
the  devifee  an  interelHn  the  lands  ipe- 

■-  cifically,  and  not  to  turn  them  into 
p  e  n  o  0  ^d  e  it  a  t  e  ib  id . 

The  re'olations  are  fo  flrong,  that  tiu-re 
is  no  (iiiTerence  between  a  ciinrge  on 
the  real  ellate  only,  and  a  charge  on 
the  real  an  J  perfonal  ellste  too.  ihey 
are  not  to  be  ihaken  now  4 85  | 


nncipal  Matters, 

Whether  a  charge  on  land  be  created  \. 
deed  or  will,  whether  given  by  vi^ay  < 
portion  for  a  child,  or  merely  as  a  h 
gacy  by  collateral  relations,  or  otheri 
if  the  party  dies  before  the  day  of  pa) 
ment,  it  cannot  be  raifed  Page 

The  authority  of  Jaclfon  v.  Farranc 

'  z  Vern,  424.  much  weakened  by  ih 
fubfequent  refolutionin  Carter  v.  Blel 
foe,  1  F'etn.  6ij  48 

The  true  reafon  why  legacies,  Cf^., 
charged  on  land,  payable  at  a  futur: 
day,  fliall  nOt  be  raifed,  if  legate 
dies  before  the  day  of  payment,  i- 
that  this  court  governs  itfelf  by  th  ''^ 
rules  of  the  common-law;  for  then-  r 
if  A.  coveLnants  to  pay  money  to  L 
at  a  future  day,  and^.  dies  before  th 
day^  the  money  is  not  due  to  his  rc 
prefentative  ibic,  ^ 

Where  the  Heir  Jhall  ha-ve  the  Aid  an.  | 
Benefit  of  the  perfonal  Eftate.  ^ 

A.  devifes  lands  to  R.M.  in  tail  thei: 
in  mortgage  for  1300/.  and  devifer 
other  lands  to  T.  M.  fu bjed  to  th- 
payment  of  his  debts,  in  cafe  his  per 
fonalcilate  Ihou'd  not  prove  fulricient:  j 
The  1300/.  muft  be  paid  as  a  deb! 
out  of  the  teliator's  perfonal  eilate; 
and  if  deficient,  out  of  the  real  eitati  J 
fo  devifed  to  T:  M.  48-/ 

Where  a  mortgage  is  made  by  a  perfor' 
who  is  owner  of  tlie  eftate,  that  more 
gage  is  looked  upon  as  a  general  debt 
and  the  land  only  as  a  fecurity;  anc 
therefore  perfonal  eilate  (hall  be  ap 
plied  in  difcharge  ;  but  if  the  conteli' 
lay  between  R.  M.  and  the  creditori 
of  the  tellator,  it  would  be  otherwif^ 

ibid. 

,See  meal  €Um. 
See  mzMtm%  Ctuag.      •  I 
See  (Zonnitiors  ani3  %imimmir^.  382 : 

See  ILegaClCS  under   Of  a   lapfed  Le- 
gacy by  the  Legatees  dying.,  &C. 

See  Crct3itoj  anD  IDebtcj, 
See  Cat£l)i'ug  O^argatu. 

See  fDapfa. 

See  Ceuant  l5U  t|jc  Curtcfn* 
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See  ^aroii  anD  :^eme. 


3itxfant0, 

H(yw  far  favoured  in  Equity, 

I  A  N  infant  may  have  a  decree  upon  any 
'i/*>  matter  arifing  on  the  flate  of  his 
cafe,  though  not  particularly  prayed 
by  his  bill  P'^g^  6 

in  infant's  perfonal  eilate  turned  into 
real  is  ftill  cpnfidered  as  perfonal  480 
here  any  perfon  enters  upon  an  in- 
fant's eftate,  and  continues  the  pof- 
felfion,  the  court  of  Chancery  con- 
fiders  him  as  a  guardian,  and  will 
j  decree  an  account,  and  to  be  carried 
on  after  the  infancy  is  determined,  un- 
lefs  the  infant,  after  being  of  age, 
waived  fach  account  489 
The  court  will  not  appoint  a  receiver  of 
an  infant's  eftate,  v/here  there  is  no 
bill  filed  ibid. 


What  A8s  of  Infants  are  goodj  njoiJ,  or 
*voiJable. 

R,  L.  devifed  fome  land  and  houfes  built 
thereon  to  his  lix  children;  the  mo- 
ther, as  guardian  to  the  children,  who 
Were  all  infants,  demifed  the  premif- 
fes  on  a  building  leafe  for  41  years: 
The  eldeft  fon  joined  in  making  che 
leafe,  and  covenanted  that  the  rell  of 
the  children,  when  of  age,  lliould  con- 
firm it:  They  all  attained  21,  and 
accepted  the  rent  for  above-ten  years, 
after  the  youngell  came  of  age,  and 
then  brought  their  ejedment  againfl 
the  IcfFee,  who,  by  his  bill  prays  to 
have  his  leafe  eftablilhed  4S9 

Under  the  circumllances  of  the  caie, 
and  particularly  the  acceptance  of  che 
rent  for  fo  long  continuance,  the 
court  decreed  the  leafe  to  be  efla- 
blilhed  during  the  reuJue  of  the  term 

ibid. 

Where  a  perfon  is  of  age  when  he  makes 
a  leafe,  and  has  nothing  in  the  pre- 
milTcs,  but  they  after  dclcend  to  him, 
the  leafe  fhali  enure  by  wny  of  cllop- 
pel,  ouherwife,  if  he  had  been  an  in- 
fant iblJ, 


An  infant  is  bound  in  this  court  by  a  mar- 
riage-contrail, efpeclally  if  (lie  ac- 
cepts of  pin-money,  or  afier  the  huf- 
band's  death,  a  jointure  under  the 
con  trad  Page  490 

V/hatever  is  fufficlent  to  put  a  party  on 
an  inquiry,  is  good  notice  in  equity 
to  that  party  ibid. 

See  (I5«artifan.  480. 

See  iDcblTeS,  under  0/  Devifes  of  Lands 
for  Faymcnt  of  Debts,  419% 

See  C0iU.  631. 

See  |Mautati'ou0. 

See  ^S^an'i'age. 

See  3in;uitSi'on. 


Jiniunffi'oit. 

In  ivbat  Cafes y  and  vjben  to  be  gra7iied. 

Where  there  is  a  truft,  or  any  thing  in 
the  nature  of  a  trull,  notwichllanding 
the  ecclefiaftical  court  have  an  original 
jurifdidion  in  legaciec,  yet  this  court 
will  grant  an  injunction  491 

The  rule  of  the  court  now,  with  regard 
to  legatees,  is,  that  they  are  not 
obliged  to  give  fecurity  to  refund  on 
a  deficiency  of  affers  ibul. 

Where  the  hu5and  cf  an  infant  inlli- 
tutes  a  fuit  ia  the  ecclejialHcal  court 
for  her  legacy,  upon  the  executors 
bringing  a  bill,  and  fuggeUing  this 
matter  to  the  court  of  Lhan.cry,  an 
injundion  will  be  continued  tu  ilic 
hearing  ihid. 


Rule  as  to  bijunn'ons  njjhcre  P!aiktif  is  a 

See  ^anUrupt.    ^non.  nt\6cT  Bankrupt cj 
7:0  Abati;riC-it.  263. 

ride  title  ^^aru'ajj:. 

See  tctfU,  under  The  Po^vn  f  jhis  CcuTt 
o  ixr  the  Prfrogativt  Court, 
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3Infolt3ettt  5Dcbto?.^ 

See  'Sanfetrupt,  under  Rule  as  to  the  In- 
folnjent  Debtors^ .  A^l  under  Comm  'tJJions 
of  Bankruptcy  Page  255 

38oi'ntcnanant!5  aixD  Ceuants  fix  Com* 
mon» 

Joint-executors  and  refiduary  legatees 
put  out  money  upon  fecurity,  it  fliall 
not  furvive  467.  note  l 

If  there  be  a  jointenancy  created  by  a 
will,  and  it  happens,  by  whatever 
caufe,  that  one  of  the  jointenants  is 
prevented  from  taking ;  the  whole 
will  veil  in  the  furvivor  after  the  tef- 
tator's  death  note  i.  495 

A  teftatrix  devifes  two  houfes  to  J.  P. 
and  J,  H.  generally,  and  then  fays, 
my  meaning  is,  that  the  rents  of  my 
two  houfes  Ihould  be  equally  lhared 
between  J.  P,  and  J.  H.  The  devi- 
fees  fhall  take  as  tenants  in  common, 
snd  net  as  jointenants  493 

J.I-L  having,  on  ihe  death  of  J.  taken 
poffeffion  of  the  two  houfes  as  furvivor, 
and  enjoyed  them  ever  fjnce,  Lwd 
Chancellor  direded  him  to  account  for 
the  rents  as  far  back  as  the  death  of 
J.  P,  and  not  from  the  filing  of  the 

bill  ^      ^  ibid- 

An  ejedlment  not  maintainable  by  one 
tenant  in  common  againil  another, 
without  aclual  oufier  494 

If  the  ftatute  of  Limitations  be  neither 
pleaded,  nor  infilled  on  by  the  anfwer, 
ycu  cannot  have  the  benefit  of  fuch 
bar;  though,  if  it  is  a  Hale  demand, 
the  court  will  m.ake  ui'eof  that  ftatute 
as  a  proper  rule  to  go  by,  and  reduce 
it  to  a  reafonable  time  ihjd. 

A.  devifes  all  the  refuiue  of  her  eilate  to 
her  two  nieces,  Mary  and  Elizabeth, 
daughters  to  her  nephew  Willicwi  Oivcn 
and  Anne  his  wife,  whom  fhe  defires 
to  be  trullecs  for  their  children,  to  take 
care  of  their  legacies  ;  and  then  fays, 
My  zuill  is,  that  my  eftate  be  e^Ciually  di~ 
^vided  beivseen  Mary  and  Elizabeth, 
ivhom.  I  appoint  my  executrixes  accord- 
ingly:  One  of  the  nieces  died  in  the 
lite-time  of  the  tcilatrix,  and  ail  the 
next  of  kin  had  fmail  legacies,  except 
one  ^        ^  i^^^' 

The  devife  to  the  two  nieces  is  not  a 
jointenancy,  for  the  wcrds  ecually  di- 


'vided,  though  not  annexed  to  i 
claufe  which  gives  the  reiidue,  can  n 
late  to  that  only,  and  if  they  had  b 
both  living  at  the  death  of  the  te 
trix,  they  would  have  taken  as  tenan 
in  common  Page  4 

Though  the  words  equally  to  be  dividi 
in  a  flrid  fettlement  at  common  la 
have  never  been  determined,  barei 
of  themfelves,  to  make  a  tenancy 
common,  yet  it  has  been  fettled  ih 
do  fo  in  a  will,  both  with  regard 
real  and  perfonal  eftate  49 

The  intereft  and  authority  of  executoi 
is  joint  and  cannot  be  divided  into 
fiin<El  powers,  but  they  may  be  fo  a 
pointed,  as  that  their  authority  may 
commence  or  determine  at  different 
times  ibidtl 

The  legal  intereft  in  a  Irfpfed  legacy  is 
in  the  executor,  but  the  beneficial  m 
the  next  of  kin  of  the  teftator  496: 

As  an  heir  does  not  take  real  eftate  by;| 
'the  intention  of  his  anceftor,  but  byii 
a£l  of  law,  fo  with  regard  to  perfonal,  i 
the  next  of  kin  take  in  fucceilion  ab\ 
inteftato,  and  not  by  the  intention  of! 
the  teltator 

No  perfon  can  be  a  truftee  in  law,  unlefs^ 
he  has  a  veiled  intereft  in  the  thing] 
given  ihid» 

See  €?:ecut0?0  aiiD  ^DmfmS'ratC'JS.i 

Partridge  v,  Pcivlet,  under  M^hat  Jhad\ 
be  AJJets.  \ 

^ee  |0anitiou.    541.  \ 

"  \ 

3Ioi'ittiire.  ^ 

A  conveyance  to  make  a  jointure  ought  to 
be  to  the  wife  herfelf  and  not  to  truf- 
tees  :  but  this  defeft  may  be  fupplied 
inequity  56^ 

See  |Do'a)ei'  auii  Jloiuture.    .  I 
31aDge.  \ 

See  under  Upantept,  Lingood,  and  un-' 
der  Rule  as  to  a  Ccrtzficau  from  Otnm'-f- 


See  plaiutatious.  543. 


A  Tahk  of  the  Principal  Matters, 


i:.  snt!ltj?l3  anti  Ccnant. 

HE  bnre  entry  of  a  fteward  in  his 
101  u*s  contrad  book,  with  his  te- 
nants,, is  net  an  evidence  of  itfelf,  that 
there  is  an  agreement  for  a  leafe  be- 
tween the  lord  and  a  tenant  P.  497 
performance  only  on  one  fide  is  not  a 
dil'penlation  of  the  ftatute  of  Frauds 
and  perjuries,  but  cafus  or:-iiJfus  again  ft 
which  there  is  no  provifion  499 

3ee  IDeblfcS  under  the  Divifion,  Of  a 

lapfed  Legacy  by  Legatees  dyings  l2c. 

See  3Ioi'tuenam0  ani5  tenants  in  Coai= 
mou.  . 


See  tit.  (0iiarl3fan.  480. 

See  tit.  Statute  of  JFratitsS;,  ^zx'ydxit%^ 
an?)  lit.  Ceuaut  \i\  Call. 

See  3lanB!o?T5  anB  Cenaut  497. 

A  condition  in  a  will,  that  a  legatee 
controverting  the  will  fhall  forfeit  his 
legacy,  \t  u\t.x^\y  in  terror  em  404 

Specific  legacies^  See  note  i.  Vurfc  v. 
Snaplin  ,  414 

This  court  cannot  add  a  legacy  to  a  will 
upon  parol  proof  448 

What  Ihail  be  a  fatisfaLlion  of  a  legacy 

note  2.  427 

Of  uejled  or  lapfed  Legacies  hehig  to  he 
paid  at  a  future  Tinie^  or  certain  Agt^ 
tu  <vjhlch  the  Legatees  never  arrived, 

A  tcftator  devifes  to  his  daughter  E.H. 
200/.  to  be  paid  her  at  the  time  of 
marriage,  or  within  three  months  after, 
provided  flie  marry  with  the  approba- 
tion of  my  two  foni  ;  E.  H.  died  after 
21,  but  without  being  married:  A 
bill  brought  by  her  repiefentative  for 
the  legacy  500 

This,  fatd  Lord  Chancellor  was  not  vclt- 
e.d,  for  lliough  the  ciaufe  of  confcnt,  as 


there  is  no  devlfe  over,  might  be  only 

in  ien-orem,  yet,  in  alJ  cafes  where  the 
condition  of  marrying  is  annexed,  it  is 
neceflary  there  Ihouid  be  a  marriage, 
but  not  obliged  to  be  with  confent. 

Page  !::oo  Sc  ^oz 

M.  T.  being  intitled  to  the  reverfion  of 
an  eftate  after  the  death  of  his  wife 
devifed  it  to  C,  D.  and  his  heirs,  fo  as 
hcfouldpay  to  his  fijier  Elizabeth  Odes 
100/.  loiihin  fix  months  after  the  re- 
-v  erf  on  came  into  pcj/ij/lon  r  q  2 

Elizabeth  Odes  died  in  the  life- time  of 
the  wife,  and  Elizabeths  reprefenta- 
tive  brings  the  bill  againft  C.  D.  for 
the  100/.  The  legatee  dying  before 
the  time  for  railing  the  100/.  was 
come,  her  reprefentative  is  not  en- 
titled, and  the  bill  was  therefore  dif- 
mified  ^^-j 

Where  money  is  given  to  be  paid  out  of 
real  efate,  at  a  future  time,  if  the  per- 
fon  dies  before  the  time,  it  fhall  fmk 
m  the  eflate  ;  the  fame  as  to  perfonal 
eUate,  where  the  time  of  payment  is 
annexed  to  the  legacy  ^04 

Whether  a  fnm  of  money  be  given  by  way 
of  portion,  or  as  a  general  legacy, 
if  charged  upon  land,  and  the  party 
dies  before  the  time,  it  cannot  be 
raifed  ^^-.j 

A  truli  upon  lands  for  raifing  and  payl 
Jng  a  lum  of  money,  within  fix  years 
after  the  death  of  the  father,  to  the 
fecond  fon,  who  died  within  the  time 
held  to  be  for  maintenance  onlv,  and 
not  tranfmiflible  ' 

Vide  l^ci'r  anD  ^nccfto^       4S  2 


Where  Le;r 

atees  fhall  or  fhall 
Ifiterefl. 


ha 


ve 


A  legacy  to  a  charity  generally,  from 
what  time  it  Ihall  carry  interell  3^6 

tto/c-  I 

J.  gave  500  /.  to  his  grandaughter,  to  he 
paid  at  21,  or  marriage,  and  'if  Ui^ 
die  before  either  contingency,  then 
he  devifed  it  over  to  B.  A  bill  brought 
for  interell  upon  the  legacy,  and  to 
fecure  the  principal 

As  it  is  given  over,  nothing  veils  in  the 
grandaughter,  and  ihcrcforc  Ihe  is  nei- 
ther entitled  to  intcrcll,  nor  to  have 
the  principal  fccurcd  i/,  </. 

A  fpccjticl; 
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A  fpecilick  dcvifee  of  -land  fliall  not  con- 
tribute upon  an  average  wifli  the  heir 
at  law,  towards  flitisfaclion  of  cre- 
ditors while  real  tuTets  are  fiiScient 

On  a  (ettiement  before  marriage,  a  pro-- 
njtjQy  that  if  a  huiband  and  wife  die, 
leaving  iiTae  unprovided  for,  that  then 
thetrull^ees  might  enter  upon  an  eilate, 
and  take  the  rems  thereof^  till  they  had 
received  2co  /.  for  the  beneiit  of  fa ch 
unprovided  children,  in  fuch  manner 
and  proportion,  as  the  furvivor  of  the 
huiband  and  wife  fhould  appoint  ihid. 

The  wife  furvived,  and  appointed  the 
200/.  for  a  daughter,  the  plaintiff's 
wife,  being  an  unprovided  child :  A 
bill  brought  to  have  the  200/.  raifed  : 
Sir  Jf>fphJehyU  decreed  the  200  /.  and 
intereil  by  way  of  maintenance,  from 
the  death  of  tiic  mother;  the  defendant 
sppe^.led  from  that  part  which  allows 
interell,  and  the  decree  was  affirmed 

ibid. 

Wherever  the  words  to  be  raifed  hy  rents 
and  profits -^xt  ufed  in  a  deed,  unlefs, 
there  are  other  words  to  make  it  an- 
nual, the  court  have  always  made  a 
liberal  conrtru(5lion,  in  order  to  obtain 
the  end  which  the  party  intended  by 
raifmg  the  money,  and  have  allowed 
ajale  506 

The  appointment  of  the  200/.  being  in 
fuch  manner  and  proportions  as  the 
furvivor  of  faihcr  and  mother  lhall 
think  fit,  not  only  include  a  power  of 
raifmg  it  by  mortgage  or  fale,  but  a 
certain  determinate  time  for/raifing  it, 
and  as  the  fettlement  limits  no  time  for 
payment  of  the  200/.  the  father  or 
mother  might  have  made  it  payable  at 
anytime  507 

Where  a  legacy  is  given  by  a  father  to  a 
child,  or  as  a  provifion,  though  pay- 
able at  a  future  day,  yet  the  child  has 
an  immediate  right  to  the  interelt  of 
the  money  ;  otherivifcy  if  the  legatee 
be  a  iiranger  to  the  teilaior  ibid. 

Offf  ec'ftcJiandpecujuarj  Legacies ^  mid  here 
of  abating  and  refunding. 

See  Palmer  v.,  Mafon,  505. 

A  devlfe  of  afum  6f  money  in  a  bag,  or 
of  a  bond     other  fcciuityj  or  of  mo-  ■ 


ney  out  of  a  particular  fecurity,  is  j  ' 
fpecifick  legacy,  and  Oiall  not  abati 
v/ith  pecuniary  legatees  Page^Q\ 
Where  a  particular  debt  is  devifed,  and 
afterwards  recovered  by  the  teftatoriii  ' 
an  adveifary  way,  it  is  an  ademption 
of  the  legacy  :  If  voluntarily  paid  o^ 
by  the  debtor  to  the  teilator  it  is  othen  ^« 
wife  ■  ihii^  fn 

i  ^' 

Ademption  of  a  Legacy.  ^ 

See  ^zMt^y  Purfe  v.  SnapUn^  under  t 

Of  ^oid  De'vfes  by  Uncertainty  in  tht  j 
Dfcription  of  the  Ferfon  to  take        41^  g'j, 

Sir  Samuel  Garth  having,  upon  his  daugh-  ' 
tei's  marriage,  given  a  bond  to  leave  ; 
5000/.  at  his  death  among  her  younger 
children,  by  will  creates  a  term  for 
years,  in  truft  to  apply  the  rents  and  ' 
profits  for  maintenance  of  his  daugh-  j 
ter*s  children  till  21,  and  alfo  gives  his 
perfonal  eilate  in  truft,  to  pay  the  pro- 
duce of  it  to  his  v/ife  for  life,  and  after 
her  death  to  pay  1500/.  to  A.  one  of 
the  daughters  of  his  daughter,  and 
3500/.  among  the  other  younger  chil- 
dren of  his  daughter,  as  fhe  fliall  ap- 
point, and  if  no  appointment,  equally 
between  them  at  21  or  marriage,  and 
declares  the  legacies  fhall  be  in  full  fa- 
tisfaftion  of  the  bond  509  \ 

She  mull  eled  to  claim  under  the  will,  or  i 
under  the  bond  ;  if  fhe  claims  under  \ 
the  latter,  can  take  no  benefit  under  ! 
the  former  ibid» 

Where  2  particular  thing  is  given  in  dif- 
charge  of  a  demand,  and  the  party  in- 
fills on  his  demand,  he  mull  not  only 
waive  that  particular  thing,  but  all 
benefit  claimed  under  the  whole  will  ■ 

ibid. 

Lord  Hardifjiche  declared  he  would  not 
extend  the  conRrudlion  of  devifes  in 
liuisfaftion,  further  than  they  had  al- 
ready gone  :  He  decreed  the  children 
born  after  the  death  of  the  teilator 
Ihould  have  their  lhare  under  the  bond 

510 


A  Table  of  the  Prmdpal  Matters, 


a  la; fed  LcgacVs  legatees  (iyhig  hi  the 
Ije-iime  of  the  Tejiator,  and  here^  in 
ha:  Cafsi  it  /hall  be  good,  and  "vr.jl  in 
nother  Perfon  to  ivhom  it  is  lanited 
ver. 

C.  by  her  will  devi fed  to  G  C.  his 
heirs,  executors,  &'c.  all  that  her  mef- 
fuage  in  Great  Lincohi's  Inn  Fields,  with 
all  her  furniture,  hournold  fiufi*,  '<isfc. 
and  all  her  real  and  psrfonal  elhite  not 
otherwife  dirpofed  of,  to  ilie  intent 
that  Gut  of  the  faid  real  and  perfonal 
ellate,  her  fcveral  legacie^  might  be 
paid  Page^io 
e  then  gives  to  Thom  as  Lezuis  2000  /.  in 
trull  for  the  ufc  of  his  da  lighter  Mwv 
and  he,  tiilfhs  attain  the  age  of  18, 
or  be  married,  to  place  out  the  fannie  at 
intereft.  and  pay  it  with  the  produce 
thereof  to  his  dau^^uer  for  her  own 
■ufe,  on  her  attaiaitig  the  age  of  18,  or 
marriage,  which  fhould  firll  happen  : 
ThezoQo/.  was  by  thewiil  direiled  to 
be  paid  to  Thomas  Leiuls  wiihio  07ie 
year  and  a  half  after  tiiedeceaie  of  the 
teftatrix  ibid, 
homas  Lexvii  died  in  the  life;  time  of  chs 
tellatrix;  Mary  Lcxvis  haH"  a  V'-  ir  after, 
unmarried,  and  the  bill  -was  brought  by 
the  reprefentative  of  Mary  to  have  rhe 
2000/.  paid  to  him  :  the  infant  dying 
before  the  time  of  payment  to'the  truf- 
tee  was  come,  the  legacy  is  not  r  iif- 
able  for  the  plaintiff's  benefit  vbid. 
A  refidue  diredled  by  a  will  to  be  divid- 
ed among  fix  perfons,  at  the  deaih  of 
tellator^s  wife;  two  died  b;;forc  her: 
held  by  Lord  Talbot  that  tiie  inlereu  f 
the  two  was  a  veiled  one,  and  tranf- 
mifiible,  and  depended  not  on  furviv- 
ing  the  wife  15 1  1 

y.  6".  gives  t®  R.P.  300/.  to  be  paid 
within  3  years  after  his  deccafe,  in  trull 
to  put  the  fame  out  to  in'er^^Il,  and  to 
pay  the  profits  thereof  to  his  niece  /;-". 
for  her  feparate  ufe,  and  after  her  de- 
'ccdfe  200/.  thereof  to  her  fon  T.  and 
the  other  100  /.  to  her  fon  C. 


W.  and  T.  both  die  within  the 


512 


year 


yet  Sir  Jofeph  Jtdiyll  decreed  the  whole 
money  fhould  be  paid,  though  charged 
on  both  funds  ibid. 
Legacy  out  of  perfonal  ellate  payable,  or 
given  at  a  certain  time,  and  interell  in 
the  mean  time,  is  a  veiled  one  j  other- 
wife  as  to  lc<j;acies  out  of  rtai  cUhlCj 


for  i  ^ 

con;  : 
f:.^^, 

be  p^iid  -ix  . 
If  the  in^n^  h;;d 


before  the  time 
inheritance:  th^ 
.     a  legacy  is 
-  id  of  rca,}  and 
certain  time,  or  to 

V  lyear  arid  halfy 


tho'  ti)e  ii  n^lf-e  ...s  w2;.d  before,  ihe 
would  have  been  entitled  to  the  legacy, 
fo  likcfwife  if  ilie  had  djed  after  the 
time  afj-efaid,  and  before  eightf-en.,  vr 
marriao>',  hir  rL-prefentati  ve  would 
have  bec-n  eiu^r  eJ  ibid. 
Where  a  legacy  charged  on  real  eft-ice  is 
cle  irly  inrended  as  a  portion,  the  court 
goes  as  far  as  it  can  to  hinder  the  raif- 
ing  it  out  of  land  for  the  benefit  of  re- 
prefentatives  ibid. 

See  Coui)i'ti0nc  aul3  3limft£:tfo«.3.  379 

S  e e  ID  cb  iTc  3 ,  u  n  d  e  r  />'  'hr  re  a  Dc  vi,  e  J&JJ 

or  fadL.  not  be  in  IsutisJ a.:iiO)i  of  a  Thin^ 
done  42^, 

%z^spit  '^c*l'cl3.  Sec       aut)  ^^accllaj. 
See  31  iij v'.iucTt)jl .  49 1 . 
3Lim:t.-!tfo:i,  (faiutc  cf). 

Rule  as  to  that  Hatnte  i%z 
li  the  flatuteof  Limitation  be  not  pleaded 
nor  infilled  upon  by  the  anf.ver,  you 
cannot  have  tiie  benefit  of  it  491. 


Maintenance  foj  Cl)i'ltirca. 
See  iILcgrtCiC0  504. 
See  i^ivrinsc  517. 

\Ju  K  E  There  is  a  falling  cf  Itock 
v'  T  witiioat  the  ncglecl  of  the  tru.U* 
he  is  not  liable  to  m  ike  good  the  de- 
ficiency, but  ib  anfwcrable  only  as  far 
as  the  v^alue,  clpecially  where  it  w  :s 
fpccihck  ilock 

Where  a  father  is  fufH-.icntly  compeicia, 
the  court  will  give  no  diredioii  wuK 
rtgud    to  an    inlauw'i  iiiaiiucnunjc 

S'$ 

See  pOltiOUS5,  under  At  'whttt  Timg_  they 

fidlbf  raijed.  - 

See  Cuftoinof  LOilviOU. 
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Carriage. 

Conditions  in  reflraint  of  marriage.  See 
note  I.  Page  381 

Where  It  Is  clandejline  515. 

The  want  of  a  fufHcient  law  to  reftrain 
clandeHine  marriages,  not  only  intro- 
dudive  of  great  milchiefs,  bat  lays 
courts  of  judicature  under  great  diffi- 
culties 5 '5 

The  fentence  of  the  ecclefiafiical  court 
cannot  be  reverfed  in  a  fummary  way, 
but  by  appeal  only  to  proper  judges ; 
nor  can  a  prohibition  to  that  court  be 
granted  upon  a  petition  ;  by  motion  and 
proper  fuggeftion  it  may  516 

An  injundion  does  not  deny,  but  admits 
the  jurifdidiion  of  the  court  of  common 
law;  and  the  ground  on  which  it  iffiies 
is,  that  they  are  making  ufe  of  their 
jurifdidion  contrary  to  equity  ibid,' 

So  where  a  truHee  is  fuing  in  the  eccle- 
fiaftical  court  for  payment  of  cefiiii  que 
/;7//?'s  legacy  into  his  own  hands,  or 
in  the  cafe  of  a  portion,  where  the 
liufband  is  fuing  for  it  therey  before  a 
fettlement  is  made ;  this  court  will, 
upon  the  fame  grounds,  reilrain  them 
from  proceeding  ihid. 

The  power  of  this  court  over  infants,  re- 
fulted  back  to  them  upon  the  difToIu- 
tion  of  the  court  of  wards  and  liveries, 
by  the  ftatute  of  the  i  2  Car,  2.  ibid. 

Th  jjjgh  this  court  cannot,  on  petition 
prohibit  the  ecclefiaftical  court,  yet  they 
will  reftrain  aperfon  who  has  married 
a  ivard  of  this  court  candeil:ij;iely, 
from  proceeding  on  an  excommuni- 
cation, either  againil  the  infant  or  his 
guardian  517 

Though  a  ward  of  the  court  is  married 
with  the  confent  of  his  friends,  yet 
there  mud  be  an  application  here  for 
an  increafe  of  maintenance,  and  a 
fuit  in  the  eccIefialHcal  court  for  that 
purpofe  is  improper  ibid. 

See  Contjfti'ons  auD  3lmu'tati'on0.  376 

See  %^\ti\\\t\\t%^  Articles  anD  Catc^ 
natus. 

£^pa{l€r  auD  ^crtot. 

What  Reme  y  they  ha  ve  againft  each  other 

5'« 


The  plaintiff's  fon  was  apprentice  to, 

the  defendant  for  feven  years,  bu 
,  quitted  him  on  being  mifufed,  and  o 
the  defendant's  proceeding  at  law  o 
a  bond  given  by   the  plaintiff,  he 
brings  a  bill  for  an  injundlion,  and 
for  the  delivery  of  the  bond  Page  5 1  % 

A  court  of  equity  has  no  jurifdidlion  in 
matters  of  this  nature,  but  belongs  to 
juHices  of  peace,  and  therefore  the 
plaintiff  was  ordered  to  pay  cofts  at 
law  and  in  this  court  ibid, 

Mifufer  of  an  apprentice  is  not  a  foun-' 
dation  for  coming  into  a  court  of  equi- 
ty ;  for  if  an  a^lion  is  brought  by  a 
malier  againll  the  father  of  an  appren- 
tice, for  a  breach  of  covenant  in  quit-, 
ting  his  fervice,  if  mifufer  appear??, 
this  is  no  breach  ibid. 


^ztnz  #?oSt0.  519. 

See  Occupant 

Money  has  no  ear-mark;  and  S: -''re fore 
courts  of  equity  have  been  i  cry  f;au- 
tious  how  they  follow  money,  which 
has  been  laid  out  in  land ;  rhough 
they  have  done  it  in  fome  in  fiances 

If  you  move  for  an  application  of  money 
placed  in  the  bank,  by  a  former  order, 
you  muil  not  only  have  a  certificate 
that  the  money  was  paid  into  the  bank, 
but  that  it  is  aftually  there  at  the  time 
of  the  motion  519 

A  mortgage  of  a  brew-houfe  with  the 
appurtenances  will  not  carry  the  uten- 
fi!s,  but  the  things  only  belonging  to 
out-houfes  477 

Whether  by  a  devife  of  all  lands,  tene- 
ments and  hereditaments,  a  mortgage 
in  fee  lhall  pafs  note  i.  605 

Of  cancelled  ones. 

If  a  mortgage  is  found  cancelled  in  the 
polTeffion  of  the  mortgagee,  it  is  as 
much  a  reieafe  as  cancelling  a  bond, 

but 
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but  there  mufl  be  fome  deed  to  re- 
veft  the  eftate  in  the  mortgagor  P. 

520 

What  ivill,  or  luill  net,  pfijs  by  it. 
See  jii%t\xxts.  477* 

Where  a  Per/on  nvho  ruants  to  redeem, 
muji  do  Equity  to  the  Mortgagee  bifoire  he 
.'will  be  admitted.  477. 

Where  a  firfl  incumbrancer  by  judgment, 
has  likewife  a  mortgage,  though  there 
is  another  judgment  prior  to  che  mort- 
gage, yet,  if  the  mortgagee  had  no 
notice  of  it,  the  court  will  not  dired 
a  fale  of  the  ettate  in  favour  of  the 
creditor  upon  the  fecond  judgment, 
unlefs  he  will  pay  off  the  principal 
and  intereft,  both  of  the  firft  judgment 
and  mortgage  ibuL 

See  Cenant     t|)e  Curscf^* 
See  i^eir  anD  IHncefloj* 


ii^e  cjccat  IKegno. 

THE  writ  of  ne  exeat  regno ^  which 
was  originally  confined  to  llate 
affairs,  is  now  very  properly  ufed  in 
civil  ctiles,  but  then,  to  induce  the 
court  to  continue  it  till  the  hearing, 
the  plaintiff  muil  (hew  the  debt  he  de- 
mands is  certain  52 1 

Mtn  of  mi'n. 

See  31oi'ntcnnnts  nnn  Ccnant0  m 

Mote  of  i^iuu. 

Where  an  original  note  is  loft,  and  a 
copy  of  it  is  offered  in  evidence,  you 
mull  fnew  the  original  note  was  ge- 
nuine, before  you  will  be  alloiiyrd  to 
lead  the  copy  446 


Vo;..  r, 


Plea  of  a  Pnrchafery  ^without  Notice^  over- 
rided.  522. 

A.  devifes  the  e(late  in  quePJon  to  B. 
in  tail,  remainder  to  C.  in  fee ;  the 
bill  brought  by  the  heir  of  the  body 
of  ^.  for  deeds  and  writings,  and  pof- 
feffion  :  The  defendants  plead  that 
they  are  purchafers  for  a  valuable  con- 
lider.i:icn  from  C.  and  had  no  i^otice 
of  the  plaintiff's  titk  P^S^  44^ 

Where  the  defendants  claim  under  a 
conveyance,  in  which  there  is  an  eftate- 
tail  prior  to  the  eftate  under  which, 
they  pu/chafed,  it  is  incurnbent  on 
them  to  fee  if  that  eflate  is  fpent,  and 
therefore  the  court  over-ruled  the  piea 

zbid. 

See  Cpnufifcns  antj  ll^fmitattotis,  un- 
der, PP'hj  are  .  to  take  Advantage  of  a 
Condition,    or  ivill  be  prejudiced  by  it 

384 

See  Jrmes  ant)  lEccolJen'es, 


See  CtJfTicnre,  mitwzSiz^  anD  ^^c^joof, 

under,  Of  exmnlmng  Wit?ieffes  a'e  bene 
effe,  fdc.  .450. 

See  %\m\.  23. 
i^Dcrup-ir.t  524. 

^  Being  feifed  of  a  church  leaft?  to 
him  and  his  heirs,  during  three 
lives,  by  fettlesnent  before  marriage 
limits  it  to  the  ufe  of  himfelf  Ka-  Wic, 
and  to  his  firil  and  every  other  fon  ia 
tail  male  !  A  perfon  may  take  fucK 
eftate  io  granted  in  fee,  determinable 
on  lives,  by  way  of  remainder,  as  a 
fpecial  cccupar.t  524 

The  rule  in  equity  is  the  /r.me  as  at  law, 
as  trefpafs  will  not  lie  for  mtfne  piffits, 
till  polfeflion  recovered,  fo  neither 
can  a  bill  be  brought  for  an  account 
thereof  till  then  525 

An  cxeuuor  is  not  compcllab'c  here,  or 
at  law,  Lo  t;:l<e  advaui.«gc  of  the  fta- 
tute  of  Limiiaiions  526 

Z  z 
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Sec  under  l5anU*upt>  Sutler  and  Pur- 
nel  210  &  215. 


BILL,  to  difcover  wlietlier  un- 
der vvhofe  v^/ill  the  defendant  claim- 
ed, was  a  papii^  at.thetime  of  a  pur- 
chafe  made  by  A.  of  the  eftate  from 
the  plaintiff's  anceftor;  the  defendant 
pleads  as  to  the  difcovery  the  ftatute 
of  the  1 1  &  12  3.  by  which,  if  ^. 
wa.^  a  papift,  ihe  was  difabled  to  take 

Page  526 

The  court  faid,  under  the  rule,  a  man  is 
not  obliged  to  accufe  himfelf,  is  im- 
plied, that  he  is  not  to  difcover  a  difa- 
bility  in  himfelf ;  and  as  A.  would  not 
have  been  obliged  to  difcover,  -the  de- 
fendant, who  claims  under  the  fame 
title,  is  intitled  to  the  fame  privileges 
and  takes  the  eftate  under  the  fame 
circumilances :  r^^-y^^  ^^/'^'^f^''^  5^^ 
'Vhe  bill  feeks  a  difcovery  whether  one 
\SGuthcote  was  not  a  perfon  profeffing 
'the  PopiOi  religion  before  he  conveyed 
the  freehold  and  copyhold  eftates  to 
the  defendant,  in  the  bill  mentioned, 
as  a  purchafer  thereof  5^8 
A  plea  of  the  ftatute  of  the  11  &  12  JV, 
3.  for  preventing  the  growth  of  popery 
fo  far  as  it  goes  to  the  difcovery, 
whether  Southccte  was  a  papift,  allozved 

ib'uL 

Penal  laws  are  not  to  be  conftrued  accord- 
ing to  rules  of  equity  537 

A  devifee  from  a  papift,  by  reafon  of  the 
penal  law  which  would  afFeci  him,  from 
the  incapacity  in  the  devifor  to  devife 
is  not  compelled  to  difcover  whether 
the  devifor  was  a  papift  538 

The  rule  of  law  is,  that  a  man  fhall  not 
be  obliged  to  difcover  what  may  fubjed 
him  to\  penalty,  not  what  muft  only 

539 

The  defendant  Morcland'z  plea  to  the 
difcovery  of  the  title  deeds,  difallow- 
ed 

Every  heir  at  law  has  a  right  to  inquire 
bv  what  means,  and  under  what  deed 
he  is  difinherited,  and  a  plea  therefore 
to  fuch  difco'Viry  will  not  be  allov/ed 


An  heir  before  he  has  eflabllfiied  his  title 
at  law,  may  come  here  to  remove  terms 
out  of  the  way,  which  would  prevent 
his  recovering  there,  and  m-ay  a!fo  come 
here  for  the  produdlion  and  infpedlion 
of  deeds  and  writings  ^^^^540 

See  5Doii!cr  aiit)  jointure.  440 
^Sarcntal  JuEuence.  10  n.  4 

See  partition. 

^arol  eminence. 
See  OTuftom  of  3lontion.  407 

See  ^Baulirupt,  ex  parte  MeymoU  I96 

fl^avties. 
SeeWU.  209 

Mary  and  Sufan  "Jachfony  the  daughters 
and  co-heirs  of  James  Jack/on,  being 
feifed  in  fee  of  certain  lands,  the  for- 
mer married  Thomas  Ingra7n,  and  the 
latter  JFilliam  Kittle,  and  by  a  mutual 
agreement  betv/een  their  huft)ands  in 
1686,  a  partition  was  made  of  the  faid 
premilTes  between  them  and  the  heirs 
of  Mary  and  Sufaii,  by  which  each  of 
them  agreed  to  take  one  part  thereof, 
which  they  did,  and  entered  into  pof- 
feffion,  and  Sufa7i  now  holds  fuch  of 
her  faid  premiffes  by  virtue  of  the  par- 
tition, and  Maty  enjoyed  her  part  till 
her  death,  and  being  at  the  time  of  the 
partition  fomewhat  larger  than  Siffan*s^ 
Mary,  in  confideraiion  thereof,  paid 
the  taxes  and  levies  charged  upon  both 

541 

The  hjufbands  are  both  dead,  and  the  bill 
is  brought  againft  Sufa7i  Rhtle  to  con- 
firm the  divifion  of  the  faid  eftate :  The 
agreement  of  the  hufbands  could  not 
2  bind 
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bind  the  inheritance  of  the  wives,  nor 
3s  a  long  enjoyment  under  it  of  any 
force,  uniefs  it  had  been  originally  the 
agreementof  the  wives,  but  Sufan  Rittle 
confenting  to  the  enjoyment  of  the 
feveral  parts  of  the  faid  premi/Tes,  that 
have  been  held  infeveralty;  it  was 
decreed  that  the  plaintiff  and  defend- 
ant Ihould  take  in  feveral;y  accord- 
ingly Page^^z 

A  parol  agreement  for  an  equality  of  par- 
tition of  a  long  llanding  by  perfons  who 
had  a  right  to  contrad,  and  acktiow- 
leged  by  all  the  parties  to  have  been 
the  adual  agreement,  and  accordingly 
put  in  execution,  will  be  cftablillied 
by  this  court  542 

If  a  jointenantupon  equality  of  partition 
thinks  proper  to  accept  of  a  contingent 
uncertain  advantage,  where  one  moiety 
of  the  lands  is  of  fuperior  value  to 
the  other,  it  will  not  vacate  the  agree- 
ment ibid. 

partners. 
See  pages  183,  184.  225.  227. 

^S^evfonal  CHate. 

See  IHent0. 
See  IRcal  ^date. 

See  ll^aron  auD  ifeme.  269 
|Mantati'on0* 

This  court  has  no  jurifdiflion  over  lands 
at  St.  Chrijiophtr's,  and  a  demurrer  will 
lie  to  a  bill  brought  here,  for  the  deli- 
very of  polTeffion  of  lands  there  544 

Lands  in  the  plantations  are  no  more  un- 
der the  jurifdiaioa  of  this  court  than 
lands  in  Scotland 

-An  infant  may  bring  a  bill  for  an  account 
of  rents  and  profits  againft  a  perfbn  who 
keeps  pofTc'ffion  after  the  death  of  the 
infant's  ancellor  ^     ^  i^"-^l- 

Demurring  for  want  of  jurifdi^fllon  is  in- 
formal and  improper  ;  a  defendant 
ftiould  plead  to  the  jurifdidion  ibiJ. 

Plantations  originally  members  of  E,':g- 
lavJ^  and  fubjed  to  the  laws  thereof. 


uniefs  in  fome  culloms,  which  they 
have  a  power  of  making     Page  544 

^lea. 
See  ^iieit. 
See  %x\tSitxz,  |Mca0,  atit>  ^Demurrers* 
See  papi'O:. 

See  l^urcljafe^  under  Purchafers  without 
Notice^ 

See  ^I'll  fo?  IDil'cober^* 
^olici?  of  Jufunnce. 

Tf  a  policy  of  infurance  differs  from  the 
label,  which  is  the  memorandum  or 
minutes  of  the  agreement,  it  lhall  be 
made  agreeable  to  the  label  545 

It  is  not  a  fufficient  ground  for  coining 
into  a  court  of  equity,  that  an  infu- 
rance is  in  the  name  of  a  trultee,  un- 
iefs he  refufes  the  ceftui  que  iruji  his 
name  in  an  action  at  law  547 

If  a  fhip  is  decayed,  and  goes  to  tiia 
neareil:  place,  it  is  the  fame  as  if  re- 
paired at  the  place  from  whence  the 
voyage  was  to  commence,  and  no  de- 
viation ibid. 

Where  there  are  tiie  words  at  and  from 
a  place  t?  England ,  firjl  arrival  of  the 
fliip  is  implied,  and  always  underilooi 
.  in  policies  548 

An  agent  for  the  owner  of  a  fliip,  when 
he  tetches  the  policy  is  not  obliged  to 
compare  it  with  the  label  ibid. 

'  What  (hall  be  a  fatisfadlon  of  a  portion 

notL-  2  4:7 

At  ^jchat  Tins  For  ticr:^  p^ill  he  rat/cd  w  Rc- 
-vfr/ioiiary  Ejtuttit       terms Jl/ldfor  tofit 

Purpofc. 

Where  there  is  a  term  for  years  for  r.«If- 
ing  daughters'  ponions,  p;iyable  at  a 
certain  time,  and  a  veiled  inicrrll,  iney 
fliall  not  Hay  till   ihe  dcaiii  of  lait»er 
Z  i  2 
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anc3  mother;  but  the  court  will  lay 
hold  of  the  fiighted  circumftance  in  a 
fettlement,  tnat  Ihews  an  intention  to 
portpone  the  raifing  them  in  the  life 
of  the  father  and  mother  Fage^^g 

Direfting  a  grofs  fum  to  be  raifed,  does 
not  imply  that  it  fhali  be  raifed  at 
once,  for  it  may  be  raifed  out  of  the 
rents  and  profits,  and  fo  laid  up  til!  it 
amounts  to  that  fum  550 

The  court  lays  great  llrefs  upon  a  par- 
ticular time  being  appointed  for  the 
payment  of  a  portion,  and  has  en- 
larged the  power  of  tiuftees  toraife  it 
within  the  time  5  5  i 

Where  there  is  a  power  to  charge  an 
eftate  with  a  grofs  Turn,  it  implies  a 
power  to  charge  an  eilate  with  intereil 
likewife  552 

The  principal  of  a  portion  to  be  paid  to 
fons  at  21,  to  daughters  at  21  or  mar- 
riage, with  intereit  at  five  per  cent  per 
arm.  from  the  death  of  the  father,  to 
the  payment  thereof:  The  intereft 
ought  not  to  accumulate  till  the  por- 
tions are  payable,  buc  to  be  paid  aniiu- 
ally,  for  it  is  given  as  a  recompence 
in  the  mean  time;,  till  the  principal 
becomes  due  553 

Whether  a  portion  charged  on  land,  be 
given  with  or  without  interell,  by  deed 
or  by  will,  if  the  perfon  dies  before 
it  becom.es  payable,  it  fiiall  fink  in  the 
eftate  555 

The  cafe  of  Ca-vev.  Ca<ve^  2  Vtrn.  508. 
is  intirely  miftaken  by  the  reporter,  for 
as  it  is  flared  in  the  Regilier,  which 
was  fearched  by  Lord  Chancellor's  order 
it  is  impofiible  there  cou'd  be  that 
queilion  in  the  caufe,  which  the  book 
ftates  ^56 

A  portion  given  to  one,  payable  at  a  cer- 
tain age,  and  if  he  dies,  limited  over 
to  another,  without  mentioning  any 
age,  if  the  iiril  dies  before  the  tinie  of 
payment,  it  veils,  in  the  fecund  imme- 
diately ibid. 

^Jack/on  v.  Farrand,  2  h\n-/i.  424,  is  an 
anomalous  cafe,  and  in  the  caufe  of 
Cotton  v.  Cottofi^  Lord  Chancellor  declar- 
ed he  fhould  lay  no  (Ireis  upon  it  rbid. 

Where  there  is  a  power  of  charging  inie- 
re(l,  it  fhail  be  confidered  as  mainte- 
nance, for  giving  interell  is  the  fame 
thing  as  giving  expreis  mainienance 
3  '  ihUl. 


If  2L  younger  brother  has  a  provifion 
und«r  a  fettlement,  and  lives  with  the 
elder,  whofeellaieis  charged  with  the 
portion,  he  fhall  have  an  allowance 
for  his  maintenance  out  of  the  intereft 


due 


Page  556 


Rule  as  to  the  Confidsration, 


See  under  IBtin^mpt,  Mayjh,  and  under 
The  Confii  iiiiton  of  the  Statute  of  the  21 
Jar,  I.  nvith  refpe^  to  Bankrupt'' s  Fqf- 
fejfion  of  Gooods  after  Afignment  •  I58 


Under  a  power  of  appointment  to  fuch 
of  the  teilator's  children  as,  ^c.  an 
exclufive  appointment  to  one  is  good 

389 

Where  property  is  fettled  upon  hufhand 
and  wife  for  their  lives,  remainder  to 
the  children,  in  fuch  manner  as  the 
huPoand  fhould  appoint,  and  if  no 
children,  ihen  to  his  executors, 
la  default  of  appointment,  the  whole 
will  veil  in  the  children         426,  427 

A  bare  naked  power  is  not  barred  by  any 
of  the  {iatutes  of  fines  476 


Whether  well  executed  or  not, 

J.  C.  by  will  devifes  the  produce  of  1000/,  ^ 
«S".  S.  iiock  to  F.  C.  for  life,  and  gave 
him  a  power  to  difpofe  of  /^col.  there- 
of, by  any  writing  figned  in  the  pre- 
fence  of  three  witncfTes,  and  if  F.  C, 
made  no  appointment,  the  400/.  de- 
vifed  over  10  a  charity:  F.C-  made 
his  will,  gave  feveral  legacies,  and 
then  devifes  the  refidueof  his  perfonal 
eftate  among  his  nearefl  relations ;  held 
to  be  no  execution  of  the  power,  and 
that  the  400/,  did  not  pafs  by  the  de- 
vife  of  the  refidue  558 

Parol  evidence  not  allowed  to  pro^e  F, 
C.'s  intent  to  difpofe  of  the  400/. 

ibid. 

A  perfon  mav  execute  a  power,  without 
reciting  it,  but  neceflary  he  fhould 
mention  the  eilate  which  he  diipofes 
of  559 

Freehold  lands  will  only  pafs  by  a  de- 
vife  of  all  his  lands,  and  not  copyhold^ 

unleffi 


A  Tahle  of  the  Principal  Matters, 


i  uttlffs  teflator  has  nothing  but  copy- 
hold :  teajfholdy  if  there  are  no  other 
will  pafs  by  the  words  Latids  and  Te- 
nements Page  560 

Of  the  R'rrht  Execution  of  a  Poivsr,  and 
-cohere  the  Defell  of  it  vjill  be  fuppLed. 

It  was  agreed,  in  confideration  of  5000/. 
of  the  portion  paid  to  the  father  of  the 
defendant,  on  his  marriage,  that  he 
fhould  be  put  into  immediate  pofTeliion 
of  part  of  the  eltaie;  and  as  to  the  re- 
mainder, it  was  to  be  fettled  on  the 
father  for  life,  with  a  power  for  him  to 
make  a  jointure  of  fuch  of  the  lands 
as  he  thought  proper,  not  exceeding 
600/.  per  ami.  remainder  to  the  fon  in 
tail, 'remainder  over,  and  the  fettle- 
ment  was  made  accordingly  561 

By  deed  of  the  5th  of  May  1725,  Hnvey 

'  the  father,  before  his  marriage  with 
the  plaifitiff  his  fecond  wife,  conveys 
an  eilate  of  900/.  per  ami.  to  trullees, 
ill  trull  to  p:.y  200/,  clear,  as  pin- 
money  to  the  intended  wife,  and  it  fhe 
lurvives  him,  to  pay  her  300/.  peraun. 
rent-charge  for 'her  jointure  ibid. 

After  marriage,  he,  by  a  fecond  deed, 
gives  her  another  300/.  per  amwni 
clear,  as  a  farther  provifion  by  wsy  of 


jointure 


;6i 


By  a  deed  of  the  f  5th  of  January  1731 , 
as  a  further  proviiion  for  the  wife,  and 
in  execution  of  the  power,  he  conve)  s 
all  the  faid  premilTes  to  the  fame  truf-^ 
tees  to  raife  the  further  fum  of  looA  for 
pin-nr^oney,  and  the  neat  fum  of  600/. 
per  aim.  as  a  provifiou  lor  her  in  cule 
Ihe  furvives  her  hulband,  in  bar  of  all 
other  provifions  before  made  ;  and  in 
this  deed  is  the  following  declaratory 
claufe;  It  is  hereby  declared  and  a- 
greed,  by  and  between,  ^c.  that  it  is 
the  intention  of  this  deed,  and  of  the 
preceding  ones,  to  lecure  a  jointure 
10  his  then  wife,  not  exceeding  600/. 
per  ann.  5'^  '' 

The  plaintiff  having  furvived  her  hul- 
band,  brings  her  bill  againit  his  fon,  and 
the  trullees  under  the  feveral  deeds,  to 
have  the  beneBc  of  thefe  provilions,  all 
or  fomeof  them  :  The  defendant  and 
the  trullees  wcVe  decreed  to  convey  to 
the  plaintifl- a  j(jinture,  not  exceeding 
600/.  per  ann.  but  to  be  made  liable 


I      to  taxes,  repairs,  £s:'c.  and  to  hold  and 
i      enjoy  the  fame  againll  the  defend..nr, 
i^c.  during  her  life  Pa^^e  562 

A  conveyance  to  make  a  jointure  ou^nt 
to  be  to  the  wife  herfelf,  and  not  to 
trullees  563 
A  court  of  equity  will  (\.i'p^'\y  a  defective 
execn  ion  of  a  power,  as  well  in  ihe 
cafe  of  younger  children  and  a  provi- 
fion for  a  wife,  as  in  favour  of  pur- 
chaff  r  s  o  r  c  re  d  i  [  o  r  s  ibsd. 
Lord  Cha-nceJlor.,  on  a  rehearing,  liill  con- 
tinuing of  his  former  opinion,  conHrm- 
ed  his  decree  in  toto  564 
In  aiding  the  defedlive  execution  of  a 
power,  eiiher  for  a  wife  or  child,  it's 
being  intended  for  a  proviiion,  whe- 
ther voluntary  or  not,  v/ill  inritle  this 
court  to  carry  it  into  execution,  in  aid 
of  a  wife  or  child,  though  defectively 
made  .  567 

That  a  wife  or  child,  who  come  for  the 
aid  of  this  court,  to  fupply  a  defedive 
execution  of  a  pov/er,  mull  be  totally 
unprovided  for,  is  not  the  right  rule  ; 
but  that  a  hufband  or  father  are  the 
proper  judges  what  is  a  rc-afonabie 
provifion,  is  a  good  and  invariable 
rule  568 
As  the  plainiifr  has  not  the  proviir'n 
llipulated  f^'r  her,  Ihe  mull  be  con- 
fidered  as  totally  unprovided  f.r,  and 
therefore,  according  to  the  rules  cf 
equity,  intitled  to  be  aided  in  car.  ying 
a  deiedive  provifion  into  execution 

Suppofe  there  has  been  an  excefs  in  the 
execution  of  a  power,  as  where  a  maa 
leafes  for  40  years  who  could  onlv  do 
it  for  21,  this  is  void  only  for  the  fur- 
plus,  and  good  within  the  limits  of 
the  power  ibid. 

Sec  viri>in'ti?.  356. 

See  IDolUCC  r.ntj  jHoiiUurc.  440 

Sec  3li'vcn. 
^jocljcni  2ImL'» 

h  (rocheiu  amy  need  not  he  a  rf'ati>n, 
our  mult  DC*  a  pcrj^n  of  lubuunwe  oc- 
cr.ulc  iuolc  to  colls  :  ;  J 

Z  -A  I 
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See  Carriage.  F^ge  515. 
Vide  tit.  Benuoj  ants  ^tenuec. 

Vide  tit.  il^Gtl'ce. 


^But:l:)afcr  pcunente  lite.  89 

purcbafer  decreed  to  pay  the  cofts  and 
expences  of  a  furrender  of,  and  ad- 
miilion  to  copyhold  premifes  96.  ?;.  i. 

0/  Purchafcrs  voithout  Notice.  57 1. 

A  man  who  purchafes  for  a  valuable  con- 
fjderation,  with  notice  of  a  voluntary 
fettlcment,  from  aperfon  who  bought 
without  notice,  fhall  Oielter  himfelf 
under  the  firft  purchafer  ibid, 

A  man  cannot  defend  himfelf  in  this 
court  as  a  purchafer  for  a  valuable 
confideration,  under  ^;7/V/^j- only  ibid. 

Where  defendants  plead  a  former  fuit, 
that  the  court  implied  there  was  no 
title  v/hen  they  difmifTed  the  biil,  is 
not  futTicienr,  they  mull  ftiew  it  was 
res  judicata  ibid, 

A  tenasit  in  tail  out  of  pofleflion,  can- 
not bring  a  bill  to  perpetuate  tefti- 
mony  till  he  has  recovered  pofTeffion 
by  ejedinsnt  ibid. 

A  bill  dropped  for  want  of  profecution, 
never  to  be  pleaded  as  a  decree  of 
dirmiiuon  in  bar  to  another  bill  ibid, 

A  fine  levied  by  a  termor  for  years  is  a 
forfeiture  ;  but  the  reverfjoner  has  five 
years  after  the  expiration  of  the  term 
to  enter  ibid. 

New  affignees  under  a  commiffion  of 
bankruptcy,  on  filing  a  fupple^entai 
bill,  fnall  have  the  benefit  of  the  pro- 
ceedings in  the  fuit  commenced  by  the 


old 


aiisgnees 


ibid. 


A  purchafer  of  an  eftate,  after  it  has 
been  in  con tro verfy  in  this  court,  on 
filino-  bis  fiippleraental  bill,  comes  here 
J>rG  bono  et  male,  and  is  liable  to  ail 
coils  from  the  beginning-  10  the  end  of 
ths  fuit  57^ 


Whether  Lands  pur  chafed  after  a  Will  pafs 
by  it. 

If  a  man:  covenants  to  lay  out  a  fum  of 
money  in  the  purchafe  of  lands,  and 
devifes  his  real  eftate  before  he  has 
made  fuch  purchafe,  the  money  to  be 
laid  out  will  pafs  to  the  devifeeP.  572 

Where  a  perfon  contracts  for  a  purchafe 
of  lands  after  a  will  made,  they  will 
not  pafs  thereby,  but  defcend  tc  the 
heir  at  law  573 

Where  after  making  a  will  a  perfon 
agrees  for  the  purchafe  of  particular 
lands,  if  a  good  title  cannot  be  made, 
as  the  heir  at  law  cannot  have  the  land, 
he  Hiall  not  have  the  money  intended 
to  be  laid  out  ibid, 

See  ^sjeementS:,  Articles,  anD  CotJCc 
uauts.  II. 

See  H^an^VUpt,  under  Rule  as  to  JJJignees 
89. 


IScai  €Gate. 
See  l^ci'r  auD  ^nceHo^ 


Where  the  Ferfonal  jhall  not  be  applied  tn 
Exoneration, 

L.  the  plaintiff's  father,  being  feifed 
in  fee  of  feveral  lands,  djevifes  them 
to  his  wife  for  life,  and  then  to  his  fon 
Robert  and  his  heirs,  and  giues  to  the 
plaintiff  a  legacy  of  1^0  \.  to  be  paid  to 
her  in  a  twelve  month's  time  after  his 
fon  Robert  Jhould  come  to  enjoy  the  fre-^ 
miffes  ;  and  if  Robert  died  before  his 
mother,  then,  that  He?iry^  another  fon,; 
coming  to  the  pofleiTion  thereof,  and 
furviving  his  mother,  fliould  pay  the 
plaintiff  200/.  573 
Robert  and  Henry  <^\eA  before  the  mother, 
but  Robert  left  a  fon,  againft  whom  the 
bill  is  brought  for  the  legacy  :  A  de- 
"  cree  for  the  legacy  at  the  Rolls,  -wirh 
incerefi  at  4/.  percent,  from  a  year  af- 
^  ter  the  death  of  the  mother,  and  upoa 
appeal  to  Lord  Chancellor  the  decree 
wa  afiirmed  574. 

Co.iditions 
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Conditions  in  Avills  are  often  confiriied 
fo,  from  the  nature  of  the  thing  itfeJf, 
where  the  words  merely  of  themfelves 
are  not  conditional  ^^\^^  574 

Though  a  legacy  is  not  exprefsly  faid  to 
be  paid  out  of  an  eflate,  nor  by  whom, 
yet  it  has  been  confidered  as  a  charge 
thereon,  where  the  general  intent  of 
the  teftator  has  appeared  575 

A  condition  will  bind  the  heir,  if  the  de- 
vife  fo  takes  effefts  as  that  he  mufl: 
claim  under  the  anceftor,  a?  much  as 
if  the  anceftor  had  been  in  polTeliion 

The  10,000/.  charged  by  Lord  Bhigky^ 
on  the  term  1000  years  lhall  not  be 
paid  out  of  his  perfonal  eftate,  but  the 
land  on  which  it  was  originally  charp^- 
cd  muft  bear  the  burthen  of  it.  ihuL 

See  tit,  3!ufant.   48  r  . 

Rule  as  io  appointing  him. 

The  court  will  not  appoint  a  receiver  of 
an  infant's  ellate  where  there  is  no  bill 
filed  578 

iRccQlJcn'cjs. 
See  Swjrccmcnts,  3rti'cie0,  anu  Col^c^ 

UilUtS,  under  V/hen  to  ^■crfonncd  in 
Specie.  2. 

See  ipi'ncs  ant)  IKccobcn'cs.  473. 

IRelati'ouiJ. 
See  C?:poSti'on  of  C([io?t).a.  469. 

JRcmai'nDcr. 

A  remainder  over  fliall  take  eiTeift  nof- 
withllanding  the  condition  annexed  to 
the  preceding  ellate,  and  on  which 
the  remainder  is  limited,  fliould  never 
aril'e  or  be  performed  424.  f-  2. 

A.  devifes  lands  to  his  wife  for  lile,  and 
after  herdeccafe  to  his  Ion  and  daugh- 
ter, John  and  Margaret,  to  be  cqu.iUy 
divided  bcivseea  ihciu,  and  ihc  Icvcud 


ifTues  of  their  bodies,  and  for  want  of 
fuch  iffue,  to  his  wife  in  fee  Page  579 
This  will  not  create  a  crofs  remainder, 
which  can  only  be  raifed  by  an  impli- 
cation abfoluteiy  neceffary,  which  is  not 
the  cafe  here,  for  the  words  fevcral  and 
ref^cBivs,  efffdiually  disjoin  the  tiile 

ihld. 

Crofs  rem<iinders  have  never  in  any  cafe 
been  adjudged  to  arife  merely  upon 
thefe  vvords.  In  default  of  fu.h  ijue 
580.  note  I 

J.H,  devifed  his  real  eftate  to  truftees 
and  their  heirs,  to  the  ufeof  thern  and 
their  heirs,  upon  feveral  truils  therein 
after  mentioned  581 

Thefe  words,  faid  Lord  Chanrelhr.  are  de- 
claratory of  his  intention,  that  the  legal 
eftate  fo  given,  fhould  be  ufed  to  fup- 
port  all  the  trufts  and  limitations  after 
declared;  part  of  which  were  to  the  af- 
ter-born fons  of  J.H.  and  made  fuch 
a  conftruflion  as  fupported  ;he  inten- 
tention,  being  of  opinion  it  was  not  in- 
confiftent  with  the  rules  of  law  and 
equity  jl'id. 

Though  contingent  remainders  by  Ir-.w 
mult  veft  during  or  at  the  iniiant  the 
particular  eltate  determines,' yst  it  does 
not  liold  in  the  cafe  of  iruilt :  Trte 
ground  the  law  goes  upon  i5,  that  a 
freehold  cannot  be  in  aLu  ynncey  becaul'e 
there  mull  be  a  tenant  of  the  freehold 
to  perform  fcrvices,and  anfwcr  all  writs 
concerning  the  realty,  but  this  objec- 
tion is  obviated  in  ihecafeof  anequi- 
table  ell-itc,  becaufe  the  truftee  is  con- 
fidered as  the  tenant  of  the  I'reehold  to 
perform  fervices,  ^c.  590 

Wliere  there  are  ever  fo  many  contingent 
limitations  of  a  trull,  it  is  fuhicient  to 
bring  the  truftees  only  before  tiie  court 
t<igethor  with  him  in  whom  the  firit 
rvfrnaiader  in  the  iniuriiance  is  veiled 

//-.•./. 

Tiie  llatute  of  ufes  was  maJe  to  execuie 
and  bring  the  liatc  to  me  ufc ;  and 
after  the  liatute,  the  cc^iuiquc  uj'e  was 
fcifcu  of  t!ie  ule  at  huv,  as  belore  he 
was  of  the  u(e  in  equity,  but  the  nc- 
cclhticsol  mankind  h*vcobiigMijudg^s 
to  give  vv:.y  10  uio  noiwiihaancing 

5  < 

Contifigtfit  u.ift  /pi'lmgiiig  yf  s,  cxrcutpr 
"j-f.s^  Jcc.  were  foreign  10  tlic  n<»(:i  ni 
ol  the  Common- law,  but.  wur  lei  in  by 
Z  z  4  conltiudioa 
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tdrtftruftion  by  judges  themfelves,  up- 
on ufes,  after  they  became  legal  eftatess 

Courts  of  equity  have  given  the  fame 
power  to  cefiuique  trufl^  as  to  aliena- 
tions, as  if  it  was  an  ufe  executed ; 
his  fine  therefore,  if  tenant  in  bail,  bars 
his  iffue,  and  his  recovery^  remainders 
over  ibid. 

Upon  a  trull  in  equity,  no  eftate  can  be 
gained  by  wrong,  as  there  might  of  a 
legal  eftate;  therefore  on  a  trull  in 
equity  no  eitate  can  be  gained  by  dif- 
fefin^  abatement y  or  intrujion  ibid. 

*rhere  are  many  in  (lances  where  there 
would  be  mergers  of  legal  ellates,  and 
yet  courts  of  equity  have  never  fulfered 
mergers  of  trulls  592 

Ufes  executed,  and  mere  trulls  ftand  on 
different'  foundations,  and  will  net  be 
governed  by  the  fame  reafoning  ibid. 

Where  a  trail  is  in  its  nature  executory, 
it  is  incumbent  on  the  court  to  follow 
the  inceniion  of  the  pariieSj  as  far  as 
the  rules  of  law  will  admit  593 

Where  the  court  makes  ufe  of  the  words 
llrid  feitlement  in  an  order,  it  implies 
a  direction  to  the  matter  to  have  truf- 
tees  to  preferve  contingent  remainders 
inferred  ibid. 

However  improperly  a  will  is  penned,  if 
the  teftator  intended  a  firid feitlement, 
the  court  will  dire<ft  accordingly  ibid. 

All  truits  are  executory,  and  whether  a 
conveyance  bedireded  or  not,  the  court 
maft  decre  one,  when  af^ed  at  a  pro- 
per time  594 

The  legal  eftate  in  truftees  will  fupport 
contingent  remainders  over  of  a  trull 
declared  by  will,  where  no  convey- 
ance is  directed  ibid. 

Where  an  eilate  is  limited  to  the  anceiior 
for  life,  and  afterwards  to  the  heirs 
males  of  his  body,  the  ellates  are  con- 
necied,  and  make  an  ellate  tail  in  the 
anceiior,  where  it  is  by  the  fame  con- 
veyance:  The  iame  has  been  held 
where  it  did  not  arife  by  the  fame 
couvejahce,  but  by  way  of  refuldng 
ule  _  _  595 

Lo'-d  Chancellor  maXixxt^.  to  think  that  the 
refalting  trult  of  a  freehold,  to  fupport 
contingent  remainders  ot  a  trull,  might 
torinedt  in  the  fame  manner  with  the 
iia;itaiion  in  tail,  though  not  created" 
,tQ2eihi,f  with  it  ibid. 


In  a  limitation  to  fupport  contingent  re- 
mainders it  is  not  material  to  reftrain 
it  to  the  life  of  tenant  for  life  of  the 
land,  provided  it  be  rellrained  to  the 
life  of  a  perfon  in  being  Page^gS 

There  may  be  a  refulting  trull,  under  a 
trull  to  fupport  contingent  remainders 
for  the  heir  at  law^  in  the  fame  man- 
ner as  under  an  executory  devife  597 


Where  a  remainder-man  may  have  the 
title  deeds  qepofited  43 1 


In  nxjhat  Cafes  there  may  he  Remedy  for 
Rent  in  Equity,  ivhen  none  in  Law  598 

A  bill  may  be  brought  for  rent  where  the 
remedy  at  law  is  loll,  or  very  difficult, 
and  this  court  will  relieve  on  the  foun- 
dation of  payment  for  a  length  of  tirne 

ibid 

Iftcp^cfcntatfon. 
See  IDfUributiOU.  . 


lEcfuiti'ng  Cvudis. 
See  ^ITetS.  59. 
See  Crctii'tcj  aiiB  IDcbtoj.  392. 
See  CruCt  antj  CtuCtcc0. 

ISuie  of  tl5e  Coui't. 
See  ^onc^.  519. 


^ati'sfaSion. 

THE  dcdrine  of,  See  note  2,  to  Bel- 
lafii  V.  Jj.h^ai  ^z-j> — See  alio  tit. 
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^cti'Dener. 

See  under  115anferUpt5/^r<rW/,  and  under 

The  Conjiru^ion  of  the  repealing  Claufe 
in  the  loth  of  ^een  Anne      Page  44 1 


Separate  :^airttenance. 

See  iBatOtt  anl>  iPeme^  under  Concerning 
Alimony  and  feparate  Mainteiiance  272 


See  ^I'll  under  Bills  of  Dlfco^ery^  &c« 
285. 

See  3LegaCl'e03  under  Ademption  of  it. 
See  J^n\\XXi^m\. 
See  Ccmmi'lH'on  of  ^Delegates.  357 

spiritual  Court. 

See  il^am'asc,  /////  v.  T wner^  under 
IV here  it  is  clandejiine^ 

j&tatute  relating  to  CteZ)i'toj0. 

JRz^/^       70   13  £//;s.  cap.  5 . 

See  under  1115anUrupt,  v. 
roTt'j,  and  under  Rule  as  to  AJignees, 

93- 

Statute  of  :5Ftaul)S  auD  l^erjunes. 

See  JL:iuDlojD  anti  Ccnatit.  497. 

See  IHgrccments,  3trn'clcSj  auD  OToUc- 
Uuiua.  7. 

Where  an  eftatc  is  purchafed  in  the  name 
or  one,  and  the  purcliaic  money  is  paid 
by  another,  it  is  a  trull  notwithltand- 
ing  iherc  is  no  declaration  in  writing 

S9 


5)tatute  of  3Li*mi'tatfens. 

Rule  as  to  that  Statute,   Page  282. 

See  ^uCtDers,  0le30j  anti  2>emurrers. 
Statute  rclati'ns  to  f^urcljafers. 

as  to  2  J  Eliz.  cap.  4.  94. 

See  li^anbrupt,  under  Rule  as  to  AJftg^ 
nees. 

Statute  of  IDi'anfaution* 
See  JDi'lln'bution. 

5>tetoarx>. 
See  3La«Dlo?D  atiD  Cenant. 

^urretiDcr. 
See  CopvI;olD.  385  & 


5)urctp. 

Where  afurety  pays  of}-*a  debt,  he  is  en- 
titled to  have  an  affignmenc  oi  the  i'e- 
curity  J  3^ 


^enantc  in  Commoii. 

See  31oi'ntcnant0  aiiD  Ccnaiits  iii 
Common. 


Ccnant  fo:  ILifc. 
See  ca.iftc. 

TENANT  for  life  mull  keep  do^vn 
the  inicrcJl  upon  dcbt^  and  Ic^dcic* 

Tenant  for  life  of  goods  is  not  obliged 
to  give  lecurity  tor  the  goods,  but  tv> 
fign  an  inventory  oniy  lo  the  prr.'l-M  in 
rcniaindtr.  ^  •  1 
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Ccn  nr.t  bi' t  Cuttef 

^.  Seifed  in  fee  of  a  freehold  eflate, 
morrgaf^es  it,  and  afterwards  fhe  in- 
termarries with  B.  A.  dies,  and  the 
mortgage  is  not  redebmed  during  the 
coverture  P^g^  603 

This  is  notwith (landing  fuch  a  feifin  in 
the  wife,  as  intitles  the  hufband  to  be 
tenant  by  the  curtefyof  the  mortgaged 
premifies,  for  in  this  ccurr,  faid  Lord 
Chancellor^  the  land  is  confidered  only 
as  a  pledge  or  fecurity  for  the  money, 
and  does  not  alter  the  poffelTion  of  the 
mortgager  ih'ul. 

Axi  eqiiiiy  of  redemption  may  be  devifed, 
^^ranied,  or  entailed,  and  fuch  entail 
may  be  barred  by  fine  and  recovery, 
and  the  perfon  intitled  to  it  is  the 
owner  of  the  land,  and  a  mortgage  in 
fee   is  confidered  as  perfonal  aiTets 

605 

If  a  teOator,  afer  devifmg  all  his  lands, 
tenements,  and  hereditaments,  fore- 
clr/fts  an  eqaiiy  of  redemption  on  a 
mortgage  made  to  him  in  fee,  fuch 
eitate  will  not  pafs  by  thefe  general 
worus  of  lands,  Ci'c,  becaufe  a  foreclo- 
fure  is  confidered  as  a  purchafe  ibid. 

A  mortgage  in  fee,  made  after  a  devife 
of  the  ell  ate,  is  in  law  a  total  revoca- 
tion ;  in  equity  pro  tanto  only  6c6 

A  hufDand  Ihail  be  tenant  by  the  curte- 
fy  of  the  tquitabie  eilate,  of  the  wife 

ibid. 

An  hfMr  at  law  can  oblige  a  tenant  by  the 
curtefy  to  keep  down  interefl,  as  much 
as  any  other  tenant  for  life  ,  ibid, 

%\rT.S.  by  will  diredls  his  truflees  to 
convey  a  full  fourth  part  of  all  his  free- 
bold  hinds,  to  the  ufeof  his  daugh- 
ter Pnf cilia  for  life,  and  fo  as  flie  alone, 
or  fucn  perfon  as  flie  lhall  appoint 
take  and  receive  the  rents  and  profits 
thereof,  and  fo  as  her  hufband.  is  not  to 
intermeddle  therewith,  and  from  and 
^fter  her  deceafe,  in  trull  for  the  heirs 
cf  the  body  of  the  faid  Prifciila  for 
ever  607 

This  being  an  executory  trud,  the  wife 
took  an  clfate  for  lire  only,  and  the 
huli-df  d  therefore  not  intitled  to  be  te- 
nant by  the  curtefy  ibid. 

In  the  cafe  of  a  truil  ellate  for  payment 
of  debts,  or  in  the  cafe  of  an  equity  of 
redemption,  a  hufband  may  be  tenant 


by  the  curtefy  of  an  eliate  devifed 
the  wife  for  her  feparate  ufe  P.  609 
Where  a  trufl  is  executory,  and  to  be  car- 
ried into  execution  by  this  court,  they 
will  direft  a  conveyance  of  lands,  not- 
withftahding  they  are  gavelkind,  to  be 
made  according  to  thei"ule  of  common 
law  ihid^ 


Ci'tle  5DeeB^Ef* 
Vide  tit.  ^entso?  ant)  ^enMe. 

Where  a  remainder  man  may  have  the 
title  decds^depcfited  431 


Ceiiant  in  Cai'l. 

If  tenant  in-  tail  make  a  leafe  not  war 
ranted  by  the  ftatute,  and  fuiFer  a  re-  S 
covery,  it  lets  in  the  leafe  :  the  fame 
as  to  a, judgment,  bond,  or  fiatute 

If  tenant  in  tail  fujffers  a  recovery  to  the 
ufe  of  himfeif  in  fee,  he  is  in  of  the 
old  ufe  g  note  2 

The  iffue  in  tail  is  not  bound  to  perform 
the  covenant  of  his  ancellor  lo  note 

3 

Of  a  Modus* 

Iflues  dire(fled  by  this  court  to  try  a  ina- 
dusy  though  efrablifhed  by  twoverdids,  | 
the  plaintiit  intitled  to  his  cofts  at  law 
only,  and  not  in  equity  6io 


If  the  ccart  of  chancery  retain  bills,  where 
it  is  a  legal  demand,  they  muft  judge 
upon  the  fads  relating  to  fuch  demand, 
and,  unlcfs  doubtful,  will  not  turn  the 
parties  over  to  a  trial  at  law  612 

If  a  perfon  on  whom  a  bill  of  exchange 
is  drawn,  fays  in  a  letter  to  a  drawer, 
it  fiiall  be  duly  honoured  and  placed  to 
your  debit,  this  is  an  acceptance,  and 
will  make  him  liablej.  for  a  parol  ac- 
ceptance has  been  held  10  be  good, 
and  fo  determined  in  a  cafe  made  for 
I  the 
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tTie  opinion  of  the  court  of  King's 
Bench,  in  the  time  of  Lord  Hardivicks 
Chief  Juilice  Pa<7e  612 

The  payee  of  a  note  inrltled  ro  interell 
againft  the  acceptor,  tho'  no  protell, 
for  all  the  damage  that  can  be  had  in 
fuch  a  cafe  is  the  interelt  6 1  3 


See  tit.  fiwz^  antj  IBecoben'cs* 

^  remainder  of  a  kpal  eHate  cannot  be 
barred  by  the  recovery  of  ct/iui  q/:c 
truji  y  but  the  remainders  of  the  iru/i 
can  473 

The  words  ivilling,  dcFslng^  CiJ'^-:  will  creare 
a  truil  See  note  i  to  page  470 

In  what  cafes,  the  court  will  change  truf- 
tees  1 8 

The  trufl:  of  a  copyhold  will  pafs  by  a 
will  without  any  fiHTender  390 

In  the  cafe  of  a  leafe  in  truft,  whatever 
new  alterations  are  made,  it  is  fiill 
fubjedt  to  ihc  eld  truft  480  note 

No  perfon  can  be  a  trullce  in  law,  unlcfs 
he  h(is  a  veiled  interell  m  the  thing 
given  ,  496 

Where  there  is  a  falling  of  flock,  with- 
ont  the  negled  of  the  (ruilee,  he  is 
not  liable  to  make  g^ood  the  deficiency 

Whether  there  fliall  be  a  tenant  by  cur- 
tefy  out  of  a  truH.  See  title  Ttnam  by 
Curtejy. 

Where  there  are  ever  fo  many  contingent 
Jimitations  of  a  trull  it  is  lufficlent  to 
bring  the  truflees  before  the  court  to- 
gether with  hi7n,  in  whom  firil  the  re- 
mainder of  the  inheritance  is  vefied  590 

Courts  of  equity  have  given  the  fame 
power  to  cejlui  que  tw.Jh  as  to  alienati- 
on, as  if  it  was  an  ufe  executed 

XJpon  a  truil  in  equity  no  ellate  can  be 
gained  by  ivimg,  as  there  might  of  a 
legal  ellate,  therefore  on  a  truft  in 
equity,  no  ellate  can  be  gained  by  dif- 
feifin,  abatement  or  intrufion  591 

There  are  many  inllances  where  tlure 
would  be  ?mryrrs  of  legal  cllales,  and 
yet  courts  of  equity  have  never  fuficr- 
ed  wagers  oMruAs  59- 

Where  a  trull  is  in  its  nature  cxcrufcry, 
n  is  incumbent  on  the  court  to  lollow 
the  intention  of  the  paH:cs,  us  tar  as 
the  rules  of  law  will  admic  ^93 


yf//  tru/Is  are  executory  \  and  whether  a 
conveyance  be  direded  or  nor,  the 
court  mull  decree  one,  when  afkcd  at 
a  proper  time  Page  593 

The  legal  ellate  in  truftees  wiil  fupport 
contingent  remainders  of  a  truir,  de- 
clared by  a  Vi'hcre  no  conveyance 
is  direcled  •  S9\ 

There  may  be  a  refulting  truft  under  a 
truil  to  appoint  contingent  remain- 
ders for  the  heir  at  law  in  the  fame 
manner  as  under  an  execuiory  ce- 
vife  507 

V/hcii  a  truflce  fliall  be  charged  for  a 
breach  of  trull  430 

A  rrulice  has  a;|much  the  benelir  of  the 
pleading  of  this  court,  as  cefiu'i  que 
trvjl  450 

The  court  will  not  compel  truHees  tojoiti 
in  a  fdie,  which  will  not  only  dellroy 
contingent  remainders,  but  all  the  ufes 
in  a  marriage-ff.'tilement;  for  vvhat- 
ever  the  old  novion  was,  faid  Lcrd 
Chi-nCcUof in  rei^ard  to  fuch  trullces, 
it  is  now  held  that  they  are  guilty  of 
a  breach  of  truR  in  joining  to  drliroy 
contingent  remaindL-rs,  whether  the 
fettlement  be  voluntary,  for  a  valua- 
ab!e  confuleration,  or  by  will  614 

By  fettlement  before  marriage  it  wa» 
Agreed,  that  2000/.  in  the  hands  of  a 
truilee  (hould  be  laid  out  in  land,  to 
the  ufe  of  the  hufoand  for  life,  then 
to  the  wife  for  life,  for  her  jointure, 
and  to  the  children  equally:  and  in 
cafe  the  hufband  died  witiiout  ilfue, 
to  the  wife  in  fee;  and  if  he  uirvivcd, 
to  him  in  fee  615 

The  hulb^nd  and  wife  beiog  necef^lrcus, 
the  trudce  paid  them  600/.  on  a  releale, 
and  their  joint  bond  of  indeinnity,  and 
afterwards  4 00/.  mt)re  on  the  like 
bond,  and  a  new  agrecmenj  that  the 
remaining  icoo/.  ihoul'd  be  ia'd  out 
in  the  pure  hale  of  an  annuity,  for  the 
ieparate  iilc  of  the  wile  during  the 
ci  veiturc,  and  in  fee  in  calc  ot  lur- 
v  Ivor  (hip  tbi'l. 

The  truilee  afcerwa  ds  paid  the-  hufbind 
this  i&oo/.  l.kewifc  ;  he  die  J  witnout 
ifilie,  and  left  the  wife  delliruie:  A 
bill  brought  a^ainll  the  /rprcfrnintivd 
of  the  trullce  \^\  this  breach  ot  tiull, 
and  to  be  paid  what  lhall  be  due  to  the 
w  ife  for  lUc  2000  A  oui  of  his  perional 
cliaic  ;3  .•"./.• 


J  1  able  cj  the  Principal  Masters, 


In  March  173S,  the  Mailer  of  ihe  Rolls 
(iirected  that  the  wife  fhould  be  paid 
what  feould  be  reziiaining  due  to  her 
for  the  2000  /.  and  intereii,  out  of  the 
truitee's  perfonai  eftate,  in  a  courfe 
of  admin ifirarion  Page  ^93 

Upon  appeal  to  Lord  Chancellor,  he  rc- 
coirimr;aded  ic  to  the  parries,  from  the 
hardihip  on  one  fide,  and  the  danger- 
©iis  confequences  on  the  other,  to  End 
€ut  a  th-ird  way  of  moderating  the 
affair  615 

The  agreement  afterwards  of  the  execu- 
trix of  the  trultee,  to  pay  the  wif<5  of  | 
th-e  cejiui  que  tiiiji  an  annuity  of  lOo/. 
qu:arterly,  during  he;^  life,  tax- free, 
from  Lad-9  da^^  I737>  ^^J*^  the  cofts  of 
^ne  fuit,  made  aa  order  of  the  courc 

See  iDeviTeSv  A'-'V  V.  I~oie,  under  What 
IVoras  pajs  an  Ejiate  tail  4^9 

Of  Rejulthig  'Trujlsy  and  Trujts  by  Impli- 
cation. 

Where  an  eilate  is  purchafed  in  the  name 
of  one,  and  the  money  paid  by  ano- 
ther, it  is  a  trufi:  notwith (landing  there 
is  no  declaration  in  wilting  59 

In  the  cafe  of  voluntary  letilements  and 
vviils,  if  there  is  no  declaration  of  the 
truils  of  a  term,  it  refults  to  the  do- 
ner j  other-vviie  where  it  is  a  fettlement 
for  a  valuable  eonfideratien  191 

Tho'  there  be  no  exprefs  trail  in  a  deed 
yet  if  it  may  be  coilecled  from  circum- 
Itances  arihng  out  of  the  deed  itfeif 
inconfdlenc  with  an  abfolute  convey- 
ance; parol  evidence  may  be  admitted 
to  prove  a  trulUfor  the  grantor  447 

R,  S.  incumbent  of  the  redory  of  B.  de- 
vifes  his  perpetual  advovvlon,  donation 
and  patronage  of  the  parifh  church  of 
B.  and  ail  glebe,  lands,-  prohts,  and 
'appurtenance.^  to  the  fame  belonging, 
10  G.  S,  willing  and  defiring  her  to  fdi 
and  difpo.!e  of  ihr  fame  to  Eaton  Col- 
lege,  and  on  their  reiafal,  to  Trinity 
Collegey  Oxford,  and  on  the  refufal  of 
'  botii  thele  focieties,  to  any  of  the  col- 
leges in  Oxford  or  Cambridge^  wno 
wiii  be  the  be  it  purchafer  ibid. 

There  is  in  this  cai'e  no  refuhing  trull 
of  the  advowfoa  of  B,  to  the  heirs 


at  law  of  the  teflstor,  but  a  deviTe  of 
the  beneficial  mtejeft  therein  to  G.  S. 
with  an  injunction  cniy  to  fell  to  par- 
ticular focieties  FagebfS 
TIkj  general  rule,  that  where  lands  are 
devifed  for  a  particular  purpofe^  what 
remains  after  that  purpofe  is  fatisned, 
reiults,  admits  of  feveral  exceptions 

619 

There  can  be  no  cor>(lru<?ave  trull,  bat 
where  the  intent  of  rhe  teltator  is  ap- 
parent, here  ivillirg  c:rA  d(f>irgQ.  S. 
to  fell,  Z^c.  are  more  properly  v/ords 
of  injunction  than  truft  if  id. 

Where  a  real  ellate  is  devifed  to  be  fold 
for  payment  of  debts,  and  no  more 
faid,  there  it  is  clearly  a, refuhing  trull 

620 

The  devifee  in  this  cafe,  and  not  ihe 
heir  at  law,  intitled  to  preient  on  the 
avoidance  that  happens  by  the  death 
of  the  teftator  ibid, 

Jf,  H.  by  will  devifes  the  perpetual  ad- 
vowfon  of  <S.  to  IV,  C.  ^c.  upon  truli 
to  prefenc  his  fon  PV.  to  this  living, 
and  that  after  the  church  lhail,  next 
after  his  death,  be  full  of  an  incum- 
bent, then  to  fell  the  perpetuity,  and 
to  apply  the  proht  arifmg  from  the 
fale,  firil,  for  the  payment:  of  debts, 
and  the  overplus  he  dillributes  in 
thirds  to  his  daughters  6ii 

The  truilees  prefcnied  JV.  the  fon,  who  j 
died  be/ore  the  advowfon  was  fold, 
leaving  a  daughter  an  infant,  who  by 
her  next  friend  brings  her  bill,  infill- 
ing, aher  debts  and  legacies  paid., 
there  is  a  refuhing  trull  to  the  heir  at 
law  of  the  teitaLor  ia  the  advowibn  • 

■  ibid. 

Lord  Chancellor  was  of  opinion,  the  whole 
legal  eiiate  Wcis  deviled  away,  and  ihat 
there  was  no  refuitiug  truii  for  the  heir 
at  law  ibid. 

At  common -law,  where  an  ellave  is  de- 
vifed to  truilees  and  their  heirs,  th© 

-  whole  is  gone  from  the  heir,  but  in 
equity  there  may  be  a  beneficial  in.te- 
rell  remaining  to  the  heir  upon  the 
trull  •  622 

A  certain  rule  in  equity,  that  where  an 
eilate  is  charged  with  an  incuriibrance, 
orpavment  of  credhors,  and  after  luch 
charge  or  payment,  the  furplus  is 
given  over,  the  whole  propcity  veils 
m  the  refiQui:ry  legatee  ibid,. 


J  Talk  of  the  Prwdpal  Maifen. 


The  right  of  the  heir  to  the  equity  of 
reden)pnon  or"  an  eilare,  though  debts 
and  legacies  will  exhauft  the  whole,  is 
not  founded  upon  his  ele£lion  to  re- 
deem or  rubmit  to  a  faie,  but  upon 
the  ownen'hip  he  has  of  the  eltace  P, 

622 

If  A.  feifed  of  an  advowfon,  be  alfo  m- 
cumbent,  and  deviies  it,  the  dev^if.^e, 
on  his  death,  is  intitled  to  nominate 

623 

If  the  ownirrfhip  r.nd  property  of  ihe  ad- 
vowfon be  in  d<'vilees,  that  they,  and 
not  the  heir  at  law,  nominate,  is  a 
confequence  of  fuch  ownerOiip  :  Nor 
will  it  make  any  dilrercnce,  whether 
the  devijee  has  the  advowfon  in  him 
as  a  perfonalty,  or  a  rec'dty  ihij. 

Trultces  pouponing,  or  accelerating  rhe 
fale  of  elhires  devifed  to  them,  will 
make  no  akcra'ion  in  favour  of  the 
heir,  to  the  prejudice  of  the  c£jiui  que 
trujis  ibid. 


Of  Trufis  to  attend  the  Inherit rjice. 

In  the  cafe  of  a  fettlenient  for  a  valuable 
confideration,  if  there  be  a  term  cre- 
ated, andnot;uils  declared  thereof, 
it  will  attend  rhe  ufes  of  the  fettlement, 
and  will  not  refult  to  the  grantor, 
Broii'H  V.  Jryaes  188 

Sec  Ci'clJito;  antJ  H5cfatoj,  392 


Of  Tmjlies  ho'o  to  accouvt^  and  z'jhat  Al- 
hzvanccs  to  have. 

See  iS^^ai'iitcitaucc  U\  Cfji'lDrcn. 

See  CtJi'Dcncf,  fl'ai'tiicffcjs  aiiD  ^?oof 
450. 


WHETHER  it  is  necefi'iry  for  a 
vendor  in  ordrr  to  compel  a  fpc- 
cific  perf(^rmance  of  his  agtefmrnt  to 
proiluct;  his  litle  deeds,  or  an  ablhad 
ivith'm  the  :im€  limited  by  the  articles, 
^ee  i  2.  nvte  i. 


See  tit.  ContJe^'ance,  frautKileiit 

The  FffeSi  thereof 

The  court  will  not  <3ecree  a  voluntary 
conveyance  to  be  delivered  up  to  a 
purchaffT  for  a  valuable  conhdcration, 
unlefs  obtained  by  fraud        Page  6z^ 

A  voluntary  deed,  kept  by  a  perfcn,  ani 
never  cancelled,  will  not  be  fct  afide 
by  a  i'ubfcquent  will  liid.  See  the 
fiote  thereto 

A  father,  by  fettlement,  grants  to  his 
five  daughters  4OG0/.  a  piece,  but  to 
provide  againll  the  event  of  the  refi- 
due's  being  of  greater  value,  binds 
himfelf  in  25,000/.  to  fecure  the  fur- 
plus  over  and  above  the  20,oco/. 
This  mull:  be  confidered  m  the  nature 
of  a  bond  to  the  daughters,  and  will 
take  place  agalnil  ail  voluntary  claim- 
ants ;  othervvife,  as  to  creditors  for  a 
valuable  confideration  626 


With  refped  to  the  tKiS.  of  a  fobfequent 
declaration  of  ufes  in  altering  the  prior 
ufes,  fee  title  Agreements,  and  Sta- 

phfcH  v.  Stnpclton  z 
If  :enant  in  tail  lufFers  a  recovery  to  the 

ufe  of  hiinfelf  in  fee,  he  is  in  of  the? 

old  ufc  9-  "cfe  z 

What  will  amount  to  a  covenant  to  UhoJ 


leifed  to  ufes 


191.  ncSc  ; 


The  iiatute  of  ufes  was  made  to  exec u re, 
and  bring  the  ellare  to  the  ufes;  and 
after  the  fiat u'e,  the  rcjiuiquc  «r,P  was 
leifcd  of  the  u!e  at  law,  as  before  he 
was  of  tijc  uie  in  equity  ;  but  ihr 
nccefiitics  of  mankind  h;.ve  obliged 
judges  to  give  way  to  ui'cs  noiw.ih- 
Itanding  59, 

Coutifigent  ufs,  /vfrt^ir^  :fa,  execute: y 
Jsvifc:,  tfc.  ivere  foreign  to  ihe  no- 
tions of  the  common  J.uv,  but  vwerc 
Jet  in  by  conllru^aion  (by  ruf  f^v;  ihrm- 
/clvci:)  upon  ulcs,  alter  ihey  bccmire 
legal  e(la;es  jg| 

Uiri  exrcuied,  find  mere  tru(^..  fmno 
dillcront  lounuanons,  -  and  wiijnvr  '. 
guvci  ncd  by  the  f-inc  icafonit^ij 


A  Talk  'of  the  Principal  Matters. 


See  Catcl)i'5tg.'213argaiu. 

See  under  115anUn!pt,  T^/z^Av,  .  and 
under  Ride  as  to  Drazvcrs  and  Indorfcrs 
of  Bills  of  Exchange. 


WH  E  T  H  E  R  a  devlfe  of  the  rents 
and  profits  of  an  eflate  to  A.  for 
life  fans  <wafte^  empowers  him  to  com- 
mit walle"  4^7  ^^ote  i 

See  tit.  IDebi'fe. 

See  tit.  CcuEcuSi'Clt. 

Miffakes  in  wills  are  never  to  be 
fuppofed,  if  any  conflrudion  that  is 
agreeable  lo  reafon  can  be  found  out 

Whether  lands  agreed  to  be  purchaied 
before  a  will,  (the  purchafe  being 
compieated  af;cr  the  will)  will  pafs 
by  it  572 

A  fubfequent  will  cannot  fet  afide  a 
prior  voluntary  deed        625  and  note 

The  Pc^dier  of  this  Court  O'ver  the  Pre- 
rogatlnjc  Court . 

"Where  a  pcrfon  is  fole  devifee  of  the 
real  efiate,  and  one'  of  the  wicr.ef- 
fes  to  the  will  refides  altogether  a- 
broad,  upon  a  commifTion  granted  to 
examine  fuch  witnefs,  the  court  will 
?.t  the  fame  time,  make  an  order  that 
the  original  will  be  delivered  oat  by 
the  proper  oflicer  of  the  prercgauve 
court,  to  a  perfon  to  be  named  by  the 
party  praying  the  commiffion,,  that  it 
may  be  carried  out  of  the  kingdom  ; 
he  firi'l  giving  fecurity,  to  be  approv- 
ed by  the  judge  of  the  prerogative 
court,  to  return  the  f;ime  627 

Thf  court  of  Chanceryj  w^here  neceflary, 
will  make  an  prder  upon  the  preroga- 
tive ofHce  to  deliver  a  will  to  the 
regiiler's  office' in  Svimnond*s-hn,  and 
to  lie  there  till  the  court  of  Chancery 
has  no  further  occafion  for  it  628 
The  court  of  Chancery,  upon  motion, 
ordered  the  prerogative  office  to  deli- 
ver -d  will  to  be  proved  in  Gljucejter' 


Jhire,  finder  a  commiffion  from  the 
court  of  Chancery,  and  wou]d  not" 
fufi-'er  an  officer  of  the  prerogative 
court  to  attend  the  execution  of  the 
commiffion.  Page  62^ 

The  Validity  of   a  Probate y  tuhere  ex- 
aminable. 

A  bill  for  a  perpetual  injunflion  to  ftay 
proceedings  in  the 'prerogative  court 
for  controverting  the  will  and  codicils 
of  John,  Duke  of  Biickinghajnjhire ^ 
after  the  ueterminations  already  had  ; 
the  injundion  before  granted  made 
perpetual  ibid. 

An  admiffion  by  a  party  concerned  in 
matters  of  fad  is'  lironger  than  if  it 
had  been  determined  by  a  jury,  and 

•  fads  are  as  properly  concluded  by  ad- 
miffion as  by  trial  629 

Where  parties  are  diffiuisfied  with  a  pro- 
bate, this  court  will  fufpend  their  de- 
termination, till  a  trial  has  been  had 
of  the  validity  in  a  proper  court  630 

This  court  cannot  determine  the  validity 
of  a  probate  adverfarily  ;  but  if  it 
comes  here  incidentally,  and  that  in- 
cident is  admitted,  they  determine  it, 
and  hold  the  parties  bound  by  their 
admiffion     •  ihid. 

There  is  no  difference  between  parties 
admitting  things  proper  to  be  deter- 
mined by  the  court  in  which  the  ad- 
miffion is  made,  and  admiffion  of  things 
cognizable  in  another  court,  but  they 
are  equally  bound  650 

An  infant,  unlejs  ncnx-  Tnaiter'y  or  frauds  or 
collufion  appears^  is  bound  by  a  decree 
made  for  his  benefit;  and,  with  re- 
fped  to  perfonal  ellate,  except  for  the 
caufes  before  mentioned,  the  parol 
never  demurs  63 1 

Where  there  is  a  decree  for  the  benefit  of 
an  infant,  and  he  dies,  his  executor, 
tho'  it  may  be  for  his  own  benefit  to 
do  fo,  fhall  never  difpute  that  decree 

ibiJ, 

See  llcgac^,  under  the  Divifion,  Ademp-^ 

tion  f  it. 

See  Ctifticncc,  anD  0|SJof, 

under  Where  ■  parol  or  collateral  Evi- 
dence wiU,  or  "iXill  not,  be  admitted, 
&c. 

See  ^OtoCt,  under  Of  the  right  Execution 
cf  a  Ponner^  and  luh^re  a  Defeft  thcuin 
'zuill  be  fupplied* 


A  Tahh  of  the  Principal  Matters, 


€<ltjtnefe. 

tiIto?T)0  of  lli'mitati'oit. 
See  IDeUifes^ 

mortis. 

.See  Cjl-poStion  of  021)0. 


/y^^  De  Homine  Replegiando,  and  its 
Effeas. 

The  writ  d& homine  repleglando  is  an  ori- 
ginal writ,  and  the  party  mav  fue  it 
out  of  right,  and  if  it  is  once  ifTued, 
this  court  cannot  fuperfede  it;  but  if 
the  p^rty  who  fues  it  out  is  not  in- 
titled,  it  inuil  be  pleadcrd  to  below 

Po'^f-  633 

See  ipe  cjceat  IStguo. 


f      I      N      I  S. 
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